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FROM  the  cxcdlence  of  our  conftitution,  the  dignitf 
of  oar  laws,  the  abilities  of  thofe  by  whom  thej  are 
adminiftcredy  and  the  learning  and  authority  of  our  re^ 
porters,  through  a  long  (eries  of  ages,  and  of  fome  yet  livings 
I  fed  much  awe  in  revolving  within  my  own  min^l,  and 
fHU  more  in  offering  to  the  profeffion,  and  fubmittinff  ta 
public  examination,  the  collection  of  caies  contained  in 
the  enfiiing  iheets.  But  all  cheie  clrcumftances,  thougk 
they  heighten  the  difficulty,  yet  heighten  the  deiire ;  and  I 
flumld  hope  would  tend  to  excufe  the  fiiccefs  of  the  at- 
tempt, if  It  Ihould  be  inadequate  to  my  wifhes. 

And  though  a  pre&ce  is  generally  deiigned  a^s-  9fi,  apology 
for  the  workf  and  therefore  ought  not  to  waAt  an  apology 
itfidf,  yet,  before  I  proceed  farther,  I  fhould  viih  to  obvi* 
ate  any  prejudices  which  my  reader  may  entertai|i,  even 
from  thb  prefure,  which  he  can  hardly  be  more  fenfible 
than  myiUf  to  be  much  inferior  to  the  gravity  and  dis;nity 
of  the  fubgeft  Ind^  upon  other  terms  I  muft  not  have 
written  any.  The  ientiments  of  a  young  and  private  man 
bear  too  wide  a  diiproportion  to  thofe  which  I  have  to 
offin-  in  the  body  of  the  work.  And  they  will  do  ill,  if 
there  are  any,  who  fliall  judge  £rom  the  weaknefs  of  my 
own  thoughts  of  the  ftrength  of  thofe  whidi  are  not 
properly  my  own.  And  if  I  fhall  appear  to  have  expatlate4 
warmly  here,  they  wfll  rccolleCt  I  do  not  pretend  to  ipeak 
to  them  beyond ;  And  that  where  one  loves,  be  the  obje£( 
however  worthy>  (and  what  can^eaiily  be  found  more  worthy 
of  kyve  and  admiratioa  than  the  voice  of  our  laws  fpeaking 
to  OS  in  jndgment)  the  meafurc  of  what  is  faid  is  apt  to 
proceed  rather  from  affefdon  than  ftriA  rule ;  more  from 
what  (mc/eds  than  frpm  what  is  neceffarj. 

However,  if  any  thing  in  this  preface  ihall  be  thought 
to  approach,  though  at  a  great  diftance,  to  the  weight  and 
importance  of  the  occafioo,  it  will  aniwcr  my  wiihes  \  the 
much  that  falls  ihort  mcaiurcs  with  my  ability :  But  nei- 
ther the  one  or  the  other  vtHl  affei):  the  cases  tliemfelves^ 
and  the  roiMTs  of  I,AW,  which  is  not  merely  the  prln^ 
:ifal  but  the  tody  thing  in  this  volume  in  which  I  venture 
to  aikfor  my  reader's  attention ;  of  whofe  candour  I  deiire 
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now  to  be  heard  with  indulgence  of  the  motives  which 
have  induced  me  to  an  undertaking  of  fome  labour ;  and 
in  which  the  perfon  attemptingi  the  attempt  itfelf,  and 
the  execution,  muft  owe  much  to  a  favourable  interpreta- 
tion. 

As  an  Englijbman  I  cannot  help  loving  and  revering  the 
laws  of  my  country ;  as  a  member  of  the  profejfion  of  the  laio 
I  am  attempting  to  difcharge  a  debt  which  Lord  Bf^con  fays 
every  man  incurs  to  his  profeilion  \  and^  as  I  cannot  pay  it 
of  mine  own,  to  pay  it  in  that  coin  which  I  have  endea- 
voured to  trcafure  up  in  the  courfe  of  my  attendance  on 
the  courts :  As  a  man  it  were  a  fhame  if  I  could  contem- 
plate with  coldnefs  and  indifference  thofelaws  which  have 
miule  the  beft  provifion  for  the  rights  of  humanity;  arc 
the  geiferal  admiration  of  mankind,  and  the  common  fup- 
port  and  proteftion  of  natlvesy  denizcfis^  and  -aliens ;  nay, 
as  far  as  may  confift  with  the  public  fafcty,  of  enemies  living 
beneath  their  fhadow.  Lawj-^vLt  which  the  breads  of  phi- 
lofophers  have  burned  with  rapture !  Which  gladden  the 
heart  of  the  peafant  in  his  cottage,^  knowing  himfelf  not 
beneath  their  defence.  Thofe  benign  and  venerable  laws 
which  add  glory,  ftability,  and  happinefs  to  the  thkone  ; 
make  the  Nobie  greater  and  more  unenvied  in  his  dignity  ; 
give  power  to  all^  for  their  own  fecurity^^  and  the  iervice 
of  the  public;  but  for  oppreffion  to  none.  Thofe  laws 
whiclji  the  moft  acute  fagacity  has  been  employed  to  in- 
teftigate,  and  which  the  moft  fevere  judgment  has  approv- 
,  cd  with  admiration ;    vhich  four  hundred  years  ago  had 

r  the  encomium  from  an  hiftorian  not  enthuliaftic  in  his 
praifes,  a  foreigner,  and  of  an  hoftile  count.ry,  as  the 
BEST  LAWS  for  PRINCE  and  people:  Which  refult fronx 
a  conftitution  whicli  one  of  the  wifeft  hiftorians  of  anti- 
g^uity  had  pronounced  muft  be  the  beft  ;  "  a  compofition 
"  of  the  three  fimple  forms  of  other  governments ;  whicli 
conftitution  the  Athenian  teacher  of  wifdom  had  defined 
by  anticipation  <<  a  monarchy  fubfifting  in  laws ;"  which 
the  noble  orator,  philofopher,  and  fenator  of  Rome  had 
recognized  as  the  moft  excellent,  from  the  mild  feverity 
and  equitable  juftice  which  would  flow  from  it ;  and  which. 
a  politician,  efteemed  the  deepeft  of  antiquity,  has  delineat- 
ed after  their  traces,  and  appears,  only  to  have  been  miC- 
taken  in  thinking  it  too  highly  finijfhed  and  too  delicately 
tempered  to  be  permanent :  A  miftake  which  the  expe- 
rience of  ages  has  refuted,  and  which  ages  more  may  re- 
fute.   Thofe  LAWS  and  that  constitution  which  have 

their 
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tfacir  roots  in  the  abyfs  of  uniathomable  antiquity,  their 
branches  over  the  mighty  empire  which,  under  Providence, 
they  formed  and  preferved — and  which  grew,  from  fuch 
a  fyftem  of  liberty,  juftice,  peace,  concord,  and  order, 
double  that  of  the  Romany  in  its  utmoft  extent — ^and  their 
head  in  heaven :  *  Thofe  laws  and  that  conflitution  which 
neither  the  blind  ambition,  nor  the  roiflaken  counfels^ 
nor  the  unhappy  fortune  of  kings,  the  pride  and  contention 
of  our  ancient  nobles,  the  dark  ilorm  of  fuperftition,  the 
waves  and  fea  of  popular  fury,  nor  the  mining  of  ti^e, 
nor  the  lightnings  of  war,  darted  on  Britain  by  united 
enemies,  each  iingly  formidable  to  ,any  other  ftate,  and 
flrong  in  our  domeilic  diilenfions,  have  now  for  ages  been 
able  to  dcftroy.  Deftroy?  The  fhock  of  ages,  tyranny, 
fuperftition,  popular  madnefs,  all  in  their  turn  contributed 
to  mature  their  perfection,  to  ilrike  them  forth  in  their 
meridian  lufbre,  to  clear  the  obfcure,  retrench  the  weak 
and  fuperfluous,  abolifh  the  dangerous,  fh-engthen  the  beft^ 
and  ereft  a  model  of  legal  liberty  for  the  inftruftion  and  ' 
benefit  of  mankind,  as  well  as  the  delight  and  wonder  and 
bleffing  of  Englijbmen :  For  which  not  only  fo  many  he- 
roes have  died  in  the  field  or  bled  upon  the  fcaffbld,  but 
Jo  many  of  the  firft  abilities  and  integrity  have  toiled 
through  a  life  of  labour,  of  danger,  and  often  ^ith  pub- 
lic calumny  for  their,  reward,  upon  the  Bencb^  to  preierve 
them }  fo  many  to  frame  them,  adjuil  their  proportions^ 
diredt  their  ufes,  and  conned  new  parts  from  time  to  time, 
as  occafion  demanded,  to  the  general  fyftem,  in  the  Senat* 
— I  wrong  my  country  in  borrowing  an  imperfedt  name  from 
immortal  Rome — ^in  the  parliamen  t  of  Engl  an  D  \  which, 
when  it  really  reprefents  the  people,  and  juitly  executes  its 
exalted  truft,  may  look  down  on  all  other  human  inflitit- 
tions  with  a  confcious  fuperiority,  and  compaifion  for  their 
imperfe<%ons. 

I  take  laws  amongfl  men,  in  th^  idea  in  which  they  ap^ 
pear  to  me  mod  perfeA,  to  be  regulations  of  fociety  to 
which  the  members  are  t)ound  to  fubmit,  as  being  necejfary 
for  the  liberty  and  happinefs  of  the  community j  agreeable 
to  reaibn  and  the  divine  law,  and  fupported  by  fuch  re- 
firalnts  and  penalties  only  as  are  indiTpenfably  requifite  for  the 
end  of  the  public  fecurity  and  welfare^  and  4>unded  either 
on  the  cxprcfs  confent  of  all  who  are  to  be  bound  by  them, 
or  virtually  by  thofe  whom  they  freely  choofe  and  depute 
to  confent  for  them.  Any  reader  will  judge  how  this  will 
apply  to  our  conftitutioui  and  what  degree  of  praife  that 

conftitution 
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e<HiftkaliM,  merits  if  it  Aota  applf .  Let  my  ^enerdiiion  for 
this  conftitution  j^cad  my  excufe  ^in  the  bold  attempt  t 
have  hazarded  of  publi(hing  thefe  ca(es. 

I  had  imended  to  call  tbuem  (imply  a  coUeftioti  of  cafes, 
lieing  fenfiUe  that  none  are  properiy  R£?otiTS  but^fuch  as 
^e  puMiihed  by  authority,  or  are  the  judgments  of  leame4 
and  t^everend  judges,  committed  tx>  the  public  by  thenb- 
fclvcs. 

But  as  reports  of  cafes  is  grown  a  familiar  name  in  the 
titles  of  books,  at  many  different  periods,  I  have  not  avoid- 
tSi  the  name^  iince,  though  I  pretend  to  m»  authof-ky^  it  is 
aft  additional //€</^^  of  that  fidelity  to  whkh  I  ^pretend  ; 
tnd  which  I  am  bound  by  intered  and  duty  to  frv/frw. 

Judgments,  it  is  true,  as  the  gheat  Sir  Matthew 
Hale  obferves,.  are  ii^  eyide>»ce  of  Arw,  and  not  law^ 
yet,  as  he  fui^oins,  they  are  the  HtcHRST  evidence: 
Aiid  it  would  be  very  impertinent  for  me  to  obfcrve  what 
r^^preight  the  judgments  given  within  the  period  comprehend^ 
«d  in  this  book  ought  to  carry  with  them*  I  know  that  it 
•IS  felt  and  aknowkdged. 

But  as  JUDGMENTS  are  but  evidence  of  law,  reports 
are  but  evidence  of  judgments  \  and  fland,  therefore)  a  ftep 
lower.  Tet  &rther,  I  muft  detcend  ftill  amother  ilep,  and 
-freely  confefs,  what  my  readier  would  have  underftood  per- 
ftdly  without  me,  that  thefe  repoits  are  fctt  from  the  heft 
•evidence  of  thefe  judgmentis*  But  widi  this  I  can  afliine 
him  (and  I  know  I  muft  fpeak  to  thofe  wJio  are  beft  able, 
iand  were  moft  concerned,  and  bound  to  refute  me,  if  I 
•were  fpcaking  falfely,  and  whofe  cenfure,  as  I  Ihould  in 
the  hlgheft  degree  merit,  I  could  leaft  fuftain)  that  I  have 
not  nmlfuUy  mifreprefented  or  negkBed  any  of  thofe  judg- 
Tnents.  They  are  nil  within  the  memory  of  almoft  the 
whole  har^  and  of  all  the  judges  who  delivered  thcm^  of 
whom  the  public  has  loft  none^  having  fuffered  only  (and 
there  greatly  indeed)  in  the  Exchequer,  in  which  court 
none  of  the  notes  of  the  cafes  in  this  book  were  taken. 

Still  how  fliall  I  reply  to  the  objeftion  which  muft  be 
made,  that  v-hen  I  acknowledged  the  difficulty  and  the 
importance  of  fuch  a  work,  and  the  extraordinary  merit  of 
thofe  who  have  been  engaged  in  it  before  me,  I  (hould  pre- 
iume  to  undertake  it  ? 

*  I  muft  partly  anfwer^  that  many  of  thefe  learned  and 
excellent  men  are  now  no  more  upon  earth ;  and  that  I 
am  fure^  valuable  as  their  labours  were,  they  would  have 
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iboner  burned  them  than  have  fuppreflcd  the  cfTorts  of  iiw 
dnftry  in  the  profcflion,  which  they  loved  and  honoured, 
which  they  adorned  and  fo  much  benefitted  by  publifhing 
their  works,  if  they  had  confidered  it  as  a  prohibition  to  pof- 
terity  to  attempt  a  labour  in  which  they  had  thus  excelled. 
The  beft  fingle  work  of  genius  and  learning  would  be 
bought  too  dear  if  it  were  to  deter  all  fubfequent  ages  from 
an  endeavour  to  do  any  thing  of  a  like  nature.  One  could 
have  refigned  an  Honur^  or  even  (which  perhaps  is  more) 
Shake/peart^  if  they  were  to  be  enjoyed  upon  the  hard  terms 
of  illencing  all  inferior  efibrts.  Becaufe  there  has  been  a* 
Raphael^  a  Vandyckj  a  Corregio,  a  Titian^  was  it  fit  that  paint- 
ing fhoold  be  at  a  ftand  ?  Or  fhould  fculpture  drop  the 
chiflel  becaufe  thfre  had  been  a  Phidias^  an  Angeh^  a  Rou-- 
hilliac  ?  There  ^)^9iild  not  have  been  thefe  progreiBve  ho* 
nours  for  that  art  to  boaft  if  artifts  had  reafoned  thus : 
And  when  there  has  been  a  Raubilliac  every  man  has  a  right 
to  be  as  near  him  as  he  can ;  or  to  excel  him  if  he  is  able: 
And  though  he  ihould  be  fatisfied  he  could  never  do  this, 
there  is  yet  room  for  fame  in  a  much  inferior  degree  of 
excellence.  Should  we  have  no  muCc  becaufe  there  has  been 
an  Handel toA  a  Parcel?  or  live  without  houfes  or v churches 
becaufe  there  has  been  Pltruvitis,  Jones^  and  Wrenf  or 
have  no  ghyficians  becaufe  we  have  had  Sydenham  and 
Meade?  or  no  hiftory  becaufe  there  has  been  Herodotus^ 
Livjj  De  ThoUf  Clarendon  ?  or  have  no  leglflators  or  judges 
becaufe  there  has  been  a  Sohnt  an  Alfred  \  an  Hale^  an  Hdt  f 
or  no  defence  becaufe  we  were  once  defended  by  Drake^ 
Vernon^  Bofcawen^  Marlborough^  Wolfe?  or  no  philofophy 
becaufe  we  had  Bacon,  Boyle,  and  Newton  ?  or  fliall  there 
be  no  chrtftians  becaufe  there  was  once  primitive  chrifiia- 
nity  ?  or  rather  the  more  excellent  and  ufcful  any  thing 
is  ought  not  the  labour  to  be  the  more  general  in  tliofe 
whofe  ftudy  and  opportunities  are  any  way  adapted  to  it  i 
And  if  we  allow  encouragement  to  fecond,  third,  and  much 
lower  clafles,  in  works  even  of  pleafure  and  imagination, 
ought  not  a  man  to  expe£t  the  fame  indulgence  who  is 
bringing  fomethinff  to  the  ftock  of  the  public  ufe,  where, 
if  he  fall  ihort  of  any  coniiderable  fame,  he  may  yet  dp 
fervicc  ? 

Indeed,  fuch  reftriftions  would  do  much  worfe  than  ex- 
clude me;  nor  ihould  we  have  had  that  excellent  living  re- 
porter, whofe  works  make  my  apology  the  moft  difficult 
\£  he  l^d  refolved  that  becaufe  io  much  had  been  done 
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admirably  it  would*  be  wrong  to  attempt  doing  any  thing 
well  for  the  future. 

But  I  am  now  to^  fpeak  in  anfwer  to  that  objection  of  the 
*  iiving  reporters.     I  don't  know  that  there  ever  were  fewer 

lince  the  beginning  of  the  year-books,  now  above  four 
centuries  and  an  half:  And  I  gladly  acknowledge  their 
merit  as  remarkable  as  the  fmallnefs  of  their  numbers. 
But  if  one  tad  reporter  fhould  be  added  it  would  be  his 
own  lofs  and' misfortune;  if  you  will  his  folly — or,  if  you 
choofc  to  fay— his  crime ;  it  can  be  no  prejudice  to  the 
good :  But  if  the  cafes  I  have  to  offer  fliall  turn  out  not  fo 
bad  (as  I  am  fure  it  will  be  my  own  fault  if  they  are  not  fer 
from  ufelefs,  coniidering  who  were  the  judges,  what  the 
queftions,  and  wli^t  have  been  the  decilions)  I  flatter  my- 
.  iclf  it  will  be  a  pleafure  to  them  that  their  labours  have 
encouraged  a  young  man  to  labour  in  his  profeflion ;  with 
unequal  powers,  but  not  with  little  induftry  j  nor,  he  hopes, 
it  will  appear,  with  little  fidelity. 
>^  But  the  great  ftrefs  will  be,  that  thefe  cafes  are  principaity 

in  the  King's  Bench,  and  the  public  have  afTurancc  they 
may  expc(Sl  them  from  a  reporter  whom  they  highly  value 
from  experience.  I  am  glad  that  they  do  expe^  them  : 
I  fliould  be  forry  they  were  to  truft  to  my,  little  Ikiff  only 
to  conduct  them  through  the  ocean  of  legal  knowledge, 
vaft  for  ages  back,  and  ib  widely  extended  in  modern  times. 
But  I  am  fure  that  reporter  is  too  well  ejldblijlied  and  too 
well  (iifervbifr  to  be  hurt  by  this  work  of  mine  :  And  I 
am  as  far  from  the  madnefs  of  expefting  as  thofe  who  know 
me  will  be  convinced  I  am  from  the  malignity  of  wiihing 
it.  Therci  have  been  concurrent  reporters  for  a  long  time 
back;  fo  that  I  hope,  whatever  reporters  there  are,  and 
however  excellent,  there  is  room  for  me,  without .  injury  to 
the  living  or  the  dead.  And  though  I  might  have  much, 
more  rcafon  to  fear  than  I  cdn  give  caufe  of  umbrage,  I 
wifh  that  my  fellow  labourers  in  the  vineyard  may  i*ather  ali 
exert  thcmfcives  than  that  o?ie  fhould  be  kept  out. 

I  dss  not  apologize,  therefore,  to  any  gentleman  who  has 
reported  or  means  to  report  any  cal'es  which  I  have  t^iken  i 
1  think  it  would  be  more  arrogant  tiiaii  liumble  if  I  (hould  \ 
neither  do  I  apologize  with  the  public  •,  none  of  whom  are 
bound  to  be  purchafers  of  any  book  ;  nor,  when  they  have 
purchafcd  it,  to  form  any  other  opinion  than  their  own 
judgment  fliail  enable  them  and  their  temper  difpofe  them 
to  form,  I  cannot  apologize  to  the  public  for  endcavour- 
hig  to  feire  them  in  fome  way  or  other — it  were  more  than 

infamous 


P       R-     E.      F      A      C     fi. 

»n&mous  in  any  man  not  to  endeavour  it :  And  I  thought 
I  could  not  attempt  to  lerve  thein  in  a  more  natural  or  left 
oftentatious  manner  than  in  the  way  of  my  profcffion,  and 
by  giving  them  not  my  own  thoughts  and  opinions,  which 
1  tbail  be  fparuig  to  do  till  I  think  they  may  defenre  their 
notice,  bat  the  thoughts,  opinions,  and  judgments  of  thofe 
who,  I  am  Ihre,  tnuft  deferve  and  arc  fecurc  of  their  notice^ 
and  upon  noatters  of  the  higheft  importance  and  moft  pub* 
lie  concern,  as  to  fame  of  thefe  cafes,  and  of  concern  to  the 
tr^ijfion^  nkore  or  lefs,  I  hope,  as  to  all :  if  it  be  true  that 
the  fmalleft  degree  of  legal  knowledge  ought  not  to  be 
neglected. 

In  p<Hnt  of  kiOi^  too,  I  muft  obferve  this,  that  in  a  few 

years  conftant  attendance  I  have  hardly  knoMrn  a  cafe  of  any 

importance,  either  in  law  or  equity,  fettled  upon  the  autho* 

nty  of  a  fingle  reporter,  however  eminent  and  refpe^ble  ^ 

bat  that  I  have  known  (and  there  are  many  who  know  it 

better)  numbers  of  cafes,  where  an  obfcure  point  in  one 

reporter,   though  of  no  ordinary  merit,   has  been  made 

dear  by  reference  to  another,  where  the  true  gift  of  the 

qoeftion  has  been  afcertained,  and  the  true  reafons  of  the 

judgments,  by  lights  drawn  from  the  concurrence^  nay,  (bme-* 

times,  from  the  oppofttion  of  various  reporters.     And  I  need 

not  fay  that  a  very  ftrong  part  of  the  evidence  which  we 

have  for  the  moft  important  and  moft  certain  of  all  hiftories 

arifes  from  the  independent  teftimony  of  diftinA  reporters^ 

contained  in  a  volume  too  facred  to  be  named  with  this. 

I  would  now  deiire  to  fpeak  fomething  of  the  general 
condud  and  defign  of  the  work  I  have  attempted. 

hi  cafes  of  importance  thofe  who  have  attended  the  , 
courts  will  not  be  furprized  if,  befides  the  fubftance^  I  have 
often  been  ftruck  with  the  form  of  an  argument ;  the  exor^ 
diunxj  connexion,  and  clofe:  And  they  will  at  leaft  ex- 
cufe,  I  flatter  myfdf,  the  attempt  which  I  have  fometimes 
made  of  retaining  as  much  as  I  conveniently  might,  and 
was  able,  even  of  thefe  which  if  not  ftriftly  neceflary  aj>- 
peared  graceful,  and,  as  all  juft  n>rnaments  sdways  are,  Tub- 
icrvient  to  ufe.  I  have  obferved  in  fome  of  the  greater 
arguments  that  ftru£hire  and  compofition,  perfpicuous  order» 
and  elegant  dependency  of  which  I  am  fenlible  much  is  loft, 
by  the  unavoidable  contra^on  of  the  argument,  in  many 
inftances  by  the  omiflion  fometimes  of  the  words  of  the 
fpeaker,  and  the  ufe  of  others  lefs  apt  of  my  own ;  and  by 
other  caufes— not  the  leaft  of  which  will  be,  that  you  can- 
oor  bear  the  ipeakcrs^  but  muft  be  content  to  read. 
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-  This  however,  I  am  furc,  if  I  could  have  tranfmlttcd  the 
pleadings  as  they  were  fpoken^  I  ihould  eafily  have  juftified 
myfelf  in  more  inftances  than  one,  to  a  great  part  of  my 
readers^  notwithflanduig  the  length.  I  think,  I  (hould 
have  attained,  what  Lord  Bacon  obferves,  in  his  preface  to 
his  law  arguments,  is  wanting  in  the  more  compendious  me- 
thod, a  delineation^  and  tracing  out  a  (brm  oPargument^ 
which  the  younger  ftudents  might  imitate  wijth  pleafure  and 
advantage.  For  the  law  is  injured  if  it  be  thought  fo  dry 
and  jejune  a  ftudy  as  fome  have  fuppofed;  on  the  contrary 
I  hope,  it  is  generally  allowed  to  be  a  liberal,  a  noble,  and 
a  very  extenfive  fcience,  nearly  connefted  with  the  other 
arts  and  fciences  in  general ;  however  remote  fome  of  them 
may  appear :  Since  nothing  that  raifes  the  mind,  extends  the 
imagination,  informs  the  judsment  or  reAifies  the  willj 
nothing  virtuous,  nothing  wi^,  nothing  graceful  can  be 
unfuitable  to  tlie  chara^er  of  an  Englyb  lawyer :  who  is 
<^  properly  defined  by  Lord  Helt^  a  minifter  of  right  2nd  jufiic€^ 

who  by  the  very  maxims  of  his  profeifion  is  to  be  above 
mercenary  and  fordid  interefts ;  and  who  is  admitted  to 
the  fulleft  and  moft  diAinft  view  of  our  Uws,  the  accumu- 
lated wifdom  of  abovi  a  thoufand  years,  and  of  the  won- 
derful and  divine  £iibric  (I  think,  I  cannot  fay  too  much, 
when  I  call  it  divine)  of  thb  our  conftitution»  Nor,  par- 
ticularly, can  a  chafte  and  manly  eloquence  mi(become  him.- 
which  mt^  be  ufeftd\  (at  none  teach  Co  forcibly,  fo  fully» 
fb  inui^iately,  as  thofe  who  can  moft  agreeably  perfuade  ; 
if  they  will  apply  thole  powers  of  perfuafion  to  that  proper 
end.  I  hope  thefe  obfervations  will  not  be  imputed  as  va- 
nity to  the  maker  of  them,  who  fpeaks  of  the  pcofeffion 
with  more  love  and  (incerity,  as  I  readily  again  confefs,  than 
eithef  abilities  or  need  j-— or  perhaps  pohcy  with  regard  to 
his  perfonal  reputation,  which  might  rather  have  been 
ferved  by  not  fo  free  an  avowal  that  he  fees  that  excellence 
which  he  can  oniy  fee*  But  if  little  appears  here  of  the 
grmce  of  thefe  arguments,  the  fullnefs  of  them  in  fome  in- 
ftances may  contribute  to  their  ufe ;  and  where  I  have  taken 
i09  much  it  will  be  no  hurt  to  my  readtrijudgnunt  to  rejeft  the 
fup^rfimus  \  if  I  had  taken  too  little  by  trufting  to  my  own  I 
ftiould  have  paid  myielf  a  compliment  with  little  coits ;  but 
perhaps  not  much  to  his  fatisfa^on. 

:  Seoiible,  how  much  more  the  dialogue  Arikes  one  than 
bare  narrative,  I  have  generally  preferred  it  to  faying  this 
or  that  advocate  faid  thus  or  thus.  And  frequently,  when 
I  have  begun  obliquely  in  the  form  of  narrative,  I  have 
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broken  off  where  the  paflage  Aruck  me  and  continued  the 
as^ument  in  the  perfon  of  the  fpeaker,  hoping  that  mf 
readers  will  be  affected  as  I  have  been>  and  be  moft  pleafed 
when  they  have  occaiion  to  think  leaft  of  the  reporter  and 
moft  of  the  fpealcer;  in  argument,  but  particularly  in  the 
judgment. 

There  will  be  found  inaccuracies  in  my  language,  I  doubt 
not  J  of  (bme  I  am  confcious  i  others  may  have  eifcaped  me. 
I  would  wiih  any  who  might  read  thefe  pages  to  find  as  few 
defe£h  of  this  kind  as  may  be;  but  where  they  do  find 
diem,  I  hope  they  will  not  rejeft  the  fubftance  becauie  they 
ciiiiike  the  form ;  or  fay  this  is  inaccurate,  and  therefore  the 
judge  could  never  fay  it  :-^But  examine  whether  it  be  }u[- 
dee,  law,  and  reafon }  examine  whether  mfoB  (which  they 
may  eafily  know  in  fuch  recent  cafes)  the  principle  was  lai4 
down ;  and  then  they  have  my  full  leave  to  place  the  inac** 
cutacy  to  my  account,  if  they  will  place  the  good  fenfe, 
law  and  authority,  to  the  account  of  thofe  to  whom  it  bcK 
tongSk 

With  reipeA  to  orthogra^y,  the  reader  may  oUerve 
fome  words  originally  Latin  derived  through  the  medium  of 
the  Fnncb^  fpdt  with  the  charafberiftic  u ;  and  fometimes 
the  fame  words  withoiit-^I  have  omitted  the  d  fometimes  in 
priviledge  and  alledge  and  fuch  words ;  and  fometimes  In- 
lerted  it.  I  hope  neither  party  will  be  an^,  as  I  have 
done  my  beft  to  pleafe  both  in  a  matter  which  I  think  per^ 
fedUy  innocent,  and  in  which,  much  may  be  faid  on  both 
fides. 

But  now  to  return  to  the  iubftance^  own  I  have  thought 
Lord  Ihifs  modefty  made  him  almoft  unjtjfi^  when  he  fup* 
pofed  that  thofe  fcambling  reports  which  he  mentions,  would 
make  pofterity  think  ill  of  his  underdanding  and  that  of 
his  brethren  on  the  bench.  For  my  own  part,  I  do  not 
think  I  fhall  utter  ai^  abfurdities  in  reporting  the  judgments 
of  the  cafes ;  becaufe  I  think,  I  ihail  fay  notUng  in  fubftance 
but  what  was  iaid  by  the  court ;  but  if  I  fbould,  I  know 
where  the  blame  will  lie:  And  it  iseafier  and  readier  for  me 
to  expe&  pofteritv  will  think  I  was  a  blockhead,  than  it  will 
to  make  die  moft  remote  ages  of  pofterity  forget  who  were 
the  judges  who  prefided  during  the  period  included  in  thefe 
notes  \  and  while  they  ftudl  remember  tbati  I  have  no  fear 
that  any  miftakes  of  mine  ihall  do  their  memory  a  wrongi 
and  yet,  I  have  done  a  good  deal  to  avoid  any. 

The  arguments,  except  where  the  cafe  was  new  or  very 
Ssipertantt  will  be  found  generally  not  long :  Though  I  did 
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not  chodlfe  to  omit  them  even  in  fmaller  cafes ;  becauft  they 
lead  the  mind  to  confider  and  underftand  the  point  of  de* 
ci£ion» 

The  JUDGMENTS  Ere  taken  generally  at  large ;  and  often 
almoft  verbatim.     And  though  1  have  ufcd  fhort-hand  for 
•  almoft  all  the  notes,  I  hope  I  ftiall  not  be  thought  prolix  in 
the  manner  in  which  I  have  taken  them. 

I  own  the  authority  of  the  venerable  Plowden,  and  of 
the  author  of  the  reports,  which  by  way  of  eminence  are 
fo  called,  weighed  with  me  greatly :  And  I  wiih  they  had 
an  effect  on  the  execution  proportionable  to  that  which  they 
.  had  upon  the  defign  y  and  had  enabled  me  to  reach  the 
mark  as  they  excited  me  to  aim  at  it,  and  fhewed  me  where 
it  ftood,  having  indeed  for  their  part  erefted  it  on  fo  admira- 
ble a  foundation,  on  fo  fair  an  eminence,  and  fo  much  to 
the  ornament  and  benefit  of  the  profeflion. 

In  them  you  will  find  the  judgmen  ts  exa^  in  form,  the 
reafatis  and  principles  entire,  thdr  force,  dependence,  and 
connexion  prefcrved;  and  even  in  collateral  points  a  vaft 
magazine  of  learning,  befldes  that  which  enriches  them  in 
direct  application  to  the  principal  matter.  For  they  thought 
of  law  and  decided  it  not  as  a  matter  of  memory,  but  as  a 
icience;  and  therefore  did  not  conilder  hare  unconneSed 
JaEls,  generally,  and  divefled  of  their  particular  circum- 
nances,  but  were  accurate  and  curious  in  obferving  the  dif^ 
tinctions,  qualifications,  and  exceptions  in  the  application 
of  general  rules  to  particular  cafes  \  they  looked  not  on  tlic 
fliell  and  corpfe,  but  on  the  foul  of  the  law :  Yet  they  were 
fond  of  general  rules  as  the  parents  of  certainty ;  but  they 
kept  them  within  their  limits  fo  as  not  to  work  an  abfurdity 
or  injujfice,  and  fometimes  raifed  particular  rules  into  general^ 
fo  far  as  the  reafons  were  general.  The  law  is  flill  conlidered 
as  a  fcience  and  decided  on  Jimilar  principles,  and,  as  I  have 
heard  a  learned  and  eminent  pradticer  affirm,  much  the 
greater  part  of  Coke  is  yet  law ;  fo  much  indeed  as  almoft  the 
Hvhole.  And  yet  thofe  who  go  not  back  to  the  fource,  are 
apt  to  fuppole  that  our  modem  law  is  a  thing  of  yefter- 
day,  whereas  the  ftatutes  have  made  the  principal  alterations, 
and  that  rather  in  particulars  than  generals.  But  common* 
law  ftiU  prevails  in  a  very  confiderable  extent,  and,  as  was 
truly  faid  in  the  time  of  Ediv.  4th,  is  as  old  as  the  world  \ 
being  no  other  than  common  fenfe  and  juftice  brought  down 
indeed,  and  applied,  to  particular  circumftances  of-  our 
policy  and  conlHtution,  which  have  given  rife  to  ndes  long 
{ince  fettled.     And  you  hardly  ever  hear  at  this  day  a  cjifpute 
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about  principles  of  common  *  law,  almoft  infinite  as  they 
arcy  but  about  the  application  of  them  to  the  cafe  in  que& 
tion. 

And  at  this  time  law  is  conlidered  in  a  more  complicated 
and  extenGve  view  than  perhaps  ever  before,  from  the  cn- 
crcafe  of  ftatutes,  the  growth  of  arts  and  commerce,  the 
various  difpofitions  of  property,  and  the  fraud  and  violence 
reiulting  from  lb  many  jarring  interefts  and  paflions,  as  are 
the  growth  of  a  wealthy  and  civilized  fociety,  in  which  both 
virtues  and  vites  have  a  larger  fcopc,  and  vices  particularly 
a  more  vifibie  and  formidable  operation.  In  fuch  a  ftate 
thcrefcwe,  when  the  law  of  commerce^  of  general  policy, 
and  of  nations,  is  become  fo  large  a  part  of  the  law  of 
JSng/rfjd,  when  jprecedents  and  cafes  are  fo  multiplied,  and 
furnifh  fuch  a  labyrinth  of  argument,  it  is  not  merely  of 
curiofity  but  of  mctjftij  to  fee  why,  by  what  rules  of  law,  , 
by  what  application  of  precedents,  T^-ith  what  limitations 
and  under  what  circumftances,  a  particular  cafe  was  decid- 
ed ;  and  not  fimply  the  heads  of  the  cafe,  and  on>  what 
fide  judgment  wa$  given.  And  I  obferve  this  fullnefs  .with 
regard  to  the  circumftances  of  the  cafe  and  reafons  of  the 
judgment  has  been  adopted  by  one  of  the  lateft  of  our  re- 
porters, and  one  of  the  bcft  of  this  or  any  time. 

And  to  endeavour  after  thefe  examples  is  doubtlcfs  right, 
and  I  hope  not  ufelefs  though  one  fall  far  fhort. 

I  do  not  mean,  in  fpe^ing  of  reafons  and  principles, 
that  cafes  reft,  or  ought  to  reft,  upon  the  refinements  of 
arbitrary,  vague  and  private  reafon  ;  but  I  mean  that  there 
are  many  cafes  (moft  indeed  upon  wills)  that  fall  under  no 
exprefs  precedent,  or  particular  provifion,  but  which  prin- 
ciples and  analogy  muji  govern :  And  that  when  precedents 
do  apply,  it  is  not  ufelefs  to  obferve  to  what  extent  and  in 
what  manner ;  left  we  ihould  miftake  the  true  principles  of 
the  deciilon,  and  under  the  fhadow  of  imaginary  precedents 
wander  into  error  and  dehiilon. 

The  cafes  in  this  coUeAion,  with  that  of  a  fecond  volume 
preparing  for  the  preis,  which  are  fomewhat  particular,  arc 
theie:  The  cafe  of  General  Warrants;  the  l^egro  caufe, 
and  the  cafe  of  Lee  and  Ganfel\  the  one  pointuig  the  ex- 
tent of  pcrfonal  liberty  in  this  country,  the  other  of  legal 
coercion: — The  Minorca  caufe,  in  which  the  cxtenfivc- 
privileges  of  the  Britifb  conftitution  to  protect  any  fingle 
individual  from  arbitrary  punifliment,  by  any  power  in  any 
part  of  the  empire,  were  ftrongly  manifefted  j  the  Grenada 
canfe^  which  aflcrted  the  liberty  of  an  whole  iiland  in  a  very 
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nntorial  pcAnt ;  the  cafe  of  Boii  and  Pur\>is  concerning  the 
privileges  of  the  Ea/i  India  Company,  and  the  judgment  in 
the  cafe  of  corruption  in  the  Hindon  eleftion,  in  wliich  the 
'luodamental  principle  of  our  conftitution  was  vindicated. 
,  -^And  of  more  private  caufes,  the  cafe  of  Clark  and  John^ 
fin  on  a  gaming  contract  of  a  fervant  with  his  mafter's 
SKmcyr  whether  the  mafter  ihall  bring  the  action  and  have; 
the  evidence  of  the  fervant  \  the  two  remarkable  bankrupt*. 
cy  cafes  of  Spotwoed  and  Grfy^  and  of  Fi/htr  and  Fordyce  \ 
with  a  late  very  particular  one  determined' in  Eafier  tern^ 
kft  1 776 }  the  caie  of  Jiivfin  and  Read  on  the  cuftom  of 
Ijond^n\  the  cafe  of  Martin  and  Hynde  lafl  Eaftir  term,  on 
the  engagement  of  the  reftor  to  the  bifhop,  for  providing 
a  competent  fubiiftence  for  his  curate ;  the  cafe  of  non-re- 
fidence  the  fame  term ;  the  determination  of  the  court  of 
King's  Bench  how  far,  and  upon  what  terms  a  difcovery 
fiiall  entitle  the  party  difcovering,  to  bail  ox  to  difcharge^ 
in  the  cafe  af  Mrs.  Rudd;  the  cafe  of  Morgan  and  J^ms^ 
the  cafe  of  revocation  on  Mr.  Lacy^s  will  \  Eyre  and  Po* 
pbam  on  fpecific  performance  \  Hattpn  and  Hooley  on  doubly 
l^acles)  the  cafe  of  eleAion  on  general  Ptdinuf%  willj^ 
Vfilhjh  Whider  on  barratry ;  the  cafes  of  crofs  remainders, 
or  BurvilU  and  BurvilU^  and  Wright  and  Hol/ord.-^And 
others. 

I  flatter  myfelf  the  example  of  Sir  James  Buititow, 
and  the  fincerity  of  my  intention  will  be  my  fhield,  from 
the  difpleafure  of  thofe  high  and  honourable  courts  whofq 
deciiions  I  have  taken  *,  and  fo  far  as  I  ihall  appear  to  have 
done  it  honeftly,  I  hope  for  fome  degree  of  their  approba^ 
tion :  If  in  any  refped):  I  have  done  otherwife,  the  cafes  are 
too  recent  for  me  to  pafs  unobferved  or  uncondemned^ 
though  were  i  not  confident  that  I  ftand  clear  of  this,  my 
own  heart  would  be  my  heavieft  condemnation. 

I  have  faid  thus  much  of  the  reafons  which  have  induced 
me  to  the  publifhing  of  thefe  cafes  \  of  the  affiirance  I  have 
that  I  ihall  not  be  judged  unexamined,  and  that  when  ex- 
amined, my  woril  cenfure  will  be  that  my  intention  waa 
better  than  my  power.  I  ftand  rather  early  in  life  for  fuch 
ao  attempt,  and  but  juft  beyond  the  threlhold  of  my  poi^ 
feiHon }  I  have  juft  mentioned  fome  of  the  moft  material 
caules,  and  the  manner  in  which  I  mean  to  report  them% 
I  fubmit  the  whole  refpeftfiilly,  not  with  confidence,  buj 
with  a  contented  hope,  to  the  judgment  of  the  pxokSkm^ 
in  a  cafe  where  I  have  nothing  to  hope,  but  according  to 
the  truth  and  fidelity  with  wluch  I  HxiiX  appesur  to  bav^ 
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acted ;  and  the  degree  of  ufe  in  which  they  may  ferve  the 
profcflion  muft  meafure,  in  a  great  proportion,  what  advan- 
tage or  reputation  the  author  may  expecb  Of  fome  degree 
cf  reputation,  he  owns  he  is  ambitious :  He  thinks  it  not  an 
illiberal  nor  a  difingenuous  profefHon^  that  he  wifhes  fome 
encreaie  of  honefl  eftimation,  in  due  feafon,  and  with  pro- 
per afliduity,  in  that  line  of  life,  in  which  duty  and  his  in- 
clination have  prompted  him  ,to  labour.  But  even  morp 
than  he  can  wifli  for  an  honeft  fuccefs  and  credit,  in  the 
path  and  duties  of  his  profeHion  does  he  pray  that  Provi- 
dence may  avert  from  him  and  that  j>rofef&on,  the  obtain- 
ing or  ddirJng  of  that  fuccefs  difhonefUy.  This  at  Icaft 
he  is  fure,  th^it  thefe  are  other  paths  to  fuccefs  (whether  he 
fuccccds  in  them  or  not)  than  fraud  and  indirection ;  fince, 
notwithftanding  the  common  ilander  on  the  three  profct 
lions,  they  have  all  (and  not  leaft  the  law)  been  diflinguifh- 
cd  in  all  times  by  men  who  have  advanced  confhmtly  in 
their  integrity,  have  preferved  it  in  the  higheft  honours^ 
and  preferred  it  to  thofe  honours,  to  their  fortunes,  lives^ 
and  every  earthly  endearment  when  they  came  in  compe- 
tition. And  thank3  to  the  vigilance  of  the  judges,  the 
ftnftity  of  our  laws,  and  the  wholefome  feverity  of  juftice^ 
there  is  little  encouragement  to  any  who  would  imderprop 
a  villainous  defign  by  bafe,  unworthy,  and  fcandalous  arti- 
fices: And  while  all  fair  diligence  is  honoured  in  every 
caufe,  they  will  confider  what  reafon  there  is  to  imagine 
that  di(hone(^  or  iniquitous  inventions  will  be  profperous  or 
endured  in  any. 

I  have  feen  many  indances  in  the  few  years  obfervatioa 
I  could  make  to  perfuade  me,  that  the  condu£^  which  beft 
becomes  a  liberal  and  an  honeft  man,  is  generally  moft 
fcrviccable  both  to  the  client  and  thofe  concerned  for  him : 
And  whatever  in  thefe  notes  may  tend  to  communicate  any 
iifeful  precedents,  to  the  furtherance  of  juftice,  the  diC- 
couragement  of  iniquity,  the  honour  of  the  laws,  and  con- 
fcquently  of  the  profeiEon  and  public,  I  fhall  be  happy  to 
have  imparted.  The  reader  willyW^^;  it  is  my  bufinefs 
only  to  report^  and  to  wiih  that  fo  much  and  no  more  may 
receive  his  approbation  as  ihall  really,  in  any  refpe£^  de> 
ierveit. 
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Ktty  Tbii  tafe  was  not  taken  by  mjftlf^  hut  mmmumcated  Ij 
iht  fnmtrcf  a  gentleman  to  tuhom  lam  much  Mgtd^  uni 
^hfifermiffim  I  bave  tofiMjft>  it. 


John  Wilkes,  Efq;  ^ainfi  Wooi 
Tm  Case  of  Gbkeral  Warrants. 

AT  the  court  of  Qmmon  Pleas,  at  Wefiminfter.    Sittings  Miaaidcs 
after  Mkbaelmas  term,   before  Lord  Chief  Juitice  to  wit,  Wi 
f'rm,  John  Wilkes,   Efqj  plaintiff;   Robert  JTood,   Efq  5^^^^* 

h  an  afiion  of  trefjpafs,  for  entering  the  plaintiff's  hooTci^ 
breaking  lus  locks,  aiKl  feizing  his  papers,  isfc. 

The  pbuntiff's  counfd  were — 

Sojeant  Gljn,  Mr.  Recorder  Eyre,  Mr.  Stowj  Mr.  JTalm 
^y  Mr.  Dunning,  Mr.  Gardiner, 

The  defendant's  counfel  were — 

Sofidtor-General  Norton,  Serjeant  Nares,  Seijeant  Davy^ 
^>crjeant  Teates.    Attorney  for  the  phuntifi^  Mr.  Pbil^  of      .^ 
Ceeitjfreet^ 

Forthe  defendant — 

PUfy  Cartaret  WM,  ET^^  Solicitor  to  the  Trearnry^ 
s&d  Mr.  Secondary  Bamts. 

The 
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C    a    ]     The  fpecial  Jury — 

Pluhsfiet  Woodrofty  Efqj  of  Chifwick ;  WiUiam  Baher^ 
Efq ;  of  IJleworth ;  William  Clarkj  Efq  j  of  Edmonton  ; 
^arms  Gouldj  Efq ;  of  Edmonton ;  Stephen  Pitt,  .Efq  5  oiF 
iCenfington ;  Nathaniel  Turner ^  Efq;  <rf  Hampjiead ;  yona^ 
than  Richardfovy  Efq ;  of  ^een-Square ;  John  Wejlon^  Efq  ; 
of  Hatton-Garden  ;  Harry  Blunt ;  Efq ;  of  Hatton^^rdeti  ; 
Henry  'Bc/hciy  Efq ;  of  Hatton-^arden ;  John  Bolder^^  Kfq ; 
of  ttatton'Gardm ;  John  Egerton^  Efq;  of  St.  John^s- 
freet. 

Mr.  Gardener  opened  the  cafe,  with  declaring  the  foun- 
•  dation,  that  on  the  30th  of  ^r/71aft,  Mr.  Woodj  with  fe- 
veral  of  the  king's  mefTcngcrs,  and  a  conftabie,  entered  Mr. 
Wilkes's  houfe ;  that  Mr.  JFood  was  aiding  and  afiifling  t<y 
the  meflcngers,  and  gave  dircftions  concerning  breaking 
open  Mr.  JVllkes's  locks,  and  fcizing  his  papers,  is^r.  for 
which  Mr.  If^iliej  Izid  his  damages  TXfive  tboufand  pounds. 

Serjeant  Glynn,  then  enlarged  &II7,  on  the  particular 
circumflances  of  the  cafe,  but  remarked  that  the  cafe  ex- 
tended for  beyond  Mr.  Wilkes  perfonally,  that  it  touched  the 
liberty  of  every  fubjeft  of  this  country,  and  if  found  to  be 
legal,  would  fl^ake  that  moft  precious  inheritance  of  JS/^ 
gUJbmen,  In  vain  has  our  houfe  been  declared,  by  the  la^w, 
our  afylum  and  defence,  if  it  is  capable  of  being  entered, 
upon  any  frivolous  or  no  pretence  at  all,  by  a  feeretary  of 
ilate.  Mr.  Wilkes,  unconviAed  of  any  offence,  has  under- 
gone the  punifhment.  That  of  ^11  offences  that  of  a  feizure 
of  papers  was  the  Icaft  capable  of  reparation ;  that,  for 
joihsT  offences,  an  acknowledgement  might  make  amends  ^ 
but  that  for  the  promulgation  of  our  moil  private  concern s> 
afiairs  of  Xhcrtiodfecret  perfinal  uixxu^,  no  reparation  what- 
foever  could  be  made.  That  the  hw  never  admits  of  a  gme^^ 
rai fearch'Warrant.  That  in  France,  or  Spain,  even  in  |he 
inquifition  iifelf,  they  never  delegate  an  infinite  power  to 
fearch,  and  that  no  magifbrate  is  capable  of  delegating  any 
fuch  power.  That  fome  papers,  quite  innocent  in  them- 
felves,  might,  by  the  Jlighteft  alteration,  be  converted  to 
^  criminal  a^Hon.  Mr.  Wilkes,  as  2^  member  of  parliament^ 
demanded  the  more  caution  to  be  ufed,  with  regard  to  the 
feizure  of  his  papers,  as  it  might  have  been  naturally  fuppof. 
ed,  that  one  of  the  leglftatlve  body  might  have  papers  of  a 
national  concern,  not  proper  to  be  expofed  to  every  eye. 
When  we  confid^r  the  perfons  concerned  in  this  a^ur>  it 
eeafes  to  be  an  outrage 'lb  Mr.  Wilkes  perknally,  it  is  an 
outfagc  to  the  conftitution  itfelf.    That  Mr;  Wood  had  talked 

highly 
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ii^2^yof  thepower  of  afeoretaryof  ftate;  buthehopcdby 

the  verdi£t  he  would  be  brought  to  think  more  meanly  of 

it.     That  if  the  warrants  were  once  found  to  be  legal,  it 

would  fiing  our  liberties  into  a  very  unequal  ballance.     That 

the  confUmtion  of  our  country  had  been  fo  fatally  wounded, 

that  it  called  aloud  for  the  redrefs  of  a  jiuy  of  Engltfrnuru  C    3     1 

That  their  refentment  againft  fuch  proceedings  was  to  be 

cxpre^lcd  by  large  and  exemplary  damages ;  that  trifling 

damages  would  put  no  ftop  at  all  to  fuch  proceedings : 

Whida  would  plainly  appear,  when  they  would  confider  the 

peribns  concerned  in  the  prefent  profecution,  perfons,  who 

by  thcxr  duty  and  office  £hould  have  been  the  protediors  of 

the  confHtuilonj  inftead  of  the  violators  of  it. 

Mr.  Ejrt^  the  Recorder  of  London^  then  ftood  up:  He 
2poIogized  to  the  bench  for  appearing  in  the  prefent  caufe» 
confidering  the  office  he  bore,  but  that  he  thought  it  was 
a  cjui£;  wliich  aSeifled  the  liberty  of  every  indlviduaL 

The  Lord  Chief  Jullice  defired  he  would  make  no  apolo- 
gy. He  then  oblcrved,  that  the  prefent  caufe  chiefly  turn- 
ed upon  the  gfneral  quefiiotij  whether  a  fecretary  of  ftatc 
has  a  power  to  force  perfons  hou(es,  break  open  thdr 
locks,  feize  their  papers,  isfc.  upon  a  bare  fufpicion  of  a 
libel  by  a  general  Hvarrafit,  without  name  of  the  perfoa 
charged.  A^  ftrange  queftion,  to  be  agitated  in  thefc  days, 
when  the  conflitution  is  fo  well  fixed,  when  we  have  a 
prince  upon  the  throne,  whofe  virtues  are  fo  great  and  ami- 
able, and  whofe  regard  for  the  fubjc6t  is  fuch,  that  he  muft 
frown  at  every  incroachment  upon  their  liberty*  Nothing 
can  be  more  unjufl  in  itfelf,  than  that  the  proof  of  a  man's 
guilt  fhaU  be  extr«i£ted  from  his  own  bofora.  No  legal  au- 
thority, in  the  prefent  cafe,  to  juftify  the  adKon.  No  pre- 
cedents, no  legal  .Jcterminations,  not  an  a/?  of  parliament 
kfclf,  is  fufficient  to  warrant  any  proceeding  contrary  to  the 
Jpirit  of  the  £QnJlltution. 

Secretary  WllUamJon^  in  Charles  the  fecond's  time,  for 
hacking  an  illegal  warrant,  was  fent  to  the  Tower  by  the 
Ilouie  of  Commons,  The  jury,  he  obferved,  had  no  fuch 
power  to  commit  j  he  knew  it  well  j  but,  for  his  part,  he 
wilhed  they  had,  as  he  v.'as  perfuadcd  they  would  exercifc 
it,  in  the  prefent  cafe,  as  it  ought  to  be. 

C5n  the  famous  certificate  in  Queen  Elizabeth's  time,  how 
far  a  man  might  be  dctsuned  by  a  warrant  of  a  privy  coun- 
iellor,  the  anfwer  of  the  judges,  even  in  /hofe  days,  con— 
£ncd  it  to  high  treafon  only,  and  the  power  to  arreft  to  be 
derived  ^om  the  pcrfonal  command  of  the  king,  or  a  privy . 
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ecmni^knr*  H^  then  congratuhted  the  jury,  that  they  Kdd 
now  in  their  po>ver  the  prefent  caufe,  which  had  been  by  fo 
mudi  art  and  chititoeiy  fb  long  poftponed.  Seventy  years 
had  now  el^pfed,  fince  the  revohmcm,  withoot  any  occafion 
to  enquire  into  this  power  of  the  ftcretary  of  ftate,  and  he 
made  no  doubt  but  the  jury  would  efie&ually  prevent  the 
^ueAi<m  firom  being  ever  revived  agun.  He  therefore  re- 
commends  it  to  them  to  embrace  this  opportunity  (leaft  an«» 
dcher  fhould  not  ofier^  in  hafte)  of  inftrufting  thofe  great 
£  A  1  officers  in  their  duty,  and  that  they  (the  jury)  wouM  now 
ereft  a  great  Tea  mark,  by  which  our  ftate  pilots  might 
"avoids  for  the  future,  thofe  rocks  upon  which  they  now  lay 
fhipwrecked. 

N^  A  Tlie  Recorder  (hone  extremely* 
The  firfl  witnefs  on  the  profecption  was  M^hnv  Btown 
— feys»  that  he  is  butler  to  Mr.  Wilhis.    That  <mi  the  thir^ 
tieth  of  April  laft,  about  nine  o'clock  in  die  morningt 
Watfm^   B/acimorty  Mtmy^   and  Man^  king^  mefiengers, 
and  Chi/boimy  a  conftable,  came  to  Mr.  Jf^ilii/s  houfe. 
That  Jf^ai/on  followed  Mr.  IFUkes  into  the  houfe,  and  Mof^ 
.  came  next  \  Blaekmort  and  Mon  followed  after.    That  this 
•  witness  never  heard  them,  or  either  of  them,  declare  their 
bufinefs,  or  the  purpofe  of  their  coming.    That  as  ibon  as( 
Mr.  Wilkes  was  cari'ied  away,  which  was  about  noon,  Mr^ 
Wood  and  Mr.  Stanhope  came:  That  Mr.  Wood  aiked  Mr. 
WatJon%  '<  Have  you  locked  up  all  the  rooms  where  Mr. 
**  Wilie/s  papers  are  ?"  '  He  anlwered  **  Yes  5  I  have  got 
"  the  key  of  the  fhidy.**    Th?t  Mr.  Wtx^  and  Mr.  Siann 
hope  tlien  went  into  the  parlour  \  the  meflengers  continued 
waiting  in  tlie  paflage.    That  ibon  afier  Mr.  Webb  knocked 
at  the  door^  upon  it's  being  <^pened  this  witnefs  attempted 
to  ftop  him,  but  he  nifhed  in.    That  ISt.  Wood  ftadd  that 
time  about  half  ah  hour  \  that  when  be  went  away  he  gave 
orders  to  the  meflengers,  that  no  one  fhould  come  in  or  go 
<mt  till  he  returned,  but  bade  them  lock  up  all  the  doors. 
That  he  came  back  again  in  about  an  hour.    That  in  the 
mean  time  feveral  of  Mr.  Wilk/s  friends  came,  viz.  Hum^ 
phry  Cotesy  CrarSneTy  PhilipSy  Hopkinsy  tjV.  and  were  de- 
nied admittance  by  the  conftaWe :  TThat  Watfony  the  mef- 
ienger,  upon  being  caUed  upon  by  thefe  gentlemen  to  pro- 
duce his  orders  for  refufing  them  admittance,  iaud  he  had 
only  a  verbal  order  from  Mr.  Wood.    ITiat  the  mefiengers^ 
however,  did  at  laft:  permit  the  gentleigaen  to  come  in. 

That  foon  after  Lord  Tetnpie  came  \  that  in  a  ihort  time 
after  Mr.  Wood  retttnied>  vrA  appeared  tio  be  very  angry 
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dot  Ike  fEnderaei  bad  been  sdoiiited,  <<  Who  Jet  tlide 
men  in  ?^  That  the  meflengers  aufwered,  <<  They  would 
mot  m/*  Mr.  iPWtfaea  alked,  «<  Who  would  come  in  }" 
Mr.  (M^&RfT  anfwered)  «  'Twas  I,  Sir." 

Tbat  ibon  after  that  Mr.  JFUif/s  friends  went  awaf; 
that  Mr.  WrnJ  then  called  for  a  candle^  which  was  brought 
him»  and  he  and  Mr.  Stanhope  then  went  up  fiairs,  wilh 
Many  and  Blmhmore^  the  radSCmgers,  who  appeared  to  take 
ckeir  ciders  fean  Mr.  Wood  and  Mr.  Stanhope.    That  they 
rtmmoged  nil  the  papers  together  they  could  find,  in  and    . 
about  the  room  \  that  they  (the  meflei^ers}  fetched  a  lack, 
aud  fitted  it  with  the  papers.    That  Sjackmore  then  went 
down  ibursy  and  fetched  a  finith  to  open  the  locks.    That 
Maim,  a  meflengcri  then  camc,and  would  wfaiiperMr,  IPW» 
irtio  bade  hioi  ^leak  out  i  he  then  faid  he  brought  orders  [    5    ] 
from  Lord  HsUi/nx  to  feize  all  mansifcriptSm      That  the 
finidi  tben  came,  and,  by  the  diredion  of  JUncknwre^  the 
mefieogory   opened  four  locks,  of  the  lower  drawers  of  a 
borene  1  tint  diey  took  out  nil  the  papers  in  thofe  drawers 
and  a  pocket«book  of  Mr.  WiHes\  and  put  them  nil  into 
tbe  fick  together,  and  then  fealed  up  the  fack.  «  That  this 
witne6 was  pfdent during  all ^his time}  that  the meflengers 
were  obedient,  and  paid  an  entire  regard  to  the  direfUonsof 
Mr.  WnniiaAllix.Stnnhope.    That  when  Mr.  VToodvetnt 
away  k  was  near  two  Q^dock  in  the  afternoon;  that  Mr.  Wood^ 
upon  the  whofe,  mi^t  be  near  two  hours  and  an  half  in 
Mr.  WUkes\  hook.    That  no  kind  of  inventory  was  made  of 
theinpers  which  were  put  into  the  iack.    That  Mr.  Stanhope 
appealed  all  along  to  be  favourable,  and  frequently  bade 
the  acfiengers  be  cautious  and  careful. 

Upon  his  bdi|g  crofe-examiocd,  he  faid. 

That  Mr.  Wilkes  was  carried  away  about  noon. 

That  Bifr.  Wtlkes  went  out  in  the  morning  about  £z,  and 
retamed  home  about  nine  o'clock. 

That  Mr.  Hopkins  had  been  there  that  morning  before. 

That  Mr.  Wood  did  abfolutely  and  pofitiveiy  (this  witnedt 
aTcxs  it)  order^  upon  his  goii^  out,  that  all  the  doors  ihould 
be  kicked  ftp,  particular^  the  ihreet  door :  That  Mr.  Wood 
told  die  mrflmgers  they  knew  their  orders,  and  bade  them 
execute  them*  Th^t  he  remembers  Mr*  Stanhope  bid  them 
be  careful  in  rummaging,  but  don't  recoife6t  Mr.  Wood  laid 
fix  That  Cbj/bolm^  the  conftable,  heUL  the  iack,  whilft  the 
meficDgrrsfiUcd  it  with  papers. 

Tim  Mr.  W$ad  was  not  there  uriien  the  lodu  were  opeQ^ 
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cd-:  He  now  fays,  that  Mr*  IPWhad  before  declared  that 
;  the  locks  muft  be  opened. 

That  Mr.  Stanhope  faid,  to  be  fure,  the  locks  muft  be 
opened^  That  Mr.  Wood^  he  now  fays,  was  at  one  time 
•above  an  horn-  in  Mr.  Wilkes*s  ftudy. 

ITiat  Mr.  Stanhope  was, there  with  Mr.  JFood  at  the  time 
the  papers  were  carried  away; 

That  Mr.  Wehh  was  gone  away  fome  time  before. 

Richard  Svhofield  fays,  that  he  is  a  livery  fen'ant  to  Mr. 
•  Wilhes :  That  he  let  Mr.  Wood  in  at  the  door  on  the  30th 
of  April  J  about  eleven  o'clock  in  the  morning,  as  he  thinks, 
C    6    3  to  the  beft  of  his  remembrance ;  that  Mr.  IVood  ftaid  the 
^        firft  time  about  a  quarter  of  an  hour.     He  confirms  in  ge- 
neral the  laft  witnds. 

That  Wood  went  ajray,  and  returned  in  about  an  hour. 

That  the  mefTenger,  upon  being  afked  by  Mr.  Gardiner 
for  his  orders,  faid  he  had  only  verbal  ones,  from  Mr. 
Wood. 

That  he  can  give  no  account  of  what  pafled  up  ftairs,  as 
he  remained  all  that  time  in  the  pafTage  below. 

He  confirms  the  laltwitnefs  on  that  circumftance  of  the 
meflenger.  Mantes ^  coming  from  Lord  HaliifaXi  with  frefh 
orders. 

That  a  pofl-letter  came,  in  the  mean  time,  clirefted  to 
Mn  Wilkes^  which  the  meflenger,  Waifon^  received,  and 
would  not  deliver  till  Mr.  Wood  returned,  who  immediately 
delivered  it,  unopened^  into  this  witnefs's  hands. 

That  Mr.  Woody  when  he  went  away,  ordered  the  doors 
to  be  kept  fiafl  locked,  particularly  the  fltreet  door. 

That  Blackmore  came  down  flairs,  and  afked  this  witnefs 
where  Mr.  Wilkes's  fmith  lived,  and  he  anfwcred  him  he 
Ibelieved  in  Cheapftde. 

Upon  his  being  crofs-examined,  he  faid. 

That  Mr.  Wood  came  about  a  quarter  of  an  hour  after 
Mr.  Wilkes  was  carried  away  to  Lord  Hallifax. 

That  Mr.  Wood^  Mr.  Stanhope,  the  four  meflengers,  with 
the  confbble,  together  with  another  gentleman,  whom  he 
did  not  know,  were  the  perfons  who  came  into  the  hotife. 
'  Humphry  Cotes  fays,  that  he  was  at  Mr.  Wilke/s  the  30th 
t)f  April  lafl,  in  the  morning,  about  eleven  o'clock^  being 
fent  for  by  Mr.  Wilkes. 

That  Mr.  Wood  came  in  between  twelve  and  one :  That 
he  (this  witnefs)  had  been  down  to  the  court  of  Common 
Pleas,  to  apply  for  a  habeas  corpus^  and,  upon  his  return  to 
•Mr.  ^i7i^/s  houfe,  was  told  that  Mr.  Wilkes  was  not  at 
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Iidme,  a&d  that  he.  Cotes ^  mtift  not  ccMne  in ;  tlus  wai  be- 
cvecn  twelve  and  one  o'clock.  He  demanded  the  rcafon 
why  he  muft  not  come  in^  and  by  whofe  authority  the  door 
was  locked.  The  oian  at  the  door  anfwered,  by  the  iecie- 
tary  of  itate's. 

The  iblkitor-general  diiputed  this  evidence^  as  Mr.  Cotes  r     7     n 
<Jid  HOC  declare  the  man's  name.  L     7     J 

But  Caes  then  faid,  that  the  door-keeper  called  Watfon^ 
the  mefienger,  to  him;  who  faid  he  had  the  fecretary's 
verbal  order  only,  but  not  a  written  one. 

That  this  witneis  did  then  ilififl  upon  being  admitted^  and 
did  accordingly  enter  the  houfe. 

That  Mr.  Wood  prefently  after  came  in,  and  (aid,  with 
ai]ger>  «  What  dolhefe  nien  do  hcrel"  . 

That  this  witnefs  then  faid,  <<  What  bufinefs  have  you 
here.  Sir  ?"  Mr.  Wood  anfwered,  that  he  was  the  fecretary 
of  tbte's  fecretary. 

Tb^  this  witnefs  then  faid,  he  had  nothing  to  do  with 
the  fecretary  of  ftate,  not  l^s  fecretary  neither ;  that  his 
name  was  Humpbrj  Cstesy  and  was  to  be  ipoken  with  at 
anytime* 

That  he  (this  wimefs)  ftaid  at  Mr.  WUhe!%  houfe  till  paft 
two  o'clock. 

That  he  was  defired  by  Mr.  Wood  to  be  prefent  when  Mr. 
Wilkes's  papers  were  fealed  up,  which  he  refufcd  to  do. 

The  Iblicitor-general  did  not  crofs-examine  him. 

Rkbard  Hopkins^  £fq ;  fays,  that  he  went  to  Mr.  Wilkes 
on  the  30th  of  April  laft,  at  half  an  hour  paft  nine  o'clock 
in  the  morning,  and  ftaid  two  hours  \  found  then  no  kind 
of  obftru^tion. 

That  Mr.  Wood  was  not  there  at  this  time,  as  this  witnefs    , 
verily  believes  \  but  that  when  he  returned,  Mr.  Wood  had 
been  there. 

Confirms  the  laft  witnefs's  account,  of  the  obftruAions  to 
hisentriiig  the  houfe,  at  this  his.  laft  coming. .  That  he  was 
defired  to  be  prefent  at  the  fealing  up  Mr.  W/lke/s  papers, 
wluch  he  declined  doing. 

Arthur  Beardmore  fays,  that  he  was  in  Wefitmnjler-hall  on 
the  jotit  of  April  laft,  and,  hearing  of  Mr.  Wilkc/s  arreft, 
he  went  direAly  to  his  houfe,  and,  with  fome  ditEculty, 
gained  admittance.  That  when  he  gained  admittance,  and 
came  into  the  parlour,  Mr.  Wood  was  there,  altercating 
with  the  laft  witneis,  Mr.  Hopkins. 

That  Mr.  Gardifter  and  Mr.  Cotes  were  then  there-  C     8     ] 

That  Lord  TempU  was  likewife  there 

C  a  That 


VriM  he  (t!u9  wkneft)  obfendng  much  tottfiifion»  de- 
Ijfi^nded  of  Mr.  Wood  to  (hew  his  authority,  and  that  much 
Wrangling  then  tofued.  That  Mr.  Wood  and  Mr  WM 
were  both  there  at  thU  tiftie.  That  Mr.  Wood  intreated  the 
company  to  believe,  that  the  fecretaries  had  a^tod  entirely 
{>urinai^t  to  th«  advice  afid  diredion  of  the  attorney  and  i1>r 
licitor  generals;  to  which  this  witnefs  anfwered,  th*t  he 
very  much  doubted  it. 

That  this  witneis,  coming  into  the  parlour  again  thit>ugh 
the  paflage,  faw  Mr.  We^  ftanding  at  the  foot  of  the  ftairs, 
with  feme  keys  in  his  handi  which  this  witneft  did  prefume» 
and  verily  did  believe,  to  be  (bme  of  Mr.  JViikej^s  keys  to 
his  private  efcrutoires  and  drawers. 

That  Mr.  Wood  did  defire  him  (this  witnefs)  to  be  pre(ent 
dt  the  fcaling  up  Mr.  WMes's  papers,  wluch  he  utterly  rc.- 
fufed  to  do. 

The, council  for  the  profecution  declined  examining.  Mr. 
Gardiner  and  Mr.  PhiitpSy  (who  had  both  been  preTent)  on, 
account  of  their  being  employed  in  the  catife ;.  and  there- 
fore pcft  herci. 

The  folicitor-gcncral  then  ftood  up  to  make  the  defence 
Which  he  divided  into  two  parts )  smd  firfty  he  maintaifted  the 
plea  of  Not  guilty ;  but  if  the  jury  fhould  be  rf  opmion 
that  would  not  ftand  good,  and  that  the  evidence  he  &ould 
bring  would  not  foe  capable  of  fetting  afide  the  evidence  al- 
ready produced  in  the  court  on  the  other  fide )  he  then, 
ftc6ndly,  relied  on  xht  J^ial  jitfiijicaifmi*    He  wak  at  a  Ws, 
he  faid,  to  underdand  what  Mr.  WUkes  meant  by  bringing 
an  a£Hon  againfl  Mr.  Wood^  as  he  was  neither  the  ifluer  <»  ' 
the  warrant,  nor  the  executioner  of  it.     If  the  conftitution 
had  been  in  fuch  an  egregious  manner  attacked,  why  not 
bring  the  ftcretaries  of  ftate,  themielves,  into  court  ?  Whf 
Ihould  Mr.  Wilkes  commence  feparate  anions  againft  each 
perfon  ?    ts  Mr.  Wilkes  ^  at  any  event,  entitled  tp  tenfold  dn-* 
mages  ?    This  was  the  firft  time  he  ever  knew  a  prii^at/ 
aAion  reprefented  as  the  caufe  of  all  the  good  peqple  oC 
England,     If  the  conJHtution  has,   in  any  inftance,   beei» 
"violated,   the  cronvn  muft  be  the  profecucor,  as  it  is  m  all 
criminal  caies.    The  conftkution  does  not  confift  in  anyl 
one  particular  part  of  the  law ;  the  whole  law  is  the  con« 
ftitution  of  the  country,  and  a  breach  in  one  put  of  the 
law  is  as  much  a  violation  of  the  conftitution  as  of  another* 
Though  fo  much  has  been  faud  <m  the  other  fide,  with  re^ 
gard  to  the  injury  that  might  refult  from  the  promulgation 
of  fecrets^  no  proof  had  been  brought  of  Miy  thing  being 
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promulgaited  that  W2»  not  proper  to  be  fb.  The  u^umttfits  [93 
which  had  been  u/ed  againft  feizing  of  p^qpers^  to  procort 
proof,  wetcfilo  de/e,  unleTs  the  major  was  denied  to  include 
the  minor.  He  then  went  upon  the  argument  touching  the 
warrant,  and  obfisrved  that  theft  warrants  had  been  Sued 
as  6r  back  as  the  courts  ol  juftice  could  lead  them.  That 
the  late  aft  of  parliament  of  G^rge  the  Second  for  taking 
up  vagrants  was  a  genera/  fearcA^warrant,  and  he  never 
knew  it  was  ever  efleemed  an  infringement  of  our  confti- 
tudon.  That  theie  warrants  had  elifted  iffore,  at,  and-fittee 
the  revolutioa,  and  had  been  till  this  cade  unimpeached  f 
that  if  fo  contradiAory  to  the  conftitution  of  this  country^ 
they  could  never  have  remained  to  this  time. 

He  then  made  a  general  obfervation  to  the  jury,  diat  it 
was  their  duty  to  hear  the  caiife  coolly  and  difpaffionately^ 
without  any  bias  to  one  fide  or  the  other.  He  then  went 
on  to  make  remarks  on  the  evidence  which  had  been  pvea 
bf  the  plaintiff;  remarked  that  the  queftion  of  liberty  had 
nothing  to  do  widi  the  prefent  caufe,  which  only  refpe^ed 
the  ieizore  of  papers.  That  the  mefloigers  went  bung* 
ling^y  about  their  bu6n^  (  Mr.  Wtmi  was  only  fent  to  fee 
th^  did  their  duty. 

He  then  went  on  to  make  remarks  on  the  Nwrth  Briton^ 
No.  45.  That  it  was  a  libel  on  the  three  branches  of  the 
legifhtive  body,  king,  lords,  and  commons  \  that  it  was  * 
libd  of  inch  a  nature,  that  when  it  was  brfore  the  two  houfes 
of  parliament  not  one  iingle  peribn,  in  either  houie,  ever 
uttered  one  fingle  word  in  defence  oi  it.  That  the  whole 
of  the  if  crib  Bnfens  wene  of  fuch  a  nature,  that  it  afton- 
iihcd  moft  confiderate  perfons  how  they  ihouki  have  pafleA 
(o  long  unnoticed)  that  it  had  attacked  private  porfens^ 
peribns  is  public  ftations,  with  their  names  written  at  foft 
length  ;  which  had  already  produced  bloodfihed,  in  an  in^ 
ftance  which  they  all  well  knew  :  And  what  farther  fatal 
confequences  might  refult  from  iboie  publications,  who 
would  be  anTweraUe !  If  Mr.  Wilkes  fhould  be  proved  to 
be  the  author  of  thefe  papers,  and  of  that  libel  of  libeb* 
Mo.  45.  (an  equal  to  which  he  defied  this  or  any  other  age 
to  produce)  Jf -he  IhoukL  be  proved  to  be  the  author  of  thdt 
pspcr,  which  he  was  confident  he  ikould  be  able  to  prove^ 
to  the  Ml  MfifBiSAfm  of  the  court  and  jury  \  in  that  caie^ 
io  far  ^-om  Ihinkkig  him  worthy  of  exempiary  damages,  he 
was  certain  they  would  view  him  in  his  true  and  native 
colours,  ss  a«ic^  vSe  and  wicked  incendiary,  and  a  fower 
of  diifentifin  «iMPgft  tiis  ^asyefty's  fulq^     He^4^^ 
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ferved)  that  xht  freedom  of  this  country  confifts,  that  thert 
is  no  man  fo  higfoj  that  he  is  out  of  the  reofh  of  the  iawy  nor 
any  ntanfo  low^  thai  he  is  beneath  the  proteBion  of  it. 

That  the  warrant  was  legal  in  itfolf :     That  the  authority 

of  a  fecrctary  of  ftatc  was  fulficicntly  cftablilhed.     That 

C  ^^  ]   damages  fhould  always  be  reckoned  according  to  the  injury 

received ;     A  jiury  that  ever  acted  on  any  other  principles 

certainly  forfwore  themfelvcs. 

Lord  Hallifax  then  came  into  court,  and  being  fworn, 
faid,  that  he  did  receive  information  concerning  No.  45. 

'i'hat  he  did  iffiie  warrants  in  confequence  of  fuch  in- 
formation. That  he  did  deiirc  Mr,  IVeflon^  his  fecrctary, 
to  go  to  Mr.  Wilkes's^  and  fee  that  the  meflengers  did. their 
duty;  that  Mr.  Wejlon  declined  it,  befeeching  his  Lordfhip 
to  excufe  him,  on  account  of  his  weak  nerves,  and  ill  (tate 
of  health  \  that  he  then  did  deiir^  Mr.  Wood  to  go,  ivho 
accordingly  went.  That  he  had  reafon  .to  bdieve  that  Mr. 
Wilkes  was  the  author  of  No.  45, 

That  he  had  information  previous  to  the  apprehending 
Mr.  Wilkes^  and  his  J  .ordfhip  believes,  to  the  beft  of  his 
remcrnbrance,  it  was  on  the  very  day  the  warrant  was  put 
in  execution. 

That  this  information  tended  to  prove  Mr.  Wilhes  the 
author  of  No.  45 ;  but  he  cannot  pretend  to  charge  his 
memory  with  the  entire  contents  of  the  information. 

That  orders  were  given  by  his  Lordfhip  to  the  meflengcrs, 
but  he  declares  that  he  cannot,  at  this  time,  pretend  to 
recolle£l  either  their  names  or  their  pcrfons.  That  thefe 
orders  were  given  by  bis  Lord(hip  previous  to  th<;  apprci 
heniion  of  Mr.  Wilkes, 

Upon  the  Ijord  Chief  Juftice  cxprcflii?g  a  dcfirc  to  be  in- 
formed  by  his  Lordfliip  concerning  the  nature  of  the  infor- 
mation faid  to  be  received  at  liis  office,  and  about  whkh 
his  Lordfhip  appeared  rather  fhy,  and  cautious  of  entering 
upon,  the  folicitor-general  then  produced  an  affidavit  of 
Walter  Balffj  a  printer  in  the  Old  Bailey ^  which  was  read, 
in  order  to  prove  Mr.  Wilkes  the  author  of  No.  45. 

[  I  cannot  recolleft  the  whole  of  this  affidavit,  but  it  had 
in  general  a  tendency  to  prove  Wilkes  the  author  and  this 
JSalff  the  printer  of  No.  45.] 

Upon  Lord  Hallifax\  being  crofs-examined,  he  faid,  that 
Mr.  JVefton  is  his  own  fecretary,  and  that  Mr.  JVood  was 
XiOrd  Egremonf%  fecretary. 

His  Lordfhip  was  afked,  whether  He  fhould  think  him- 

ieif  tbpn  ^ythorii^ed  \o .  command  the  fecretary  of  Lord 

.  , ,  Egremont 
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E^rtmont  to  do  any  thing.     After  fome  hefitation,  his  Lord*  *  , 

fhip  anfweredy  not  without  confulting  Lord  Egremont, 

Said,  that  the  offices  are  carried  on  in  feparate  depart-  C^^  ] 
jnents,  but  form  only  one  complete  fecretar/s  office.    He 
owns,  however,  that  each  fecretary  has  the  entire  choofing 
and  appomting  his  own  officers. 

That  the  warrant  for  the  apprehenfion  of  Mr.  JFiliet 
was  STued  (as  he  caUs  it,  which,  being  explained,  fignifies 
made  out)  on  the  26th  of  jffril  laft,  and  the  information 
he  now  fixes  to  have  been  received  on  the  29th  of  jifril, 
and  the  arrefting  Jt^itie/i  perfon  the  30th  day  of  jtpnJ. 

N.  B.  His  Lordfliip  here  fairly  acknowledges  that  he 
ifliied  the  wai^nt  three  whole  days  before  he  received  any 
information  at  all;  and  that  during  thefe  three  days  the 
warrant  lay  dormant,  whilft  they  were  upon  the  hunt  for 
intelligence. 

The  king*s  fpeech  at  the  clofe  of  the  laft  feffions  of  par« 
Gament  was  then  read. 

The  North  Briton,  No.  45,  was  afterwards  read. 

Some  ftridhu^  of  the  folicitor-genend  then  enfuedj  upon 
the  heinoufnefs  of  the  author's  crime. 

Thomas  CaddeUiTCjs,  that  he  is  apprentice  to  Andrew 
Millar  J  a  bookfeller  in  the  Strand ;  that  he  is  ne^ly  out  of 
his  apprenticelhip.  That  Mr.  Wilkes  called  there  in  the 
fummer  of  1762,  and  left  word  with  him;  (this  witneis) 
that  his  mafter  fliould  advertife  a  new  paper,  {hortly  to 
come  out,  entitled  the  North  Briton,  and  to  be  publiflied 
by  him  (Millar  J :  That  his  mafter  did>  in  confequence^ 
advertife  it,  ana  was  paid  by  Mr.  Wilkes  the  fum  of  one 
pound  eight  (hillings,  for  advertifements. 

IN.  B.  iThe  receipt  was  produced  in  court.] 

That  his  maftdr  did  afterwards,  upon  confidering  the., 
afiair,  decline  publifliing  the  North  Briton  \  faying  lie 
would  publifh  no  political  matters. 

Serjeant  Glfnn  then  obje^ed  to  their  going  into  the  evi« 
dence,  to  prove  Mr.  Wilkes  the  author'  of  other  papers^ 
which  had  no  refpefl  to  the  paper  in  queftion  i  but 

^fhe  Lord  Chief  Jufticc  allowed  it  to  be  a  good  corroho^. 
rating  chain  :  But  obf^rvcd,  if  they  £^iled  in  the  laji  link, 
the  Hvhole  would  fall  to  the  ground.  .         .     ^ 

fnjliam  JohfiJtoH  fays,  that  he  is  a  bookfeller  in  Ludgate^    V  12  3 
freei.   That  Mr.  Wilkes  applied  to  him  to  publifli  the  Nortb^ 
Briton,  previous  to  it's  api>caring :     T^^t  Mr*  Wilkes  <Ud 
cxpjain  to  him  the'  general  dcfign  y  that  he  faid  he  myft 

h^ve 
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liftve  %  publiflier  who  woqM  ziot  ftaad  in  fear  of  the 
fures  of  juftice. 

That  he  never  met  Mr.  fFlfks  anywhere  on  this  acbtmnt; 
but  that  Mr.  Wilkes  always  came  to  him. 

That  he,  (this  witnefs)  upon  confideratJon  oF  this  mat- 
terj  declined  publifhing  the  North  Briton. 

That  Mr.  JVilies  then  defired  him  to  recommend  a  pub- 
IMher :    That  he  recommended  Mr.  Kearfly  to  him. 

That  he  (this  witnefs)  had  a  correfpondcnce  with  Mr. 
WiikeSf  concerning  the  North  Brttons,  and  reviflng  them 
for  the  prefi ;  but  that,  after  three  or  fbm-  numbers  of  the 
p»per  were  puUifbed,  he  (this  witnefi)  did,  upon  confider*- 
iHg  the  aflaii-,  decline  that  alfo. 

Jofuahan  Stott  fays,  that  he  knows  Mr.  WiRtcfi  hand^ 
Writing,  and  proves  a  number  of  letters  fhewn  him  to  be 
Mr.  fP'i/ie/s  hand-writing,  viz. 

No.     I,  dated  Wejlminjler^  KJ  Jtdj  1762 

2,  ditto,  3p. 

5,  ditto,  8  Augufi. 
4,             Ayleflwry^  15. 

5,*  ditto,  25. 

6,  tSreat  Geor^e-Jhrtet^      7  OlMer, 

7,  WMcbefter^  I4. 

8,  ditto,  31. 

^  Great  George^reeiy  Friday  Morning. 

»©,  ♦  ditto^  27  November. 

1 1 ,  ditto,  1 2  December. 

la,  ditto,  17. 

AS  thefe  were  read ;  they  are  to  Kearjly^  and  itlate  to 
North  SritonSf  then  fent  to  be  publifhed. 

IN.  B.  Between  twenty  and  thirty  letters  were  prodncedj 
but  thefe  only  were  read.] 

Wuiter  Balff  fays,  in  the  firft  place,  that  he  is  under  a 

xecognizance,  and  therefore  prays  he  may  be  excuied  firom 

anfwering"  any  queftion  which  may  tend  to  offltB  or  injure 

himfilf.  ' 

_  A'ddisile  eniued  for  near  an  hour,  whether  he  may  or 

L  '3  J  *  may  not  be  allowed  the  privilege. 

Tbe  Solicitor-General  very  ftrehuoufly  aflerts,  that  in  the 
ptrvfent  cafe  he  may  not  be  aUowed  it. 

ScqMOt  Gkan^  and  the  Recorder^  reply  to  him. 

The 
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The  Lord  Chief  Juftice  gives  it  is  his  opinioB,  that  the 
man  is  na  hotrndto  anfwcr  to  any  matter  wMch  maj  rend  tf» 
fuoift  hhnlclf.*' 

Bulf^  then  iays,  that  he  is  a  printer  in  the  (M  BaHef^ 
and  that  he  knows  Mr.  Wilkes. 

Qaeftioii*-^Did  you  receive  this  letter  ?  One  being  flieitfpi 
to  him.     Anfwer— Yes, 

A  letter  of  the  z^df^  April  was  then  read  of  Mr.  tVUiet 
to  Wabtr  Balff^y  which,  from  the  purpcMt  of  it,  has  a  fttong 
tendency  to  prove  fVUkes  the  author  of  No.  45. 

This  letter  of  Wilies  refers  to  an  inclofed  paper  {whidi 
paper  does  not  appear  j  which  he  direcb  BaiW  to  bring  in^ 
in  the  form  of  a  letter,  betwixt  the  concltmon  of  the  nest 
Northr  Briton^  and  his  propo&ls. 

This  letter  Ukewlfe  direfts  Balff  to  print  the  Nvrth  Bri- 
ton ipoken  of,  in  the  compafi  of  tnvo  iheets. 

Clkgrki  Shamf  fays,  that  he  is  an  apprentice  to  Walter 
Balff  th^  toft  wkneft.  That  the  North  Britotf,  No.  45.  was 
printed  at  his  maftet's  honfe.  That  he  knows  Mr.  Wiliei^ 
and  has  fcen  him  often  at  his  mafter*s  houfe,  but  that  fat 
does  not  know  the  biiiinefs  upon  which  he  came  there. 

George  Kear/ley  fwom,  but  not  fuSered  to  be  examined^ 
being  under  a  profecution  at  this  time. 

Mickael  Curry  fays,  that  he  is  a  journeyman  printer,  that 
he  was  employed  by  Mr.  IVilkes  to  work  at  the  preft'  in 
Great  Geeirge-fireet  \  that  Mi*.  Wilkes  gave  them  the  whole 
fet  of  the  North  Britons  to  be  printed,  and  called  them  at 
that  time  his  North  Britons. 

The  counfel  for  the  profecution  objefted  to  this  laft  b^  C  14  3 
ing  a  proper  ^evidence  at  all  to  the  queftions ;  as  Mr.  Wilkes 
or  any  other  perfon's   repuUiJhing  a  work,  againft  which 
there  was  no   judicial  determination,    could  never  affeft 
tliem,  as  the  original  author  and  publiiher  of  it. 

Th^  then  went  into  the  legality  of  the  warrant,  and 
many  precedents  of  the  fame  khids  of  warrants  were  pro^ 
doced  in  court,  to  prove  fuch  warrants  the  conftant  unin- 
terrupted couiie  of  the  fecretaries  office  from  the  revolu- 
tion. 

Hie  wammts  from  Lord  Hallifaxj  for  apprehending  the 
authors,  printers  and  publifhcrs  of  the  North  Briton  No.  45. 
were  Itk^riie  read. 

Loveill  Stanhope^  Efq;  fays  that  he  came  to  Mr.  WUke/s 
bocfe  immediately  after  he  was  carried  away  to  Lord  HaUl' 
fm\  \  that  he  went  with  Mr.  Wood^  and  ftayed  there  half 

ao 
*  Memo  tfuft*"*  fr'pfwTp  sfmfirTi 
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aa  hour ;  that  he  was  there  but  once,  and  ftayed  till  the 
papers  were  fealed  up  ;  that  he  iicyer  went  out  of  the  ftudy  ; 
that  Mr*  fVood  was  in  the  ftudy  but  part  of  the  time,  and 
did  nothing  at  all  but  obfe^e  what  paft;  that  he  (Mr.^ 
Woad^  gave  no  orders  to  break  lock^  by  any  kind  of  means, 
nor  gave  the  meflengers  any  orders  or  diref^ons  at  all,  bat 
only  bade  them  do  their  duty,  and  ufe  civility  ! 

That  Mr.  Wood  was  not  in  (he  room  when  the  fmxth 
was  fent  for,  nor  gave  ai\y  orders  for  that  purpofe,  as  Mr. 
Stanhope  obferved ;  that  Mr.  fVood  was  not  preient  when 
the  locks  were  opened. 

But  that  it  was  Blackmorty  /he  meflenger,  who  broke  open 
the  locks,  (in  this  cirqumi^ance  Mr*  Stanbopt  exa£Uy  con«* 
firms  Matthew  Browrfs  evidence*) 

That  Mr.  tyood  wen^  to  Mr-  Wilkes^  m^dy  at  the  m- 
ftance  of  I^ord  HallifaXf  in  order  to  inforce  a  4ue  and  pro- 
per obedience  to,  and  execution  of,  the  wairrant,  and  to  pre-- 
vent  the  meflengers  from  committing  any  blunders. 

That  a  debate  ariiing,  whether  a  table  with  a  locked 
drawer  ihould  be  removed  entire  or  be  opened,  Mr,  Mann 
was  fent  to  Lord  HalkfMx  for  dire£Uoos,  and  brought  word 
that  the  drawers  muft  be  opened. 

Upon  his  being  croft  exanvncd,  iaki  that  the  meflengers 
v^eretp  take  manuCcvipt  papers  only,  and  not  meddle  with 
improper  matters,  luch  as  printed  books,  papers^  fsfc.  That 
he  did  think  it  incumbent  upon  liim  (this  witnefs)  to  lee 
that  all  the  proper  papers  fhould  be  removed. 
-|  Robert  Chi/bolm  fays  that  he  was  the  conftable  called  up- 
^  ^  on  to  attend  the  meflengers  to  Mr.  Wilkes  \  that  it  was  on 
the  30th  of  April  laft,  at  fix  o'clock  in  the  morning,  tlialr 
he  was  called  upcxi ;  that  Mr.  Wood  came  immediately  after- 
Mr.  Wilkes  was  carried  away ;  that  he  (this  wituefa)  heard 
Mr.  Wood  give  no  kind  of  orders  >t  all ;  in  fhort,  that  his 
opinion  is,  Mr.  Wood  only  came  to  take  care  that  the  mef^ 
fengers  did  nothing  that  was  wrong  or  improper. 

Mr.  Dtmning  a(ked  this  witnefs,  whether  he  then  ima- 
gined, that  Mr.  Wood  appeared  there  merely  on  belialf  of 
Mr.  Wilkes^  as  his  friend — he  anfwered  not  fo  neither. 
.  This  witnefs  ihufHed  and  prevaricated  very  much>  and 
c(>ntradi<^ted  his  own  evidence  more  than  once. 

Thilip  Carteret  Webb,  Efq;  fays  that  Mr.  Wood  was  fent  by 
the  feprctaries,  merely  to  fee  that  the  meflengers.  executed 
their  yr^rants  in  due  form  and  order  \  that  he  (this  wit*>. 
neft)  \ii4s  only  once  at  Mr»  ff{ilkej\  and  then  not  more. 
thap  half  an  hour  i  that  he  went  becaufo  the  fecrcta:t^  of 

ftatc 
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ftatte  was  uneaiV,  and  anxious  to  know  what  was  doing  at 
Mr.  Wiike/s  \  that  he  (this  witnefs)  was  never  up  Iburs  at 
Mr.  WJieis  \  that  he  had  a  converfation  with  Lord  Tempit 
V)  the  parlour.  That  he  denies  he^had  ever  any  keys  of 
Mr.  Wilkes  in  his  hands;  that  he  veiily  believes  he  YtaAm 
keys  at  all  in  his  hands ;  but  that  if  he  had  any^  they  were  his 
f^n  and  rtot  V'r.  Wilkei^ 

Upon  being  croTs-examined  by  Mr.  Dupiningf  Philip  Car-i 
teret  Wfbb  then  f^idt  that  upon  recollection  he  was  abfo- 
lotely  certain,  that  he  had  no  keys  at  that  time  in  his  hands* 
That  Mr.  Wefim  was  dcfircd  by  Lord  Hallifax  to  go,  but 
that  he  excufed  hixnfelf  on  account  of  his  weak  nerves. 
:jid  in  fbtte  of  health,  and  that  upon  his  (Mr.  Wefion)  de» 
cUning  it  Mr.  Wood  was  defired  by  my  Lord  to  go,  which 
he  accordingly  did. 

Rkbard  Wat/on  fays  he  is  a  king's  meflenger,  that  he 
was  at  Mr.  Wiike/s  on  the  30th  of  April  laft,  that  Mr. 
Wood  was  there  and  did  nothing  at  all  as  this  witnefi  ob- 
ferved,  but  only  gave  them  diredtions  how.  to  a& 

The  Solicitor-General  obferved,  when  Balff  and  Koarf^ 
/o's  evidence  were  fet  afide,  that  he  placed  little  dependence 
on  their  evidence,  as  to  the  proof  of  Mr.  Wilkes  being  the 
author  of  No.  45,  and  indeed  he  faid  it  was  not  very  ma** 
tcrial,  for  that  the  letter  from  Mr.  Wilkes  to  Bidf  the 
pinter  which  had  been  read,  fee  page  26,  and  which  he 
then  held  in  his  hand,  was  conclufive  evidence  agsunft 
him.  Norton  expatiated  long  upon  the  circumftance  of  C  16  3 
this  letter  :  He  obferved  that  it  was  a  lucky  circumftance  for 
them  that  No.  45  vras  the  only  number  of  the  North  Bri* 
t&n  which  was  printed  on  two  ilieets  of  paper,  that  it  was 
the  only  number  that  had  a  letter  at  the  end  of  it,  with 
the  propofals  following.  He  enlarged  very  fully  on  all 
thefc  correfponding  circumftances. 

Lord  Chief  Juftice  Pratt  afked  for  the  letter  which  was 
enclofed,  that  he  might  compare  it  with  the  letter  at  the      ' 
Old  of  the   North  Britony  No.  45. 
But  the  Solicitor-General  anfwered,  he  had  it  not. 
Serjeant  Glynn  in  his  reply  obferved,  that  the  manner  of 
defence  that  had  been  fet  up  would  necefiarily  make  his 
reply  longer  than  it  otherwife  would  have  b^en.    What  he 
habd  to  remark  he  fhould  divide  under  two  heads,  ift,  as  to 
the  defence  which  bad  been  fet  up  of  not  guilty  \  and  2dly, 
make  pbfervatiohs  on  the  fpedal  jujlification  that  bad  been 
pleaded, 

Tho 
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Tht  eyidence  proved,  uncoatroveited,   that  Mr.  JFioJ 
was  the  prime  aftor  in  the  whole  afiair.     He  then  obferved 
that  the  three  wltncfies  on  the  fide  of  the  defendant^gave 
difFerent  evidences  of  the  btiiinefs  Mr.  IFooJ-  came  about : 
Mr.  Pbiiip  Cartent  WM*%  account  was  quite  inconfiftent : 
Was  it  poffible  to  fuppofe  that  a  man  of  Mr.  JVbod's  cha- 
rafter  and  known  abilities  (houkl  be  (ent  only  with  a  mef» 
ftge  that  any  nwnial  fervant  could  have,  delivered  as  well ; 
and  thai  he  ihould  have  nothing  elie  to  do  with  the  afiair. 
He  then  obferved  that  all  the  witnefles  called  to  oppofe  the 
evidence  of  their  fide  were  ai/  partleS)  and  againft  whom 
profecutions  of  a  like  nature  were  at  prefent  depending. 
He  then  went  upon  the  jpoint  of  Jtifiijlcattofif  and  obferved, 
that  as  to  Mr,  Wilkts  being  the  author  of  No.  45,  they 
had  totally  £iiled  in  any  kind  of  proof  whatfoever ;  or  if 
they  had  produced  the  a{^)earance  of  a  proof,  it  was  quite 
afidetDthe  prefent  queftion,and  to  which  he  fhould  not  at  any 
event  have  made  any  rcjdy,  as  there  was  at  preient  depend* 
ing  a  profecution»  as  to  that  particular  point,  in  his  drfence 
of  wluch  he  made  no  doubt  lie  ihould  be  ^le  fully  to  prove, 
(hat  JNbr.  WUkes  vras  not  the  autfaor.»«-That  Mr.  Wilkes 
could  not  be  iuppofed  or  even  fufpe^ed  of  any  defign 
againft  the  prefent  eftablifhment ;  that  he  was  educated  in 
and  had  always  adopted  whig  principles}    that  he  was 
known  to  be  attached  to  and  to  have  the  higheft  opinion  of 
the  prefent  prince  on  the  throne,  which  he  had  often  and 
upon  many  occafions  declared ;  and  his  condiiifl  had  always 
been  anftveraUe  to  thefe  declarations.    When  crimes  have 
been  exaggerated,  and  fo  much  declamation  made  uie  of  as 
there  h^  been  on  the  prefent  occaiion,  one  would  naturally 
have  expected  that  fbme  proof  would  liave  followed  \  but 
that  in  leality 'could  never  have  been  the  ^afe,  as  the  fble 
C    17    ]  defign  was  to  blacken  Mr.  WiBui%  chara£)ier,  without  any 
foundation  in  b£t.    He  then  obferved  that  various  hands 
were  commonly  empk>yed  in  mpft  periodical  works  \  that 
.    Mr.  Wiikes  was  not  denied  to  be  the  author  of  fome  of  .the 
North  Britons ;  but  that  it  was  not  likely  he  was  the  author 
of  *No.  45,  and  that  indeed  the  republication  of  the  work 
in  volumes,  in  which  was  No.  45,  fo  far  from  being  a  pre-i 
fiimption  againft  1^,  certainly  afibrds  the  fh*ongcft  reafbn 
to  think  he  was  not  the  anthor ;  for  if  he  had  been  fb,  it 
is  not  likely  he  would  have  been  concerned  in  a  publication, 
whflft  a  criminal  procefs  was  depending.     He  then  obferved 
as  to  the  warrant,  that  it  was  deftitute  of  thofe  things  ne^ 
ceOary  to  make  it  legal :  That  ^fr^ous  infomtation  was  aA 
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v^  tice^ry.  Hot  the  defendants  had  nothmff  to  entitle 
them  to  a  rcrdi^l;  that  the  evidence  they  had  Kt  up  wa« 
pcrfecdy  declimatoxy  and  unfair:  Poflibly  Mr.  Solieitor* 
General's  office,  might  demand  from  hun  what  he  had  laid; 
but  that  he  was  well  iatisSed,  firom  that  gentleman's  known 
Eood  character  and  great  abilhiesj  that  he  would  have  re-» 
joied  to  pkad  in  a  cauie  of  a  fimilar  nature,  which  he  was 
sot  forced  to  do  e:n  tffkk.  He  was  fatislied  the  jury  would 
Dot  view  Mr.  WUies  as  not  entitled  to  a  vcrdiift,  becauie 
loaded  with  calumny :  That  the  cafe  wis  a  wtnand  given  to 
tkcooiiitntion)  and  demaoided  damages  acoordingiy :  That 
Mr.  WUke/s  papers  had  undergone  Uie  infpeAion  of  very 
improper  perfons  to  examine  lus  private  concerns,  and  cali« 
ed  for  an  ixicreafe  of  damages  on  that  (core.  The  evidence 
brmght  of  precedents  of  thefe  kind  of  wanunts  only  {hew 
iunr  eafj  things  may  creep  into  our  c9H/HtufiMf  futver/lve  of 
ks  yajjbtiftdatim.  He  then  dofed  with  telling  the  jury  he 
made  no  doubt,  but  they  would  find  a  verdift  for  the  pkifr* 
tiff,  with  large  and  exemplary  damages. 

The  Lcrd  Chief  Jnpce  then  fummoned  up  d»e  evidence 
of  the  whole,  and  obferved  it  vras  an  afkion  of  treipaiSf 
to  whidi  the  defendant  had  pleaded  firft  not  guilty,  and 
then  a  fpeciol  joltification*  He  then  went  through  the  par^ 
ticuhn  rdatiag  to  the  juftificatioD,  the  king's  ^cech,  the 
libdNo.45. 

hformatkm  given,  that  foch  a  Mbel  was  publiihed, 

Lofd  Hd^n  grantmg  a  wnrmt;  meflengers  entering 
Mr. fiF^Or/siMMife;  Mr.  N^MJdireOedtogodudieroiily  wl^ 
a  nxfige,  and  remaining  altogether  inaAive  ia  the  afair. 

If  tic  jury  Ihould  be  of  opinion,  that  every  ftep  was 
t'^lj  tadcen  as  repirfenteJ  in  the  juftification,  and  flKNild 
cfteeai  it  fully  proved,  they  muft  find  a  verdifi  for  the  de* 
fexKbuL  Qut  if  on  the  other  hand  they  fhoold  view  Mr. 
^Was  a  party  in  the  affair,  they  muft  find  a  vesrdiA  for 
tbe  plakxtiff,  vrith  damages.  This  was  a  genend  direfiSoa 
bis  Lotdihip  gave  the  jury,  and  he  then  went  into  the  ^Km«  [  t8  1 
^iadms  of  the  evidence.  The  chief  part  of  i^juftifieaii$n^ 
be  obferved,  confifted  in  pnmag  Mr.  Wilkei  the  eaeib$r^ 
ttd  die  evidence  ^vtn,  together  with  the  letters  to  Ktarp 
i^  plainly  £hew,  that  Mr.  R^iOr/ was  ;/it^Atf|^ib^  Then  as 
tDNa45,  the  evidence  vras  of  two  forts,  firft  a  letter  to 
fix  it  upon  him,  and  the  odber  ffcnend :  As  to  die  proof  of 
^ Tcpoblicatioia  of  the  ifortb  Britons  givetkby  Currier  fup^ 
pofing  it  of  kfUf  iufficient,  of  which  there  was  a  doubt, 
it  did  not  extend  to  the  prefent  cafe,  to  juftify  a  warrant 

Urue4 
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^ed  fcTcral  weeks  previous  to  that  period.  As  to  the  let- 
ter»  the  gentlemen  mud  take  that  out  with  them,  together 
with  the  North  Briton^  No.  45,  and  allow  all  the  weight  to 
the  circumilance  they  think  it  will  admit  of. 

If  upon  the  whole  they  ihould  eftecm  Mr.  Wilkes  to  be 
the  author  and  publijber^  the  juftiiication  would  be  fully 
proved.  But  that,  to  do  this, .it  was  eflcntially  neceiTary  to 
have  the  enclofed  paper  in  the  letter  to  Balffy  as,  without 
that,  sdl  the  reft  was  but  inference^  and  not  the  proof  pofitive 
which  the  law  required*  As  to  Mr.  Woody  he  was  describ- 
ed on  one  fide  as  very  a£live  in  the  affair,  ^d  on  the  other 
fide  as  quite  inoSgifive.  Aiders  and  abetters  are  always  es- 
teemed ^/jrTfV/:  but  if  a  pcrfon  prefcnt  remains  only  a  fpcc- 
tator^  he  cannot  be  afield.  The  evidence  on  the  one  fide 
had  been  pofitive,  and  on  the  other  fide  only  negative. 
Mr.  Wood  might  have  faid  and  done  as  reprefented  on  the 
one  fide,  when  the  evidences  on  the  other  fide  were  not 
prefent :  If  upon  the  nvhole  they  fiiould  be  of  opinion,  that 
Mr,  Wood  was  aAive  in  the  affair,  they  muft  find  a  verdi^ 
for  the  plaintiff  with  damages.  His  lordfiiip  then  went 
upon  the  warrant,  which  he  declared  was  a  point  of  the 
greateft  conjequence  he  had  ever  met  with  in  his  whole  prac- 
tice. The  defendants  claimed  a  right,  under  precedents^  to 
force  perfons  houfes,  break  open  efcrutores,  feize  their  pa- 
pers, toV.  upon  a  general  warrant,  where  no  inventory  is 
made  of  the  things  thus  taken  away,  and  where  no  offenders 
names  arefpecified  in  the  nvarranty  and  therefore  a  dijcretiona-- 
ry  power  given  to  meffengers  to  fcarch  wherever  their  Mpi* 
cions  may  chance  to  nilL  If  fuch  a  power  is  truly  invefted 
in  a  fecr^ary  of  ftate,  and  he  can  delegate  this  power,  it 
certainly  m^y  afie^  the  perfon  and  property  of  every  man 
in  this  kingdom^  and  is  totally  fubvetftve  of  the  liberty  of  the 
fubje^^ 

And  as  for  the  precedents^  will  that  be  eftcemed  law  in  a 

fccretary  of  ftate  which  is  not  law  in  anj  other  magiftrate 

of  this  kingdom  i     If  they  fhould  be  found  to  be  lega/y 

they  are  certainly  of  the  moft  dangerous  confequences  -,  if 

not  legalj  muft  aggravate  damages.     Notwithftanding  what 

Mr.  Solicitor*General  has  faid,  I  have  formerly  delivered  it 

as  my  opinion  on  another  occafion,  and  I  ftiU  continue  of 

the  fame  mind,  thafe  a  jury  have  it  in  their  power  to  give 

I  damages  for  more  than  the  injury  received.     Damages  are 

I  defigned  not  only  as  a  fatisfaBion  to  the  injured  perfon,  but 

C  19  ]i  Ijkcwife  as  a  ptmifiment  to  the  guilty  %  to  deter  firom  any  fuch 
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proceeding  hr  the  future,  and  as  a  proof  of  the  dete/lathn  of 
tikcjury  to  the  a^ion  itfelf.  f 

As  to  the  proof  of  what  papers  were  taken  away,  the 
phimifi*  cooid  have  no  account  of  them  j  and  thofe  who 
w<:re  Mc  to  have  given  an  account  (which  ought  have  been, 
an  extenuation  of  their  guilt)  have  produced  none.  It  lays 
opon  the  jury  to  allow  what  wei^t  they  think  proper  to 
tiut  put  of  the  evidence.  It  is  my  opinion  the  offict  frtcedents^ 
which  had  been  produced  iince  the  revolution,  are  no  juili- 
fic^on  of  a  pra&ice  in  itfelf  illegal^  and  contrary  to  ihcfun^ 
imental  frmcij^es  of  the  cmflitution ;  though  its  having  been 
the  conflant  praciue  of  the  office,  might  favly  be  pleaded  in 
mitigaiion  of  damages.  * 

He  then  told  the  jury  they  had  a  very  material  afiair  to 
determine  upon^  and  recommended  it  tp  them  to  be  par« 
ticularly  cautious  in  bringing  in  their  verdiA.  Obferved, 
that  if  the  jury  found  Mr.  W^lkei  the  author  or  publiiher 
of  No.  45,  it  will  be  filed,  and  ftand  upon  record  in  the 
court  of  Camaum  Pleas,  and  of  courie  be  produced  as  proof, 
upon  the  criniixial  caule  depending,  in  harr  of  any  future 
more  ample  difcufEon  of  that  matter  on  both  fides  \  that  on 
the  other  fide  they  ihould  be  equally  careful  to  do  jufHce^ 
according  to  the  evidence  \  he  therefore  left  it  to  the  ircon- 
iideration. 

The  jury,  after  withdrawing  for  near  half  an  hour,  re- 
tuned,  arid  found  a  general  verdlS  upon  both  iflues  for  the 
fl^n^ff^  with  a  tbouf and  pounds  damages.  1 

After  the  verdiA  was  recorded^  the  Solicitor-General  of- 
fered to  preficr  a  biU  of  exceptions ^  which  the  Lord  Chief 
Juftice  refofed  to  accept,  faying  it  was  out  of  time. 

The  court  fat  at  nine  o'clock  in  the  morning,  and  the 
verdift  was  brought  in  at  twenty  minutes  paft  eleven  o'clock 
It  night. 

t  Vka  mpoblicx  pax,  et  aiiimi  libertai  et  liberutU,  firmiflimum  pro* 
pSnacolinn  (oa  cui^ue  domat  kgibus  munita. 
*  Ut  pceaa  ad  paacot,  metai  ad  ornnci  pertingat, 
Jadifandiiyi  eft  kgibof  nan  cxemplit. 
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Somerfet  againft  Stewart.       y^^'^.r'^./*^ 
May  14,  1772.  x/grt^^^^^i^ 

ON  return  to  m,  habeas  corpus ^  requiring  Captain  KmniuUt  x(fAijL  Ct^  / 
to  fhfiw  caufe  for  the  feizure  and  detainure  of  the 
compUnant  Somerfet^  a  negro^^The  cafe  sqppeared  to  he 


That  the  n^ro  had  been  a  flave  to  Mr.  Stfwart^  in  Fir^ 
P^  had  been  purchafed  firom  the  African  coaft»  in  the 
coQifeof  the  iiave-tracle,  as  tolerated  in  the  phntattons; 
that  he  had  been  brought  over  to  England  by  his  maftery 
«iu>  intendii^  to  return,  by  force  fent  him  on  board  of  Cap- 
tain KmwU/%  vefiely  lying  in  the  river;  and  was  there§  by 
the  order  of  his  xnafter,  in  the  cuftody  of  Captain  Kaoivlet^ 
<letatned  againft  his  conieht ;  until  returned  in  obedieni^e 
to  the  irrtL,  And  under  this  order,  and  the  faAs  .fiate4> 
Captain  Knowles  relied  in  his  juftification. 

Upm  die  fecoivi  argument,  (Scxjeant  Glynn  was  in  the 
firft>  and,  I  think,  Mr.  Monoid-)  the  pleading  on  behalf 
^  the  negro  was  opened  by  Mr.  Hargrove.  1  need  not 
%  that  it  will  be  found  at  large,  and  I  prefume  has  been 
^  b^  moft  of  the  profeffion,  he  having  obliged  the  pub- 
lic vith  it  himfelf :  But  I  hope  this  fummary  note,  which 
1  took  of  it  at  the  time,  will  not  be  thought  impertinent ; 
as  it  is  not  eafy  for  a  cauie  in  which  that  gentleman  has  ap« 
pcared,  not  to  be  materially  injured  by  a  total  omiffioa  of 
hisftareinit. 

Mr.  Hapgrave» 

The  importance  of  the  qucftion  will  I  hope  juftify  to  your 

^(hq»  the  folicitude  with  which  I  rife  to  defend  it  \  and 

^wcTcr  unequal  I  feel  myfelf,   will  command  attention. 

1  truft,  indeed,  this  is  a  caufe  fuffident  to  fupport  my  own 

X)  unwQrthinefi 
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[  2  ]  unworthinefs  by  it'siingle  intrinfic  merit.  I  fliall.cndca- 
^ur  to  ftatc  the  grotindj  from  -which  \  Mr.  Stewards  fup- 
pofcd  right  arifes ;  and  then  offer,  as  ap()ears  to  mc,  luf- 
£cient  confutation  to  his  claim  over  the  negro,  as  property, 
after  having  him  brought  over  to  England  \  (ah  abfbhite 
and  unlimited  property,  or  a»  right  accruing  fkotn  contract ,) 
Mr.  Stewart  infifts  on  the  former.  The  queflion  on  that  is  not 
whether  flavcry  is  lawful  in  the  colonies,  (where  a  concurrence 
of  unhappy  circutnAimces^Mi^^cm^^d  it  lobe  eftablifhed  as  ne^ 
ccflary  ;)  but  whether  m  England  ?     Not  whether  it  ever 

•  has  exifVed  in  England^  but  whether  it  be  not  now  aboUihed  ? 

•  ^^  Various  definitioDs  have  been  given  of  flavery :     One  of 

th^  moft  confiderable  is  the  following ;  a  fervice  for  life,  for 
bare  neceflaries.  Harfh  and  t;errihle  tohimian  nature  as  even 
fuch  a  condition  is,   flavery  is  very   infufHciently  defined 
\  ^,    .  bythefe  circumftanccs— it  includes  not  the  power  of  the 

mafter  over  the  flavc's  perfon,  property,  and  iimbs^  life  only 
excepted^  it  includes  not'- the  right  over  all  acquirements  of 
the  flave's  labour  ;  nor  includes  the  alienation  of  the  un- 
h:ippy  objeA  from  hb  origitoal  ma(!er,  to  whatever  abfolute 
lord,  intercft,  caprice  or  malice,  may  chufe  to  transfer  himj 
it  inclndes  not  the  defcendible  projierty  from  father  to  fon, 
.  and  in  like  manner  continually  of  the  flave  and  all  his  def- 
cendants.  Let  us  redcft  on  the  confequences  of  fervitude 
in  a  light  ftill  more  important.  The  corruption  of  manners 
*  in  the  mailer,  from  the.  lOitire  fubje£tion  of  the  flaves  he 
upofiefies  to  his  fole  will;  from  whence  fpring  forth  luxury, 
.  ^ride,  jcnielty>:  with  the  infimte  enoriltiities  appertaining  to 
their  train  •,  the  danger  to  the  mafter,  from  the  revenge  of 
his  much  injured  and  unredreiTed  dependant ;  dcbaferaent 
of  the  mind  of  the  fljive,  for  want  of  means  and^  motives 
of  improvement ;  and  peril  to  the  conftitution  under  which 
the  flave  cannot  but-fuffer,  atad  which  he  will  naturally  en- 
deavour to  fubvert,  as  the  only  means  of  retrieving  comfort 
and  fecurity  to  himfelf.-^The  humanity  of  modern  times 
has  much  mitigated  this  extreme  rigour  of  flavery  ;  fliall 
an  attempt  to  introduce  perpetual  fervitude  here  to  this 
ifland  hope,  for  countenance  I  Will  not  all  the  other  mis- 
chiefs of  mere  utter  fervitude  revive,  if  once  the  idea  of 
abfolute  property,  under  the  immediate  fandtion  of  the  laws 
of  this  country,  extend  itfelf  to  thofc  who  have  been  brought 
over  to  a  foil  whoft  air  is  deemed  too  pure  for  flaves  to 
breathe  in  it;  but  the  laws,  the  genius  and  fpirit  of  the 
conftitution,  forbid  the  approach  of  flavery  ;  wiU  not  fuffer, 
it's  cxiftence  h^e.  This  point,  I  conceive^  needs  no  farther 
..    ,::      ...  ;  enlargement: 
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oilxrgement :    I  mean,  the  proof  of  our  nuld  and  juft  c<flw 
fdtution  IS  ill  adapted  to  the  reception  of  arbitrary  maxims 
and  praAices.     But  it  has  been  (aid  by  great  authoritiei, 
though  ilavery  in  Jts  full  extent  be  incompatible  with  the 
Ditunl  rights  of  mankind,  and  the  principles  of  good  go* 
venunenty  yet  a  moderate  fervitude  may  be  tolerated ;  nay, 
ibinedmes  mufl  be  maintained^      Captivity  ia  war  is  the 
principal  ground  of  da  very :     G)ntraft  another.     Grciius  de 
J*  B,  {sT  p.  and  Pufendorf^  ^.  6.  r.  3.  $  5.  approves  of  mak-  f     }     1 
irig  flaves  of  captives  in  war.     The  author  of  the  Spirit  of 
Laws  denies,  except  for   felf-prefervation,    and  then  only 
a  temporary  flavery.     Dr.  Ruthfrf>rth,  in  his  Principles  of 
Natnnl  Law,  and  Loche^  abfolutely  againft  it.     As  to  con* 
tr:£t;  vantjof  fufficient  coniideration  juftly  gives  full  ex- 
cepticHi  to  the  conudering  of  it  as  contract.    If  it  cannot 
be  fopported  againft  parents,  certainly  not  againft  children* 
Slavery  impofed  for  the  performance  of  public  works  for 
civil  crimes,  is  much  more  defenHble,  and  refts  on  quite 
(liferent  foundations.      Domeftic  ilavery,  the  objeA  of  the 
prdcnt  coniideration,  is  now  fubmitted  to  obfervation  in  the 
Qtfaing  account,   its  firft  commencement,   progrefs,   and 
gradual  decreafe :     It  took  origin  very  early  among  the  bar- 
bmrns  nations,  continued  in  the  ftate  of  the  Jewsy  Greeks^ 
hmansf  and  Germans  \  was  propagated  by  the  laft  over  the 
Qomeroos  and  exteniive  countries  they  fubdued.     Incom- 
padble  with  the  mild  and  humane  precepts  of  chriftianity, 
it  began  to  be  abolifhed  in  &pain^  as  the  inhabitants  grew 
enlightened  and  civilized,  in  the  8th  century ;   its  decay 
extended  over  Europe  in  the  4th ;  was  pretty  well  pcrfeftcd 
in  the  beginning  of  the  i6th  century.      Soon  after  that 
period,  the  difcovery  of  America  revived  thofe  tyrannic  doc- 
trines of  fervitude,    with  their    wretched   confequences. 
There  is  now  at  laft  an  attempt,  and  the  firft  yet  known, 
to  introdace  it  into  England  \  long  and  uninterrupted  ufage 
from  the  origin  of  the  common  law,  ftands  to  oppofe  its 
^ival.  '  All  kinds  of  domeftic  flavery  were  prohibited, 
ciccpt  villcnage.     The  villain  was  bound  indeed  to  pcrpe- 
^ai  fcrvice;  liable  to  the  arbitrary  difpofal  of  his  lord. 
There  were  two  forts ;    villain  regardant,    and  in  grofs : 
The  former  as  belonging  to  a  manor,  to  the  lord  of  v.'hich 
^  anccftors  had  done  villain  fervice ;  in  grofs,  when  a  viU 
^  was  granted  over  by  the  lord.     Villains  were  originally 
t^tivesat  the  conqueft,   or  troubles   before.      Viilenape 
^U  commence  no  where  but  in  England^  it  was  neceiTary 
to  ha^e  prcfcription  for  it.     A  new  fpecies  has  never  arifen 
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till  how ;  for  had  it,  remedies  and  powers  there  would  hare 
been  at  law :  Therefore  the  moft  violent  prefumption 
againft  is  the  fileilce  of  the  laws,  were  there  nothing  more- 
jTis  very  doubtful  whether  the  laws  of  Eftgiand  will  permit 
a  man  to  bind  himfelf  by  contraft  to  ferve  for  life :  Cer- 
tainlv  will  not  fuffer  him  to  inveft  another  man  with  def^ 
potifm,  nor  prevent  his  own  right  to  difpofe  of  property. 
If  tiifallowed  by  confent  of  parties,  much  more  when  by- 
force  ;  if  made  void  when  commenced  here,  much  more 
when  imported.  If  thefe  are  true  arguments,  they  reach 
the  King  himfelf  as  well  as  the  fubjecl:.  Dr.  Rutherforth 
fays,  if  the  civil  law  of  any  nation  does  not  allow  of  flavery, 
priftners  of  war  cannot  be  made  flaves.  If  the  policy  of 
our  laws  admits  not  of  flavery,  neither  facl  nor  rcafon  are 
for  it.  A  man,  it  is  faid,  told  the  judges  of  the  Star- 
Chamber,  in  the  cafe  of  a  RuJJian  flave  whom  they  had  or- 
dered to  be  fcourged  and  impriloned,  that  the  air  of  England 
was  too  pure  for  flavery.  The  parliament  afterwards  pun- 
ifhed  the  judges  of  the  Star-Chamber  for  fuch  ufage  of  the 
r  A  ]  RuJJlan^  on  his  refufing  to  anfwer  interrogatories.  There 
arc  very  few  infVances,  few  indeed,  of  deciiians  as  to  flaves,  in 
this  country.  Two  in  Charles  the  2d.  where  it  was  adjudged 
trover  would  lie.  Chamherlayhe  and  Perritiy  fVilL  3//.  trover 
brought  for  taking  a  negro  flave,  adjudged  it  would  not  lie. — 
4th  Ann.  aAion  of  trover  \  judgment  by  default :  On  arreft  of 
judgment,  refolved  that  trover  would  not  lie.  Such  the  deter- 
minations in  all  but  two  cafes ;  and  thofe  the  eariieft,  and 
difallowed  by  the  fubfequent  decifions.  Lord  Holt — As  foon 
as  a  flave  enters  England  he  becomes  free.  Stanley  and 
Harveyy  on  a  bequeft  to  a  flave ;  by  a  perfon  whom  he  had 
ferved  fome  years  by  his  former  mafter's  permiflion,  the  niaf^ 
ter  claims  the  bequeft  ;  Lord  Northington  decides  for  the 
flave,  and  gives  him  cofts.  29th  of  G^or^^  the  2d.  c.  31*- im- 
plies permiffion  in  America^  unhappily  thought  ncccflary  ; 
but  the  fame  reafon  fubfifts  not  here  in  Engla/id,  The  lo- 
cal law  to  be  admitted  when  no  very  great  inconvenience 
would  follow ;  but  otherwife  not.  The  right  of  the  maf^ 
ter  depends  on  the  condition  of  flavery.  (fitch  as  ir  is)  in 
America.  If  thie  flave  be  brought  hither,  it  has  nothing 
left  to  depend  on  but  a  fuppofed  contraft  of  th^  flave  to 
return;  which  yet  the  law  of  England  cznnot  permit.  Thus 
l>as  been  traced  the  only  mode  of  flavery  ever  been  eftabw 
liihed  here,  villenage,  long  expired ;  I  hope  it  has  fhewn, 
the  introducing  new  kinds  of  flavery  has  been  cautioufly, 
and^-  we  thift|  effeftually  guarded  againfl  by  the  fame  laws-. 
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Toorlordlhips  will  indulge  xne  in  reciting  the  pra£)ace  tf 
laidgD  nations.      T*is  dilcountenanced  in  France  i  Bartbo^ 
Ims  ie  Republicd  denies  its  penniiBon  hj  the  law  of  Frmict* 
llixms  gives  a  remarkabk  inftance  of  the  Have  of  an  anw 
bai&dor  of  Spain  brought  into  France :  He  claims  libertj^ 
his  daim  allowed.   .  Frana  even  mitigates  the  ancient  fl^ 
Toy,  bx  firoui  creating  new.     France  does  not  fqfier  even 
krKing  to  introduce  a  new  fpecies  of  ilavery.    The  other 
parliaments  did  indeed  ;  but  the  parliament  of  Paris^  con& 
(lezing  the^  edi£fc  to  import  ilavery  as  an  exertion  of  the 
foverei^  to  the  breach  of  the  conititution,  would  not  ro- 
^cr  diat  edi£b.      £diA  1685,  permits  flaverjr  in  the  coIo*  > 
mes.    £di£t  in    1716,    recites  the  neceifity  to  permit  in 
France^    but  under   various  reftraints,    accurately  enume- 
rated in  the  Inlkitute  of  French  Laws.     1759  Admiral^ 
court  of  France  \   Caufes   CeUbrees^  title   Negro.     A  French 
gentleman  purchafed  3  ilave^  and  fent  him  to  &t.  Mab^n 
entnifted  with  a  friend :    He  came  afterwards,  and  took 
him  to  Paris.      After  ten  years  the  fervant  chufes  to  leave 
France.     The  xnafter  not  like  Mr.  Stewart  hurries  him  back 
by  main  force^  but  obtains  a  procefs  to  sq>prehend  him^ 
from  a  court  of  jufldce.     While. in  prifon,  the  fervant  ii^ 
States  a  procefs  againft  his  mafter,  and  is  declared  free^ 
After  the  penniffion  of  flaves  in  the  colonies,  the  ediA  of 
1 7 16  was  necefiary,  to  transfer  that  flaverv  to  Paris '^  not 
ivlthout  many  reftraints,    as  before  remarked;   otherwife 
the  ancient  principles  would  have  prevs^iled.    The  author 
De  Jure  NtyuiJJimo,  though  the  natural  tendency  of  his  book^ 
as  appears  by  the  title,  leads  the  other'  way,  concurs  with 
divcfe  great  authorises,  in  reprobating  the  itatroduAion  of  [    5    ]] 
a  new  fpecies  of  fervitude.     In  Enrlan^y  where  freedom  is 
the  grand  objefi  of  the  l^ws^  and  difpenfed  to  the  meaneft 
individual,  fhall  the  laws  of  an  infant  colony,  Virginia^  or 
f^  a  barbaroys  nation,  Africa^  prevail  ?    From  the  fubini& 
fion  of  the  negro  to  the  laws  of  England^  he  is  liable  to  al} 
their  penalties,  and  confequently  has  a  right  to  their  pro- 
teffion.     Ther6  is  one  cafe  I  muft  ftill  mention ;  fome  pi? 
minak  having  efcajped  execution  in  Spain^  were  fet  free  in 
France,     (Xord  .^li^;f{/&/e/-^Rightly :    for  the  laws  of  one 
country  have  not  whereby  to  condemn  offences  fuppofedt^ 
be  committed  againft  thoie  of  another.] 

An  o\i}c£)ioTi  has  arifen,  that  the  Wejl  India  company^ 
with  their  trade  in  -  flaves,  having  been  eftabliflied  by  the 
hm  of  £/fg/affJf   its  confequences  m^ft  hc  recognized  by 
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that  law^  but  the  cftablifhmcnt  is  local,  and  thefe  confe- 
quences  localj  and  not  the  law  of  England,  but  the  law  of  the 
Plantations. 

The  law  of  Scotland  ztmvL]s  the  contraft  to  fervc  for  life  ; 
except  in  the  ciife  of  colliers,  and  one  bther  inftance  of  a 
fimilar  nature,     A  cafe  is  to  be  found  in  the  Hiftory  of  the 
Deciiions,  where  a  term  of  years  was  difcharged,  as  exceed- 
ing the  uiual  limits  of  human  life.     At  leaft,  if  contrary  to 
all  thefe  decifions,  the  court  fhould  incline  to  think  Mr. 
Stewart  has  a  title,  it  muft  be  by  prefumption  of  contra£l:> 
there  being  no  deed  in  evidence  :  on  this  fuppofition,  Mr. 
Stewart  was  obliged,  undoubtedly,  to  apply  to  a  cdurt   of 
juftice.     Was  it  not  fufficient,  that  without   form,  with- 
out written  teftimony,  without  even  probability  of  a  parol 
contraft,  he  fhould  venture  to  pretend  to  a  right  over  the 
perfon  and  property  of  the  negro,  emancipated,  as  we  con- 
tend, by  his  arrival  hither,  at  a  vafl  diftance  from  his  na- 
tive country,  while  he  vainly  indulged  the  natural  expecta- 
tion of  enjoying  liberty,  where  there  was  no  man  ^C'ho  did 
not  enjoy  it  i     Was  not  tliis  fufficient,   but  he  muft  flill 
proceed,  feize  the  unoflfending  viftim,  with  no  other  legal 
'       pretence  for  fuch  a  mode  of  arreft>  but  the  taking  aii  ill 
advantage  of  fome  inacciurate  expreffions  in  the  Habeas 
Corpus  Aft ;    and  thus  pervert  an  eftablifliment  deiigned 
for  the  perfefting  of  freedom  ?     I  truft,  an  exception  from  a 
iingle  claufe,    inadvertently  worded,  (as  I  muft  take  the 
liberty  to  remark  again)  of  that  one  ftatute,  will  not   be 
allowed  to  over-rule  the  law  of  England.     I  cannot  leave 
the  court,  without  fome  excufe  for  the  confufion  in  which 
I  rofe,  and  in  which  I  now  appear  :     For  the  anxiety  and 
apprehfenfion  I  have  exprefled,  and  deeply  felt.     It  did  not 
arife  from  want  of  conftderation,    for  1  have   confidcred 
thi3  caufe  for  months,  I  may.  fay  years ;   much  left  did  it 
fpring  from  a  doubt,  how  the  caufe  might  recommend  itfclf 
to  the  candour  and  wifdom  of  the  court.     But  I  felt  my- 
.felf  over-powered  by  the  weight  of  the  queftion.  I  now  in  full 
[    (S     ]  conviftion  how  .oppofite  to   natural  juftice  Mr.*  Sten»nrt's 
claim  is,   in  firm  pferfuafion  of  its  inconfiftency  with  the 
laws  of  England,  fubmit  it  chearfully  to  the  judgment  of  this 
honourable  court :      And  hope  as  much  honour  to  your 
lordfhips  from  the  exeiufion  of  this  new  flavcry,   as  our 
anceftors  obtained  by  the  abolition  of  the  old. 

Mr.  Alleyne — ^Though  it  may  feem  prefumption  in  me  to 
offer  any  remarks,  after  the  elaborate  difcourfe  but  now 
delivered,  yet  I  hope  the  mdulgence  of  the  court  j  and  fhall 
confine  my  obfervations  to  ibme  few  points^  not  included 

by 
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by  Mr.  Hargraw.  Tis  well  known  to  your  lordfliips,  that 
xnucK  has  been  aflerted  by  the  ancient  philosophers  aiul 
civilians^  in  defence  of  the  principles  of  flavery  :  Arifiotie 
has  particularly  enlarged  on  that  fubjeA,  An  obfervation, 
ixill  it  is,  of  one  of  the  moft  able,  moft  ingenious,  moft  con- 
vincing writers  of  modern  times,  whom  I  need  not  hefitate, 
on  this  occailon,  to  prefer  to  AriftotUy  the  great  Montefquieu^ 
that  Ariflotlt^  on  this  fubjed,  reafbned  very  unlike  the  phi- 
lofopher.  He  draws  his  precedents  from  barbarous  ages 
and  nations,  and  then  deduces  maxiil^  from  them,  for  the- 
contemplation  and  pra^ice  of  civilized  times  and  countries*' 
If  a  man  who  in  battle  has  had  his  enemy's  throat  at  his 
fword's  point,  fpares  him,  and  (ays  therefore  he  has  power* 
pvcr  his  life  and  liberty,  is  this  true  ?  By  whatever  duty 
he  was  bound  to  fpare  him  in  battle,  (which  he  always  is, 
when  he  can  with  fefety)  by  the  fame  he  obliges  himfelf  to» 
fpare  the  life  of  the  captive,  and .  rcftore  his  liberty  as  foon. 
as  poffible,  conilllent  with  thofe  ccHifiderations  from  whence, 
he  was  authorifed  to  fpare  him  at  firll>'the  faxne  indifpen- 
fible  duty  operates  throughout.  As  a  contrail :  In  all  con- 
trafts  there  muft  be  power  op  one  fide  to  give,  on  the  other- 
to  receive ;  and  a  competent  confideration.  Now»  what, 
power  can  there  be  in  any  man  to  diipofe  of  all  the  rights 
vdted  by  nature  and  fociety  in  him  and  his  defcendants  ? 
He  cannot  confent  to  part  with  them,  without  ceafing  to 
be  a  man  \  for  they  immediately  flow  from,  and  are  eflen-. 
tial  to,  his  condition  as  foch :  They  cannot  be  taken  from: 
him,  fpr  they  are  not  his,  as  a  citizen  or  a  member  of  ib-*. 
ciety  merely ;  and  arc  not  to  be  refign^d  to  a  power  inferior 
to  that  which  gave  them.  With  refpeft  to  confideradonj: 
what  ihall  be  adequate?  As  a  fpeculative  point,  flavery, 
may  a  little  di^r  in  its  appearance,  and  the  relation  Qf  maf^- 
ter  and  flave,  with  the  obligations  on  the  part  of  the  ^ave» 
may  be  conceived;  and  merely  in  this  view,  might  be.- 
thought  to  take  effeA  in  all  places  alike;  as  natur^  rela-^» 
tions  always  do.  But  flavery  is  not  a  natujral,  'tis  a  muni«.. 
cipal  rebtion ;  an  inftitution  therefore  confined  to  xertain 
phces,  and  necefl[arily  diopt  by  paflage  into  a  country- 
vhere  fuch  municipal  regulations  do  not  fubiift.  Theriie^- 
gro  making  choice  of  his  habitation,  here,  has  fiibjeAed 
himfelf  to  the  penalties,  and  is  therefore  entitled,  to.  th^r 
protedcion  of  our  laws.  One  remarkable  -  f:afe  feeixu  to  rc-- 
quire  being  mentioned;  Some  5/w»^  criminals  having. 
€icapcd  from  execution,  were  fet  free  in  trance.  [Lord* 
MaruJUld^Hoi^  tlie  diilin^9!»  ^  th/s  9*^  *    In  this  caC?^ 
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Z  1  1  f  ranee  was  not  bound  to  judge  by  the  municipal  laws  of 
Spain ;  nor  was  to  take  cognizance  of  the  offences  fuppofed 
^ainft  that  law.]  There  has  been  ftarted  an  objedHon, 
that  a  company  having  been  eftabliflied  by  our  government 
for  the  trade  of  flaves,  it  were  unjuft  to  deprive  thrm 
here. — ^No :  The  government  incorporated  them  with  fiich 
powers  as  {individuals  had  ufed  by  cuftom>  the  only  title 
on  which  that  trade  fiibfifted  ;  I  conceive,  that  had  never 
extended^  nor  could  extend,  to  flaves  brought  hith*r ;  it 
nfras  not  enlarged  at  all  by  the  incorporation  of  that  com- 
pany, as  to  the  nature  or  limits  of  its  authority.  Tis  faid, 
let  flaves  know  they  are  all  free  as  foon  as  they  arrive  here, 
they  will  flock  over  in  vaft  numbers,  over-run  this  country, 
and  defolate  the  plantations.  There  are  too  ftrong  penal- 
tics  by  which  they  will  be  kept  in ;  nor  are  tkeperfons  who 
convey  them  over  much  induced  to  attempt  it ;  the  def]^i- 
c^ble  condition  in  ^hich  negroes  have  the  misfortune  to  be 
ccmfidered,  eflfcAiaUy  prevents  their  importation  in  any 
cx>nfiderable  degree.  Ought  we  not,  on  our  part,  to  guard 
and  preferve  that  liberty  by  which  we  are  diftinguifhed  by 
all  the  earth  !  to  be  jealous  of  whatever  -meafure  has  a  ten* 
dency  to  dhninifli  the  veneration  due  to  the  firft  of  bleffihgs  ? 
The  horrid  cruelties^  fcarce  credible  in  recital,  perpetrated 
in  America^  might,  by  the  allowance  of  flaves  amongft  us, 
be  introduced  here.  Could  your  lordfhlp,  could  any  liberal 
and  ingenuous  temper  indure,  in  the  fields  bordering  on 
this  city,  to  fee  a  wnetch  bound  for  fome  trivial  offence  to 
a  tree,  torn  and  agonizing  beneath  the  fcourge  ?  Such  ob- 
jCfts  might  by  f&mt  become  familiar,  become  unheeded  by 
this  nation  5  exercifed,  as  they  arc  now,  to  far  different 
ftntiments,  may  thofe  fentiments  never  be  extinft  \  the 
feelings  of  humanity !  the  generous  fallies  of  free  minds  ! 
May  fiich  principles  never  be  corrupted  by  the  mixture  of 
flaviih  cuftoms !  Nor  can  I  believe,  we  fhall  fiiffer  any  in- 
dividual li^ng  hei«  to  want  that  Bberty,  whofe  effefts  are 
glory  and  happinefs  to  the  pubHc  and  every  individual. 

Mr.  W^tiiace'^TYit  queftion  has  been  ftated,  whether  the 
AAA  tan  be  fupported  here  j  or,  if  it  can,  whether  a  courfe 
ot  ^proceedings  at  law  be  not  neceflary  to  give  effeft  to  the 
right  ?  Tis  found  in  three  quarters  of  the  globe,  and  in 
jJilw:  ctf  the  fourth.  In  AJia  the  whole  people ;  in  Africa 
and  America  far  the  greater  part ;  in  Europe  great  numbers 
df  the  Saffians  and  Pohnders*  As  to  captivity  in  v^,  the 
<^tariftian  princes  have  been  ufed  to  give  Itfe  to  the  prifoners ; ' 
sudit  took  rife  iMbdblyin  the  C^aJes^  when  they^ve 

them 
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rlicm  life,  and  {bmetimes  franchifed  them,  to  enlift  under 
the  ibuidard  of  the  croTs,  againft  the  Mahometans^     The 
right  <rf  a  conqueror  was  abfolute  in  Europe^  and  is  in  Af* 
nca.    The  natives  are  brought  firom  "Africa  to  the  JVefi 
hdies\  purchafe  is  nude  there,  not  becauie  of  poHtive  bcwr^ 
bui  there  being  no  law  againli  it.    Jt  cannot  be  in  €0n-> 
fidendon  by  this  or  any  other  court,  to  fee,  whether  the 
H'ejl  In£a  regulations  are  the  beft  poffible ;  fuch  as  they  are,  X    '    3      ' 
while  they  continue  in  force  as  laws,  they  muft  be  adhered' 
to.    As  to  England^  not  permitting  flavery,  there  is  no  law 
2gainft  it  \   nor  do  I  find  any  attempt  h!is  been  made  to 
prove  die  exidence  of  one.    Vilienage  itfelf  has  all  but 
the  name.    Thqugh  the  diflotution  of  monafteries,  amongft 
otber  material  alterations,  did  occafion  the  decay  of  that 
tamre,  ilaves  could  breathe  in  England :    For  villains  were 
in  this  country,  and  were  mere  ilaves,  in  Elizabeth.     Shcp^ 
fard*s  Abridgment,  afterwords,   fays  they  were  worn  out 
in  his  time.     [Lord  Mansfield  mentions  an  aiTcrtion,  but 
does  not  recollect  the  author,  that  two  only  were  in  Eng-' 
lend  in  the  time  of  Charles  the  2d.  at  the  <ime  of  the  abo- 
lition of  tenures.]     In  the  cafes  cited,  the  two  firft  dircftly 
a&m  an  action  of  trover^  an  action  appropriated  to  mere 
common  chattels.     Lord  Holfs  opinion,    is  a  mere  diEhsm^ 
a  deciijon  unfuj^ported  by  precedent.      And   if  it  be  ob« 
jcS^   that  a    prt>per  action  could  not  be   brought,    'tis 
a  known    and    allowed   praftice  in    mercantile    tranfac-* . 
tions,  if  the  caufe  arifes  aboad,  to  lay  it  within  tlie  king-'  * 
dom:    T&^erefore  the  contrafl  in  Firginta  might  be  laid 
to  be  in  London^  and  would  not  be  traversable.    With  re* 
fpcft  to  the  other  cafes,  the  particular  mode  of  aAion  was 
done  ofaje^ed  to }  had  it  beai  an  a Aion  per  quod  firvitium 
dBufty  for  the  lofs  of  fervice,  the  court  would  have  allowed 
it    The  court  caUed  the  perfon,  for  the  rctovery  of  whom 
it  was  broaght,    a  flaviih  fervant,  in  Chamhrlayne^s  cafe. 
Lord  Hd^dwickey   and  the  afterwards  Lord  Chief  Juftice 
Tolintt  then  Attorney  and  liolicitar-Gcneral,  pronounced  a 
flavf  not  free  by  coming  into  England.    Tis  neceffary  the 
raafters  fltould  bring  them  over  j  for  they  caimot  truft  the 
whiles,  either  with  the  ftor«J  or  the  navigating  the  veffcl.*  ' 

Therefore,   the  benefit  taken  on  the  Habeas  Corpus  Aft  ' 

ought  to  be  allowed.  i 

Lord  Mansfield  obferves.  The  cafe  alluded  to  was  upon  I 

a  petition  in  Lincolsfi  Inn  Hally   after  dinner }    probably,  i 

therefore,  mi^t  not,  as  he  believes  the  contrary  is  not  i 

uiiKd  9t  titat  hfifUTj  ht  taken  with  much  accuracy.    Th^  I 

principal  I 
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principal  matter  was  then,  on  the  eurneft  folicitation  of  many 
merchants,  to  know,  whether  a  flave  was  freed  by  being 
made  a  Chriftian?  And  it  was  refolved,  not.  ^Fis  re- 
markable, tho*  the  Englljh  took  infinite  paips  beforc.to  pre- 
vent their  (laves  being  mgde  Chriftians,  that  they  might 
not  be  freed,  the  Fretich  fuggefted  tbcy  muft  bring  their's 
into  France^  (when  the  cdift  of  1706  was  petitioned  for,) 
to  make  tl>em  Chriftians.  He  faid,  the  diftin^ion  was 
4]fficuit  as  to  flavery,  which  could  not  be  refumed  after 
emancipation,  and  yet  ithe  condition  of  flavery,  in  its  full 
extent,  could  not  be  tolerated  here.  Much  confideration 
vas  neceiTary,  to  define  how  far  the  point  fhould  be  car- 
ried. The  court  muft  coniider  the  great  detriment  ta  pro- 
prietors, there  being  fo  great  a  number  in  the  ports  of  this 
kingdom,  that  many  thoufands  of  pounds  would  be  loil  to  the 
owners,  by  fetting  them  free.  (A  gentleman  pbferved,  no 
g^cat  danger }  for  in  a  whole  fleet,  ufually,  there  would 
not  be  fix  flaves.)  As  to  pr^ncfy  the  cafe  ftated  decides  no 
C  9  il  farther  than  that  kingdom  ;  and  there  freedom  was  claimed,. 
t>ecaufe  the  Have  had  not  been  regiftered  in  the  port  where 
he  entered,  conformably  to  the  edift  of  1 706.  Might  not 
a  flave  as  well  be  freed  by  going  out  of  Virginia  to  'the  adja-, 
cent  country,  where  there  are  no  (laves,  if  change  to  a 
place  of  contrary  cuftom  was  fufficient  ?  A  ftatutc  by  the 
kgiflature,  to  fubjeA  the  W^fi  /«^^^  property  to  payment 
of  debts,  I  hope,  will  be  thought  fome  proof;  another  aA 
devefts  the  Afrkcn  Company  of  their  flayesi,  and  vef^s  them 
in  the  Wtjl  India  Company :  I  fay,  1  hope,  thefe  are  proofs 
the  law  has  interfered  for  the  niaintep^cc  of  the  trade  .in 
flaves,  and  the  transferring  erf  flavery.  As  for  want  of  ap- 
plication properly  to  a  coart  of  juftice ;  a  common  fer- 
vant  may  be  correfted  here  by  his  matter's  private  autho- 
rity. Habeas  corpus  acknowledges  a  right  to  feize  periods  by 
force  employed  to  ferve  abroad.  A  right  of  compulfion 
there  muft  be,  or  the  mafter  will  be  under  the  ridiculous 
necefGty  of  negleAing  his  proper  buflnefs,  by  ftaying  here 
to  have  their  fervice,  or  muft  be  quite  depri\'ed  of  thofe 
flaves  he  has  been  obliged  to  bring  over.  The  cafe,  as  to 
fervice  for  life  was  hot  ajlowed,  merely  fpr  want  of  a  deed 
to  pafs  it. 

The  court  approved  Mr.  Aileyn/%  opinion  of.  the  diftinc-. 
tion,  how  f^fU*  municipal  laws  were  to  be  regarded :  In(iauced 
the  right  of  marriage;  which,  properly  folemn^zed,  wa& 
in  all  places  the  fame,  but  the  regulations  of  power  pycr 
children  from  it,   an4  bther  circumftanceSj^  very  various ; 

and 
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2nd  advifed,  if  the  merchants  thought  it  fo  Aeccflsoy,  to 
ipplvtoparUarDent,  who  could  make  laws. 

Adjourned  till  that  day  fe'night.  , 

Mr.  Dunning — Tis  incumbent  on  me  to  jufti£y  Captain 
Emwle/s  detainer  of  the  negro }  this  will  be  cflfeftcd,  bf 
proving  a  right  in  Mr,  Stewart ;  even  a  fuppofed  one :  For 
rii]  the  matter  was  determined ^  if  were  (bmewhat  nnaccount- 
3ble  that  a^negro  ihonld  depart  his  fervice^  and  put  the  means 
out  of  his  power  of  trying  that  right  to  effe£t,  by  a  flight 
out  of  the  kingdom*  I  will  explain  what  appears  to  me  the 
foundation  of  Mr.  Stewar/s  claim.  Before  the  writ  of 
^««/  cvrpus  ilTixd  in  the  prefent  cafe,  there  was,  and  there 
ftm  is,  a  great  number  of  flaves  in  Africa^  {from  whence 
the  Anurican  plantations  are  fupplied)  who  are  f^eable,  and 
'm&ftfokL  Under  alUhefe  defcnptions  is  Jetmes  Somerfet^ 
Mr.  Stituart  brought  him  over  jto  England  i  purpofing  to 
ittom  to  Jama'ua^  the  negro  chofe  to  depart  the  fervice, 
vA  was  itopt  and  detained  by  Captain  Knowks^  'till  his 
mafter  (hould  fet  fail  and  take  him  away  to  be  ibid  in  %- 
i^tfd.  The  gentlemen  on  the  other  fide,  to  whom  I  un- 
pQte  no  blame,  but  on  the  other  hand  much  commends 
tion,  have  advanced  many  ingenious  propoiitions ;  part  of 
which  are  undeniably  true,  and  part  (as  b  ufual  in  compo- 
iiticms  of  ingenuity)  very  difputable.  'Tis  my  misfortune 
to  addrefs  an  audience,  the  greater  part  of  which,  I  fear,  I[  f  o  1 
arc  prejudiced  the  other  way.  But  wiflies,  I  am  well  con- 
vinud,  wiU  never  enter  into  your  lordfhips  mindsj  to  in- 
^uence  the  determination  of  the  point :  This  caufe  muft  be 
what  in  b&  and  law  it  is ;  it*s  fate,  I  truft,  therefore,  de- 
pends on  fixt  invariable  rules,  refulting  by  law  from  the 
Datureof  the  cafe.  For  myfelfy  I  would  not  be  undailood 
to  intimate  a-wlfh  in  favour  of  flavery,  by  any  means ;  nor 
OQ  the  other  fide,  to  be  fuppofed  maintainer  of  an  opinion 
condary  to  my  own  judgment.  I  am  bound  by  duty  to 
cuintun  thoie  arguments  which  are  moft  ufefiil  to  Captain 
^wwlej^  as  £u*  as  is  coniiftent  with  truth;  and  if  his  con- 
^t  has  been  agreeable  to  the  laws  throughout,  1  am  under 
3  £uther  indifpenfable  duty  to  fupport  it.  I  aik  no  other 
ittottioii  than  may  naturally  refult  from  the  importance  pf 
the  (pieftbn:  Lefs  than  this  I  have  no  reafon  to  expeA; 
B^c,  I  neither  demand  nor  wiih  to  have  allowed. 
Many  alarming  amrehenfions  have  been  entertained  of  the 
confequence  of  the  decilion,  either  way.  About  14,000 
&^  from  the  moft  exa^t  intelligence  I  am  able  to  pro- 
<^  arcat  jirefenthere)  and  fome  iittle  time  pafi>  166^^14, 

in 
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ib  Jamaica :  there  are,  befidcs,  a  number  of  wild  Q^rof^s 
in  the  woods.  The  computed  value  of  a  negro  in  thofe 
parts  50  L  a  head.  In  the  other  iflands  I  cjumot  ftatc  with 
die  fame  accuracy,  but  on  the  whok  they  are  about  as  njany. 
The  means  of  conveyance^  I  am  told,  are  manifold ;  every 
family  almoft  brings  over  a  great  number  y  and  will,  be  the 
decifion  on  which  fide  it  may,  Moft  negix)es  who  "have 
money  (and  th?it  defcription  1  bdieve  will  include  pearly  all) 
mal^e  intercft  with  the  common  failors  to  be  carried  hither- 
to.* There  are  i^cgroes  not  falling  under  the  proper  deno^ 
mination  of  any  yet  mentioned^  ddcendants  of  the  original 
flaves,  the  abcHngincs,  if  I  may  call  them  fo  y  th^fe  have 
gradually  acquired  a  natural  attachment  to  theis  comitry 
and  fituation  \  in  all  infurredtinns  they  fide  with  their  vazU 
"tcrs:  Otherwife,  the  vaft  difpyoportion  ofthenegro^  to 
the  whites,  (not  lefs  probably  than  that  of  100  to  one) 
would  have  been  fatal  in  it's  coQfequences.  There  are  very 
firotvg  and  particular  gnnmds  pf .  apprehenfi<m»  if  the  rela- 
tion in  which  they  £Und  to  their  mafters  is  utt«rl^  to  be 
difiblved  on  the  inftant  of  their  coming  into  .England^ 
Slavery,  fay  the  gentlemen,  is  ao  odious  thing;  the  name 
is :  And  the  reality  i  if  it  were. as  one  has. defined,  and  the* 
reft '  fuppoftd  it.  If  it  were  ncceffary  to  the  idea  and  the 
cxiftence  of  James  Somerfety  ,that  his  nfjafter,  eyc»  here, 
might  kill,  nay)  might  eat  him,  might  fell  living  or  de^d, 
might  make  him  and  his  defcendants  property  ^enable> 
;ind  thus  tranfmiiQble  to  pofterify;  this,  how  Ugh  foever 
my  ideas  may  be  of  the  duty  of  my  profeifion,  is  what  I  - 
ihould  decline  pretty  much  to  defenid  or  afiertij^  for  any  pur^ 
pofe,  ferioufly )  I  ihould  only  Qxaik  of  it  (o  teftify  my  con- 
tempt and  abhorrence.  But  this  is  what  at  prefet^  I  am 
not '  at  all  concerned  in  \  uideis  Captain  Knowles^  or  Mr. 
Sienvdrt^  have  Iplled  or  eat  him*  Freedomhas  been  aflcpted 
as  a  nattn^  right,  and  therefore  unalienable  andmireftrain-* 
abte ;  there  is  perhaps  no  branch  of  this  ri^t,  but  in  ibme 
C  II  3  at  all  times,  and  in  all  plapes  at  different  times,  has  been 
retrained :  Nor  could  fociety  othcrwiie  be  concaved  tq 
exift.  For  the  great  benefit  of  the  public  and  individuals^ 
natural  liberty,  which  coniifts  in  ddng  whs^t  one  likes,  is 
alt^ed  to  the  domg  what  one  ought.  The  gentlemen  who 
have  fpoke  withfo  much zeaL  have  iupfxkfed  differoit.ways 
by  which  ilavery  commences ;  but  have  omitted  one,  and 
rightly ;  for  it  would  have  given  a  more  favourable  idea  of 
^he  nature  of  that  power  agaihtt  which  they  c<xnhate.  We 
arc  apt  (and  great  authorities  fupport  this  way  of  fpeaking) 

to 
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to  call  thofe  mtioos  antv^rfallfy  whofe  internal  police  we 
are  igndraiit  of,  barbarians ;  (thus  the  Greeks^  particularly^ 
ftiled  in:my  nations,  whofe  cuftoms,  generally  confidercd» 
were  far  more  jufttfiable  and  commendable  tlian  their  own:) 
XJnfortnnatelyi  from  calling  them  barbariansj  we  are  apt 
to  think  them  (by  and  draw  coocludons  accordingly.  There 
arc  flafvcs  in  Africa  by  paptivity  in  war,  but  the  number 
far  from  great ;  the  country  i^  divided  into  many  fmally 
fome  great  territories,  who  do,  in  their  wars  with  one  ano- 
ther, life  this  cuftom,  T^^ere  are  of  thefe  people,  men 
who  have  a  fenfe  of  the  right  and  value  of  freedom^  but 
who  imagine  that  offences  againft  fociety  are  punifhable 
juftly  by  the  fevere  law  of  fervitude.  For  crimes  againft 
property,  a  confiderable  addition  is  made  to  the  number  of 
ilaTes.'  They  have  a  procefs  by  which,  th^  quantity  of 
the  debt  is  aicertained ;  and  if  all  the  property  of '  the 
debtor  in  goods  and  chattels  is  inlufficient,  he  who  has  thus 
diffipated  all  he  has  befides,  is  deemed  property  hJmfelf ; 
the  proper  officer  (fheriff  we  may  call  him)  feizes  the  in- 
felvent,  and  difpofes  of  him  as  a  flave*.  We  don't  contend 
tinder  which  of  thefe  the  unfortunate  mah  in  queftion  is  \ 
but  his  condition  was  that  of  fervitude  in  Africa '^  the  law 
of  die  land  of  that  country  difpofed  of  him  as  property, 
with  all  the  confeqnences  of  tranfmiffion  and  alienation ; 
the  ftatutes  of  the  Briti/b  legiilature  confirm  this  condi« 
tion  $  and  thus  he  was  a  flave  both  in  law  and  fa  A.  I  do 
not  aim  at  proving  thefe  points^  not  becaufe  they  want 
evidence,  but  becaufe  they  have  not  been  controverted,  to 
my  recolkftion,  and  are,  I  think,  incapable  of  denial. 
Mr.  Sfruforty  with  this  right,  crofled  the  Atlantic,  and  was 
not  to  have  the  fatis£iAion  of  difcovering,  till  after  his  ar- 
rival in  this  country,  that  all  relation  between  him  and  the 
negro,  as  mafter  and  fervant,  was  to  be  matter  of  contro- 
veHy,  and  of  long  legal  difquifition.  A  few  words  may  be 
proper,  concemiiig  the  Rujftan  flave,  and  the  proceedings 
of  the  Houfe  of  Commons  on  that  cafe.  HTis  not  abfurd 
in  the  idea,  as  quoted,  nor  improbable  as  matter  of  bJSt ; 
the  expreffion  has  a  kind  of  abfi^tlity.  I  think,  without 
any  pns^ndice  to  Mr*  Stewart,  or  be  merits  of  fhb  caufe, 
I  may  admit  the  utmoft  pofiible  to  be.d^fired,  as  £ur  as  the 
cafe  of  that  flave.  goes.  The  mafter  and  flave  were  bpth^ 
(or  ffaould  have  bMi  at  leafl)  on  their  coming  here,  nevf 
creatures.  Ru^n'fhycrj,  and  even  the  fubordination 
amongft  tbemfdves,  in  the  decree  they  ufe  it,  is  not  here 
to  be  tolerated    Mr.  Al/eyne  juftly  obfervcs^  the  municipsJ 

.         «cgtjl» 
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[    12    ]  regulations  of  one  country  arc  not  binding  on  another;  but 
does  the  relation  ccafe  where  the  modes  of  creating  it,  the 
degrees  m  which  it  fubfifts,  vary  ?     I  have  not  heard,  nor, 
i  fancy,  is  there  any  intention  to  affirm,  the  relation  of 
mafter  and  fervant  ceafes  here  r*     I  underftand  the  munici- 
pal relations  differ  in  different  colonies,  according  to  hu- 
manity, and  otherwife*     A  diftinftion  was  endeavoured  to 
be  cftabliOied  between  natural  and  municipal  relations  ;  but 
the  natural  relations  are  not  thoie  only  which  attend  the 
perfon  of  the  man,  political  do  fo  too  j  with  which  the 
municipal    arc  moft  clofely  conncfted :    Municipal  laws, 
ftri&ly,  are  thofc  confined  to  a  particular  place  *,  political, 
are  thofc  in  which  the  municipal  laws  of  many  ftates  may 
and  do  concur.    The  relation  of  hufband  and  wife,  I  think 
myfelf  warranted  in  queftioning,  as  a  natural  relation  :  Does 
it  fubfift  for  life  y  or  to  anfwer  the  natural  purpofes  which 
may  reafonably  be  fuppofcd  often  to  terminate  fponer  ?     Yet 
this  is  one  of  Uiofe  relations  which  follow  a  man  every  where. 
If  only  natural  relations  had  that  property,  the  effeft  would  be 
very  limited  indeed.  In  fa£t,  the  municipal  laws  are  principally 
employed  in  determining  the  manner  by  which  rdaticHis  are 
created  \  and  which  manner  varies  in  various  countries,  and 
in  the  fame  country  at  different  periods  ^  the  political  rela- 
tion itfelf  continuing  ufually  unchanged  by.  the  change  of 
place.  There  is  but  one  form  at  prefent  with  us,  by  which  the 
relation  of  huiband  and  wife  can  be  conilituted ;  there  vras 
a  time  when  otherwife :  I  need  not  fay  other  nations  have 
their  own  modes,  for  that  and  other  ends  of  fociety.     Con- 
traft  is  not  the  only  means,  on  the  other  hand,  of  produc- 
ing the  relation  of  mafter  and  fervant;  the  magiftrates  are  em« 
powered  to  oblige  perfons  under  certain  circumftances  toferve. 
Let  me  take  notice,  neither  the  air  of  England  is  too  pure 
for  a  flave  to  breathe  in,  nor  the  laws  of  England  have  rc- 
jefted  fervitude.     Villenage  in  this  country  is  faid  to  be 
worn  out ;   the  propriety  of  the  'exprcffioji  ftrikes  me  a 
little.     Are  the  laws  not  exifting  by  which  it  was  created  i 
A  matter  of  more  curiofity  than  ufe,  it  Isj^  to  enquire  when 
that  fet  of  people  ccafed.    The  Statute  of  Tenures  did  not 
however  abolilh  villenage  in  grofs ;  it  left  perfons  of  that 
condition  in  the  fame  ftate  as  before ;  if  their  defcendants 
are  all  dead,  the  gentlemen   arc   right   to  fay  the  fubjcft 
of  thofc  laws  is   gone,  but  not  the  law  ;  if  the  fubjedl  re- 
vives, the  law  will  lead  the  fubje^.     If  the  ftatute  of  CharUs 
the  2d.  ever  be  repealed,  the  law  of  villenage  revives  in  it's 
full  force.     If  my  learned  brother^  the  ferjeant,   or  the 
pthj^  gentlemen  who  argubd  on  the  fuppolcd  fubjeft'of  free- 
dom! 
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dom,  win  go  thro'  an  operation  my  reading  ailures  me  will 
foe  fufficLent  for  that  purpofe,   I  (hall  claim  them  as  pro« 
pcrty.     I  won't,  I  aflure  them,  make  a  rigorous  ufe  of  my 
power  i  I  will  neither  fell  them,  eat  them,  nor  part  with 
them.     It  would  be  a  great  furprize,  and  fome  inconveni? 
cnce,  if  a  foreigner  bringing  over  a  fervant,  as  foon  as  he 
got  hither^  mule  take  care  of  his  carriage,  his  horfe,  and 
himfelfj    in  whatever  method  he  might  have  the  luck  to 
invent.     He  muil  find  hi^  way  to  London  on  foot.    He  tells  f    13    } 
his  iervant.  Do  this  ^  the  fervant  replies,  Before  I  do  it,  I 
think  &  to  inform  you.  Sir,  the  firft  flep  on  this  happy 
land  feu  all  men  on  ^  perfeA  level  ^  you  are  juft  as  muck 
obliged  to  obey  my  commands.    Thus  neither  fuperior,  or 
inferior^    both  go  without  their  dinner.     We  fhould  find 
Angular  comfort,  on  entering  the  limits  of  a  foreign  coun-. 
try^  to  be  thus  at  once  deveiled  of  all  attendance  and  all  ac- 
commodation.    The  gentlemen  liave  collefled  more  read- 
ing than  I  have  leifure  to  colled,  or  induftry  (I  muft  own) 
.  if  I  had  leifure :  Very  laudable  pains  has  *been  taken,  and 
very  ingenious,  in  collecting  the  fentiments  of  other  coun- 
tries, which  I  fhall  not  much  regard,  as  affe£ting  the  point 
or  jurifdiCtion  of  this  court«     In  Holland,  fo  far  from  per- 
fedt  freedom,   (I  fpeak  bom  knowledge)  there  are,  who 
without  being  confcious  of  contrad,  have  for  offences  per- 
petual labour  impoied,  and  death  the  condition  annext  to 
non-perfi>nnance.     Either  all  the  different  ranks  muft  be   « 
allowed  natural,  which  is  not  readily  conceived,  or  there  are 
political  ones,  which  ceafe  not  on  chanse  of  foiL    But  in 
what  manner  is  the  negro  to  be  treated?    How  far  lawful 
to  detain  him  ?  My  footman,  according  to  my  agreement* 
is  obliged  to  attend  me  from  this  city,  or  he  is  not;  if  no 
condition,   that  he  fhall  not  be  obliged  to  attend,  from 
hence  he  is  obliged,  and  no  injury  done. 

A  fervant  of  a  iheriff,  by  the  command  of  his  matter, 
laid  hand  gently  on  another  fervant  of  his  mafter,  and 
brought  him  before  his  mafter,  who  himfelf  compelled  the 
fervant  to  his  duty ;  an  a£Hon  of  affault  and  battery,  and 
£ilfe  imprifbnment,  was  brought  *,  and  the  principal  quef^ 
ticm  was,  on  denuurer,  whether  the  mafter  could  command 
the  fervant,  tho*  he  might  have  juftified  his  taking  of  the 
fervant  by  his  own  hands  ?  The  convenience  of  the  public 
is  hr  better  provided  £br,  by  this  private  authority  of  the 
matter,  than  it  the  lawfiilnefs  of  the  command  were  liable  to 
be  litigated  every  lime  a  fervant  thought  fit  to  be  negligent 
or  troublefome. 

Is 


Eafter  Term,  12  Geo.  3.  K.  S. 

1$  there  a  doubt,  but  a  negro  might  intcrpofe  in  the  de- 
fence of  a  mafter,  or  a  mafter  in  defence  of  a  negro  ?  If 
to  all  purpofes  of  advantage,  mutuality  requires  the  rule  to 
extend  to  thofe  of  difadvantage.  Tis  faid,  as  not  formed 
by  contraft,  no  reftraint  can  be  placed  by  contraft.  Which 
ever  way  it  was  formed,  the  confcquences,  good  or  ill, 
follow  from  the  relation,  not  the  manner  of  producing  it. 
I  may  obferve,  there  is  an  eftablifhment,  by  which  ma- 
giftrates  compel  idle  or  diflblute  perfons,  of  various  ranks 
and .  denominations,  to*  fcrve.  In  the  cafe  of  apprentices 
bound  out  by  the  pariih,  neither .  the  trade  is  left  to  the 
choice  of  thofe  who  arc  to  fervc,  nor  the  confcnt  of  parties 
neceffary ;  no  contraft  therefore  is  made  in  the  former  in- 
ftance,  none  in  the  latter;  the  duty  remains  the  fame. 
The  cafe  of  contraft  for  life  quoted  from  the  Tear-Books, 
was  recognized  as  valid ;  the  folemnity  only  of  an  infti-u- 
C  '4  3  naeht  judged  requifitc.  Your  lordflxips,  (this  variety  of 
fcrvice,  with  divferfe  other  forts>  exiting  by  law  here,)  have 
the  opinicm  of  clailing  him  amongft  thofe  fervants  which 
he  moft  refembles  in  condition :  Therefore,  (it  feems  to  me) 
are  by  law  authorifed  to  enforce  a  fcr^4ce  for  life  in  the 
flavC)  that  being  a*  part  of  his  iituation  before  his  coming 
hither;  which,  as  not  incompatible,  but  agreeing  with 
our  laws,  may  juflly  fubfift  here:  I  think,  I  might  fay, 
muft  necefTarily  fubfift,  as  a  confequence  of  a  previous 
ri^t  in  Mr-  Stewart^  which  our  inftitutibns  not  diflblving, 
confirm.  I  don't  iniif^  on  all  the  confcquences  of  villen* 
age ;  enough  is  eftablifhed  for  our  caufc^  by  fupporting  the 
continuance  of  the  fervice.  Much  has  been  endeavoured, 
to  raife  a  diiHn^on,  as  to  the  lawfrilnefs  of  the  negro's 
commencing  flave,  from  the  difSculty  or  impofRbility  of 
difcovery  by  what  means,  under  what  authority,  he  became 
fuch.  This,  I  apprehend,  if  a  curious  fearch  were  made, 
not  utterly  inexplicable;  nor  the  legality  of  his  original 
fervitude  difficult  to  be  proved.  But  to  what  end  ?  Our 
legiflature,  where  it  finds  a  relation  exifting,  fupports  it  in 
all  fuitable  confcquences,  without  ufing  to  enquire  how  it 
commenced.  A  maVi  enlifts  for  no  fpecified  time  ;  the  con- 
traft  in  conftru^ion  of  law,  is  for  a  year :  The  Icgiflatm-e, 
when  once  the  man  is  enlifted,  interpofes  annually  to  con- 
tinue him  in  the  fervice,  as  long  as  the  public  has  need  of 
him.  In  times  of  public  danger  he  is  forced  into  the  fer- 
vice; the  laws  from  thei^ce  forward  find  him  a  fbldier, 
make  him  liable  to  all  the  burthen,  confer  all  the  rights  (if 
any  rights  there  are  of  that  ftate)  and  enforce  all  penalties 
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of  neglef^  of  any  duty  in  that  profeftion,  as  muc^h  and  as 
abfolutely,  as  If  by  cootrad  he  had  fo  difpofcd  of  himfelf. 
If  the  court  fee  a  ncceffity  of  entering  into  the  large  field  of 
argmuent,  as  to  right  of  the  unfortunate  man,  and  fervice 
appears  to  them  deducible  from  a  difcuffion  of  that  nature 
to  him,  1  neither  doubt  they  will,  nor  ^fh  they  fhould 
not.  As  to  the  purpofe  of  Mr.  Stewart  and  Captain 
KmwUsy  •my  argument  does  not  require  trover  fhquld  lie, 
2s  for  recovering  of  property,  nor  trefpafs :  A  form  of  ac- 
tion there  is,  the  writ  per  quod fervitium  amtftty  for  lofs  of 
fervice,  which  the  court  would  have  recognized ;  if  they 
allowed  the  means  of  fuing  a  right,  they  allowed  the  right. 
The  opinion  cited,  to  prove  the  negroes  free  on  coming 
hither,  only  declares  them  not  faleable  \  docs  not  take  away 
their  fervice.  I  would  fay,  before  1  conclude,  not  for  the 
fake  of  the  court,  of  the  audience;  the  matter  now  in 
queftion,  interefts  the  zeal  for  freedom  of  no  perfon,  if 
truly  confidered;  k  being  only,  whether  I  muft  apply  to  a 
court  of  juftice,  (in  a  cafe,  where  if  the  fervant  was  an 
Ettgli/bman  I  might  ufe  my  private  authority  to  enforce  the 
performance  of  the  fervice,  according  to  it's  nature,)  or 
may,  wixhout  force  or  outrage,  take  my  fervant  myfclf,  or 
by  another.  I  hope,  therefore,  I  Ihall  not  fufFer  in  the 
<)pinion  of  thoie  whofe  honeft  paffions  are  fired  at  the  name 
of  ilavcry.  I  hope  I  have  not  tranfgrefled  my  duty  to  hu- 
manity; nor  doubt  I  your  lordihips  diicharge  of  yours  to 
jufticc. 

Seijeant  Dituy — ^My  learned  friend  has  thought  proper  to  C  ^5  ] 
conflder  the  queftion  in  the  beginning  of  his  fpeech,  as  of 
great  importance :  *TiS  indeed  fo ;  but  not  for  thofe  reafons 
principally  affigned  by  hinv  I  apprehend,  my  lord,  the 
honour  of  Englandy  the  honour  of  the  laws  of  every  En- 
gliflmuMy  here  or  abroad,  is  now  concerned.  He  obferves^ 
the  number  of  14,000  or  15,000;  if  fo,  high  tipie  to  put 
an  end  to  the  praftice ;  more  efpecially,  fince  they  muft  be 
fent  back  as  flaves,  tho'  fervants  here.  The  increafe  of 
fuch  inhabitants,  not  interefted  m  the  profperity  of  a  coun- 
try, is  very  pernicious ;  in  an  ifland,  which  can,  as  fuch, 
not  extend  it's  limits,  nor  confequently  maintain  more  than 
a  certain  number  of  inhabitants,  dangerous  ^in  excefs^ 
Money  from  foreign  trade  (or  any  other  means)  is  not  the 
v/ealth  of 'a  nation ;  nor  conduces  any  thing  to  fupport  it, 
aay  {2xih.cc  than  the  produce  of  the  earth  j/eill  anfwcr  the 
demand  of  mceflarfcs.  In  that  cafe  money  enriches  the 
iniabitants,  as  being  the  common  reprefenutive  of  thofc 
E  ncctf* 
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necd&ries ;  b|j(  this  repnsfentation  is  merely  imaginaiy  zai 
ufdefs,  if  the  eucreafe  of  people  fxc^ds  the  s^nnual  ftock 
of  provifions  requtfif^  for  their  (^ibfiftcncc,    Thus,  foreign 
I  fuperfiuo);s  inhaf)itants  apgpient^  p^rpe^uaiUy,   ^t  ill  to 

i  \>t  allowed  I  a  natiqn  of  enemies  in  tke  he^irt  of  a  ibite, 

(till  worfe^  Mr.  Dunning  availed  himfcU"  of  ^  wrong  in- 
terpretation of  the  word  nat^iral  ?  It  was  ^pt  ufed  in  the 
fcnfe  in  which  be  thought  fit  to  undcrjlan^  tjiat  e^prcffion ; 
'twas. ufed  as  mora},  which  qp  Jaws  can  fupprcedc.  All 
contraAs,  I  do  i^ot  venture  to  ^flcrt  are  qf  a  moral  nature  \ 
but  I  know  ()ot  ai;7  law  to  confirm  an  immpral  ^on^rad, 
and  es^ecnte  it.  The  contract  of  marriage  is  a  moral  cour 
•  traft,  cfiahlifhcd  for  moral  pu^pofes^  enforcing  ?noral  ob- 

ligations \  the  right  of  tajdng  prpperty  by  defccnt,  the  legi- 
timacy of  children ;  (whq  in  Prance  arc  cqnfidered  legiti- 
mate, thp*  born  bcrorc  the  marriage>  in  Mngland  not:) 
Thcfe,  apd  many  other  confcquences,  fiow  from  tjic  mar- 
riage properly  foleipnize^  ;•  are  governed  by  the  municipal 
lano^  of  that  particular  ftate,  u^der  whofe  inititutipns  the 
contradting  and  difpoiSng  parties  live  as  il|bje£ls  y  and  by 
I  '^hoie  eftabliihed  forms  they  fubmit  the  relation,  to  be  re- 

gulated, fq  fiur  as  its  confequences,  npt  <:oncemiQg  the 
moral  obligatio^i,  are  interefted.  In  the  ctfe  of  TAcrtt  and 
fFatkins^  in  which  your  lordftiip  was  ^unfel,  determined 
before  Lord  Har^wickt-^A  m^n  died  in  England,  with 
'  effects  in  Sfotiand\  having  a  brqther  of  the  whole,  and  a 
fitter  of  the  half  blood:  The  latter,  by  the  laws  of  Scotland 
could  ^Qt  take.  The  brother  supplies  for  admioifiration  to 
take  the  whole  c(late,  real  and  perfofud,  into  his  own 
hands,  fpr  hi^i  own  ufej  the  fitter  files  abill  in  Chancery. 
The  then  Mr.  Attorney-peneral  puts  in  ^fwqr  for  the  de- 
fendant ;  and  s^fi^rms;,  the  e(^te,  as  being  in  Sfiot^rndf  and 
defcending  from  a  Scotchman,  fhould  be  governed  by  that ! 
law.  Lord  Hardivicke  over-ruled  the  objedion  agaiiift  the 
fitter's  taking ,  declared  there  was  no  pretence  for  it ;  and 
ipoke  thys,  to  thi^  effeA,  and  nearly  m  the  following 
r  16  1  ^ords— Suppofe  a  foreigner  has  eSe^  in  our  ftocks,  and 
^  '  -^  dies  abroad ;  they  mutt  be  diftrib^i^te^  according  to  th^ 
laws,  not  of  ^he  place  where  his  effcfls  were,. but  of  that 
.  to  which  as  a  fubjedt  he  belonged  at  th^  tixot  of  his  death. 
All  relatipns  goyenied  by  municipal  laws,  mu^  be  fo  far 
dfependant  on  them,  that  if  the  parties,  change  their  country 
the  municipal  {aws  give  way,  if  contradi^ry  40  the  politi- 
cal regulations  of  that  otlier  counuy.  In  the  cafe  or  mai^ 
tjpr  aj^d  flave,  being  j^o  xppral  obligation»  but  founded  on 
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prindpks,  and  ibpparted  b]r  pra£&e,  utterly  foreign  to  the 
favs  aiid  cuftoms  of  this  country,  the  law  cannot  recognize 
fnch  rcbtian.  The  arguments  founded  on  municipal  rtguh^ 
btiom,  Goofidered  in  their  proper  nature,  have  been  treated 
fo  iblly,  (o  leamediy,  and  ably,  as  icarce  to  lea^e  any  room 
for  •bfcrvatkuis  on  that  fubje£k :  Any  thing  I  could  oSer 
to  cnfarce,  vould  rather  appear  to  woken  the  propofition, 
compared  with  the  ^ftrength  and  propriety  with  which  that 
fobjeft  has  already  been  explained  and  urged.  I  am  not 
Gooconed  to  difpv^  the  negro  may  contraA  to  ferve;  nor 
deny  the  rdatson  between  them,  while  he  cominues  under 
bis  fv^pnal  proprietoi^s  roof  and  proteftion.  "tis  re- 
oarloUe,  in  all  Dyerj  for  I  have  caufed  a  fearch  to  be 
made  as  iar  as  the  4^1  of  ffemy  8th,  there  is  not  one  in- 
ftsnoe  of  a  man's  bein2  held  a  villain  who  denied  himfelf 
to  be  one;  nor  can  I  md  a  oonfeffion  of  viilenase  in  thofe 
times.  £Lord  Mamfieli^  the  laft  confeffion  ot  villenage 
atant,  is  an  the  i<^  of  Henry  the  6th.]  If  the  court  would 
acknowledge  the  rdation  of  mafter  and  ferrant,  it  certainly 
would  not  aUow  the  moft  excepdonaUe  part  of  flavery^ 
tim  of  being  obliged  to  remove,  at  the  will  of  the  mafter, 
from  the  protefiion  of  this  lazid  of  iilxrty,  to  a  country 
^iiere  there  are  tio  laws ;  or  h^rd  laws  to  initilt  him.  It 
vin  not  permit  ilavcry  fuipended  for  a  wUle,  fufpended 
daring  the  pieaitire  ci  the  mafter.  Tlie  inftance  of  ma& 
tcr  and  fenrant  commencing  without  contrt£t  %  iUKl  that  of 
apprenticG  againft  the  will  of  the  parties,  (the  letter  found 
in  it's  cqnfequences  exceediilgly  pernicious  -y)  bo^  thide  are 
provided  by  fpecial  ftatutes  of  oiur  own  municipal  law.  If 
node  in  France^  or  any  where  but  here,  they  would  not 
bave  been  bimling  here.  To  punifti  not  even  a  criminal 
for  ofiences  againft  the  laws  of  another  country )  to  fet 
free  a  galley-Have,  who  is  a  flave  by  his  crime;  and  make  a 
ibve  ik  a  negro,  who  is  one,  by  his  complexion ;  is  a  cru- 
sty and  ablurdtty  that  I  truft  will  never  take  place  here : 
Such  as,  if  promulged,  would  make  England  a  difgrace  to 
an  the  nadons  xmder  earth :  For  the  reducing  a  man,  guilt- 
icTs  fi  2ikj  ofience  againft  the  laws,  to  the  condition  of 
flaTcry,  the  worft  and  moft  abjcA  ftate,  Mr.  Dunning  has 
mentioned,  what  he  is  pleafed  to  term  philofophical  and 
moral  grounds,  I  think,  or  ibmething  to  that  effe^,  of 
flavery;  and  would  not  by  any  means  have  us  4hink  difre- 
fpefifelly  of  thofe  nations,  whom  we  miftakenly  call  bar- 
teiaiis,  merdy  for  carrying  on  that  trade ;  For  my  part, 
v^  may  be  vrarranted,  I  believe,  in  affirmin|r  the  morality 
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or  propriety  of  the  praftice  does  not  enter  their  heads ; 
they  make  flaves  of  whom  they  think  fit.  For  the  air  of 
^7  J  England  \  I  think,  however,  it  has  been  gradually  purifying 
^v^r  fince  the  reign  of  Elizabeth.  Mr.  Dunning  feems  to 
Iiave  difcovcred  fo  much,  as  be  finds  it  changes  a  flave  into 
a  fervant  5  tho'  unhappily,  he  does  not  think  it  of  efikacy 
enopgh  to  prevent  that  peftilent  difeafe  reviving,  the  iiiftant 
the  poor  man  is'  obliged  to  quit  (voluntarily  quits,  and  le* 
jgally,  it  feems  .we  ought  to  fay,)  this  happy  country.  How- 
ever, it  has  been  aflerted,  and  is  now  repeated  by  mCj  this 
air  is  too  pure  for.  a  flave  to  breathe  in  :  I  truft,  I  (hall  i;iot 
quit  this  court  without  cejtain  conviction  of  the  truth  of 
that  aflcrtion. 

Lord  Mansfield — ^The  queftion  is^  if  the  owner  had  a 
right  to  detain  tlic  flave,  for  the  fending  of  him  over  to 
be  fold  in  Jamaica. .  In  five  or  fix  cafes  of  this  nature,  I 
have  knowii  it  to  he  accommodated  by  agreement  between 
the  parties :  On  its  firft  coming  before  me,  1  ftrongly  re- 
commended it  here.  But  if  the  parties  will  have  it  decid- 
ed, we  TiMjft  give  our  opinion.  Compafiion  will  not,  on 
the  one  hand,  nor  inconvfenience  on  the  other,  be  to  de- 
cide ;  but  the  law :  In  which  the  difficulty  will  be  princi- 
pally from  the  inconvenience  on  both  fides.  Cpntraft  for 
fale  pf.  a  flave  is  good  here  s  the  fale  is  a  matter  to  which 
the  law  properly  and  readily  attaches,  and  will  maintain  the 
price  according  to  the  agreement.  But  here  the  perfon  of 
the  flave  himfulf  is  immediately  the  objeft  of  enquiry  i 
.  %  wliich  ma^kes  a  very  material  difference.  The  now  queftion 
is,  whether  any  dominion^  authority  or  coercion  can  be  ex^ 
ercifed  in  this  country,  on  a  flave  accordmg  to  the  American 
laws  ?  The  difliculty  of  adopting  the  relation,  without 
adopting  It  in  all  its  confequences,  is  indeed  extreme ;  and 
'  yet,  many  of  thofe  confequences  4re  abfolutely  contrary  to 
the  municipal  law  of  England.  We  liave  no  authority  to 
regulate  the  conditions  in  which  law  fliall  operate.  On  the 
other  hand,  (hould  we  think  the  coercive  power  cannot  be 
exercifed:  *Tis  now  about  fifty  years  fince  the  opinion 
given  by  two  of  the  greateft  men  of  their  own  or  any 
times,  (fince  which  no  contraft  has  been  brought  to  trial, 
between  the  mafters  and  flaves  j)  the  fervice  performed  by 
the  flaves  without  \vages,  is  a  clear  indication  they  did  not 
think  themfelves  free  by  coming  hither.  The  fetting 
14,000  or  15,000  men  at  once  free  loofe  by  a  folcmn  opi- 
nion, is  much  difagreeable  in  the  cffefts  it  tlireatcns.  There 
M  a  cafe  in  Hobart^  {Coventry  and  ffcod/ail^)  where  a  man 

had 


EafterTerm,'i2  Gto,  j.  K.  B. 

had  cootn&ed  to  go  as  a  mariner :  But  the  now  cafe  will 
Dot  come  within  that  decifion.  Mr.  Stetuatt  advances  no 
claim  on  cpntra£t  ^  he  refts  his  whole  demand  on  a  rigl^t 
to  the  negro  as  ilave,  and  mentions  the  purpofe  of  de^ 
taiuure  to  be  the  fending  of  him  over  to  be  fold  in  Jamaica. 
If  the  parties  will  have  judgment)  fiatjujlitia^  ruat  coeJum^ 
let  juftice  be  done  whatever  be  the  confeqnence.  50 1.  a 
fa^ad  may  not  be  a  high  price ;  then  a  lofs  follows  to  the 
proprietors  of  above- 700,0001.  fterling.  How  would  the 
law  ibind  with  refpe^  to  their  fettlement ;  their  wages  i 
How  many  a^ons  for  any  flight  coercion  by  the  mafter  ?  -  ^ 

We  cannot  in  any  of  thcfe  points  diredl  the  law ;  the  law  ^  *^  J 
muft  rule  us.  In  thefe  particulars,  it  may  be  matter  of 
weighty  coniideration,  what  provifions  are  made  or  fet  by 
law.  Mr.  Stewart  may  end  the  queflion,  by  difcharging 
or  giving  freedom  to  the  negro.  I  did  think  at  firfl  to  put 
the  matto*  to  a  more  folemn  way  of  argument :  But  if  my 
bxjthers  sigree^  there  feems  no  occaiicm.  I  do  not  imagine, 
after  the  point  has  been  difcufled  on  both  fides  fb  extremely 
weU,  any  new  light  could  be  thrown  on  the  fubjedl.  If 
the  parties  chufe  to  refer  it  to  the  Common  Pleas,  they  can 
give  them  thatfatufa£tion  whenever  they  think  fit.  An  appli- 
cation to  parliament,  if  the  merchants  think  the  quefiion  of 
great  commercial  concern,  is  the  befV,  and  perhaps  the  only  « 

method  of  fettling  the  point  for  the  future.  The  court  is 
greatly  obliged  to  the  gentlemen  of  the  bar  who  have  fpoke 
on  the  fubjcd ;  and  by  whofe  care  and  abilities  fo  much  has 
been  cSeSkedy  that  the  rule  of  decifion  vnll  be  reduced  to  a 
very  eaiy  compafs.  I  cannot  omit  to  exprefs  particular  hap-  , 
pmefs  in  feeing  young  men,  jufl  called  to  the  bar,  have 
been  able  fo  much  to  profit  by  their  reading.  I  think  it 
right  the  matter  fhould  fland  over ;  and  if  we  are  called  on 
for  a  decifion,  proper  notice  fliall  be  given. 

Tr/W/y  Term,  June  zz^  1172.. 

Lord  Mansfield — On  the  part  of  Sonurfftj  the  cafe  which 
we  gave  notice  fhould  be  decided  this  day,  the  court  now 
proceeds  to  give  its  opinion.  I  fhall  recite  the  return,  to  the 
writ  of  habeas  corpus^  as  the  ground  of  our  determination  \ 
omitting  only  words  of  form.  The  captain  of  the  fhip  on 
board  of  which  the  negro  was  taken,  makes  his  return  to 
the  writ  in  terms  fignifying  that  there  have  been,  and  fiill  are,  - 
flaves  to  a  great  number  in  Africa  \  and  that  the  trade  in 
them  is  authorized  by  the  laws  and  opinions  of  Firgima 

and 
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and  Jamaiea\  that  they  are  goods  and  chattels;  and,  as 
fuch,  faleablcand  fold.    That  Jatms  SomerfetfM  a  negro 
ill.  Africa  J  and  long  before  the  return  of  the  king's  writ 
.    was  brought  to  be  fold,  and  was  fold  to  Charles  Stnjuarf^ 
Efq..  then  in  Jamaica^  and  has  not  been  manumitted  iincc  ; 
that   Mr.  Stewart^    having  occafion  to  tfanfaft   bufinefs^ 
came  over  hither,  with  an  intention  to  return ;  and  brought 
Sotnerfef,  to  attehd  and  abide  with  him,  and  to  cany,  him 
back  as  foon  as  the  bufinefs  fhould  be  tranfa^d.     That, 
fuch  intention  has  been^  and  fliU  continues  j  and  that  the 
negro  did  remain  till  the  time  of  his  departure^  in  the   fer- 
vice  of  his  tnaflcr  Mr.  StHuarty  and  quitted  it  without  his 
confent  \  and  thereupon,   before  the  return  of  the  king^s 
writ,  the  faid  Charles  Stewart  did  commit  the  flave  on  board 
the  Ann  and   Mary^  to  fave  cuftody,  to  be  kept  till  he 
fhould  fet  feil,  and  then  to  be  taken  with  him  to  Jamaica^. 
auv.  there  fold  as  a  flave.     And  this  is  the  eaufo  why  he» 
Captain  Knowles^  who  was  then  and  now  is,  commander 
of  the  above  vcSH,   then  and  now  lying  ih  the  river  of 
t    19    ]  Thames,  did'  the  faid  negro,  commhtedto  his  cuftody,  dc- 
t:^!n ;  and  on  which  he  now  renders  him  to  the  orders  of  the 
courtr    We  pay  all  due  attention  to  the  opinion  of  Sir  Ph'tllf^ 
Torke,  and  Lord  Chief  Juftrce  Talboty  whereby  they  pledg- 
ed thcmfelves  to  the  Brit'ijb  phpiers,  for  aQ  the  legal  co»- 
fequenccs  of^  flaves  coming  over  to  this  kingdom  or  being 
baptized,  recognized  by  Lord  Hardwicke,  fitting  as  Chan- 
ceUor  on  the  19th  of  OBober  1749,  that  trover  would  lie  : 
That  a  notion  had  prevailed,  if  a  negro  came  over,  or  be- 
came a  chriftian,  h^  was  emancipatoi,  but  no  ground  in 
law ;  that  he  and  Lord  37i/to,  when  Attorney  and  Solici- 
toruGeneral  j  were  of  opinion,  that  no  fuch  claim  for  freedom 
was  valid ;  that  tho*  the  Statute  of  Tenures  had  aboGfhed 
villains  regardant  to  a  manor,  yet  he  did  not  conceive  but 
•  .   that  a  man  might  ftill  become  a  villain  in  grofs,  by  confef- 

fing  himfelf  fuch  in  open  court.  We  are  fa  well  agreed, 
that  we  think  there  is  no  occafion  of  haying  it  argued  (as 
I  intimated  an  intention  at  firfi,)  before  all  the  judges,  as 
is  ufual,  for  obvious  reafons,  on  a  retunCto  z^battas  corpus  \ 
the  only  queftion  befor<S  qs  is,  whether  the  caufe  on  the  re- 
turn b  fufficient  ?  If  it  is,  the  negro  muft  be  remanded ; 
if  it  is  not,  he  muft  be  difcharged.  Accordingly,  the  re- 
turn ftates,  that  the  flave  departed  and  ^efufed  to  ferve; 
whereupon  he  was  kept,  to  be  fold  abroad.  So  high  an  aft 
of  dominion  muft  be  recognized  by  the  law  of  the  country 
where  it  is  ufed.    The  power  of  a  matter  over  his  flave  his 

been 
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been  extr6xid/  cUffertfnt,  in  diffe^Oit  doUntrioB.  The  ftatc 
of  flavery  is  df  fuch  a  nattird,  that  it  is  ihcapable  of  being 
introduced  on  ady  reafons,  moral  ot  {k>lxtic^;  but  onl^ 
pofitiv^  law,  which  prdervei  its  force  long  afta*  the  rea- 
fons,  pccafioii,  and  time  itielf  from  whence  it  v^As  created, 
is  erafed  from  memory :  It's  fo  odioiis,  that  nothing  can 
be  fnffcrcd  to  fiipport  it^  bat  pdfitivc  hw^;  Whatever  in* 
conTeniehdes,  thei^fbre,  may  follow  from  a  decifioxl,  I  can- 
not fay  this  cafe  is  allowed  or  tipproved  by  the  law  of  £ng^ 
iofuil  and  therefore  the  black  miift  be  difchai'ged* 

Pitt^^i^  Harbin. 

Mt^S.  Martin  devifed  to  her  /oili>  nieces,  z6d  bii  th^ 
death  of  any  of  them  without  ifliie,  the  whole  fhould 
go  to  the  furviv(^  dr  fuih^ivbrS ;  but  if  any  of  her  faid 
nieces  died,  h^Vilig  child  or  children,  then  the  (hare  to 
P>  to  fuch  child  ot  children ;  if  all  died  without  ifTue,  then 
the  whole  to  bet  nephew* 

Catherine  Piit^  one  of  the  nlccesi  married  G*  Pkt^  and 
had  iflue  W^  and  G.  Both  died  in  the  Hfe  of  the  mother  ; 
G.  Pki  left  iSxLC  Mlizk  and  G»  grand-children  of  C.  the 
three  Other  nieces  died  without  iSiie.  one  in  X7il,  C  in 
t74;,  and  another  in  1759,  smd  r.  in  1765.  The  will 
Waixnadeb  1705*, 

On  the  death  of  P*  the  graxid-children  of  C.  claim  the    [  ao  ] 
Whole.    On  tha  other  hand,  the  reprefentotives  of  Mrs^ 
itarUn  fay,  that  nothing  but  the  fingle  fhare  which  C  took 
by  furvivorihip  goes  to  the  grand-children  of  C 

It  was  argued,  that  if  a  niece  left  children,  ^tTfas  meant 
thofe  children  {hould  take  all  by  furvivorihip,  which  their 
parent  could  have  taken  if  living  \  and  all  that  on  failure  of 
ifiiie  was  to  have  gone  over  to  the  nephew  of  the  teftatrix^ 
which  Was  the  whole.  And  that  the  nieces  who  furvived  C. 
And  died  without  iflue,  could  take  only  a  life  intereft,  which 
they  could  have  preferably  to  the  iflue  of  the  deceafcd  fif- 
tcr,  but  no  more  \  they  could  not  take  any  part  but  by  im- 
plication, being  grand-children,  and  not  children*,  and  if 
they  take  at  all  by  implication,  they  fhall  take  the  whole.  On 
the  other  hand,  that  confiftently  with  the  intention  of  the 
teftator,  no  furvived  fhare  can  go  to  the  repnifiintativQs  a£  , 
the  dead  niece.  How  is  it  poffible,  if  there  be  an  accruedL  , 
fhare  to  fifters  reprcfcxitatives  during  the  term,  thc'whjaltt.:.  .^ 
fhodd  go  to  the  nephew  ?  And  y^  the  whole  ir  to  go  to 
or  none. 

Cajfit 
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Can  the  children  .of  C.  take  i  The  teftatrix  fays  there 
fliall  be  no  furvivcMlfhip.  They  can  take  no  more  than  C: 
Zt  her  death  was  intitled  to^  which  was  only  her  own  and 
the  fhare  of  one  of  the  fitters.  If  C.  had  furvived  all  four 
iifters,  they  would  then  have  been  to  take  the  whole-  It 
was  contended,  on  the  part  of  the  children,  they  fliould 
take  as  of  property  undifpofed  any  where  elfe- 

Sir  Thomas  Sewell^  Matter  of  the  Rolls — ^The  intention 

^  of  the  tettatrix,  clearly  xnade  out  from  the  will^  is,  that 

the  children,  if  any,  fhould  take  the  whole.     I  think  no 

conjefture  fliould  be  drawn  %  but  from  neceflary  implication^ 

the  will  mutt  be  preferved. 

She  gives  in  legacies  150L  to  her  brothers  and  fifters, 
and  20L  to  one  niece,  loL  a  piece  to  the  other  three. 

She  limits  the  interett  for  as  much  of  the  term  as  ihalT 
run  out  during  the  life  of  her  nieces  ;  l>ut  this  no  more, 
cxprefsly,  than  a  life  interett  to  the  nieces,  rcmaindJer  in  the 
term  to  children,  if  any  \  and  if  any  of  the  nieces  lEe  with- 
ont  children^  then  the  part  or  (harC  fliall  go  to  the  ftirvd- 
vor  or  furvivors-  The  laft  died  without  children ;  and  here 
lies  the  difficulty.  She  meant,  I  think,  not  only  the  fixare 
accruing  to  the  fitter  leaving  ifiue  at  the  time  of  her  de- 
ceafe,  but  all  the  furvivorfliips  of  thfe  other  ihares,  to  go  to 
her  child  or  children;  if  other  or  others  had  been  here,  in- 
ilead  of  furvivor  or  furvivors,  there  could  have  been  no 
doubt :  The  meaning  then  mutt  have  been»  the  children 
fhould  take;  the  whole  ftiare  fliould'have  gone  to  the 
children.  Suppofe  it  otherwife,  on  the  child  or  children 
C  ^I  ]  dying  in  the  lile-time  of  any  of  the  four  fitters,  the  fliare 
of  the  children  would  have  been  tajcen  out  of  their  repre- 
fentatives,  and  gone  to  Mr.  Wbidhawy  which  is  abfurd. 
Direftions  given  accordingly* 

Univeriity  Cafe. 
Mafriet  i^ainft  Gregory. 

INFORMATION  in  the  nature  6f  a  quo  warranfv 
againtt  the  defendant,  to  fliew  caufe,  why  he  holds  the 
office  of  fellow  of  Trimty^HalL  The  eleftion  was  by  the 
fellows,  in  the  abfence  of  the  matter.  It  appeared,  it  feems, 
on  affidavits,  that  the  matter  by  the  ttatute  was  to  be  for&- 
warned  and  waited  for ;  that  the  ele&ion  was  to  have  ten 

days 
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Jbip  notice,  was  not  to  be  in  vacation  ;  and  that  in  twenty* 
tight  davsy  ioclnfive  of  the  ten>  the  deAion  mud  be  madct 
othavlfe  iapfe  to  the  mailer  ;  and  that  the  mailer  muit  re- 
fide,  and  not  even  lye  a  night  out  without  leave  of  the  col- 
lege. Dr.  Marritt  being  abfent,  the  fellows  gave  notice  on 
the  firft  day  of  term,  that  an  election  would  be  on  the 
2cth  of  OSobrr.  The  mafter  writes  word,  being  abfent, 
that  his  health  will  not  permit  him  to  come  beCore  the  8th 
ofNsvtjrAtr,  (v^iuch  was  a  day  after  the  twenty-eight  days ;) 
but  if  he  does  not  come  then,  they  may  go  on  without 
him.  They  did  not  eledt  till  the  3d  of  November.  Ob- 
jected, that  thb  ele6tion  was  bad,  and  confequently  the 
titk  d  l^fr.  Gregory  \  that  they  ihould  have  waited  for  the 
mafter;  that  the  elefUon  could  not  be  good  in  his  abfence ; 
and  that  at  leaft,  in  this,  the  title  of  the  gentleman  chofea 
as  fellow  was  bad,  that  he  was  admitted  without  the  mafler 
On  the  od^er  hand,  that  the  court  had  not  ffaifUy  an  au- 
thority to  grant  informations  \  for  that  colleges  in  the  uni- 
vcrfitywere  not  within  the  ibitute  of  9  Queen  Anne\   but  v 

that  they  were  agreed  to  waive  exceptions  of  form^  and 
reft  on  the  merits.  That  the  mafter  was  bound  to  have 
been  itfiilent,  that  he  was  both  prsnrumtus  Es*  expeBaius^ 
according  to  the  ftatute,  forewarned  and  expelled,  a  rea- 
fonahle  time;  that  he  had  no  right  to  appoint  aday ;  that  if 
he  had  been  there,  and  had  not  given  a  vote,  they  might, 
by  the  fbtnte,  have  ele£ied  without  him :  The  fame  if  he 
vas  aUent  beyond  due  time,  and  had  by  his  refiifal  to 
attend  predaded  himfelf  from  giving  a  vote.  That  had 
he  been  preient,  and  given  a  vote  with  the  minority, 
Ac  dcftion  by  the  majority  would  have  been  good  witL- 
out  him;  much  more,  when  he  chofe  to  be  ablcnt,  having 
due  notice,  and  more*  than  was  ftri£Uy  due ;  and  that  the 
decHon  was  therefore  good.  Contended  by  Mr.  Duxfning^ 
that  it  was  not  good. 

A  form  of  government  there  muft  be  in  the  college  fub-   [  22  1 
^ng  in  foxhe  peribns,  and  to  which  an  head  is  necefHiry. 

Hie  ftatutes  of  the  founder  have  appointed  an  head; 
ftat  is,  the  mafter.  «  Confarment  focil  cu/hdis  fuffragio^ 
^  the  words.  Prafentia  cujlodis  neceffario  reqmritur^  Juf* 
f^^pa  majoris  partis  Jociorum  fuffidanty  Ji  maglfler  votim  non 
*inf ,  autji  alia  parte  det.  The  power  of  the  mafler  was 
tcfhained  from  flopping  the  ele£Uon,  and  alfo  frdkn  abfent- 
ing  himfelf  jf  pr^emonitio  fuerit  {jT  expe3atus  fuerit^  neque  in-^ 
ttrtf  vJuit,  the  fellows  may  cleft 

There 
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Thefe  can  be  no  reafon  to  raife  a  doubt,  more  tliin  i^ 
the  conflitution  had  been  recent.  Plea  of  ufage  avaik  not 
againft  the  maftef . 

The  maAers  have  uriiall7  been  of  anotl^et  college ;  are 
not  bound  by  the  conftitutions  to  attend  }  but  have  a  right.. 
Forty  electors,  in  his  abfence,  againft  five  in  his  prefence> 
are  of  no  import ;  he  has  probably  in  moft^  certainly  in 
znany^  by  his  fubftitute  been  prefent ;  as  by  the  conftitutiou 
he  might.  Had  this  been  the  cfafe  before  the  coiirti  proba-- 
Uy  tl^  five  and  the  forty  Would  have  chailged  fides. 

An  inftance  fhould  have  been  brought,  when  he  haid  ex^ 
preiled  his  pleafure  to  be  thefe,  and  they  had  proceeded 
without  him,  and  the  eleAion  allowed* 

By  the  college  ftatutesi  there  is  a  prohibition  to  pr6ceed 
to  eleAion  in  vacation,  and  till  after  ten  days  ate  expired,  that 
abfent  fellows  may  have  an  opportunity  to  attend,  in  ex-» 
prefs  terms.  £xcq>tions  have  been  taken,  by  his  adverfa-^ 
ries,  againfl  I>r.  Marrie^%  abfeilce  \  though,  I  believcy  they 
let  him.  the  example* 

Exceptions  to  the  vaft  difficulty  of  infoirming  the  xkiafla^ 
of  the  election  propofed  \  as  if  ail  the  bufinefs,  real  bufinefs 
m  the  world,  were  confined  within  the  coUejge  walls ;  and 
iis  if  the  fame  monks  fiUqd  thofe  walls  asformefly,  who 
did  not  know  where  London  flood. 

Therefore^  on  the  eleventh,  day,  without  notice,  the 
fellows  proceeded  to  the  election ;  as  if  it  were  not  only 
competent  under  the  flatute,  but  neceffiu-y,  to  proceed  im^ 
mediately.  Wherever  the  founder  has  not  limited  the  maf^ 
ter*i5  authority,  he  may  make  bye  laws  not  inconfiflent  with 
the  law  of  the  land  \  unlefs  the  appointment  of  a  fubfU* 
tote  had.  been  provided,  they  could  not  without  notice  have 
concluded  the  election  without  his  perfonal  appearance. 
£  23  J  In  the  cafe  of  the  Mayor  of  Bt^ford^  who  abfented  him« 
felf  on  an  eleAion,  the  recorder  took  on  himfelf  to  pro* 
ceed  without  the  mayor  \  it  came  before  this  court,  and  the 
ckftion  was  fet  afide.  The  objedlion  is  nugatory,  that  he 
may  evafively  abfent  himielf,  and  lay  claim  to  the  nomina* 
tion :  There  are  compulfive  powers,  and  penal  inforce- 
ments,  in  this  cafe  \  and  the  claim  of  nomination  would  be 
of  no  effcft,  if  unduly  fct  up.  'Tis  abiiird,  to  fuppofe  • 
fuch  ignc;*ance  in  the  vifitor,  having  magnified,  for  rea- 
fons,  the  collegiate  jurifdidbon^  that  he  mould  not  diflin- 
guifh  fuch  a  cafe.  That  the  conflitution  of  pr^monitlo^ 
thai  they  fhould  not  ele£l  while  the  mafler  was  taking  a' 

ride. 
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rkk,  bat  wait  tiD  the  ride  is  over,  as  the  fenfe  of  expeSiatus 
fjtnt^  iecmed  let  up  for  joke,  but  was  ferioufly  ufed. 

The  mailer,  though  perceiving  ix>  doubt,  as  was  avowed, 
liis  {Mtfence  would  £ave  no  influence,  yet  fignified  his  in- 
tenck)n.  They .  would  not  however  allow  him  the  mere 
iGihet  of  admiiSon.  The  bells  fet  a  ringing  by  way  of 
trwmph^  though  that  was  regularly  to  be  at  the  arrival  of 
the  viiitor,  when  the  election  was  concluded  (  .the  mafter' 
Cilkd  on,  by  way  of  infult  fure,  when  he  was  to  be  a  mere 
crphcr.  He  was  not  to  come  among  them  in  their  hours 
of  exoltation,  amidfl  the  ringing  of  the  beUs,  to  anounce 
the joyfijd  tidings;  and  give  any  paintef  that  might  be  in 
tDVD,  an  occaiion  of  defcribing  the  happieft  man  in  the 
world,  a  fellow  newly  ^le^led.  All  this  was  to  be  nothing 
to  him;  when  they  were  Aibfidcd  into  their  monaftic  fad- 
Bcfi,  then  he  was  bound  to  partake  in  it ;  their  fcenes  of 
feftivity  he  was  banifhed  firom,  though  his  known  humanity 
mcil  lave  been  delighted  with  the  fight. 

Three  days  before  the  time  appointed  by  Dr.  Marrietf 
tfacT  thought  fit  to  eleA ;  not  that  they  thought  they  were 
bound  to  employ  all  the  time  firom  whence  the  eleAion 
m^  commence,  in  the  duties  of  dealing ;  for  they  did 

liOL 

They  fay  the  iblemnides  of  the  law  might  be  omitted, 

ioixbsfraaonaio  therefore  of  an  abfent  mailer  not  nece£- 

fanr.    Did  the  founder  mean  fo  ?  No.    He  is  to  be  waited 

for,  fxji  the  founder.     But  who,  fay  they,  b  to  admonifh, 

er  to  give  warning  ?      The  fenior  fellow,    or  the  whole  , 

body,  as  their   own   fenfe  of  the  matter  b.    Suppofing 

thqr  imagined  their  elefiion  vaUd  without  the  mafler,  for 

2  moment  iuppofe  it  to  be  fb ;  why  not,  at  leaft,  wait  for 

the  admiffion  by  the  mafler  ?  whidi  could  not  afieA  their 

Y^  of  election,  and  is  not  worth  infifting  on  by  Dr.  Mar- 

ri^,  without  efbblifhing  the  material  right  of  ele£tion.    I 

hope,  the  £sUows,  having  iwom  obedience  to  the  mafler, 

vffl  not  think  it  at  leafl  unreafonabk,  to  be  obliged  by  a 

jiulidal  decifion  to  the  performance  of  their  oaths  :    An 

ofae£ence  fb  fit  andbecombg,  that,  I  think,  I  may  ven-* 

tore  to  affirm  no  gentleman  would  refufe,  but  firom  the    L  ^4  ] 

prejodice  of  trifling  quarrels.     They,  indeed,  on  their  part, 

and  I  for  my  dient,  whether  as  to  judges  authorifed  by 

tk  law  to  determine  the  caufe,  or  arbitrators  chofen  by  con- 

fent  of  both  parties,  have  fubmitted  the  matter  in  queiHon 

to  this  court.  Let  them  not,  therefore,  having  brought  theur 

Ciuib  hither,  aflert  a  fuppofed  power  to  wait  tor  theh-  vifitor, 

whom 
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trhom  neither  we  nor  they  know,  and  of  whom  no  traces 
are  difcovered  for  thefe  three  hundred  years  that  I  can 
make  out.  In  the  mean  while,  inftead  of  any  attention  to 
the  profeffion  of  the  law,  it  might  be  a  mufic  college,  a 
college  of  rope-dancers,  according  to  the  various  genius  of 
their  members,  till  the  Jews  are  pleafed  to  be  convince^ 
of  a  Mcjfiah  having  cqme.  Tis  exaftly  the  fame  cafe,  as 
where  the  vifitatorial  power,  and  that  of  the  mafter  coin- 
cided 5  and  therefore  on  difpute,  a  reference  was  ncceflary 
to  this  court.  In  Sir  John  Strangers  Reports,  The  King 
againft  Bentl^^  it  was  determined,  as  there  was  ho«vi(itor 
for  the  body  of  the  univcrfity,  the  judgment  belonged  to 
this  court. 

Why  are  we  to  examine  concerning  a  non-entity  ? 

On  an  information  on  the  j^th  of  Queen  Ann^  mayors' 
and  other  officers,  will  take  in  mafter  oT  a  college  as  head 
of  a  lay-corporation,  the  fcUows  are  as  aldermen;  and 
therefore  come  within  the  defcription.  This  was  denied, 
becaufe  they  are  faid  to  be  officers  of  a  corporation  in  cities 
or  towns ;  and  are  thus  contradiftinguifhed  by  the  locality. 
How  contradiftinguifhed  ?  They  ufc  the  largeft  defcrip- 
tion— or  other  place :  Has  Trinity-Han  no  locality  ?  Wc 
are  warranted  to  fay,  therefore,  this  place  is  a  corporation^ 
is  fubjeA  to  the  jurifdiftion  of  this  court.  A  mandamus 
has  not  been  unufual,  but  9therwife  :  It  has  not  been  applied 
for  before  in  tlic  inftance  of  an  univerfity,  for  a  reafon 
which  I  am  ibiicitous  to  maintain,  for  the  credit  of  the 
univerfity ;  no  other  college,  nor  that  before,  has  been  in 
the  fhite  in'  wiiich  Trinity  Hall  now  is.  If  a  man  is  im- 
properly kept  out,  this  court  will  fee  that  he  be  put  in  5  if 
improperly  put  in,  that  he  be  put  out.  I  think,  this  power 
will  not  be  eafily  difputed. 

Mr.  Daveffport — The  queftion  before  the  court,  in  the 
cafe  of  The  King.  v.  Corporation  of  Hertford^  quoted  by  Mr. 
Dunningy  was  only  to  determine  whether  a  mifdemeanor, 
battery  or  trcfpafs.  With  refpeft  to  Winchefter  College^  as 
the  warden,  being  bifhpp  of  Chejler^  was  alfo  vifitor,  they 
were  obliged  to  have  recourfe  to  the  King's  jurlfdiftion,  be- 
caufe the  mafter  could  not  vifit  hirofelf. 

Mr.  Dunning  continued— It  has  been  faid  to  the  merits 
of  the  caufe,  it  were  better  to  fuffcr  an  injuftice  from  irre- 
gular proceedings  on  their  part,  than  the  inconvenience 
which  they  faid  would  arifc  from  the  court's  interfering. 
L^5  1  What  the  inconvenience  from  the  interpofition  of  the  court 
can   bcj    to  prevent    irregularities    and   uadue  eleftions, 

which 
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wiidi  here  is  no  other  power  to  prevent,  if  they  happen 
in  thk  college*  Tis  faidj  premonition  znuft  have  been  when 
the  mailer  was  abfent ;  for,^  to  what  purpofe  when  he  was 
pre&nt  ?  They  might  have  found,  if  they  had  gone  to 
1698,  in/lead  of  1699}  that  a  proteft  was  made,  and  by 
the  fenior  fellow,  againft  elections  in  abfence  of  the  mafter* 
And  in  1691,  a  decree,  when  the  majority  of  the  fellows 
were  agreed,  that  they  fliould  have  waited  for  the  maften 
The  dec^on,  by  the  ftatute  and  their  own  confeflion,  was 
bo:  neceflary,  nor  could  be  without  the  mailer's  preifence, 
if  he  chofe  to  come  in  eighteen  days  after  the  tenth: 
After  which,  if  no  cleftion  is  made,  within  thcfe  eigh- 
teen days,  the  cleAion  devolves  to  the  mailer.  They  an- 
ticipated four  days.  I  fubmit  the  election  is  void,  for  want 
cf  theprefence  of  the  mailer^  aad  for  want  of  admiifioa 
by  the  mailer. 

Lord  Chief  Juftice^-^This  is  an  application  by  Dr.  Marm 
rictf  mafler  of  Trinity^Hally  which  is  a  college  in  Cambridge^ 
that  an  information  may  be  entered  in  the  nature  of  a 
qua  ^camuUo^  againil  a  Mr.  Gregorys  whOf  he  conH 
plains,  has  ufurped  a  fellowihip  of  that  college.  It  has 
been  objeclcdj  that  there  being  no  heirs  to  the  viiitor,  il 
cfcheats  to  the  King ;  who  waives  it.  It  might  have  been 
o  jkcted,  this  is  an  eleemoiinary  fomidation ;  and  therefore, 
goi::s  to  the  Bang  in  Chancery.  But  this  is  not  upon  a  cafe 
of  charity,  but  of  a  lay*foundation }  and  therefore  the  cafe 
comes  before  the  King  in  this  court. 

In  the  Wiruhejier  cafe,  it  was  held  a  fufpenflon  while  the 
Tsrardenihip  and  viiitation  coiQcided  \  and  that  fo  loDg  this 
court  bad  jurifdiAion, 

In  the  afl  19  G.  2.  there  is  a  proviiion  inferted,  that  in 
caie  a  difputc  ihould  arife  about  the  eleflion  of  a  mailer  or 
fciltnrs,  it  ihould  not  be  referred  to  the  vifitatorial  power  of 
the  Kiogy.but  to  the  King  here:  And  judgment  mufl  cer- 
tainly be  according  to  the  ftatutes  of  the  place.  An  objec- 
tion has  been  raiied,  that  an  information  in  the  nature  of 
a  qu9  vuarranio  will  not  lie  in  this  court,  ror  can  be  filed 
by  the  coroner  of  this  court ;  but  by  the  attorney-general, 
irtio  voaLj  chooie  whether  he  will  iile  or  no,  as  it  does  not 
osne  within  the  9th  of  (^een  Ann*  But  it  has  been,  I 
think,  truly  affcrtol,  fuch  information  exifted  before  the 
9th  of  Queen  Ann\  and  if  fo,  it  is* not  -taken  away.  It 
may  become  very  material  to  perfons  as  pofTeiTed  of  fran- 
chUes.  It  was  very  right  in  counfd  on  both  iides  to  enter' 
into  the  merits  of  the  cauie ;  that  the  court,  who  is  obliged^ 
to  find  a  remedy,  if  that  on  information  would  not  do, 

xni^ht 
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might  not  be  compelled  to  find  one.  If  Dr;  Marriet  were 
ib  difpofed,  he  might  nommate  another  to  be  fellow,  as  by 
lapfe:  But  it  has  been  dropt  by  counfel,  that  Dr.  JMarriei 
C  ^6  3  has  ao  obieftioij  to  Mr.  Gregory^  and  would  not  be  willing  to 
fet  up  a  perfon  who  would  be  entitled  to  try  the  right ; 
though  thinking  himfetf  injured.  The  mailer  could  not 
have  a  right  to  appoint  the  day ;  for  then  the  pramonitio 
would  have  been  abfurd.  After  the  ten  days,  and  not  be* 
fore,  they  are  to  meet^  and  then  may  proceed  to  ele£tion 
within  the  term  allowed. 

The  mafter  gives  notice  in  this  cafe,  in  thcfe  words-—*'  I 
cannot  poffibly,  b^  reafon  of  my  health,  go  on  before  the 
8th  of  November y  and  therefore  ^(ppoint  that  day;  and  if 
I  don*t  come  down,  you  may  go  on  the  day  after  :*'  On 
which  it's  obieryable,  on  the  DoAor's  own  conftrudtion  of 
the  ftatute,  he  appointed  after  the  lapfe  of  the  term; 
for  he  fays,  the  twejjty-eight  days  include  the  ten  from  the 
firft  day  of  term ;  it  therefore  e^jpircd  on  the  7th  of  No- 
vember :  And  the  fellows  might  well  be  unwilling  to  fubjeft 
themielves  to  a  three  or  four  years  litigation.  As  to  admiifion^ 
the  abfence  of  the  mafter  is  to  anfwer  for  it.  The  ftatute 
cxprcfely  fays,  <«  the  mafter  fljall  not  lie  one  night  out  of 
college  without  leave.''  I  am  fony  they  have  interpreted, 
by  giving  a  beneficial  omftrudion,  as  they  do,  that  the 
mailer  and  fellows  are  to  lay  ev^  night  6ut  of  college.  I 
hope  it  will  not  extend  to  compel  refidence,  as  it  hais  been 
underflood  othervnfe  fo  many  years  j  but,  in  this  refpe^i 
)us  ahfenc^  precludes  him-  it  appears  to  me,  the  admiA 
fion,  as  fet  forth  in  the  affidavit  by  the  (enior  felloV>  is  fuf- 
£cient ;  and  that  Dr.  Gregory  is  fufficiently  eledled. 

Mr.  Juflioc  4flon-^h.  is  very  material,  to  confider  in  what 
manner  the  exercife  fhould  be  of  an  information^  in  the 
fiature  of  a  ^  warranto. 

The  precedents  are  in  the  name  of  the  attpFney-general ; 
hat  a  great  number  have  been  found,  'tis  ailert^^  on  a 
late  fearch,  filed  by  tl^e  coroner  of  jthis  $:ourt. 

Rule  diffdiar^'. 

Bail 

EXCEPTION  againft  three  offered  forb^inftcad 
of  two:  Not  allowed.  I  fuppofe,  becaufc  notice 
was  given  of  all  to  juftify ;  fo  that  the  plaintiff  might  have 
Uken  them  pr  any  he  pleafed :  For  notice,  that  A.  B.  C. 

or 
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or  two  of  them,  will  juffify,  is  bad  |  as  ;^pears  hj  ilbt 
opiixioii  of  the  court  in  anotl^  o^ 

Irregularity, 

ON  a  Biodcm  to  fet  afide  proceedings  far  irr^gulatity : 
The  irregularity  coinplaincd  of  w^s,  the  procefs  be* 
mg  jerred  on  the  QiciiS'  of  Middle/ex^  yihffn  \%  ihould  have 

It  proved  to  be  a  ipiftake  pf  &m  perfbn  who  lerved  the  r  27  l 
prooefiy  as  to  the  fituation  of  the  premifle^  \  which  were  '  ^ 
OQ  the  right  fide  of  Chaneir^ane^  and  al}  the  houies  on 
that  fi^fi  he  ^nceived  to  be  in  MMUfex  \  as  1%  feemsj  in^ 
deed,  the?  fife,  except  one  or  two.  They  (uffered  the 
plaimiflr  to  go  on,  without  notice  of  the  iirregnlarity,  till 
the  <by  before  be  migHt  have  fignsd  his  judgment. 

Rnic  to  iet  a£de  the  procee4ingS|  but  without  cofis^ 

Coodlight  agmnft  BfldgCe 
Confiienct  between  Client  and  Attorney. 

TH  £  court  will  not  pen^t  an  attorney  to  alledge,  Ui 
client  has  declared  before  action  brought,  he  will 
vaive  a  forfidturf  on  whi(±L  he  fupports  his  a£tioQ. 

Anonymous. 

ON  a  Tcrdift  agauift  a  man,  for  having  in  his  poflit 
fion  a  piece  of  old  copper  iparkt  irith  the  broad-ar* 
row.  Motion  to  mitigate  the  fine ;  but  it  was  not  conceiv- 
€d  within  the  judges  authority  by  the  ftatutc.  The  man 
vffcutd  fimple,  and  really  ignorant  pf  the  meaning  pf  the 
muk.  Affidavit  that  he  was  not  worth  above  30 1.  dear* 
Judgment*  with  a  fine  pf  40s. 

Abatement. 

YI7HEN  a  woman  is  fued  as  femft-folc,  and  between 
YV    ^^  original  procels  and  appearance,  marries,  the 
aOkm  {has  not  abate  on  a  writ  of  error  \  and  to  this,  iS«:    * 
V.  Jones  (Lord  Raynmd)  was  Cited.— Therefore,  to  rcvcrfe 
jniigincnt  or  abate  the  aftion*  the  pica  mtfft  be  on  a  wri^ 

of 
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if  ^rror,  that  (he  iras,  at  the  time  of  fuing  out  thd  6rigl- 
nal  writ,  and  ftill  is,  a  feme-covert, 

Baxter  againji  The  Corporation  of  Shrewlbury. 

ON  a  motion  for  a  new  trial,  a&  on  a  verdid  agiinfi 
evidence ;  the  jury  having  found  a  cuftomary  right 
for  pcrfons  born  in  ^he  place  to  be  admitted,  paying  5  L 
t   Z8    1       '^^^  court,  particularly  Juftice  ^J^orty  feemed  to  doubt 
'     *      the  exiftence  of  fuch  a  bye-law ;  and  it  ftood  over.     And 
afterwards,  in  the  iamc  term,  Lord  Mansfiefd  deKvered  his 
opinion  thus—- —  • 

We  all  ^nk  this  a  matter  of  great  importance,  to  come 
to  a  folemn  determination ;  though  by  what  courfe  rcc^tdres 
to  be  deliberately  refolved* 

If  the  5 1.  fine  be  only  a  bye-law,  it  might  be  repealed  ; 
if  ufage,  not,  Tlic  jury  indeed  found  it  ^  ufage,  but 
new  evidence  has  arifen  fmce. 

Whether  it  extends  generally,  or  no,  is  a  point  of  voj 
weighty  difcuffion*  'JThe  largenefi  of  the  fine  is  difficult 
to  be  accounted  for  ^  but  my  brother  Aften  has  mentioned 
toll,  and  other  pecuniary  advantages,  which  may  be  a  good 
ciufe  why  the  freemen  of  Shrnc/hurj  fhould  bjs  iubje£t  to 
fo  large  an  one. 

We  think  the  rule  ought  to  be  difdiargcdp    ' 

Appearance  to  Judgment. 

y^  N  a  motion  of  Mr.  Gould^  to  dJfpefife  w^  the  pcr- 
\J  ^^^^  appearance  of  certain  delinquents  ta  receive 
judgment : 

It  appeared  they  were  overfeer^  and  had  difpofiefied  a 

.  poor  woman  out  of  a  little  cottage  where  her  mhcr  had 

^  liyed  fifty  years,  on  an  apprehenfion  that  ihe  would  marry, 

and  thereby  gain  a  fettlement.     The  woman  was  wandering 

without  an  houfe,  and  her  cottage  had  been  deftroyed  in 

the  night. 

Lord  Jlfiwi{/fcA/— The  court  fufpends  the  rule  for  com- 
manding or  difpenfing  thdr  perfonal  appearance,  *till  it  be 
lauown  whether  the  ova*feer3  will  rebuild  the  hoiiles  at  the 
exj[>eRce  computed  of  20 1.  and  pay  the  expence  of  joumies 
asid  timefet  by  the  court.  If  they  fail  pf  fb  doing,  k  is 
tkely  to  turn  out  much  more. 

{Scale 
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Scale  againfi  Hunter: 

Tofct  afih  a  Verdia  for  cMceffive  Dam^^es. 

ON  an  action  for  damages  for  the  value  of  a  gref-^ 
Iioimd>  the  plaintiff*  laid  his  damages  at  20 1.  The 
jarj  b^  their  verdiA  gave  80  L  and  one  t>f  the  jurors  faid^ 
Ik  would  not  get  off"  the  bed  on  which  he  then  threw  him- 
&lf^  till  they  gave  500!.  Motion  to  fet  afide  the  verdiA,  T  ^^  ^ 
as  exceeding  the  daxnages  laid  by  the  plaintiff*  in  his  decla- 
ntioD. 

It  appearing  to  the  court  that  the  verdift  did  exceed, 
and  that  the  jury  had  taken  into  confideration  abufive  words 
fpoken^  9S  if  the  aAion  had  been,  isf  alia  enormia^  the  ver- 
i&  was  iet  afide. 

King  itgainji  Badford. 

ON  an  information  for  fufiering  and  exercifing  within 
,  his  houie  billiards  and  other  unlawful  games. 

The  man  was  not  iummoned,  the  games  not  cxpreffed^ 
except  Ulliards,  which  were  laid  as  againft  the  30  G.  2^ 
viudi'was  held  not  to  extend^  except  to  perfons  under  par- 
ticular deicriptions ;  and  billiards  were  not  taken  to  be 
vidiin  any  other  z&  except,  perhaps,  33  ff.  8.  which  in- 
fiiAs  different  penalties  from  what  were  intended  by  the 
infiamation,  and  fubjeAs  the  offender  to  the  cognizance  of 
a  di£Ferent  jurifcii£tion. 

Rule  to  (hew  caufe  quafhed. 

Bail. 

IF  rule  be  to  pujt  in  bail  within  four  days,  and  bail  be  put 
in  after  the  four  days,  and  before  motion  for  attack- 
iDoit,  It  fecms  good.     Sed  ^/. 

Bail  in  Felony. 

ON  return  to  an  habios  corpus^  priibners  were  brought 
before  the  court,  on  fuipicion  of  dealing  £elomoi^y 
a  Ivgc  quantity  of  cotton. 

It  was  pleaded,  that  the  commitn^ent  bemg  on  Aifpicion, 
vxi  t^prietors  in  the  linen  trade  commonly,  on  account  of 

F  the 
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the  great  lofs  fuftained,  charging  the  whole  ftock,  there 
was  no  ground  fufBcient  10  fuppofe  felony  on  accotmt  of 
quantity ;  and  therefore,  that  they  be  admitted  to  bail. 

I  ft  OhjeBion.  That  they  may  take  their  trial  in  five  days 
at  the  feflions  \  and  that  the  prifoners  got  into  their  hands 
a  large  quantity,  under  pretence  of  printing,  but  took  oiit 
the  marks.  Therefore  the  intent  made  them  guilty  of  ileal- 
ing  ai  initio ;  as  in  an  horfe  taken  from  the  owner  under 
pretpnce  of  trying  his  paces. 
L  30  3  2d  ObjeHion.  To  three  of  the  bail,  fix  being  ofFered, 
and  that  they  muft  give  four  bail  j  and  Mr.  Bearcroft  faid, 
that  when  more  was  offered  than  the  law  will  require,  as  four 
are  required  in  the  cafe  of  felony,  they  muft  be  able  to 
juftify  all. 

Court — No  fuch  rule. 

3d  QhjeBion.  In  the  cafe  of  felony,  lefs  than  four  are 
never  taken. 

The  court  denies. 

4th  OhjeBion.  Againft  the  bail ;  notice  of  fix,  and  three 
allowed ;  one  of  whom  does  not  appear. 

Court  agreed  not  to  admit  bail,  unlefs  the  third  appear- 
ed ;  and  obferved,  that  it  is  an  exception  againft  the  pcrfon 
offering  bail,  to  have  fo  many  excepted :  One  was  received 
at  laft,  of  thofe  excepted. 

The  profecutor  confents  that  they  ftay  in  TothUUJUlds^  on 
condition^  that  the}'  be  delivered  up  on  notice. 


Trinity 


Trinity  Term  5 

la  Geo,  3.  177a.  K.  B. 


Barker  agatnft  Freeman. 

On  Conftruilim  of  a  Deed, 

1IMIT  ATION  to  fupport  an  cftatc  tail,  ran  in  the  C    3^    3 
J    following  terms 

EHate  for  ninety- nine  years,  if  the  tenant  (houid  fo  long 
live ;  and  after  his  death  to  truftees,  to  preferve  contingent 
rtmainders  during  his  life. 

Argued,  That  this  limitation  being  repugnant,  the  iub- 
fequcnt  eftatcs  were  all  void.  That  the  defign  of  the  fet- 
tlcr  could  nor  be  known ;  that  it  was  more  than  obfcure 
and  untechnlcal,  it  was  unintelligible,  nonfenfical,  and  im- 
prafticable ;  and  an  utter  contradi^ion.  The  fcttler  was 
mailer  of  the  queftion,  and  has  faid,  the  eftate  of  the 
tniftees  fhall  not  commence  during  his  life,  but  after  his 
d^h.  An  eftate  for  ninety-nine  years,  is  not  an  eftate 
for  life :  So  that  the  remainder  is  void  at  its  creation,  for 
want  of  particular  eftate  to  i'upport  5  for  it  is  not  to  com- 
mence till  after  his  death.  And,  in  conftrudlion  of  law, 
his  life  may  out  ftand  the  term,  and  then  there  will  be  no 
eftate  out  of  which  the  remainder  can  fpring ;  for  it  can- 
not vcft  during  his  life,  he  has  expreiled  the  contrary  j  and 
after  his  death  it  cannot',  becaufe  the  particular  eitate  is 
iKon  of  an  eftate  for  life. 

In  the  cafe  of  Dormer  v.  Fortefciie^  1 762,  in  the  Iloufe 

of  Lords. Limitation  of  an  eftate  to  J^hn  Dormer^  and 

Kis  heirs  •,  and  if  he  died  without  id'ae,  to  Roler:  Donmr 

fw  ninety-nine  years.     And  on  his  death,  t^r  ibancr  c\pi- 

F  2  rauan 
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ration  of  the  term»  to  the  taruftccs  named,  to  prcfervc  con- 
tingent remainders  during  life.  The  fame  incongruity  was 
alledged  :  And  had  it  not  been  for  the  words  "  or  fooner 
C  3  2  ]'"  expiration  of  the  term,"  would  have  been  a  cafe  in 
point.  An  eftate  for  life,  to  commence  after  death,  is 
void  ;  But  the  expiration  of  the  terin  might  have  happen- 
ed by  effluxion,  forfeiture^  or  various  ways,  1  herefbrc> 
if  it  was  then  determined  thofc  words  only,  '**  or  fooner," 
i£ff.  made  it  good,  it  appears  an  express  determination  in 
favour  of  the  prefent  objeftion.  As  to  the  doftrinc  of  rc- 
jcfting  infenilble  words ;  it  cannot  be  difputed,  they  may 
rejtdt,  or  more  properly  difregard,  infenfible  words ;  that 
is  words,  I  fuppofe,  that  cannot  be  underftood.  Words 
are  not  infenfible  that  arc  contrary  to  other  words  in  an  in- 
ftrument,  but  very  operative 5  they  make  it  effcftually  void* 

Serjeant  Glynny  on  the  other  fVde-^-This  is  a  point  which 
your  lordfhips  left  open^  having  decided  the  reft  *,  and  is, 
whether  an  eftate  of  freehold  pafled  to  the  truftees  to  prc- 
ferve  contingent  remainders,  or  not.  In  which  laft  cafe,  the 
whole  intent  fails  of  all  parties.  We  contend  it  to  be  1  re- 
mainder to  the  truftees  of  an  eftate  of  freehold,  an  eftate 
for  years  only  between ;  which  being  a  chattel  intereft,  the 
freehold,  having  nothing  elfe  bet^vcen,  commenced  imme* 
diatcly  to  the  truftees. 

The  very  part  to  which  your  lordftiips  apply  yotir  atten* 
tlon  at  prefent,  proves  the  intent,  that  the  ^ruftees  muft 
take  immediately  on  Airrender,  forfeiture,  or  other  acci- 
dental lapfe  of  the  term,  before  death  of  the  tenant  for 
years. 

The  true  method  of  conftruing,  we  fubmit,  is — ^rejeA- 
ing  the  words  "  after  the  dcceafe,"  or  fupplying  other  words, 
•*  or  fooner  expiration,"  iffc.  It  is  faid,  there's  no  pre- 
tence nor  precedent  on  the  books,  for  rejecting  any  w^wds 
not  merely  infenfible.  In  Lord  Cokej  an  eftate  to  heirs 
male,  without  faying  of  his  body,  makes  a  good  fee-fimple, 
rejecting  the  word  "  male."  So  in  all  conditions  of  a  deed, 
or  limitations  of  a  fctdement^  a  word  not  only  that  defeats, 
but  makes  lefs  beneficial  than  the  former,  is  always,  by  the 
conftant  courfe  of  tlie  conftruftion  of  law,  rejefted. 

In  this  cafe,  if  we  do  not  rejeft  the  words  contended  for, 
a  fettlement  in  confideration  of  marriage  will  be  totally  de- 
-  feated. 

Confidered  as  a  common  condition,  it  (hall  be  taken  be- 
neficially  to  the  grantee ;  that  is,  in  the  import  of  it  to  the 
truftees}  but  it  is  objedkd,  why  ihould  we  not  rejcA  words 

repug- 
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rqmgnant,  on  one  fide  as  weQ  as  on  the  other  ?  And 
theii  the  whole  intent  would  perifh  to  the  parties  on  both 
fides ;  contnuy  to  the  maxim,  ut  res  magis  valeat  quam  pe* 
rei^\  {q  by  the  mere  dry  rule  of  conftruftion,  we  muft  re- 
jeCt  in  favoiir  of  the  grantee*  They  fay,  rejeAion  would 
be'  infufficient ;  but  we  mufl  Aipplyi  I  muft  faj,  by  impli- 
cation of  law^  I  fiabmit,  the  words  <<  or  fix>ner  expire 
tion"  might  be  underftood.  It  was  held  in  Dormer  v.  FoT"  C  33  3 
tifcuey  they  might,  even  fiippofing  thcnr  were  pot  taken  as 
infertedy  and  that  the  infertion  was  pnncipally  for  the  be- 
nefit of  thofe  who  were  to  take  advantage  of  forfekure.  I 
hope,  therefore,  your  lordihips  wiU  adjudge  the  eftate  to  be 
veiled  in  the  traftees,  and  that  the  plaintiff  (hall  recover* 

Mr.  Dunningf^l  never  underftood,  that  every  deed  was 
abfolutdy  inddfeazible.  It  feems,  the  intention  is  all  in 
all  I  and  once  find  out  that,  all  expreffion  is  fiiperfluous^ 
and  no  repugnancy  pf  words  can  cover  the  intention,  but 
that  it  will  appear  with  fufficient  certainty  and  effe£t  I 
never  did  underftand  fuch  an  extent  of  conftru£tion  was  or 
could  be  aUoyred.  If  the  intention  be  difcoyered  to  pre* 
ierve  con$m^gsa%  remainders;  if  he  had  only  named  the 
perfbns  he  meant  to  take  in  fucceffion,  without  appointing 
limitations  pr  afcertaining  the  eftate  to  pafs^  and  was  to 
fay  only  <^ 'tis  my  intqit  that  contingent  remainders  be 
preferv^,''  the  court  will  make  the  limitations,  afcertain 
the  quantity  an4  quality  of  the  eftate ;  and,  on  this  fingle 
hint,  firame  and  execute  for  him,  a  complete  will.  Is  an 
eftate,  thcn^  in  Jiituro^  to  be  made  one  to  commence  im« 
mediately  ;  aQ  eftate  for  years,  to  be  niade  a  fi^ehold ;  an 
eftate  for  life,  a  fiee-fimple  I  (All  th^fe  are  new  principles» 
pofitiveiy  aiBerted.)^  What  would  not  be  the  confufion? 
All  the  language  of  the  lav,  all  the  techi>ical  terms  infifted. 
on  in  fiiCh  numbers  of  cafes,  all  vanifh :  All  were  arguea 
(if  intention  was  enough)  by  ignorant  men,  and  determine 
ed  by  imof  ant  judges.  It  ieems  to  ftrike  at  the  fi)un<}a- 
tions  of  ali  law.  I  have  often  hear4f  one  only  ill  decifion 
is  produ^ve  of  more  mifchief  thai>  can  poflibly  be  compen-  ^ 
fated  by  any  good  to  individuals :  But  it  feems  we  mu{|: 
feek  from  authority,  wliat  can't  be  had  firom  argument, 
la  the  determination  of  the  cafe  which  has  been  difputed 
between  us,  which  my  learned  friend  aflerts,  impowers  the 
court  to  alter  and  infert,  and  rejed  generally,  the  opinion 
is,  we  cainnot  alter  words  m  the  deed ;  we  cannot  infert 
words,  but  we  may  rejcA  words  merely  infenfible. '  }£  there 
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is  room  for  two  conftru*£tions,  equally  legal,  then,  1  un- 
^  derftand,  the  court  may  choofe  that  which  anfwcr»  the  intent, 
ut  res  magis  valeaU  It  is  a  great  deal  more,  that  the  court 
is  required  to  do  here,  than  the  court  ever  granted  to  a 
will :  "It  defeats  the  favourite  fucceflion  of  the  law,  by  tak- 
ing it  from  the  heir  at  law.  Even  if  a  teftator  fays,  1 
mean  to  difinherit  my  heir  at  law,  he's  a  rafcal,  and 
ihall  never  have  a  fixpenc^  of  my  money;"  if  he  limits  it 
no  where  clfe,  it  goes  to  the  heir :  And  I  hope  this  will  be 
the  laft  of  the  laws  of  England  which  fhall  be  over-turneti. 

I^rd  Mansfield,     After  reciting  the   deed,    concluding 
with  limitations  in  tail  to  the  firft  and  every  other  fon,  his 
lordfliip  proceeded  to  judgment  Upon  the  point  particularly 
inquellion. 
C  34  ]  intent  of  the  parties  depends  on  this,  whether  there 

is  a  good  eftate  of  freehold,  to  fupport  the  limitations  to 
the  lirft  and  every  other  fon. 

There  is  no  refulting  ufe  in  the  grantor ;  ncM-  fpringing 
life,  as  in  an  executory  devife,  to  the  truftees.  The  differ- 
ence of  favour  between*  a  will  and  a  deed,  is,  as  to  the 
technical  terms  of  limitation,  which  are  required  in  a  deed, 
but  may  be  difpenfed  with  in  a  will :  But  intent  (as  in  Lord 
Chief  Juftice  Wiliest  opinion)  rouft  be  equally  preferved. 
Tills  contradiftion  leaves  no  doubt  of  the  intent,  it  being 
on  a  valuable  confideration  for  a  fettlement  to  iflue.  The 
great  opinion  in  the  Lords  went  againft  the  ftricl,-  technical, 
verbal  terms.  The  limitation  is  not  after  death  there, 
fim-^>ly,  but  the  end  or  fooncr  determination.  Where  there 
are  any  parts  to  fliew  intention,  the  courts  muft  lay  hold  of 
than  5  as,  *<  or  other  fooncr,"  l^c.  But  as  thcfe  words 
would  have  overturned  tlie  latter  branch,  (for  it's  a  limita- 
tion to  the  firft  and  every  other  fon  Kving ;  the  anceftor's 
was  an  eftate  interpofed,  with<tut  freedom  to  fupport  it) 
therefore  they  rejected  the  words  "  after  deceafe,"  as  infen- 
lible;  though,  certainly,  they  are  words  not  without  an 
operative  meaning. 

The  limitation  is  to  prevent  the  father,  with  confent  of  the 
fon,  from  barring  the  remainders  without  the  truftees  :  Are 
not,  here,  the  words  «  after  his  cieceafe,"  followed  by  «« to 
*<  preferve  contingent  remainders  during  his  life,"  infenfiblc  ? 

Therefore,  I  am  of  opinion,  either  "  after  deceafe"  ihould 
be  rejefted,  or  "  other  fooncr  determination"  be  fupplied : 
And  this  will  be  rule,  when  intent  can't  be  made  out  from 
the  body  of  the  deed. 

Bail. 
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Ball. 

O  T  admiflible,  on  account  of  effeib  abroad. 

Award. 


MOTION  tq  fct  aiyc  an  aw^d  for  that  the  arbi- 
trator had  awarded  cofts  of  arbitration^  ¥rithout  ipe^ 
ual  authority  for  fo  doing. 

Mr.  Mansfitid  argued.  That  arbitrators,  without  ipecial 
authority,  have  no  fuch  power. 

Mr.  Z)0ffm/]r^-*'This  is  not  a  fpe^ai  arbit^^ion^  but  a  ge»  * 
neral  one  under  the  a£t,  to  determine  all  differences,  and 
do  complete  juftice  between  the  parties;  the  cods  of  the  [  35  ] 
^cdon  and  arbitration,  as  well  as  the  debt,  have  been  ^ven 
^  the  arbitrators  againil  the  defendant  in  this  cafe ;  ber 
caiife,  m  their  judgment,  the  ddend^t  ihould  never  have 
litigated. 

Mr.  Mansfield — I  conceive,  the  power  of  the  arbitrators 
K  to  decide  differences  between  the  parties  at  the  time  of 
lubmiflion;  and,  beiides,  there  is  the  great  inconfiftcncy 
of  its  being  (aid  that  cofts  ihall  npt  be  paid,  and  yet  they 
tax  cofts. 

Mr.  Z>r/imii9rg«— Suppofing  the  debt  looL  and  the  coft$ 
5 1  and  105  L  cofts  given;  then  they  fay  they  will  give  no 
coils ;  that  is,  having  included  the  cofts  in  the  fuU  fmn, 
they  add,  for  fear  pf  miilake,  the  cofts  ihall  not  be  paid 
befidcs. 

Lord  Mansfield — \t  only  appears  an  inaccuracy  in  the 
wording;  but  I  fee  no  reafon  tofet  afide  the  ;iward  on  it. 

Mr.  Mansfield — If  your  lordfhip  thinks  the  award  may 
be  fubftantiated  in  the  reft,  the  cofts  of  |Jie  arbitration,  at 
Icaft,  wiD  not  be  good. 

Lord  Mansfield — ^^Fis  a  very  nice  diftinAion :  It  does  not 
appear  upon  the  face  of  the  award ;  if  it  had,  you  might 
legally  have  taken  avail. 

Mr.  Juftice  Afton  [I  think]  of  the  fame  opinion* 

Mr.  Cowper — ^In  the  cafe  of  Giles  v.  Underwood^  cofts  of 
die  reference  were  not  allowed  to  be  difcharged ;  it  not  ap- 
pearing upon  the  fhce  of  the  award. 

Lord  Mamfield — The  cafe  cited  by  Mr.  Cowper  is  in 
p*>\ct.  ^  *  ' 

Let  die  rule  be  diftharged. 

Gregory 


o 
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Gregory  againft  Onflow. 

N  a  md6on  for  an  attachment  for  contempt,  m  re^ 
iifting  the  fhcriff  of  Zbrenvjhur^^  on  an  arreft  for 
debt. 

On  the  plaintiff's  a/Edavit,  it  appeared,  that  they  were 
afiVifted  in  attempting  to  execute  the  warrant,  and  one 
hod  his  arm  beaten  to  a  jelly ;  and  that  the  defcVidant  0/i«- 
Jlow  took  from  them  the  King's  wan-ant  \  ;ind  that  they 
got  away  the  defendant  by  force,  from  the  Lands  of  legal 
procefi  i 

C  36  3  Mr.  JfcflWj^-r-Thatj  if  true,  the  flieriff  might  and 
ought  to  have  returned  a  refcue  \  that  they  had  behaved 
violently,  and  refufed  bail  \  and  that,  except  the  mstaphcv 
rical  injury  of  being  beaten  to  a  jelly,  all  the  harm  that  had 
happened  was  the  entanglement  of  one  of  their  fpurs  in 
one  of  the  women's  petticoats.  As  for  the  contempt  of 
the  court  charged,  in  faying  many  deriding  words,  they 
could  not  have  anfwercd  more  pofitively  and  precifely,  if 
they  had  anlwercd  to  interrogatories.  And  hoped,  thercr 
fore,  his  lordOiip  Vould  not  think  it  neceifary  ta  interpoAr, 
by  the  extraordinary  affiftance  of  attachment,  but  dif- 
chargc  the  rule  without  coils. 

Mr.  J)unntngy  on  the  contrary.  That  the  flieriff  had  a 
right  to  choofe  his  remedy,  if  he  thought  attachment  bet- 
ter than  returning  a  refcue.  That  the  metaphorical  harm 
wa$^  only  metaphorically  anfweredj  for  they  admit  the 
plaintiff,  being  a  great  large  man,  got  a  little  hurt,  but 
don't  believe  his  fide  was  all  a  jelly.  At  leaft,  then,  I  fliall 
gain  by  an  attachment,  an  eftimate  of  the  quantity  of  his 
fide  that  was  made  jelly.  Onjloiv  owns,  that  being  ftruck 
at,  he  gave  a  blow  with  the  fliovel  at  Gregory  \  and  leems  to 
have  relied  much  on  his  wife,  mother  and  fitter,  to  facilirr 
tate  his  efcape.  This,  my  friend  fays,  is  very  natural:  I 
admit  it ;  but  I  hope  he  does  not  think  it  legal. 

As  to  the  obje<?tion  of  not  returning  a  refcue ;  they  ob- 
jeft  being  treated  with  great  lenity  by  a  procefs  being  taken 
out,  where  they  will  have  every  advantage  legally  poffiblc, 
inttead,  of  being  concluded  by  a  much  feverer  mode  of  ac- 
tion. 

The  contempt  of  the  court  will  perhaps  be  better  an-r 
fwered,  when  they  come  to  fwear  upon  interrogatories,  in 
anfwer  to  the  charge  againft  them,  before  the  matter  of 
this  court. 

Lord 
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Lord  Mansfield — Tiierc  appear  faults  on  both  fides; 
O^pv  confeflcs  ftrtking  firfty  (hovrthe  fhovd  came  in  docs 
net  appear ;)  and  they  refiifed  bail. 

i  think  it  TTould  be  improper  to  proceed  on  an  attach- 
E^t,  3S  the  parties  could  not  anfvrer  farther. 

Let  the  rale  be  difchargcd. 

Elderton  a^ainft  Freemantk. 

ON  a  promiflbry  note  for  a  debt  contracted  by  an  infol-  Turner  v. 
vent  debtor  before  his  difcharge,  given  to  a  truiiee  Schomberg, 
if  the  benefit  of  the  creditor,  R^iSl*- 

Mr.  HaMmond — An  infoiveut  debtor^  before  he  went  to  r  ^^  t 
priTun  owed  36 1.  he  \i^as  afterwards  difchargcd  by  the  in^ 
iittsx  7&  \  and  then  agreed  and  promifed  to  pay,  by  two 
^jiccas  a  month,  the  whole  fum ;  and  having  thus  difcharg- 
ei  twelve  guineas,  on  his  inability  to  pay  more,  the  credi- 
vx  came  on  hkn  to  prove  a  new  debt,  on  a  new  promife : 
But  not  allowed. 

In  the  cafe  of  Ferd  v.  Chilten^  Common  Pleas,  HUerj 
Term  1772.  Ck>lten  was  an  attorney,  he  was  indebted  b^ 
fore  hb  difcharge  on  this  very  aft  of  G.  3.  1769  5  he  pro- 
niifed  to  pay  that  debt  after  his  difcharge ;  and  concluded 
:gnormtly  in  his  count  in  the  aftion  brought  againit  him» 
to  the  country  and  not  to  the  court. 

SojesBit  Dtnfj  was  then  counfcl  \  and  was  held  by  the 
c^art  to  have  fpoken  the  very  fcnfc  of  the  aft.  On  ac* 
«o<uit  of  the  informality  of  the  plea,  he  faid  the  defimdaot 
^^  concluded  ;  but  that  the  intention  of  the  aft  being,  to 
ftlieve  iniblvents,  was  to  be  taken  liberally,  largely,  and  in 
iti  full  extent ;  fb  as  to  difcharge  the  perfon  of  the  debtor 
of  ill  debts  contrafted  before  the  aft. 

The  only  queflion  here  is,  the  difcharge  of  the  perfon 
cf  the  debtor,  for  the  aft  does  not  difchar^  the  debt ;  if 
tke  dd)tor  Is  an  honefl  man,  he  will  give  a  written  docu- 
loent  of  the  debt,  on  which  the  promiflbry  note  was  given 
to  the  tmftee,  for  the  benefit  of  Eldnrtm  and  HaU\  whkh 
trail  the  law  wiU  recognize,  and  not  take  it  as  a  note  to  a 
third  perfon  in  extinguifhment :  Nor  can  it  be  underflood 
othawifc  than  the  old  debt,  vntl^  a  new  promife  \  nor  b 
the  debtor  to  be  taken  to  engage  for  more  than  payment^ 
>^r  tlut  he  would  furrender  (or  ought)  his  perfon  to  be  ifl>» 
pfifeu^d. 

Jodgment  for  tlie  defendant. 

Hoc. 
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Naff,  This  was  on  demurrer,  and  the  points  on  which 
Mr.  Hammond  argued^  were,  that  the  truft  and  note  to 
a  third  perfon,  for  the. benefit  of  U>e  original  creditors^ 
was  no  extingtiiihment  of  the  debt  controlled  before 
the  difcharge,  under  the  infolvent  aft,  and  creation 
of  a  new  one  fubfequent  to  the  aft :  And  that  the  pcr- 
fon  of  the  defendant  was  not  liable,  but  difcharged 
under  thp  infolvent  aft.  On  thefe  two  points,  parti- 
cularly the  fecond,  the  court  groui>ded  their  dctermi- 
na^iont 

Information. 

The  King  againfi  Wallis  and  Clarke,  Bailiffs  or 
Chief  Magillrates  of  Ipfvvich  in  the  County 
of  Suffolk,  .and  Otjiers. 

r    ^g    -1   /^  N  the  information  of  Banford^  a  coffec-houfc-kcepcr 

V^    of  Ipfiinchy  for  pertain  mifdemeanors 

Banford  alledgec)>  that  they  had  quartered  nmc^foldiers 
on  him^  and  three  ho^fes,  for  which  he  had  no  acconuno- 
dation* 

That  WaHts  had  prohibited  playing  cards  at  the  pbintiff's 
cofiee-houfe  \  till,  on  advice^  he  was  informed  fiich  amufe- 
ments  were  lawful. 

TThat  Wallu  quartered  them  out  of  malice  to  him  ;  and 
that  he  has  been  a  long  time  47 1.  ouf  of  pocket. 

SiuMifigy  a  brandy-merchant,  in  fupport  of  BanfonTs  af- 
fidavit^ fays  <<  that  his  trade  is  much  dlfcouraged ;  and 
that  his  cuftomers  *«  fay,  they  muft  deal  with  the  Clarkes^ 
*<  W.  and  J.  or  they  fliall  be  ruined  by  foldiers  quartered 
«  on  them." 

Another  deponent  complains,  that  CUrhe^  on  his  rqire- 
ienting  the  number  of  fo4dievsj  defired  to  fee^  the  billets^ 
and  tore  them. 

On  the  other  fide,  t^  counfel  for  Wallis  and  the  Clarkes^ 
aRedged  in  their  defence,  from  their  affidavits,  that  Wallis 
being  informed  of  an  houfe  encouraging  gaming,  fcnt  for 
the  perfon,  who'  complained  <•  that  it  was  very  hard  \  for 
«  Banford  had  pc<^le  gaming  from  mormng  to  night :" 
That  on  this,  a  general  order  iflbed,  to  fnpprefs  all  thofe 
Imufes,  of  which  there  are  many.  Afterwards,  that  going 
to  Banford'sy  he  was  very  fcurriloufly  treated  by  Banford^ 
cuftomers,  for  intcrnipting  their  play.  On  whidi,  he  fays, 
*'  he  dlfcouraged  the  houfe."      That  Banford  came  and 

com- 
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cotnj^ained  of  being  over  qnartered,  which  Wallu  denied, 
^  ?  thst  he  could  hcxr  it  better  than  moft  others :  That  he 
t'jiicd  he  W2S  encouraged  to  fly  in  the  face  of  juiHce,  which 
.z  would  not  fu&er  as  long  as  he  a^ted  as  a  magiibrate  ; 
mt  Banjord  had  been  ihamefuUy  favoured,  and  that  he 
. .  ^uld  have  his  proportion  encrealed  now.  That  he,  Mr. 
IV Ji^^  would  aftervards  have  advifed  with  all  the  jul^ices, 
ru  fe  whether  Banford  was  over-quartered;  and  that  Squire^ 
X  Attorney  on  the  part  of  Banfn-dy  faid,  he  did  not  wiih 
jj  proceed,  and  was  fatisfied.  . 

As  to  the  charge  againft  Clarke^  of  tearing  billets,  the  [  39  1 
£i:Vcr  given  is,  that  it  was  to  prevent  men  from  getting 
.iktcd  on  three  or  four  places  at  once,  and  contribution 
^-ing  rai£:d  accordingly.  He  denies  Stubhin^s  affidavit,  of 
■It  cmtomers  of  Stidfbing  refuting  to  deal  but  with  Clarke^ 
n  account  of  billeting  fo|diers :  And  refers  to  the  regifter, 
(ini  Clarke  s  trade  has  decreafed  iince  he  was  a  magifb^e. 

it  appears,  1  think,  that  there  are  one  hundred  and  feven 
uctnfed  houiea  in  Iff-wkh. 

vjojeant  Glynn  was  on  the  fame  fide  with  Mr.  Wallace  \ 
'^A  added,  that  he  hoped,  the  rule  againft  the  defendants 
vculd  be  diicharged  with  coils. 

iir.  Dunfiingy  for  the  informant.     That  the  complaint  is 
^  jy  ferious  ;  •  that  IFallU  refcnted  his  exclufion  from  a  fo- 
crt",  which   he  purfucs  now,    as  very  pernicious;    that 
y/Jlu  did  not  ufually  billet  there  before ;  that  the  billets 
B^ere  ufually  ^gned  by  one  juflice,  but  this  by  two,  in  which 
^i'jM/&  name  was  unneccflary.     That  the  party  in  tpwn 
»cx  Sir  yoAn  Mordaunfs  dragoons,  about  lixty  men  and 
j^i^jXj  horSc^  that  there  was  at  leaft  one  hundred  and  five  H- 
^.Tilai  houfes  in  Ipfwich ;  and  therefore  Banford  had  more 
^y  much  quartered  on  him  than  his  due  proportion ;  that 
:::c  ^comxnodations  were  not  good,  by  Mr.«  Walli/s  own 
raofdBon,    who  fays,  "  the  houfe  derives  its  •  profits,  not 
"^  from  the  lodgings,  but  from  the  company  that  comes  to  ^ 
^^  there."     That  'Us  faiJ,    Mr.   Wallu's  conduft,    if 
irregular  and  oppreiiive,  is  the  iiriV ;  that  'tis  the  firft,  is 
^counted  for  esdily.      'Tis  admitted,    the  lodging-rooms 
ire  juft  fuiiicient  for  the  family  only.     ITie  argument  is^ 
"  yon  have  not  room  for  horfes  or  foldiers  now,  but  you ' 
"may  have  both;  the  long  room  you  ufe  for   unlawful 
*^  games,  and  from  which  that  profit  arifes  which  makes  it  . 
"  lit  you  have  fo  many  men  and  horfes,  quartered  on  you, 
'<  Jivide  that,  and  make  part  into  flabling,  the  other  part 
"  for  lodging  room  for  the  foldiers."     Mr.  Wallis,  in  his 
^Sdavit,  explains  his  motive ;  **  Yon  have  flown  in  the 

<<  face 
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<<  face  of  juftice ;  one  of  us  muft  fall :  I  will  leyd  you,  or 
"  pcrifli  in  the  attempt.'* 

As  for  the  application  to  the  juftices,'  If  any,  that  it  was 
,  fet  up  for  colour  to  ruin  and  deftroy  that  houfe  which  alone 

he  wanted  to  dcftroy. 

As  to  the  dropping  of  the  enquiry  before  the  juftices,  it 
arofe  from  Mr.  Stanton^  one  of^the  juftices,  telliqg  him 
*«  that  their  jurifdid^ion  extended  not  to  review." 

They  fay,  they  had  a  defire  of  fupprefiing  the  amazing 
number  of  thefe  houfes :  Have  they  iuppreffi^d  many  ?  If 
C  4^  ]  they  had  fupprcffcd  Bftnford^s  for. his  fuppofed  crime,  which 
I  am  authorized  to  fay  now  ts  none,  their  motive  would 
have  appeared  *,  if  they  had  ftruck  off  qnore,  they  would 
have  fupprefied  thofe  with  whom  they  had  qo  quarreL  As 
for  Banfofd's  being  the  beft  houfe  in  the  town,  Mr-  U^alliSf 
the  defendant,  fays,  it  is  not'  fo  ip  the  lodgings,  which  are 
allowed  but  fufficient  for  the  family^  but  he  infers  the  pro> 
fits,  firom  the  gaming  and  extravagance  which^  he  fays,  he 
fees  is  carried  on  there. 

Lord  Mansfield^'-Whtxi  application  is  made  for  an  in* 
formation  againft  a  magiilrate,  for  partiality  and  corruption, 
the  whole  cafe  ought  to  be  ftated ;  for  out  of  the  whole  the 
grounds  muft  ariie,  on  which  farther  proceedings  may  be 
granted  or  refufed. 

So  vexatious  a  method  of  enquiry  into  the  condud  of 
men,  expofed  by  their  office  to'much  mifreprefentation,  as 
that  which  omits  very  material  points,  and  refts  on  thofe 
only  perverted  by  faife  confequences  which  fcnt  the  profe- 
cutioo,  merits  to  be  difcountenanced*  In  the  infbnce  be- 
fore us,  Banford  has  been  guilty  of  an  attempt  to  impofe  on 
the  court.  He  fbtes  what  may  look  like  an  intention  of 
overburthening  him  in  WaHu^  and  omits  the  prior  part  of 
the  affair.  A  ferjeant  (it  appears,  at  the  coming  out  of 
the  ftate)  and  fdur  men,  were  fent  to  be  billeted  at  Ban* 
ford*z.  Though  the  men  were  wet ;  though  after  a  long 
march/  and  arrived  at  night,  in  very  bad  weather,  (in  No- 
vernier)  he  would  not  admit  them  to  the  kitchen  fire  \  but 
turned  them  out  to  fhift  for  themfelves  as  they  might  be 
able.  '      * 

The  ferjeant  goes  and  tells  the  magiftrates  their  orders 
were  not  obeyed.  In  the  mean  while  a  great  diflurbance 
enfues,  and  a  perfon  who  happened  to  hear  it,  begs  for 
peace,  that  fome  care  might  be  taken  of  the  foldiers^ 

Clarke  and  Wali'u  remove  the  foldiers  to  the  White  Lien 
and  the  Crofs.    So  far  were  they  firom  malice  to  Banford^ 

that 
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cbt  tfaer  ihewed  improper  fiivour  to  him.  Afterwards  a 
nan  comes  to  the  knowledge  of  Walllsy  who  kept  a  billiard 
ubk;  he  is  iammoncd,  confiefles^  ahd  begs  that  Banford 
i:A  TSOBj  others  mav  be  put  down,  or  cthcrwife  he  fhall 
be  niiocd.  On  this  the  magiilrates  give  a  general  order 
igisift  all  the  Ucenied  houfes  lufpeded  of  exercifing  unlaw- 
ful games,  and  at  unfeafbnable  hours.  Very  fcurrilous  be* 
hir^our  paflcs  againft  IValiis  at  his  coming  into  Banford'^. 
cpff  and  another  attofmey  tell  him  they  wonder  at  the 
bpcdmce  and  ignorance  of  the  magiftrates :  That  they 
rse  gentlemcny  and  had  a  right  to  play  at  what»  and  in 
Hut  manner^  they  pleafed*  'Tis  faid^  and  it  appears  like* 
lyontlirfiKX  of  the  affidavits^,  that  an  aflociation  has  been 
cmered  into,  to  intimidate  the  magifirates,  and  to  fupport 
the  proiecutioii. 

Soase  time  after,  Banfird  has  nine  foldiers  and  three  C  4'  } 
bcr&s  quartered  on  him :  He  goes  to  Mr.  Wallisy  fays,  he 
tbinb  himfelf  iU  uied  in  being  burthened  by  fo  many. 
WdTis  anfwers,  *«  I  do  not  thank  you  are  iU  uied ;  for 
''vhere  the  lAm  and  Crrfs  have  twelve,  you  ought  to  have 
*^dghtcen*  I  was  mudi  furprifed  to  find  you  have  been 
« iliamefully  excufed  thefe  three  years,  from  havmg  any 
^quartered  on  you*  Tou  have  flown  in  the  face  of  juftice 
«  aid  die  laws  ;  to  which  I  underftand  you  are' encouraged 
''br  a  iet  of  dtffipated  heroes.  While  I  aft  as  a  nu^ftraite, 
**beaffiff«d9  I  ^^^  fupport  juftice  and  the  laws  to  my  ut- 
**  ^seAi  One  of  us  muft  give  way ;  and  I  will  either  make 
''itsa  m,  or  periih  in  the  attempt.**  Thefe  words  he 
sied,  or  fbme  tp  the  like  efiefl,  impoiting  a  fpirited  refolu<« 
ton  of  mauntaming  lixt  duty  oJF  that  authority  with  which 
^  wa  entrufled.  A  violation  had  been  committed  by 
&^i/M  of  the  duty  and  refpeft  he  owed  to  the  laws ;  and 
aieexned  but  equitable  his  proportion  fhould  be  encreafed, 
sfter  he  had  warded  the  juft  burthen  fo  long,  and  with  fb 
sadi  contomacy. 

Clarie  has  little  particularly  :^ainft  him,  except  hb  a£Ung 
vith  WalSf,  in  quartering  the  nine  foldiers  and  three  horfes ; 
[br  what  is  fsnd  in  the  affidavit  of  Su/an  Groves  deferves  no 
atten&m.)  It's  true^  the  affidavit  ipeaks,  that  for  not 
^i&ng  "v^th  Clarke  (he  had  been  fo  over-run  with  foldiers 
tbat  (he  was  forced  to  quit  her  bufinefs  and  habitation ;  but 
^  denies  the  truth  of  that  faft,  fays  (he  did  deal  with  him, 
^ad  chat  fhc  was  not  ovcrburthened  j  and  expreffes  great 
coQcem,  that  Ihe  was  deceived  by  the  affidavit  read  to  her, 

ia 
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in  fuch  a  manner  that  (he  could  not  tell  how  to  undef* 
iland  it,  '  . 

A  circumftance  is  mentioned,  That  a  man  came,  who 
faid  ho-  thought  he  had  b««en  pverburthcned  •,  Clarki  fays, 
*<  I  can't  help  till  the  next  change  of  quarters ;  and  then  1 
«*  will  relieve  you."  The  other  then  fubjoins,  *«  I  have  fo 
«*  little  dealings  with  you,  I  hardly  know  how  ta  aik  you 
*«  to  fubfcribe  to  my  bowling-green."  To  which  Ckrh 
replies,  "  No  mattter  •,  I  don*t  do  for  the  trade,  but  I 
'«  don't  mind  half  a  guinea :  However,  if  I  think  of  yori, 
<<  think  of  me."  Is  not  this  referred  to  the  fubfcription, 
and  the  ireturn  he  thought  reafonable  for  it  in  the  man's 
cuflom  ?  Has  it  any  thing  to  do  with  the  quartering,  and 
relief  from  that ;  which  he  pronilfed  before  hand,  as  ibon 
as  it  could  be  reafonably  done  ? 

I  think,  therefore,  thefe  ought  to  be  difcharged  with 
coils ;  and  if  the  anfwer  of  J.  Clarke^  did  not  appear  am- 
biguous, together  with  another  circumftance,  I  ihould 
think  the  fame  as  to  him.  It  appears,  on  being  aiked  whe- 
ther there  were  not  lucrative  profits,  which  inclined  him 
to  take  the  troublefome  and  unthankful  office  of  billeting ; 
certainly,  fays  he,  Iconfefs. 
C  42  ]  He  anfwers  to  the  charge  of  this  converfation,  that  he 
never  acknowledged  the  taking  any  lucrative  profits* 

What  has  more  weight  with  me  is,  that  a  perfon  think- 
ing himfclf  over-quartered,  applied  for  a  removal  of  two 
foldiers,  and  two  other  men,  and  befpoke  fomc  fpirits; 
but  not  liking  them,  deiired  to  change,  and  others  were 
fent,  whkrh  he  and  his  companions  complained  of,  and  he 
bought  no  more ;  after  which  the  men  were  fent  back  to 
him  again. 

I  think,  therefore,  the  rule  againft  him  ough(  to  be  dif- 
charged, without  cods. 

Note — In  the  cafe  of  The  King  againft  Badfordj  (the 
Eafur  Term  precedent)  this  man  had  been  proceeded 
againft  on  three  infihuations,  for  fuftering  billiards  and 
other  unlawful  games.  The  man  not  fummoned  5  the 
games  not  expreiled,  except  billiards,  which  were  laid 
as  againft  the  30  G.  2.  which  was  held  not  to  extend, 
except  to  perfons  under  particular  defcriptions ;  and 
billiards  not  taken  to  be  within  any  other  a^t,  except 
(perhaps)  the  33  //.  8,  which  inflifts  diderent  penal- 
tics  from  what  were  intended  by  the  information, 
and  fubjefts  the  offence  to  the  cognizance  of  a  differ- 
CRt  jurifdifticn.    This  was  the  cafe  to  which  Mr. 

Dunning 
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Dumnhtg  dloded ;  and  the  grounds  of  the  court  were 
oa  the  irregularity  of  the  proceedings. 

Aflault. 

ON  an  a£tion  of  aflauk«  agalnft  fbtne  gentlemen,  (cho- 
lars  of  Camhridgey  which  ftood  for  judgment,  the 
court  was  ap{^ied  to,  in  order  to  bbtam  leave  that  their 
perfoDal  appearance  might  be  difpenfed  with }  for  that  the 
^qIc  was  by  miilake,  and  the  gentlemen  were  very  foxry.    ' 

lord  Mtknsfield — If  the  gentlemen  are  concerned,  they 
woaid  be  forry  not  to  go  before  the  mafter.  TTis  a  very 
great  odfencey  to  attack  a  man  in  fuch  a  manner,  under  pre- 
tence of  oliibdce.  It  feems  as  if  they  went  with  a  deter- 
aioation  to  beat  fbmebody.  lis  a  yory  .great  irregularity. 
If  we  don't  admit  the  cognizance  of  the^univerfity,  wa 
soft  keep  the  peace  in  it.  Make  the  rule  to  go  befcnre  tha 
nader,  with  cofts. 

^^i  This  af&ult  was  committed,  I  think,  againft  a  per* 
£m  lefidem  in  the  univerfity,  but  not  loatriculated  there. 

Anonymous. 

ON  an  a6lion  of  aflumpfit,  againft  a  tenant  for  negleft  C    43    J 
to  repair  hedges,  (s'r.  the  defendant  counts,  land- 
M  did  not  affign  timber  fibr  repair,  nor  was  there  any  pro- 
per which  he  had  a  right  to  take. 

It  was  held  that  this  plea  was  bad,  both  in  form  and 
iibibttce;  for  that,  f(^.  Defendant  faith  not,  he  aiked 
the  tandlord  to  ^affign ;  which  he  muft  firft  do,  and  after- 
wards, on  refufal,  may  take  without  leave. 

Ncit,  That  by  plea  "  none  to  which  he  had  a  right,** 
»^*c  puts  on  the  jiuy  to  determine  on  the  matter  of  law. 

likewiie.  That  for  laying  no  venue,  the  count  was  bad. 

Poffibilities.  ^ 

*  Anonymous. 

JLfORE  176.  Cafe  of  WTntlocke  v.  HarJinge,  a  leafe 
'^  by  a  joint-tenant,  of  a  moiety,  to  hold  after  her  death 
&r  fixty  years.  If  the  other  joint-tenant  fhould  live  fo  long, 
«ft  good.  This  cafe  was  cited,  to  prove  poffibijities ;  but 
^Ivjja  V.  Seimn^  by  Lord  Talbot^  quoted  to  the  contrary. 
Btt  the  court  laid,  this  was  a  cafe  of  vefted  executory  in- 

terefts. 


Trinity  Term,  12  Geo.  3.  K.  B. 

tcrcfts.  C/arie  v.  Clarke,  2  Fern.  223.  was  quoted.  The 
V.  2  Bhcic*  court  fcemed  to  thinks  under  circumftances^  a  poffilMlity 
***^  »9o»    afSgnable,  though  in  general^   as  a  chofe  in  adtion^  not 

aflignable. 


o 


The  King  aja/n^  Hill. 

^  N  an  information  in  the  nature  of  a  qu9  nxHirretnt$,  to 
_     (hew  caufe  why  he  exercifed  the  office  of  burgeis  of 

the  borough  of  &alta/b 

Lord  Mansfield — ^In  I757>  an  election  was  began;  and 
adjourned,  for  a  riot,  to  the  17th  of  September.  *lis  re- 
markable, that  in  the  affidavit,  Mr.  Mayo  complains  of  the 
delay  defigned  to  hisr  prejudice,  and  declares  himfdf  defi- 
ed duly;  however  Hi/l^  was  Je  fano,€ie&.  In  17599  to 
quiet  difputes,  both  refign.  The  dificrence  in  the  terms 
of  renunciatioQ  is  remarkable:  Mayo  refigns  all  claim; 
Hill  his  office.  HUI  immediately  re-eleAed.  The  dilemma 
ieemed  good,  on  mature  confideration,  that  the  day^  if 
good  for  the  renundation  of  HUI,  was  good  for  his  re« 
r  44  1  ^^^^^^-  Nothing  has  been  ftated  in  proof  of  a  proceed- 
ing  to  poll  in  favour  of  Mcyo  the  firft  day ;  if  there  had, 
fomething  might  have  been ;  though  in  the  abfence  of  a 
returning  officer,  on  account  of  a  riot  happening,  there  is 
no  precedent  of  an  ele£tion  being  held  good.  The  <^nly 
obje^on  to  the  elefiion,  then,  of  HilJ,  muft  have  been 
wapt  of  fummons.  The  court  cannot  take  that  up  without  any 
fuggeftion  of  it  from  the  parties ;  nor  prefume,  after  fifteen 
years  acquiefcence.  Therefore  we  are  all  agreed^  that  the 
rule  muft  be  difcharged. 

Rex  againft  Metcalf,  Eyanfon,  and  Others. 

Ti$  enlarge  Judgment  on  a  Riot* 

THE  court  will  not  give  judgment  feparately,  when 
two  defendants  are  included  in  the  fame  afUon  ;  un« 
leis  caufe  can  be  (hewn,  why  there's  no  chance  ot  the  ap- 
pearance of  one.  But  allowed  that  the  others,  agaixift 
whom  verdiA  had  pafTed,  and  who  were  in  Tork/hire^  indi- 
gent people  and  miners,  need  not  be  waited  for. 

Metcalf  ^nd  Eyanfon  had  a  farther  day  to  appear  f  after 
which  they  were  ordered  to  go  before  the  mafter. 

For 
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For  a  Rule  to  fhew  Caufe  agaitiil  W.  Efq.  Juf- 
tice  of  the  Peace. 

WH  Y  an  tnformation  (houM  not  go  agtttift  him,  fbr 
not,  in  piirfmance  to  an  %6k  of  parliainent,  |[the 
19th  G.  2.)  paying  in  the  pooi^s  motley  raiftd  by  st  fine, 
on  certain  pcrfons  convifted  of  profane  fwearing ;  and  not 
retTtfning  the  record  of  the  cortviAion.  Ruie  granted  for 
coqniry  of  fhc  jnftice  j  no  notice  having  been  yet  given 
bim,  that  a  motion  would  be  for  an  information. 

King  ajatnjf  Wallef . 

ON  a  motioni  to  fhew  canfe  why  an  order  of  jnilSces 
of  the  peace,  ior  removing  the  defendant  from  his 
o£ce  of  clerk  of  die  peace  of  Middlefex^  ihould  not  be 
wjafhed. 

ftfr.  WaUace — The  aft  of  parliament  gives  difolute  pou'er, 
mfaoDt  ^ippcad  to  the  julHces  of  peace,  to  remove  or  fuf^ 
pend  any  clciit  of  the  peace,  £or  any  snifdemeanor  in  the 
eucntion  of  his  office. 

In  thia  cafe  the  charge  is  In  writaig,  according  to  the 
2^  and  has  five  articles* 

ift.  Negligence;  in  drawing fummary  indiftments,  tirhich  [    a^  .-» 
liavc  aftcrwfl^  proved  dcfeftivc. 

2d.  Nelthtr  attending  ^  fcffioas  himfelf,  nor  providing 
2  fufBciest  deputy. 

3%.  £nmtilniig  the  records  of  the  quartei-^fefEon?  taa 
man's  keeping  in  another  county,  whereby  they  coold  net 
be  found. 

s/Stlj.  Not  attending  a^  his  ofilce  requires,  at  the  iaft 
general  qoarter-feflions,  nor  providing  any  to  attend.    . 

5tfedy.  For  takmg  eictortioufTyr  by  colour  of  hi9  oiBce, 
the  ium  of  los.  4d.  of  a  certain  perfon  named  in  the 
charge,  npow  the  commitment  of  a  perfon  for  felony  like- 
wife  nuned  in  the  charge. 

Of  aHv  each  and  every  of  the  mifdemednors,  ieveraUy 
cknged  tae^ery  one  of  the  articits,  they  find  hin\  guiky, 
aad  difehatige  haai. 

The  aft»Gt«r  in  plea>  in  fupport  of  the  ruie^  has  been  giveii', 
^UK  fom^  artkl^  of  the  charge  are  defcc^e.  I  a^firm^ 
c^  tMdj  Ode  of  the  articles  wottld  have  been  good  \  I 
think,  in  a»  ifididiAent :  But  the  law  would  hate  been 
foficknt  of  itfdf,  even  without  the  avt,  at  coniinon  law. 

G  However, 
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However,  it's  competent  to  the  fole  difcretion  of  the 
juftices,  whom  the  legiflature  have  entrufted  in  this  iilftance 
^  with  the  fole  power  to  remove  or  fufpend  as  they  fee  fit,  on 
the  proving  any  fingle  mifdemeanor  in  the  execution  of 
ofHce;  if  there  be,  admitting  it,  for  the  queftion  fake,  a 
defective  or  infufficient  article  in  the  charge,  it  will  not 
afiedit  the  reft,  nor  can  the  order  of  the  juftices  be  fet 
aiide.  '      i  I 

Mr.  Duntiingy  to  the  fame  effeA.  Concluding,  that  he 
hopes  what  articles  can,  may  ftand-;  and  what  cannot,  will 
be  not  entered,  if.  the  court  be  fatisfied  of  the  fufficiency 
of  any  one,  for  the  obvious  reafon,  That  clerks  of  the  peace 
will,  to  the  full  extent  of  their  power  be  tempted  to'  tranf- 
grefs  or  be  negligent^ 

Mr.  Eyrcj  Recorder — My  lord,  I  am  not  clear  that  the 
gentlemen  on  the  other  fide'  will  find  it  eafy  to  prove  any 
of  the  articles  not  fuflicieht,  as  charged,  for  mifdemcanors. 
The  quarter-feflions  is  judge  as  to  the  mifdemeanors  both 
of  law  and  fa£l.  The  analogy  is  much  greater  between  this 
cafe  and  an  indictment,  than  an  a£lion  on  words  >  where, 
if  a  jury  find  their  verdiA  on  words,  ibme  of  which  are 
actionable,  and  fome  others  not,  (v/^  the  cafe  in  Lord 
C  4^  ]  Raytn*  886.)  the  whole  is  void,  becaufe  the  damages  go 
upon  the  whole ;  but  here  each  caufe  afiigned  ftands  dif« 
tinCUy  as  a  caufe  of  removal. 

If  it  fhould  be  faid,  greater  tendernefs  fhould  be  ufed,  I 
becaufe  the  perfon  removed  lofes  his  freehold :    He  took  it 
fubjeA  to  the  conditions  of  the  aO;  \    there  was  no  fireehold 
in  the  office  before  the  aft ;  but  he  was  removeable  by  the 
cuftas  rotuhrum  at  pleafure. 

Long  before  the  making  of  the  aft  in,  Cfo.  Car,  436.  i 
,        negligence  in  a  deputy,  wasfufficient  to  deprive  of  office  by  j 
common  law. 

2  Lev*  71*  King  v.  Lady  Brougbton^  in  efcape  \  Ihe  hav-  1 
ing  an  office  for  life,  as  warden.  ! 

Negligence  of  her  deputy  permitting  the  efcape ;  was  a 
forfeiture  of  her  freehold  in  the  office,    and  fubjeft  to  a 
fine.     As  to  the  charges — ^There's  one  indiftment,  with- 
out any  addition ;   another  of  murder,   without  its  being  1 
drawn  with  the  words    '<  felonioufly,  and  of  malice  fore- 
*«  thought."    .The  records  are  of  admiffions  of  magiftrates, 
whereby  to  prove  their  title  tc  hold  office.    The  other  ! 
articles  are  fufficiently  clear,  allowed,  and  ftrong  \  and,  as  ' 
I  apprehend,  every  one  of  them  mifdemeanors.  1 

Mr,  I 
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Mr.  Loffe — ^I  am  of  the  fame  fide.  The  charge  of  draw- 
mg  defective  indictments  may  be  thought  a  ^ult  of  the 
hod  only;  however,  it  will  not  be  queftioned,  I  fuppofe, 
to  be  a  mifHemeanor.  If  here  had  been  two  or  tlnee  it 
m^t  be  thought  hard :  But  the  inftances  are  fele&ed  out 
of  a  great  number. 

The  charge  of  not  employing  proper  perlbns  is  of  the 
fame  kind.     I  need  not  fpeak  to  the  charge  of  extortion. 

The  fifth  charge,  of  not  attending  by  himfelf  or  fuffi- 
dent  deputy,  I  find,'  was  taken  ambiguoufly ;  But  it's 
fbonded  on  the  aft  of  parliament  exprefsly. 

Mr.  Cfix  began  for  tf^ailery  but  was  dciired  to  plead  it 
the  next  day. 

Mr.  C0X9  for  the  defendant — As  we  are  to  argue  on  an 
order  made  by  the  jufticcs,  for  the  removal  of  Mr.  IValler 
from  his  office,  much  has  l^een  faid  what  the  judices  may     , 
(io :     But  I  ^hoofe  to  argue  on  what  they  have  done.     I 
except  agatnfl  the  mode  of  punifhment  diey  have  taken  yj^^ 
upon  thonfolves  to  inflift.    The  aft  gives  power,   on  a  Biackfiooe. 
charge  m  writing,  to  remove  for  any  mifdemeanor.     The  c- 1-  p-  5- 
word  mifdemeanor  is  a  word  of  law  :    And  therefore  is  to  ^^'  ^^ 
be  taken  notice  of  by  your  lordfhips ;  who  will  fee,  whether  C  47  J 
by  Inr  the  offences  cjiarged  come  under  that  denomination  ^ 
ID  which  I  apprehend,  is  always  contained  fome  degree  of 
gnik.     The  aft  has  given  gr^t  latitude  of  power:     An 
kmr's  foipenfion,  or  an  abfoiute  removal  for  ever.     I  ap* 
preheiid,  that  the  legiflature  intended,  by  faymg,  as  the  aft 
does,  from  time  to  time,  that  direftly  on  a  miidemeanor, 
without  waiting  to  accumulate  a  great  number  of  charges  of 
difiercnt  degrees  and  different  times  ;  and  then  exercife,  at 
oacc,  the  foil  extent  of  their  jiu-ifdiftlon. 

They  recite,  that  whereas  Wcdler^  clerk  of  the  peace^ 
{s'r.  has  been  guilty  of  all  the  mifdemeanors,  we  do  order 
that  he  be  for  ever  removed  from  his  faid  ofHce. 

It  would  be  apparent  in  common  parlance,  that  if  it  had 
been  afked^  why  did  you  puniih  him  fo  fcverely  ?  the  an- 
fwcr  had  followed,  tLat  for  the  number  of  mifdemeanors 
contained  in  the  charge,  we  think  fit  to  exercife  our  fidl 
nithority.  If  any  of  the  afts  charged  as  mifdemeanors,  be 
QOt,  it  feems  clear  that  the  punifhment  will  be  difallowed  ; 
the  order  having  been  made  on  oftences  of  inferior  degree, 
and  fach  as  reach  not  to  that  degree  on  which  the  order  of 
removal  muft  be  grounded,  I  repeat,  mifdemeanor  is  a 
term  of  law,  and  which  yoiur  lordfhips  will  therefore  take 
notice  ot     A  poor  boy,  Charles  Pleafantj  having  received 

G  2  foitence 
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•  •  fenteiicc  before  Sir  John  Fielding^  for  tranfportation  for  a 
fraud,  tor  that  he  had  pafied  a  note  which  was  iaXk^  the 
caufe  was  removed  hitheir ;  and  the  court  was  clearly  of 
opinion,  no  fraud.  [I  fuppofe,  becauie  the  boy  was  iound 
ignorant  of  the  note'si  being  bad.] 

As  to  the  drawing  of  indiftments,  five  are  ftvcrally  charg- 
ed under  one  head ;  fo  that  five  mifdemeanors  are  to  be 
proved  under  that  head  : 

-  I  ft.  It's  not  the  "office  of  the  clerk  of  the  peace,  who  is 
only  to  return  the  records  of  indifbments  perfeft  into  the 
court.  Next,  the  legiflature  exprefsly  calls  the  falfe  draw- 
ing of  indi^hnents,  nuftakes ;  and  therefore  not  oiifde- 
meanors.  It  may  be  faid,  the  number  will  make  the  cafe 
worfe :  Five  hundred  arc  charged.  I  have  nothing  to  do 
with  matter  out  of  record,  five  only  are  ftated.  In  an  in- 
di&nent  of  bigamy  it's  drawn  againft  the  peace  of  our 
Lord  the  King,  when  the  offence  f^as  in  thelaft  reign ;  and 
whether  the  offence  did  not .  continue,  has  been  long  mat- 
ter of  ferious  difcufGon  by  men  of  very  coniidcrable  abi- 
lities. 

In  that  of  murder,  felonioufly,  (5*^.  are  omitted.  It 
may  be  negle^b ;  I  fubmit,  it's  nothing  worfe.  And  the 
vocord  takes  no  notice  that  the  indictment  was  not  drawn 
again ;  and  therefore  it  will  be  taken  of  courfe  for  the. de- 
fendant,    la  that  of  burglary,  the  offence  is  charged,  that 

r   .g  -J   h^  drew.  «<  A.  broke  into  the  houfe,"  without  faying  «•  en- 
,  « tercd.*'    Who  can  fay,    his   iaflrudtions  were  not  fo  ? 

Addition  was  not  infcrted  :  There's  no  dams^  proved 
to  the  public ;  it's  not  pretended  the  party  did  not  come  to 
his  trial.  If  within  three  years  they  find  five  out  of  about 
two  thoufand  four  hundred  indi6hncnts,  Mr.  Waller  dcfervcs 
GOmmendatnon,  for  his  aftoniihing  accuracy  in  making  fo 
few  errorsr  For  the  charge  which  accufe$  htm  of  not  at- 
tending, nor  providing  fufiicient  deputy  :  Befides  that  it 
does  not  fpeak  to  times,  it  does  not  /ay  that  fome  friend 
did  riot  provide  one  for  him.  With  refpeft  to  the  feven 
Kecords  removed,  (if  they  deferve  that  lacred  name  of  re- 
cords,) nothing  of  that  nature  can  be  more  infignificant : 
Tis  not  maintained,  'tis  his  bufinefs  to  keep  the  records  in 
the  county.  I  know  not  that  it  is  a  mifdemeanor  \  but, 
admitting  it  to  be  fo,  the  charge  contradicts  itfelt  They 
don't  direAly  charge  his  taking  the  records  out  of  the 
county ;  it  fays,  he  took  feven ;  they  proceed  to  add,  they 
were  kept  out  of  the  county  by  Mr.  Waller^  and  that  to 
negligently^  that  they  could  not  com^  at  tbcm :     And  yet 
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thffe  rcrj  pcHons,  Mr.  Widlet's  enemies,  bring  all  th^ 
fcfCD  into  court.  They  fay  they  were  kept  oat  of  the 
county  for  twelve  years ;  when  'tis  admitted,  on  all  hands^ 
Mn  Walfer  has  been  in  the  office  only  eight.  To  the  laft^ 
I  anfwcr;  to  the  fccond,  it's  too  indefinite  to  admit  of  any 
ddcnce,  or  to  convey  the  leaft  fhadow  of  certainty,  what 
Jon  of  crime  is  intended.  I  hope  your  lordfhips  will,  there*- 
fcre,  not  fuffcr  fo  vague,  accumulated,  and,  I  prefiime  to 
fay,  illegal  a  charge,  to  eftabfifh  fo  fevere  and  irretrievable 
a  penalty  on  the  nnhappy  objeft  of  its  attack. 

Mr.  Mansfield^  to  the  fame  eflfeft.  Towards  the  end — 
The  charge  of  mifdemeanor  by  extortidn,  the  only  charge 
on  retord  which  I  take  to  be  legal,  is  a  charge  containing 
fo  difoent  degrees  as  to  the  opprcfBon  of  the  party,  and 
more  general  injury  to  the  public,  that  of  all  charges,  h 
ftould  Icaft  have  rcfted,  with  all  it's  ornamental  expatiati- 
ttB,  on  intendment  or  fiippofition :  However,  if  one  of  all  ^ 
the  articles  of  accnfation  be  infufficient,  the  whole,  1  ap- 
prehend wiB  be  vitiated.  Though  there  are  many  diBums^ 
that  orders  are  to  be  beneficially  conftrucd,  I  underftand 
them  as  to  the  form,  is  to  the  fubftantial  part ;  1  take  it, 
they  muft  reft  upon  the  fame  ground  as  conviffions  dd. 
Thoagh  there's  an  inilance  in  Strange^  yrhkh  would  aftonifh 
one,  if  one  did  not  know  the  jealouly  entertained  of  the 
conduft  of  inferior  courts:  An  order  to  remove  a  pauper; 
the  order  was  quafhed,  becaufe  it's  faid  to  be  made  in  a 
fcffions  held  on  an  adjournment,  without  ftating)  that  the 
ieffions  was  held  within  the  ftatutable  time  after  which  the 
ajJjoommcnt  was  dulv  made«  As  fuch  a  power,  by  the 
fctnte  under  which  the  juftices  were  empowered  to  aft,  Is 
cncrnited  to  the  juftices,  as  I  know  no  other  inftances  of  in 
^t  magiftracy,  I  truft  intendment  and  fuppofition,  and  an 
onier  fo  informal  and  infiibftantial,  fhall  not  deprive  Mr. 
V'alifr  of  a  very  valuable  freehold.  King  v.  Rapes :  an  [  49  3 
order,  in  a  report  in  Rajmondy  was  fet  afide  for  extortion, 
(to  wit)  that  he  took,  by  colour,  of  office,  of  Langbome  (a 
^^boorcr,)  a  cettaki  fum  named  in  the  order;  then  they  • 
charge  another  extortion ;  and  it  was  not  fpecified  that  the 
txtortkms  were  committed  in  the  county  for  which  he  was 
dcA.  And  though  the  juftices,  in  their  judgment,  de-» 
cbrcd  tkcy  removed  him  for  the  oflfences  above  fpecified, 
^'feirtB  in  the  execution  of  his  office ;  yet  the  onler  vms  ; 

fa  afide,  after  aft  o-gumcnt  firft  hefe  and  then  before  aB  the 
J^gcs,  on  thefe  fubtle  obje&ions,  which  feem  merely  lo 
^  logical  or  grammatical  nicety.   But  thofc  fages  of  the 
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law  thought  intendment  was  not  to  be  admitted  where  a 
fummary  procefs  is  granted^  to  deprive  a  man  of  his  firee- 
holdy  without  a  jury.  No  injuftice  can  be  done  by  letting 
aiide  the  order ;  for  if  there  be  any  extortion  which  occa- 
iioned  the  juilices  to  fee  caufe  for  the  removal  of  Mr.  IVal-^ 
ler  from  his  o£fice  an  order  will  recommence,  and  finally  be 
efie£hial  to  remove  him. 

Mr.  Davenport  to  the  fame  effe£^— As  to  the  extortion  i  os.6d. 
is  particularly  charged ;  There  was  a  reafon  for  this ;  it  is-  up- 
on a  commitment  for  felony,  for  taking  lead  off  a  dwclling- 
houfe.  This  is  made  felony  by  a  particular  act  of  parlia- 
ment \  in  the  old  table  of  fees  i  os.  4d.  ftands  as  a  fee,  as 
for  trefpafs.  If  by  indidment  before  a  jury  this  had  been 
brought  in  evidence,  it  would  at  once  have  removed  the 
charge  of  extortion.  The  juftices  faw  this,  and  therefore, 
they  neither  left  it  to  be  tried  that  way,  nor  laid  it  feparate, 
*^  junBa  juvanl  :^  it's  impoflible,  fay  they,  but  he  muft  fink 
under  one  or  other  of  the  charges.  For  this  fault,  fb  ma- 
terial in  the  far  moft  important  part,  if  not  the  only  one  in 
the  order,  I  hope  the  order  will  be  fet  afide. 

I  was  prevented  by  a  fudden  fit  of  illnefs  from  attending ; 
but  I  learnt  from  a  gentleman  pf  Lincolri^  Jnn^  that  the 
order  was  confirme4« 

Hunter  agatnfl  Lord  Deloraine. 

ACTION  on  the  cafe ;  demurrer  to  the  declaration, 
becaufe  Lord  Deloraine  was  fumiponed. 
It  was  held  by  the  court,  he  could  not  be  fiimmoned, 
being  a  peer ;  and  that  the  court  would  take  notice  of  bis 
peerage,  without  its  being  pleaded. 
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an  aftion  of  debj,  by  the  Company  of  Chandlers 

and  Soap-maker^  in  the  city  of  Briftol^  againft  one  of 

the  body,  for  keeping  more  than  the  due  number  of  ap* 

prentices,  on  the  ftatute  of  JUizubftb,-^ 

r  50  ]  ^^  was  alledged  that  the  juries  of  the  city  of  Bri/loi  feem- 
ed  inclined  to  difcourage  profecutions  in  rcftraintof 
trade,  .and  that  feveral  indictments  had  been  thrown  out; 
sind  that  they  believe  there  is  not  iufficient  impartiality,  aiid 
therefore  pray  to  change  the  venue  to  London^  and  that  it 
may  b^  tried  by  9  Middlefesc  jury, 

Mr 
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Mr.  Ijscas^  againft  the  rule — ^This  general  fuggefUon  is 
not  fafficient  to  fupport  the  rule ;  the  matter  is  between 
the  company,  and  a  member  of  their  ow.n|  for  keeping 
more  aj^irentices  than  allowed.  Therefore,  no  ftranger 
bdag  party  on  either  fide,  the  difpolition  to  difcourage 
i'eeiDS  to  have  no  room  to  operate,  fuppoiing  it  to  exift. 

Hie  indiiftment  muft  have  been  on  the  ilatute  of  Elhu 
and  therefore  the  throwing  it  out,  concerned  not  them  as  a 
corporate  body,  it  not  being  on  a  bye  law  of  their  own* 
Therefore,  I  fubmit  to  the  court,  that  the  rule  for  changing 
the  venue  be  difcharged. 

Mr.  Buller^  on  the  other  fide — ^In  the  cafe  of  Mykck  vj 
Saiadtntf  (Bur.)  a  fuggeftion  of  general  partiality  produced 
duly  before  the  cpurt,  by  affidavit,  was  held  fufficient  i  and,  4  Bur. 
as  b  now  (ic^ired,  it  was  allowed  to  change  the  venue.  And  '^^^ 
the  cauie  fuggefted  was  the  fame  merely  as  here  i  an  ap- 
prehcnfion  that  a  fair  trial  could  not  be  had,  proved  by 
the  throwing  out  an  indid^pcnt. 

Lord  Mamfieli — You  are  right,  Mr,  Buller^  in  the  cafe 
dted,  bat  the  application  will  ^ot  coincide,  though  you 
have  ibpported  the  rule  very  well ;  but  the  throwing  out 
of  the  indictment  is  not  proof  of  inclination  to  difcourage^ 
The  matter  arofe  on  the  fhitute  of  jE/iz.  to  which  many 
have  a  diflike.  'llie  matter  is  a  fmall,  probably,  (from  one 
of  the  like  nature,  I  remember  to  have  tried)  not  abov^  ^ 
lol  and  for  that  re^fon,  the  grounds  fhould  have  heen 
very  fulL 

Not  in  traniltory  only,  but  even  in  local  affions,  thi^ 
coart  will  certaunly  order  the  venue  to  be  changed,  where 
there  is'  a  tUgntu  wndice  nodus ;  but  not  otherwife,  by  any 
UKans. 

Hodges  againfi  Lovat. 

TO  recover  the  penalty  on  an  ufu)iou$  contraA,  on  an 
action  brought  within  a  year  from  OB^ber  I77«,  on  yj^^  ^^^ 
the  fbtute  of  Queen  Ann^  againfi  ufurious  contraAs.  tt.  ^.  c  iC 

Contra^  niade  in  OBober  1768,  but  no  n^oney  paid  till 
ift  Oehkr  1770. 

It  was  contended  by  counfel,  that  the  contraA  was  only 
void  at  the  time,  but  not  liable  to  the  treble  penalty  tiU 
the  time  of  payment ;  therefore,  there^was  a  caufe  of  adtion  L  S^  J 
vithin  the  time  limited  by  the  flatute.     Loyd  v.  Williams^ 
was  on  fontradt  for  xooL  fw  three  nu)nthS|  6h  was  ufuri- 

oufly 
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OTifly  paid  at  the  time  of  the  advance,  and  the  principal 
paid  back  at  the  end  of  the  tune.  In  that  cafe,  the  money 
-on  the  ufiirioas  contraft  was  paid  on  advance,  at  the  com- 
mencement of  the  contraft,  and  the  princjpal  only  paid 
bade  aftetwards. 

Mr.  Butler — I  hope  the  whole  caufe  of  aftion  was  the 
ufiirious  contraft  hfelf,  and  which  muft  be  proved  to  have 
been  w^ithin  a  year.  '  -* 

There  is  an  opinion  of  'Baron  Matfumd^  Cro^  EL  20. 
Malory  V.  Blrdy  If  a  man,  contrary  to  the  ftatutc,  agree 
to  talce  20I.  for  the  loan  of  lool.  if  he  take  nothing,  he  is 
pot  liable  to  the  penalty ;  but  if  he  take  a  Ihilling,  he  is  ; 
not'  the  money  was  neceffary  to  be  taken,  but  fomething 
to  bind  the  contraft.  Now  the  negotiable  promiflbry  note 
given  on  the  eontraft  binds  it,  and  no  more  is  requiilte. 
In  bribery,  the  agreement  is  fufficient,  without  any  thing 
given.  The  plaintiff  having  declared  on  the  contraiA  ,muft 
prove  it  within  the  ycarj  though,  otherwifc,  he  might 
nave  gone  on  the  receipt  of  the  money, 

Mr.  Convper^  in  replication — ^I  beg  leave  to  offer  in  re- 
ply ;  Mr.  Buller  has  faid,  that  w^e  declared  on  the  contraft, 
and  therefore  are  barred  from  pka  grounded  on  the  pay- 
ment. We  declared  on  the  ufurious  taking  of  the  money 
the  5th  of  Oifober  1770,  in  confideration  of  the  ufurious 
contraft. 

Mr.  Btiller  has  quoted  a  di^tm  of  Baron  ManwaoiTs^ 
which  I  think  does  not  affeft  us ;  but  only  prevents  our 
declaring  on  the  contraft  merely,  without  counting  on  the 
payment  made  on  the  ufurious  contraft. 

In  the  cafe  of  bribery,  the  crime  of  the  party  who  is  to  j 
be  punidied  under  the  ftatute,  is  complete  from  the  agree-  | 
ment,  though  nothing  ihould  be  received* 

Lord  Mansfield — I  think  Mr.  -Cowpt^  is  right  in  his  ar- 
gument as  to  the  time  of  aftion,  for  the  parties  to  thefe 
ofiirious  contrafts  being  preflfed  for  a  littfe  money,  don't 
except  to  the  terms,  till  the  day  when  payment  makes  them 
fmart.  So  that^  if  the  caufe  of  aftion  did  not  arife  from 
time  of  p^ment,  it  ^would  in  a  great  meafurc  defeat  the 
ftatutc. 

Horam  againfi  Lazarus. 

C  52  ]    f^S^  *  motion  of  Mr.  Dunning  to  make  a  rule  abfbliitc, 
\^  which  had  been  given  to  fhew  caufe  why  the  furplu-? 

on 
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on  a  uflshm/eri  facias  fliould  not  be  repaid  to  the  defcn- 

licUt. 

()n  the  affidavits,  it  appeared,  that  the  debt  was  30L  on 
w'rch,  the  evening  pf  the  laft  day  of  Michaelmas  Term, 
u^c  writ  ifibed.  1  he  (hcri£F  comes  to  the  hoide  to  execute 
the  writ  \  the  debtor  defires  the  execution  may  be  delayed ; 
'he/heriflfrefiiics  it,  becaufe  he  ihould  be  liable,  the  writ 
ivring  returnable  the  next  day :  But  they  agree  together, 
thjt  if  Laaarus  can  on  that  day  raife  the  money  to  the  a^ 
[Tjifed  value  of  the  goods,  he  fhall  have  them  then. 

The  next  day  the  goods  are  fold  under  the  execution  for 
4^  ixsii  Lazaruf  fon^e  time  in  the  day  brings  to  the  office 
80  gumeas,  and  being  told  the  goods  had  f^^d  fer  51I.  ho 
kives  the  30  guineas,  and  claims  return  of  his  goods. 

The  flierifis,  however,  refiife  to  return  the  goods,  as 
the  money  paid  in  fell  (hort  of  the  appraiied  value  \  nor  is 
tbe  money  returned. 

The  court,  on  hearing  the  argument  on  both  fides,  is  of 
opmion,  the  haftemng  the  execution  (o  violently,  by  co- 
loGT  of  return  (j(  the  writ,  is  by  no  means  commendable  | 
DOT  the  detainare  of  the  caim  goods,  when  the  debtor  had 
niicd  lb  near  the  full  value. 

Therefore,  that  the  rule  for  the  defendant  be  enlarged 
kx  the  prefent,  and  that  on  repayment  of  the  30 
guineas  it  be  difcharged,  without  coils. 


s 


Anonymous. 

UIT  by  fpecial  ofigrvial,  for  a  debt  under  loL  thrown 
out,  as  being  bad  by  the  ftatute. 

Bankruptcy. 
Anonymous. 

ON  a  eommiffion  of  bankruptcy,    the  commiflionen 
have  full  right  to  enquire,  whether  one  who  comes 
in  to  prove  Im  debt  under  a  commiffion,  means  to  proceed 

«bw. 

Eje(?hnent,  fraudulent. 
Anonymous. 


I 


F  a  declaration  in  ejeAm'ent  be  ferved,  and  the  particar  [  53  ] 
to  the  cjcftment,  or  any  of  them,  afk  what  to  do  with 

it. 
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k,  and  y^betber  they  are  to  fhenr  it  to  the  landlord ;  and 
anfwer  is  given  by  him  who  foves,  'Tis  only  a  fprm  of  law 
that  he  leaves  it,  and  that  it  figniiies  nothing  to  them  or 
any  bodyj  pofTegion  on  that  ejechnent  is  not  good.  A 
clerk  who  drew  the  notice  pf  ejeftment,  being  dked  by  a 
peribn  who  claimed  under  the  landlord  in  pofleilion,  whe 
ther  any  thing  had  been  dpne  in  the  eje£>|nentj  fwears 
that  the  quellion  is  impertinent }  and  therefore  continues 
the  conycrfation  he  was  in  with  fomebody  elfe,  waiving  any 
anfwer.  This  was  held  by  the  court  a  fraudulent  fcheme  to 
procure  poflcffion :  And  liOrd  Matijfield  fet  afide  the  rule 
pbtained  upon  it;  obfcrving,  NOTHING  WAS  SO  SIL- 
1.Y  AS  CUNNING, 

The  King  c^ainji  King. 

ON  an  inquifition  taken  before  Alderman  Kennet 
A  motion  to  fet  afide  the  inquifition  for  irregularity. 

Corbett  let  a  fhop  to  a  perfon  who  had  a  mind  to  leave  it 
without  notice,  but  was  told,  that  by  the  cuftom  of  London^ 
half  a  year'a  notice  was  e3q)efted ;  another  perfon  admitted 
tenant^  who  uied  the  ihop,  but  going  out  one  morning, 
upon  his  return,  found  l^  padlock  on  tne  dooFi  which  he 
took  off.  A  perfon  enters  upon  the  fhop,  as  by  virtue  of 
an  afiignment  of  the  ter^n  ivor^  the  origin^  tenant  againil 
_.  j^  whom  the  plaintifi^  fues  \  and  thereon  an  inquifition  is  taken, 
»IL  (.  cS.  dgsdnft  which  exceptions  were  made,  pn  the  ground  of  irre- 
gularity in  the  original  proceedings. 

Obje^on  to  the  count  that  Mrs.  Corbett  as  fole  fhop- 
keeper  fues  by  the  cjiftoni  of  London  \  and  th^t  no  fuch 
cuftom  w^  before  the  court  to  take  notice  of. 

That  the  venue  was  ill  taken,  being  taken  in  a  part  of 
Fket'Jirecty  which  is  a  place  large  enough -^  and  that  it  fhould 
appear  in  a  part  neareft  the  premifies. 

That  there  is  no  iflue  properly  joined ;  for  that  the-de- 
fendant  denies  thp  count,  and  fays  that  he  entered  daly  un-  | 
der  Ofrbetfs  lefiee.     Mrs.  Corbett,  who  was  plaintiff^  replies  I 
not  ^  but  Woodfall  obtrudes  as  profecutor  for  the  King,  and 
t    S^    J  denies  nothing,  but  only  prays,  as  the  plaintiflT,  that  it  may 
be  enquired  of  the  country. 

The  court  was  hereupon  movedf  to  qnaih  the  inqui- 
fition. 

Mr.  BulleTy  on  the  other  hand.  That  the  cafe  being  fet- 
tled by  his  confent,  he  expedled  no  more  obje^ons  than 
be  was  prepared  to  anfwej>— —  » 

That 
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TTiat  Mr.  Murphy  was  preTent,  [at  taking  the  inquifition^ 
and  made  no  objection  to  the  intereft  not  being  dated  as  of 
frechdd ;  which  was  another  of  the  obje£tions  made.  • 

That  the  court  below  was  to  take  notice  of  the  cnftom» 
v::houi  ploiding,  it  being  their  own  cuftom. 

Tiiat  the  venue   was  taken  from  the  neighbourhood,  ^^  3 
wivicb  from  the  definition  itfelf  appeared  to  be  fufficient.       BUddfcoae 

That  as  to  Wocdfall  coming  in  as  profecutor  for  the  crown, 
without  fhewing  how,  it's  mere  (ocm  j  and  there  are  two 
nicsof  Lord  Hale  [which  he  cited]  to  prove  it  is  not  necef^ 
UTT  he  fhould  (hew  how  he  comes  in. 

Mr.  Murphjy  in  reply,  obferved,  that  the  cafes  alluded 
ro  by  Mr.  Buller^  were  in  one  infhince  of  a  city  court  tak- 
ing notice  of  their  own  cuilom ;  bu;  that  this  did  not  ex- 
icsd  to  a  juftice  under  an  aA  of  parliament,  though  he  might 
bf  ao  alderman.  And  as  to  Woodfaliy  though  in  the  other 
Cite  of  Mr.  BuiUr^  the  court  of  King's  Bench  to6k  notice 
of  didr  own  officer,  the  mafter  of  the  Crown-office,  as  a 
proper  ^erfon  to  prpfecute  fpr  the  King,  yet  it  would  not 
cirend  to  this  cafe. 

It  ftood  over  \  but  the  court  feemed  inclined  to  difcoun^ 
teuQce  the  objeftions,  as  formalt  i  RolFs  Rep^  105.  wa9 
caotfld.  ^ 

Settlement, 
Anonymous, 

TH  E  court  feemed  of  opinion,  that  fVom  flatute-fair, 
to  fiatute-fair,  was  a  fufficient  hiring  for  a  year  to 
g^  a  fettlement. 

The  King  i^ainft  Skinner. 

ON  a  motion  to  quafh  an  indiAment  againft— ^Si///-  [    55    3 
ner^  Efq;  one  of  his  Majefty's  jufticcs  of  the  peace 
of  the  town  of  Poo/r,  for  fcandalous  words  fpoken  by  him, 
'^  a  general  feilion  of  the  county ;  in  which  he  faid  to  the 
g^and  jury,  **  you  have  not  done  your  duty  j  you  have  dif^ 
obeyed  my  commands :    You  are  a  fedious,   fcandalouSi 
corrupt,  ioA  perjured  jury." 
Serjeant  Davy^   in  fupport  of  the  indiftment— That  It 
was  of  high  importance.    They  who  are  one  of  the  chief 
piUars  of  the  confUtution  fhould  not  be  thrown  into  open 
contempt. 

Aa 


M 
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An  aftion  by  any  one  feparate  would  not  be  good,  be- 
eaufe  the  offence  is  not  again  ft  P^ter^  J^^^i  ^t-  «n  their 
feveral  and  fole  capacities,  or  any  of  them,  but  againft  them 
as  one  body,  as  a  grand  jury  \  and  neither  could  they  fue 
jointly,  becanfe  they  are  no  corporate  body.  A  remedy  by 
indiftmcnt  is  proper  and  necefi'ary ;  it's  the  only  one  they 
can  have  \  it's  the  natural  and  ufual  procefs  in  a  crime 
againft  the  public. 

If  it's  refufed,  it  will  be  equivalent  to  faying,  Thcfc  very 
men  fhould  liave  taken  their  remedy  at  law  as  private  indi- 
viduals, had  a  particular  affront  been  given  to  them  ;  but  as 
a  grand  jury,  (where  the  infult  is  vaftly  more  material,) 
they  muft  be  attacked  with  impunity,  and  fhall  have  no 
relief;  nor  the  pabUc,  vho  fuffers  by  the  indignity  done 
them»  , 

Mr.  Lucas ^  again  ft  the  indictment — ^That  it  was  a  very 
new  and  fingular  proceeding. 

If  the  words  were  not  fpoken  agmnft  the  jury  in  the  ex- 
ecution of  their  office,  they  are  not  words  liable  to  an  in- 
diChnent ;  and  if  they  were  fpoken,  while  they  were  fitting 
in  the  execution  of  their  office,  the  judge  was  fo  too  in  his: 
And  the  principle  is  clear,  that  a  judge  of  a  court  of  record 
is  not  liable  to  an  indi<Ebnent  for  words  fpoken  by  him,  fit- 
ting as  judge;  efpecially,  becaufe  it  is  not  impoffible  to 
conceive  the  exiftence  of  a  corrupt  jury :  And  if  the  charge 
was  true  againft  them,  fliall  Mr.  Skinny  be  fiibjedl  to  a 
procefs,  in  which  he  would  have  no  power  to  juftify,  for 
the  truth  of  the  words  fpoken  ?  2  Stranze  1 157»  The  King 
▼•  Pocoekey  on  words  fpoken  by  the  defendant  of  Kenty  a 
fwom  juftice,  (aying  <<  He  is  fworn,  and  is  a.knave,  and 
<*  forfwom ;"  agreed*  that  it  was  not  actionable,  becaufe 
Ipoken  with  reference  to  a  matter  paft,  and  not  fpoken 
againft  him  in  the  execution  of  his  office.  12  Mod.  98. 
r  -g  1  It  would  be  impoffible  the  authority  of  a  judge  could  ever 
be  fupported,  were  they  liable  to  the  fuit  of  any  perfoD, 
for  words  fpoken  by  a  judge  as  fuch. 

Lord  Mansfield— I  am  willing,  as  neither  Serjeant  Davjy 
nor  Mr.  Btdlery  find  any  precedent  in  the  Hiftory  of  Eng^ 
landy  for  an  indictment  of  this  kind,  to  give  them  time 
till  next  term  to  find  any. 

"What  Mr.  Lucas  has  faid  is  very  juft;  neither  party, 

witnefs,  counfel,  jury,   or  judge,   can  be  put  to  anfwcr> 

VideSh.  P.  civilly  or  criminally,  for  words  fpoken  in  office^     If  the 

C.  173  a-   word^.^oken.  arc  opprobrious. or  irrelevant  to  the  cafe,  the 

Mi"n^    court  will  take  notice  of  them  as  a  contempt,i  and  examine 
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CD  bifonnalioQ.     If  anj  thing  of  mda  mem  is  found  oil 
iiich  cnqmry,  it  w.ll  be  punifhed  fuitablj-. 

Tiie  wordt  arc  cxtrcicdy  improper.  If  the  party  were 
Bct  %  borocgh  juitice,  1  fhoiild  think  there  might  be 
^racnds  to  apply  to  the  great  feai  to  remove  him  firom  his 
oiiice.  BiU  to  go  on  ^  indi&nenl^  would  be  iubverfive  of 
^•1  \Aiai  of  a  conflitution.  If  any  precedent  ihould  be 
&^2B^  jrou  fhould  have  time  to  make  ufe  of  it ;  othcrw!fe 
i^  woald  be  proper  to  quafh  the  indiffanent  immediately. 

Dodd  i^ain^  Innis. 

In   Arreft  of  Judgment. 

ON  an  aftiofi  for  breach  of  covenant.  The  caufe  of 
afkiofi  was  on  a  leaie,  in  which  leilee  covenants  with 
l^dor,  to  leave  fufficient  compoft  on  the  foil  of  the  land« 
lord,  at  the  end  or  fooner  expiration  of  the  termi  the  le& 
\xx.  baring  theyardi  bam,  and  a  room  to  kxlge  in  and  drefa 
fljet. 

Upon  thefe  words  of  the  leafe,  the  defendant  pleads, 
tkt  he  did  not  covenant  %  bet  that  there  is  a  condition,  if 
the  Icfibr  gives  room  for  com,  then  the  leflee  (hall  have  * 

Ciinipoft. 

Mr.  Wallacey  on  the  other  fide— 'Tis  very  extraordinary, 
Mr.  I$ms  ihouid  not  denaur  to  the  declaration  of  the  |^ain- 
tSy  but  wait  till  verdict  went  againft  him,  to  enhance  th^ 
coits.  Tis  true,  the  lefiee  covenants  and  agrees  to  and 
with  the  lefK»r,  and  yet  the  covenant  is  contended  to  be  on 
t^  part  of  the  leflee  only.  If  the  words  had  been,  Jhouli 
^jej  opjiail  have,  the  covenant  could  not  have  been  queC* 
ooacd.  I  truft,  the  word  having  will  be  qmte  fufficient 
&r  tiie  fame  purpofe, 

hi  replication,  for  the  defendant.     Mr.  Wallace  has  ob- 
jected no  demurrer  to  the  declaration.     Mr.  Innis  was  con-    • 
Icioos  of  its  being  a  condition,  and  therefore  reded  the 
cotter  of  f2&  with  the  jiuy ;  and  had  it  not  happened,  we 
bd  but  three  gentlemen  on  the  fpecial  jury,  prd)ably  the  r    ^7    -1 
C2iife  would  have  gone  no  fardier.     Tis  plain,  the  jury  gave  *•    ^ '    J 
a  ?Gndii£k  that  vaoA  be  ill  grounded ;  they  gave  one  ihilling 
(Wages,  which,  if  any  damages  were  incurred,  muft  be 
ni^y  incompetent. 

The  pbun  intention  wsft,  that  the  covenant,  which  we 
oEa  oondi&Qn^  was  for  the  advantage  of  the  lefTor ;  who, 

if 
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if  he  thought  proper,  might  have  the  compoft,  on  fumifiw 
ing  the  room,  barn,  £5*r. 

Mr.  Dunning — It  cannot  be  doubted,  both  from  the  words 
and  fenfe,  I  think,  that  the  leflbr  meant  to  leave  himfelf 
at  libcrr/,  as  in  terms  he  has  done,  to  give  him  the  ufe  of 
^  the  barn,  if  he  inclined  to  take  the  benefit  of  the  cove- 

nant. 

*  Mr.  Bearcrofi — ^The  expence  of  a  Ipecial  jury  was.mcur- 
red  by  the  defendant,  that  the  tenants  might  not  determine 
between  landlord  and  tenant ;  however,  he  could  only  ob- 
tain three  gentlemen,  and  the  reft  were  tenants. 

I  don't  think  law  cafes  are  neceflary  here,  but  the  plain 
common  fenfe  of  the  words. 

Lord  Mansfield — The  argument  of  Mr.  Bearcmfi  is  a 
very  good  one :  and  I  am  glad  to  find  there's  (uchpofpicui- 
ty  in  language,  that  there  was  learning  wanting  to  ndfe  any 
difficulty  in  the  matter.  The  parties  had  none;  they  were 
plain  fenilble  men;  accordingly,  they  put  the  iffiie  on  the 
faft.  "  You  did  not  give  me  room  to  beftow  my  ftraw, 
"  &fr."  faid  the  tenant.  «'  I  did,"  fays  the  leflbr.  Can 
there  be  any  thing  clearer,  than  that  the  covenant  could 
not  be  to  prefide  in  the  breaft  of  the  landlord,  to  make 
cleftion  during  any  part  of  the  term  ?  Had  it  iJeen  fo,  the 
tenant  beftows  his  corn  and  ftraw,  houfes  his  cattle,  £5V. 
and  then  comes  to  the  landlord,  and  fays,  <<  I  ^on't  want 
<<  you  to  fiimifh  compoft  \  and  that  being  the  condition  on 
««  which  you  was  to  lodge  your  com,  and  have  the  other 
<<  benefits  exprefled  ^  take  your  com,  cattle  and  ftraw,  and 
•<  carry  them  where  you  think  good."  Where  the  tenant 
covenants  to  repair,  if  the  leflbr  finds  fufficient  timber,  the 
provifo  reftrains  the  covenant :  But  in  this  cafe  there  is  not 
the  leaft  foundation  for  fuch  confbii^on.  Let  the  rule  in 
arreft  of  judgment  be  difcharged. 

Davis  ugainft  Taylor. 

ON  a  motion  to  make  a  rule  abfolute,  for  putting  o? 
a  trial Mr.  JoneSy  in  fhewing  caufe  againft  the 

rule,  aUedged  to  the  court,  that  it  was  a  cafe  on  an  action 
againft  a  furgeon  for  unfkilfulnefs ;  that  the  declaration  was 
entered  the  laft  term,  and  the  matter  was  duly  fet  down 
for  trial ;  but  that,  on  fuggeftion  of  the  abfence  of  a  ma- 
.  g  -  terial  witncfs,  proceedings  havd'  been  ftaid.  That  it  is  a 
t    5*    J  fcheme  to  delay  till  the  fittings  in  ^/VAj^/wat  Term ;  and 

therefore 
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therefbre,  as  they  might  have  had  their  wifhes,  that  he 
hoped  the  caufc  would  go  on  immediately. 

Wr.  C«c— That  there  was  a  material  witnefs ;  and  that 
the  pblnti^  would  be  ready  to  try  the  cau(e  the  fitting^ 
*itjcr  term. 

Lord  MansfiM — ^You  gave  notice ;  why  did  you  venture 
lb  far,  when  you  had  not  your  witnefs  ? 

Mr.  Gw— We  were  diiappointed  of  him  then,  and  arc 
imccnain  whether  he  can  come  before  Michaelmas* 

Lord  Mtt9isfifldr-^And  yet  offer  to  try  it  the  fitting  after 
term  I  Palpable  fubterfuge  upon  the  face  of  the  motion. 

Mr.  Cflp^-  My  lord,  we  could  be  ready  to  try  it,  rather 
than  delay  tiD  the  next  term ;  but  we  would  like  the  pro- 
bable chance  of  getting  him  by  a  {hort  ftay. 

Lord  Mansfield —  Ifs  an  exceeding  oppreiBon  and  vexa- 
nnn  of  defeiKiant's  \  this  contrivance  pra£tifed,  of  putting 
ainle  trials  from  term  to  term,  by  the  court's  relaxing  its 
pri^Hoe,  has  gained  greatly  too  much  ground.  All  the  in-> 
conveniencies  the  a£i  was  defigned  to  ftop  will  recur,  if  any 
%ht  caufes  be  allowed  for  enlarging  time  after  notice  given 
Gf  triaL 

Notice  Irregular. 

A  Notice  having  been  fcrved  on  a  reftor  of  Wales,  m 
a  writ  of  latitat j  on  fuit  of  a  curate,  to  bring  him 
ioto  court,  to  anfwer  for  non-payment  of  fix  yeats  and  a 
W  penfion,  for  fervice  of  the  cure,  at  1 2 1.  per  annum  \ 
GO  return  in  court,  it  not  appearing  the  name  of  the  attor- 
Qcy  of  the  plaindn  had  been  inferted,  the  rule  was  obliged 
to  be  diicharged,  but  without  cofts.  Lord  Mansfield  de- 
tbring,  if  there  had  been  a  poifibility  of  fupporting  the 
role,  he  would  have  taken  an  advantage  of  a  ifaaw. 

Motion  to  difpenfe  with  the  peribnal  Appe^ir- 
anceot  cemin  Cambridge  Scholars. 

On  Jtidgment  to  be  given  on  AJJault. 

MOTION  to  difpenfe  with  their  pcrfonal  appear- 
ance,  on  account  of  their  being,  in  Ireland  j   of 
whidi  they  are  both  natives,  and  have  confiderable  con* 
Bcxkas  there.     Prayer,  that  a  fine  may  be  accepted,  on  a  C   59    3 
lion  that  their  prefcnce  would  be  to  no  purpofe^  as 

the 
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the  court  would  fee  no  grounds  for  puniihrnent  by  way  o^ 
example. 

Mr.  Dunning — ^It  feems  extraordinary,  it  fhould  be  de- 
fired  perfoQs  ihould  be  difpenfed  with  becaufe  they  are  in 
Ireland^  when  they  ought  to  have  been  here.  The  truth 
of  what  Mr.  Pemherton  ailerts  is  foreign  entirely,  as  it  feems 
to  me,  when  they  have  pleaded  guilty,  and  from  thence 
become  fubyedl  to  judgment.  If  they  thought  their  cafe 
was  good,  they  had  nothing  to  fear.  I  can't  conceive  why, 
immediately  on  having  pleaded  guilty^  they  Ihould  with- 
draw themfelves. 

Mr.  Juftice  Afion — \ii  The  King  v.  Har'uwfd,  a  very  aggra- 
vating cafe,  it  was  long  argued,  whether,  on  affidavits,  ap- 
pearance fhould  be  difpenfed  with  i  and  the  grofs  abufe  of 
his  office  as  juftice  of  peace,  was  the  caufe  oli  whkh  it  was 
rcf ixied  to  difpenfe  with  appearaoce. 

Lord  Aian^ld — ^If  from  the  nature  of  the  aflault  you 
have  any  aggntvating  circumftaaees  to  prove  by  affidavits, 
we  will  grant  you  a  rule  to  ihew  caufe  (  otherwife,  their  a^ 
9nd  fltuation  are  fufficient  caufe  why  w^  (hould  not  bring 
them,  at  an  expence  greater  perhaps  than  the  fine  the  court 
would  fee  fit  to  adjudge,  to  gratify  the  profecutor,  by  ex- 
pofing  them  in  open  court  \  efpecially,  as  they  have  in  fome 
manner  atoned  for  their  mifconduft,  in  pleading  guilty.  A 
very  (mat!  caufe,  on  a  common  aflauk  wiU  be  aUowed  to  dif- 
charge  perfonal  appearance  :  Would  not  the  court  have  dil- 
penfed  vrith  the  rioters  laft  term,  if  the.  fine  l^d  been  un» 
dertaken  ?    Rule  to  (hew  caufe. 


ONa 
cauA 


The  King  againji  Plumbe. 

rule  to  ihew.  caufe  why  a  certhrorif  by  whkh  a 
caufe  had  been  removed  from  the  courtl  of  the  mayor 
and  aldermen  of  the  city  of  London^  on  a  plea  of  certain 
franchife»,  fhould  not  be  quafhed. 

This  cafe  had  been  argued  the  preceding  term  i)y  Mr. 
Wallace  and  Mr.  Mahsfield^  againft  rfie  rulc ;  Mr.  Dunning^ 
for  the  rule. 

Mr.  Wallace  argued,  o&  the  ground  of  the  authority  of 
the  court  over  all  the  inferior  jurifdi£tions  in  the  kingdom. 

He  farther  argued,  That  ti&  after  the  return  of  the  wjft, 

t)ie  court  of  King^s  Bench  never  fVopped  the  eerlkrati^  on 

a  furmife  that  the  court  below  Itad  »  right  ta  2t  preceiend^. 

C    60    ]      Several  cafes  were  cited,  in  which  the  eerttorari  was  feed 

out  of  the  court,  and  return  madte  of  the  writ  j  in-  which  it 

was 
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ludd  here,  that  disfranchifement  was  not  lawful  for 
wordi. 

Mr.  MansfiM^--The  queilion  is  not  whether  this  court 
will  ultimately  take  cognizance  of  the  information,  nor 
whether  it  can,  againA  the  mayor  and  aldermen ;  but  only 
whether  the  court  will  not  examine  the  information  ?  whe- 
ther not  fee,  if  there  be  caufe  of  the  disfranchifement ;  or, 
on  the  contrary,  no  caufe  being  feen,  will  not  at  once  end 
proceedings  hex^e,  or  any  where  elfe  ? 

Mr.  Dunning — It  has  been  faid,  that  a  eerttorari  can  ne- 
ver be  quaihed  till  after  return ;  in  moft  cafes,  I  conceive, 
it  may  be  mart  properly  before.  The  cafe  of  the  city  of 
Lmdan^  difl^rent  as  in  many  refpefts  from  other  corpora- 
tioos,  is  in  this  perfe^Uy  the  fame  with  all  others ;  there- 
for the  jurifdidHon  of  this  court,  if  it  grants  a  certiorari 
in  this  inftance,  cannot  refiife  to  the  meaneft  corporation. 
This  court  has  no  jurifdiftion  to  disfranchife  the  members 
of  a  corporate  ibcicty.  Let  it  be  fuppofed,  your  lordfhip 
ihottld  think  that  the  disfranchifement  was  good,  or  the 
«ha  way ;  your  lordlhip  could  not,  nor  would  ftop  the 
proceedings  below.  It  would  be  very  convenient,  were  it 
hwfnl,  in  a  thoufand  inftances,  to  bring  the  caufe  hither 
to  get  an  opinion :  But  the  law  has  no  notion  of  fuch,  con- 
venience* In  this  ftate  of  the  bufinefs,  it  is  not  competent 
fcr  this  court  to  give  its  deciiion.  I  believe,  the  carrying 
with  them  fuch  a  direftion,  would  be  very  convenient  to 
parties  :  But  I  hope  it  has  never  been  found  neceffary,  nor 
will  at  this'time,  in  this  place,  be  judged  competent. 

It  has  been  hinted  by  Mr.  Wallace^  as  if  the  court  below 
had  no  authority  to  proceed.  I  am  confident,  'tis  impoffiblc 
they  ihould  be  more  irregular  than  they  would  in  fetting. 
(mt  here.  The  cafes  ftated,  as  far  as  they  went,  feemed 
for  a  certiorari ;  but  on  farther  view  it  appears,  that  in  one 
of  the  mftances  particularly,  the  party  was  imprifoned  by 
tlic  court  below  after  disfiMchifcmcnt  for  words.  I  mean 
not  to  contend,  nor  I  believe  will  any  body  doubt,  that  a 
writ  of  habeas  corpus  will  go  forth  from  this  court,  when  a 
man  is  de|Mrived  of  his  liberty.  In  another,  they  had  pafled 
Jcatencc  of  the  fine.  This  is  not  a  charge  under  a  general 
crinounal  jurifdi£tion,  nor  an  offence  by  the  courfe  of  the 
ccmmoa  law';  it  is  one  of  the  corporation  in  itfclf.  It 
were  indecent  to  have  the  difputes  liable  to  arife  on  an  opini- 
on given  by  this  court,  interpofing  unneccflarily,  and  there- 
fcre  improperly.  As  to  the  right  of  disfranchifement,  the 
mode,  and  fevcral  circumftances  flowing  from  the  proceed- 
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.iiig»  m  the  court  bolow,  when  the  judgment  of  the  cmxtt 
below  goes  on  either  fide ;  this  court,  on  application  of 
cither  party,  wiU  judge  the  matter  of  la>r,  md  of  the  right 
of  the  corporation* 
C  6i  ]  I  cannot  imagine  why  application  fhoold  be  made  in  1772, 
to  brings  irregularly,  a  caufe  bef^we  this  court,,  which,  if 
any  di^tisfaAion  is  taken  oh  the  inferior  judgment,  will 
come  regularly  hither  ^  eipecially,  when  tl>e  whole  eBe&:  to 
be  had  would  be,  the  fetching  papers  up  to  be  fent  dowu 
again  precifely  in  the  ftate  they  came. 

Till  fome  a£l  has  been  done  injurious  to  the  right,  bv 
disfranchiiing ;  to  the  property^  by  fettiug  a  fine  ^  or  the 
perfon,  by  imprifoning;  I  im  fatisficd  your  lord&ips  will  not 
interpofe.     All  the  cafes  tited^  or  that  can  be  cited,  I  am 

Silitive,  falJ  under  one  or  other  of  thefc  three  defcriptions. 
as  there  been  any  inflance,  where  on  a  mere  complaint  a 
certiorari  has  been  eflablifhed  ?  This  is  merely  fuch  a  com- 
plaint of  a  corporate  body  againfl  a  member  oif  iXs  own. 

The  court  denied  a  certiorari. 

Lord  Mansfield — ^Though  no  precedent  of  a  certiorari 
ijuafhed  before  the  return,  yet  there  can  be  no  rcafon 
againfl  it,  in  cafe  the  writ  fliould  not  have  iiTued.  Bf^r. 
Cafe  of  the  Quakers  ^  as  title  was  not  judged  in  quefUoni 
the  certiorari  itfelf»  after  the  return  filed)  was  quafhedf 
and  a  fuperfedeas  iilued  againft  it. 

The  writ  of  certiorari  not  being  a  minifterial  writ,  but  a 
prerogative  writ>  as  pumdamusy  habeas  corpus^  bfc.  vauik  have 
proper  foundation  on  aji  afRdavit,  or  on  the  face  ot  the 
writ.  In  courts  not  fupcrior,  but  fuch  as  this  court  will 
pay  a  proper  deference  to,  there  is  a  mofl  abfolute  ne- 
ceffity  not  to  interfere  with  their  proceedings,  without  full 
caufe.  Let  us  conflder  to  what  efieft  it  would  be  :  Not  to 
try  the  franchifes  ;  for  nothing  is  there  in  the  writ  or  ap- 
plication of  parties,  from  whence  we  can  take  cognizance* 
No  information  of  miflake  in  law,  or  any  other  particular, 
on  which  to  remove  the  caufe.  To  view  the  proceedings, 
and  fend  them  back  for  dedfion,  would  be  nugatory. 
Four  cafes  only  in  an  hundred  years  5  Rogers j  for  wor^is 
and  an  afiault  j  a  certiorari  iflued,  and  afterwards  a  froce' 
dendo'f  though,  in  an  afTault,  this  court  has  certainly  a  con- 
current juriuiiAion.  In  that,  and  all  the  other  cafes,  no! 
efieA  followed  from  the  certiorari ',  therefore,  we  ail  agree,  j 
that  the  certiorari  be  quaihed. 

The 


Trinity  "tirta,  ii  6e6. 3.  K.  B. 

*    *  I 

The  King  agaih/l  Backhoufe. 

IM  an  flBrreft,  th^  officer  apprthctfdJfjg  difljtdty  In  tx» 
coiting  of  the  proccis,  made  a  pretence  of  a  note,  which 
the  defendant  to  this  fixk  fatid  he  ihould  be  glad  to  fee* 
With  feme  difficulty,  he  was  let  in ;  and  comes  up  to  the 
defendant,  and  teUs  him  he  has  d  writ  to  execute  oti  him 
fof  40 1.     And  Baciioufey  much  enraged,  faid.  Mi  hpufe   [  62  3 
vas  his  caitle.     That  then  the  baHiff  faid  it  was  very  un- 
gcftteel}   oa  which,-  B^tckhoufej  (the  officer  fap,  and  xht 
other  officer  who  flood  without  atid  few  the  bailiff  running) 
aimed  a  piftol  at  him.     On  a  trial,  the  jiiry  find  Bachhufe 
guilty.    Thisr  motion  being  after  a  verdift,  no  evidence,  as 
to  the  h£\  <rf  the  sdTauk  was  admitted ;  but  on  its  being 
ihewn  to  the  court,  that  the  man  was  a  bankrupt,  oti  affi- 
davit ;  with  confcffion  of  the  party  on  the  trial,  that  he 
would  charge  an  affiiuk  on  the  whole  family  j  which  he  cfid, 
by  fweuing  before  a  jufticc  an  ddaiilt  to  the  father,  having 
made  hts  firft  compkint  againft  the  fon  only  \  thcn^  before 
the  grand  jury,  he  added  the  mother.— -On  tht fc  grounder, 
and  a  |»t)tbbility  found  that  the  fuppofed  piftol  was  a  fugar- 
haaaoner,  and  that  the  officer  who  fwore  to  the  arreft  was 
intercepted^   by  a  f>afleng6r  ftanding  before  the  window, 
from  feefaig  what  paSed,  the  ivijury  and  prevarication  of  the 
adion,  ^e  inalulity  of  the  defendant  to  pay  ^ny  large  pecu- 
niary penalty,  and  the  grofe  abfurdkies  in  many  of  the  moft 
fttbftaMial  parti  of  the  evidence,  it  was  prayed  in  arrefl  of 
judgment,  that  a  very  moderate  fine  might  be  impofcd. 

Mr.  Wallace — If  apprehended  or  real  bankiruptcy  be  ad- 
mitted, the  execution  of  juftice  will  become  imprafticablc. 
I  tharefore  hope,  as"  the  jury  have  foimd  rhe  de^cndanf 
guihy,  didugh  they  have  acquitted  all  the  reft,  the  court 
will  itibjeA  him  to  cofts,  and  a  fatisfaftion,  to  check  to  un- 
tnarantable  a  rcfiftance  for  the  futcire. 

Lord  M^nrfield — ^By  all  the  evidence  on  the  trial  the  do-  ^  ^ 
fendant  was  moft  clearly  guilty  5  they  all  agree  as  to  the 
bailitf ^s  rtltming  out ;  (whether  what  Bachhcufi  ufed  agrthift 
the  bailiff  vi^as  a  piftol  or  a  hamihcr,  the  bailiff  v-tis  greatly 
mtlmkbted,  and,  attlcaft,  took  it  for  a  piftol.)  The  prece*. 
dent  it  an  extreme  bad  one,  of  fuffcring  offences  of  this 
fl«eiife  to  cftftpe  fllghtly  \  he  muft  either  compound  by  his 
friends,  if  they  will  undertake  as  fugg^ftcd,  or  luffa*  cor-^ 
poi^  ptifiUkmeot. 

Ha  Mr. 
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Mr.  Wallace^  couhfd  for  the  profccutor,  accepted  one 
guinea ;  with  cofts  to  be  taxed  by  the  matter  as  between 
attorney  and  client.  The  court,  on  undertaking  by  the  de- 
fendant to  conform  to  the  terms,  fet  a  fine  of  one  ihilUng. 


F 


King  againft  Davis* 

O  R  a  rule  to  fhew  caufe  why  an  information  ihould 

not  ifllie  againft Davis j  Efq.  a  colledtor  of  the 

cuftoms,  and  jullice  of  peace,  for  fitting  as  one  of  the 
juftices  under  the  ftatute  of  1 2  Anny  c.  1 8.  to  eftimate  the 
falvage  of  the  veffel ;  of  which  falvage,  by  the  aft,  he  was 
entitled,  as  cuftom-houfe  officer,  to  a  part, 
r  g^  -1  Brery^  a  fifherman,  claimed  50  guineas  fw  falvage, 
which  Williams  J  the  owner  of  the  veflcl,  refufed  \  and  faid, 
that  he  had  not  been  run  aground,  but  by  Btvrys  man.  On 
this,  Brefy  applies  to  Mr.  Dnvisy  for  a  detainer  of  the  veffel, 
till  the  owner,  Captain  Williams^  fhould  anfwer  to  the 
claim  of  the  falvage.  Mr.  Davis^  being  one  of  the  three 
Juftices  of  the  counties  adjacent,  fat  to  try  the  queftion  of 
falvage  between  the  parties.  It  appearing  before  them, 
upon  examination,  that  the  fchooner  was  worth  9000 1.  and 
the  fmack  300 1.  that  the  former  would  have  periftied,  after 
quitting  the  trackled,  had  not  the  fmack,  at  the  peril  of 
itfelf  and  crew,  faved  it ;  the  other  fide  giving  no  evidence, 
they  decided  for  the  claimant.  It*s  objefted  to  Mr.  Davis^ 
he  refufed  Mr.  Clement y  a  juftice  of  the  county,  {MX>pofed 
by  the  mafter.  There's  a  claufe,  it  was  argued,  in  the  aft, 
which  prevents  his  being  proceeded  againft  by  information ; 
becaufe,  on  conviftion,  it  fubjefts  him  to  a  confidcrable  pe- 
nalty, forfeiture  of  office,  and  incapacity  of  afting  as  juf- 
tice :  And  'tis  hoped,  this  court,  after  forty  years  in  office, 
will  not,  without  accufation,  fubjeft  him  to  an  informa- 
tion. 

On  the  other  hand,  the  objeffion  againft  Mr.  Davis^ 
that  he  fhould  not  have  been  the  juftice,  but  was  to  hSive 
appointed  one,  viras  argued. 

The  court  was  of  opinion,  that  as  the  aft,  on  difputc, 
empowers  the  parties  to  three  jiiflices  \  therefore  he  was 
not  to  appoint  himfelf,  nor  exclude  the  other  fide  from  ap- 
pointing, as  by  the  affidavits  it's  proved  he  did;  efpcciaUy, 
as  he  took  a  bond  of  indemnity  for  whatever  might  be  the 
^onfequence  of  the  matter  between  the  parties,  and  as  a 
.  fatisfaftion  is  granted  to  the  cuftom-houfe  officer  under  the 
■aft;.. 

TW 
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The  court  therefore  of  opinion^  that  the  rule  ihould  be 
Bade  abiblnte. 

Lincshty  a  man  belonging  to  Brerfs  veflel,  fwears,  that 
Brery  voold  have  periihed  in  fteerinjg  towards  the  fchooner^ 
had  not  the  wind  turned  the  fail  round.  , 

The  court  thought  the  award  of  the  cuftom-houfe  officer 
a  Teiy  reaibnable  one ;  who  faid,  that  had  half  a  guinea 
been  agreed,  a  guinea  was  merited.  And  they  were  of 
opinion,  the  difference  about  the  danger  of  the  veflel  would 
not  entangle  the  gueftion.  So  that  the  ground  feems  to 
lu?ebeca  bj  no  means  the  unfaimefs  of  the  decifion,  but  the 
great  impropriety  and  irregularity  of  his  fitting  as  judge^ 
who,  as  cuftom— houfe  officer^  was  to  take  benefit  of  the 
Taloe  of  the  (alvage. 

Tuite  or  Chote  agmnji  Fawjces. 

ON  a  rule  to  fhew  caufe  why  an  information  ihould  not   [  64  } 
be  granted  againft   the  defendant,   for  forcing  the 
phintiff  to  fell  cheefe  at  three  pence  ^  pound,  by  me- 
naces   

ChcfU^  by  hk  affidavit  depoics,  that  on  the  loth  day  of 
Apriiy  a  riotous  aflcmbly  happened  at  JDunnmv  in  Effex ; 
and  people  came,  to  the  number  of  fifty,  threatening  him>.' 
and  fo  compelling  him  to  fell  butter  at  6d.  (he  dwelling  then 
a:  Benton^  two  miles  off  Dunmow^  and  cheefe  at  3d.  That 
a  day  or  two  after,  Charles  Fawkes^  a  confiderable  innkeep- 
er, who  had  been  ftrolling  about  the  country,  came  and  or- 
dered a  checfe  at  3  d.  per  pound,  which  Chote  faid  he  could  v 
Dot  afford.  Fanvkes  perfifted  urging  him,  and  aiked  him> 
in  a  menacing  way,  <<  Only  fay  you  won*t  {*  and  intimated, 
that  if  he  did  not,  other  people  wou}d  coihe  and  fell  it  for 
him.  And  that^  in  fear  of  having  the  mob  on  him,  he  was 
obliged  to  fclL  And  ths^  Gibfony  a  labourer,  fervant  to  Fawkesy 
caoie  (bon  after ;  and,  he  fays,  that  Gibfon  had  a  cheefe  at 
the  fame  price,  firom  the  fame  apprehenfion^  that  |ie  was 
employed  by  Faivkes. 

Fawkes  depofes,  that  the  riot  was  firft  difcovered  by  him, 
that  he  had  as  much  caufe  to  dread  it  as  any  body ;  that  he 
gave  the  firft  notice  of  it ;  and  verily  believes,  he  was  prin- 
cipally inftrgmental  in  fupprefling  it,  by  telling  people,  in- 
vited to  join  ^c  niob,  whom  he  had  conflantly  employed 
for  many  years,  that  he  would  never  more  employ  them  if 
Aty  did.  -  TKat  feveral  of  the  inoft  confiderable  tradeC 
iRehi  in  order  to  quiet  the  mob,  he  b  informed  and  believes, 
caafied  it  to  be  proclaimed  by  the  common  cryer,  that  they 

urould, 


Trinity  Tenjit  12  Geo.  3.  K.  B. 

^oul4  fell  their  cheefe  at  ^^.p^r  pound  5  whca  he  did,  as 
well  as  many  others.  Tliat  he  went  to  C/jgU^  nqt  ufing 
apy  mcn9,c^,  or  faying  that  he  \^ould  fell  for  biro*  or  any 
thing  to  that  effeft  or  intent j^  and  that  Chote  readily  con- 
fented.  And  fays,  that  he  piadc  the  bargain,  not  out  of 
n)aUce,  on  a  view  tp  take  advantage,  but  thinking  it  the 
fair  price  of  the  cheefe.  And  that  the  mob  was  difperfcd 
two  or  three  jlays  before. 

Others  of  Dttnmo^Vf  on  the  part  of  FawieSf  made  oath 
that  Fakvies  was  a  $:onil4erable  innkeeper,  and  had  no  intercft 
in  their  belief,  to  encourage  the  mob ;  but  on  th^ontrary, 
out  of  a  good  intention,  gave  the  iirft  intelligence  that  the 
^nob  was  difpcrfcd  two  or  three  days  before.  And  that 
they  believe  the  price  was  fair  \  and  the  informatioa  out  of 
a  malicious  and  wicked  dcfign. 

Obferved,  againft  the  rule  that  Bavjies  \%  v^  mentioned 
in  the  firft  riot,  nor  any  thing  about  him ;  that  he  is  brought 
{|  65  3  ^^  af(er  by  innuendoy  fo  as  to  involve  him  in  sgi  odious  impu- 
tation, without  the  leaft  particular  aHigned  as  ground :  And 
that  the  whole  charge  is  as  polittively  denied,  and  as  fully, 
on  the  one  hand,*  as  it  could  poilibly  be  charged  on  the 
Other.  On  which  grounds,  frppa  the  infuSiciqncy  of  the 
proof,  and  the  ftrong  appearance  of  malice  on  the  plainti&*'s 
affidavit,  it's  defired  and  hoped  from  the  court,  that  tlie 
rule  be  difcharged. 

On  th^  other  part  it  was  urged^  That  Favkes  fpoke  to  a 
proclamation  which  he  believer  to  hav^  been  matje,  with- 
out faying  of  his  own  knowledge,  or  producing  a  fingle 
witnefs  to  fo  public  a  faft  :  That  afftrmipg  it  was  dpne  to 
pacify  the  mob,  he  nevcrthelefs  applies  to  Cfe/^*,  out  of  the 
limits  of  -the  proclamation,  twp  miles  froni  Dimmov^t,  and 
-  not  any  pf  the  tradefmen  of  Jiunmwv :  That  tli^  price 
for  which  the  cheefe  was  fold  is  ^onfeflcd  by  bpth  theu-  af- 
fidavits, and  gives  very  ftrong  prefumption,  iJF  no  other 
part  corroborated,  of  the  truth  of  the  fear  and  menaces 
alledge^  \?j  the  plaintiff. 

After  hearing  this  contradictory  evidence,  the  court  dif- 
charced  the  rule. 

James  againft  Penrice. 

ON  a  rule  obtained  to  (hew  c^ufe  why  aftion  Ihould 
npt  be  ftaid>  on  account,  of  djcfeijdaiit  being  become 
a  b;iQ^upt  \  the  motipn  w^  obje^ed  tp,  b^<;av^e  it  might 

have 
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hist  been  lidgated  upoi^  a  pka^  and  tbat  dekoiaaxt  meaos 

to  imgnc  it.  ' 
Ridie  di&ihargedU 

ON  a  motion,  that  canfe  may  be  ibewn  irliy  a  writ  .of 
enquiry  ihould  not  be  executed  !iere>  in  Lombn ;  ifx 
a  nib  of  a  cle^k,  to  determine  what  was  due  from  his  maJt 
cer  to  him :  On  iuggeftion>  that  the  jury  at  OuiUbail  would 
be  of  low  and  indigent  perfons,  and  not  qualified  to  citi- 
mte  where  the  matter  might  be  pf  iinsic  bund^xds. 
Court— No  cplour* 

Lady-  Mayo's  Cafe. 

TRANSFER  of  monies  in  the  Bank,  in  tl&e  name  of 
a  femc^coverf ,  made  by  the  hoiband  ;  which  monies, 
it  was  .fnfpc£ted,  {he  held  br  virtue  of  a  trufl;  ^o  her  ovm 
icporate  ttfe.  A  memorancnim  was  made  by  the  Bank,  on 
rranslcrx4ng  the  flock,  of  a  defeA  of  tijtle  fuipe^d.  It  wsts 
YiiAd^  that  to  inake'  a  jnemorandi^m  on  transfer  of  ftock, 
fignifying  a  flaw  funded  in  the  tide,  muft  not  be  aUQwcd ;  [  66  1 
nor  wOi  any  fecret  tmft,  as  againft  the  party  who  has  open 
legal  tide,  afieA  the  Bank.  And  Lord  Mansfield  added— t 
won't  fay  a  wordagainft  the  holder  of  the  ftock  having  hS^ 
action  agaonft  the  Bank  for  diljxiraging  his  tide. 


Cijria  Gancellari^,  at  Lincoln's  Inn. 
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HEN  there  is  a  real  eftate  of  ifioot.  value,  dd>ts  SunpleaoB- 
on  bond  to  loobl.  and  on  fimple-contraft  to  loool.  traacrat- 
mOTc ;  aO  that  can  be  done  is,  not  to  let  the  bond-creditors  J^^^^^J 
in  upon  the  pcrfonalty,  but  the  fimplc^ontraft  creditors  the  wJ^ 
cannot  toiich  the  aooL  furplys  of  the  realty.  fft»tc. 

Tythes. 

MODUS  fet  up  fince  the  13  Elizabeth,  binds  not  when  not 
the  fucceflbr.  .         /       .    •     «S^f  • 

A  peremptory  compolition  requires  notice  to  determine.    Elix.  c.  10. 
If  cBdovmeat  be  of  tythes'^  and  ufage  has  not  followed  a  BUc.  e.  3. 
the  endowment,  the  claimant,  as  to  fuch  tythes  as  fiul  of  Temporary 
ufage,  fhail  not  fupport  his  claim ;   any  more  than  on  a  ^T^ 
conveyance  of  lands  he  (hall  claim  lands  as  parcel  of  the  Endo^vw 
eftate  conveyed,  where  pofleflion  has  not  followed  the  con-  »»«p*  ^ ,  ^ 

«-»«.«  1  ■  ^  •        tythes,  with 

If  uia^. 
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Coft8,whai  If  more  tythcs  arc  claimed  than  the  drfcndant  to  the  bill 
defendant  j^as  kinds  of  tythable  goods,  the  practice  of  the  Exchequer 
tytlwsSlaa  *^>  (*^  ^^  reprefented  to  the  court)  to  difcharge  the  bill 
there  arc      with  cofls,  as  to  fuch  tythes. 

tythablc  It  appears,  that  mifpleader  of  a  modus  in  the  Exhcqtier 

M  a  of  2ilways  occafions  a  decree  for  tythes  in  kind  ;  even  though 
mifpleader  it  appears  in  evidence  that  it  was  a  good  modus ;  but  it  is 
of  a  modus,  without  prejudice  to  the  inhabitants  of  the  parifh. 

Raymond  againft  Webb. 

Truftee  A     Truftee  under  a  will,  fells  by  private  contraft  an  ef- 

"^*^  ^^  JljL  ^^^^  ^9  truit,  which  by  a  decree  of  Lord  Camden  was 
mode  of  ^^  ^^  ^^^^  before  a  mafter ;  the  plaintiff,  who  waJs  'bargainee 
falc  pre-  of  the  eAate,  was  not  party  nor  privy  to  the  decree,  but 
fcribcd.       wa^  a  purchafer  without  notice,  for  a  valuable  confidera- 

tion. 
[  67  ]         Lord  Chancellor — After  a  decree  by   Lord  Camden  in 
this  cafe,  thsCt  the  eftate  ihould  be  fold  before  a   mafter, 
the  court  cannot  now  warrant  a  fale  by  private  contra^. 

Mr.  Attorney-General  contended,  that  the  objection  to 
the  decree  of  Lord  Camden  interposing,  was,  that  tlie  plain* 
tiff  was  no  party  to  that  decree. 

Lord  Chancellor — All  the  effect  of  that  will   be,  the 
'  plaintiff*  may  recover  at  law,   which  othcrwifc  he   could 
not. 

Bill  difmifled :  The  party  being  left  to  take  his  remedy 
at  common  law,  the  court  being  of  opinion  that  equity 
ought  not  to  int^rpofe. 


Michaelmas 
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Campbeirs  Cafe. 

On  a  Plene  adxniniftravit* 

ON  a  motion  for  a  new  trial — On  an  aAion  brought  C  ^  3 
againft  executor,  he  pleaded  plem  adminifiravit : 
there  was  evidence  that  he  had  paid  interell  upon  a 
legacy  rf  the  tcftator's.  The  jury  found  for  the  plaintiff. 
It  was  contended,  that  upon  the  evidence,  they  ought  to 
have  found  for  the  defendant  \  for  that  there  was  evidence 
oi  his  having  fully  difchargcd,  as  far  as  there  were  aflels. 
On  the  other  hand,  that  by  paying  intereft  on  the  debt,  he 
hid  admitted  aflets.  It  was  urged,  that  this  payment  of 
interd^  was  injurious  to  the  legatee,  by  lulling  him  into 
i  falie  fccurity,  while  the  executor  fpent  the  alfcts  in  pay- 
bg  debts  of  an  equal  degree. 

it  was  urged,  that  in  the  cafe  of  the  Duke  of  Somerfet^ 
^tcrcft  paid  for  feventeen  years,  was  determined  by  the 
^^^cr  of  the  RoQs,  and  confirmed  by  xhi  Lords  G)mmif- 
lioacrs,  to  be  evidence  conclufive  of  aflets. 

Lord  Mansfield  obferved,  that  pa3rmcnt  was  prima  fade 
evidence;  and  repeated  payment,  with  length  of  time, 
^cry  ftroilg  prefumption  :  But  that,  though  it  impofed  on 
^  executor  the  onus  probandi  to  the  contrary,  yet  it  could 
not  in  any  cafe  be  taken  conclufively  agalnft  all  evidence  pot- 
fible  to  be  given. 

That  the  payment  in  the  principal  cafe  was  pleaded,  to 
^vc  been  four  years  continually.  The  difficulty  the  laws 
Have  laid  on  executors,  for  ages,  has  been  properly  com- 
piamed  of,  that  honeft  executors  know  not  how  to  be  fafe, 
Qor  diflioncft  can  be  puhiflied. 

'WTicrc 
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Where  there  is  a  bond-debt  unknown  to  the  execDtor, 

^  and  there  has  been  a  payment  of  juterefV  on  a'iimple-contrad 

■  ^  n   debt»  h^£br^  the  bond-debt  come)  out  i   iii  wluch  cafe,  it 

wotdd  \»imlajiik  to  pay  tk«  priacipal  on  the  fimpk-con* 

tra£t^  uiikfs  the  bond-deb|  could  be  fatis6ed  &rft  ;  fhouid 

|thc  payment  of  intereft  oji  the  fimple-contra£l,  under  fuch 

*    circttmftanxr^a^  be  concl^ye  again^l  the  executor?     Cer- 

Mainly  not. 

Bis  Lordfhip  delircd,  that  he  might  Yiot  be  underftood 
^  giving  ^  opinion^  that  the  executpr  woujd  be  allowed 
debts  in  9D  inferior  or  equal  degree  after  payment  of  in-r 
tereil^  in  the  debt  in  quel^ton ;  for  that  then  an  executor 
might  take  an  occafion^  by  P^yutg  ^  f9v41  ^um  on  account 
of  intereft,  tQ  deceive  and  h-iiftrate  the  juft  expectations  of 
a  creditor  in  higher  degree,  in  favour  of  a  creditor  in  in- 
ferior degi;ee^  That  in  a^  eyen^,  there  w^  caofe  to  grant 
a  rule  for  a  new  triaj* 

The  rule  was  granted  acccordingjy^ 

Clarjf  ^qinjl  A^ajr. 

IN  this  cafe  it  waft  determined,  that  ati  engigement  of 
inteftate  to  pay  money  out  of  a  growing  fiind^  was  a 
ILeu  upon  the  adminlftrator  chargeable  (ipon  that  fund. 

Jlaymop^d  ^aif0  jBridgps. 

qN  a  writ  of  error  brought  againiit  a  judgment  in  the 
court  of  common  pleas. — 
e  judgment  was  pn  an  aCUon  op  the  C9fe  agaii^  the 
flierifiy  in  which  there  were  two  jaunts  : 

I  ft.  That  the  defendant  fufiered  John  Champion^  indebt- 
ed to  the  plaintiflT  on  account  ip  (he  fum  (^  2oU  173*  lod. 
toefcape. 

7^*  That  the  defendant  being  ftCTiff  of  the  county  of 
Sffex^  might  have  arrefted  t^hampiortj,  and  did  not. 

The  judgment^  with  damages  and  cofts,  amt>unted  io 
about  60I. 

For  the  plaintiff  in  error,  error  afligned  againft  the  judg- 
ment, that  the  twQ  coui;its  are  totally  repugnant  j  Ivppofing 
the  caufe  of  aAion  in  both  the  faipe- 

That  they  are  the  fame  is  evident.  The  fum  is  prccifcly 
the  fame ;  both  notes  are  dated  the  fame  day  \  both  pay- 
able in  ten  days  after  date ;  the  writ  ftied  out  in  both  on 
the  fame  day.    It  will  be  faidy  eyery  thing  will  be  intended 

it 
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k  &foar  of  the  vcrdi£k  \  everj  thing  th^  can  be  Tcafonablf 

iiifcndcd :    But  here,  I  conceive^  the  mere  natignl  intend*-    [  70  3 

n^t  Will  be,  that  the  party  was  trying,  whether  he  might 

aot  recover  though  one  oote  only  wa9  given,  by  cpqnting 

m  two ;  or  recover  one  way  if  he  could  prove  an  efcape^ 

2ad  in  the  other  if  he  cquld  prove  there  might  have  been 

on  arre&  and  was  not :     Your  Lordihip  muft  intend  toO| 

diat  in  the  fame  day  the  plaintiff*  fued  out  two  writs  on 

aot£s  of  handy  when  be  might  have  rdcpver^d  by  one  i 

jfm  mud  intend  too,  that  he  did  not  know  how  much  aoL  - 

/Ts.  lod.  amounted  to  twice  told^  for  he  lays  his  dams^es 

2: 401  very  rcafonaUy  if  pne  note  only,  but  pjfeppfteroufly 

ij\d  unaccountably  if  on  both.     For  your  LpnUbip  knowy^ 

if  aflv  fiifzii  how  great  fpever,  be  prpvcd,  the  plaintiff  can 

recover  no  more  than  he  has  laid  his  damages  in  the  d&r 

clantioQ.    I  muft,  with  great  deft^reifice  to  your  Lordlhip, 

Qjfenrci  the  court  of  Common  Ple^  difiF^s  from  tips  courts     . 

in  thiss  ^^t  if  thereby  ever  fo  many  counts,  and  apy  om 

of  thepd  js  proved  fpr  the  plaintiff,  lie  ihall  recover  dai» 

mages  ip  bis  whole  aftipn^  though  tUc  pther  coux3Lts  go  for 

tk  defendant. 

I  am  told  by  the  attorucyy  thefe  two  counts  will  make  a 
difcrcncc  in  expence  of  aol.  tp  the  drfcpdant  in  that  a£tion» 
tiif  now  plaintiff  jn  error. 

In  this  court,  I  am  told,  if  th^  plaintiff  lays  feveral 
coants  in  liis  a^ion  and  proves  only  fo|iie»  he  can  havp 
cofts  only  on  the  counts  he  proves ;  ^pd  that  your  J^ordfeip 
went  £iTther,  and  faid,  this  d^fcndai?!  QkoM  t^Te  CQ{i$. 
where  no  proof  was  for  the  plaintiff. 

Lord  Mgn^H^l  did  fo  |  but  it  ws^  in  tha  c^fQ  of  very 
fpeci^i  pl^aj^  Therefore^  F WQ'tbs  plaimiff  ^^>^  i^Qt  prpve 
his  counts,  neither  he  nor  the  defendant  has  any  cpl^  in^ 
them,  in  common  cafes. 

It  was  obferved^  that  whi^n  the  flatutc  of  Ghucejler  firft 
gare  cofts,  fiich  was  the  fimplicity  of  the  common  law,  the 
counts  wp^  fingle,  dechratiQ»&  iingle,  and  ever  t^ir^mucl^ 
ih^ter  th;»n  at  this  tiine. 

W4  M(v$^ld  qbfcrved,  That  fyppoiing  there  were  but 

one  note,  juftice  had  been  done ;  the  plaintiff  had  recover* 

d  no  moor^  than  1^  was  intiUed :    Th^t  pothiug  hut  a  no« 

cefHty  of  finding  the  note  fingl^  could  be  regarde4t  fo  asi 

to  di^ffinn  the  judgment.    That  every  count  wa^  confider- 

ed  a  djAjin/il  a&ion  \  that  thofe  multipljled  counts  had  take9 

liie^ijaip^  W  ipconvfn^eiwe  wt  ma^y  year^  s^o  in  a  cafe  of 

tbyy 
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this  nature.     That  fitujfes  of  this  nature  nofre  very  pr^  m 
furtherattce^  very  bad  in  hindrance  of  juftice. 

Whether    a  Power  of   Revocation    affignable 
under  a  Comraiflion  of  Bankrupts. 

-.  ^  f^  N  a  queftion,  whether  a  power  of  revocation  was  an 

^  '  -J  V>^  intereft  capable  of  paying  to  the  af&gnees  under  a 
bankruptcy  5  the  power  being  not  in  pofTeflion,  but  expec- 
tant on  a  contingency. 

The  power  of  revocation  in  the  bankrupt  was  to  take 
place  on  furvivorfliip,  and  the  bankruptcy  arofe  before  the 
event  happened. 

k  was  feid,  this  was  within  ^he  13  Eliz.  74  H,  8.  ai  f. 
1.  5  G.  -2. 

That  thefe  afts,  though  ftparate,  have  ever  been  con- 
fidered  joint  laws,  and  interpreted  liberally  and  beneiiciaily. 
Jiere  was  an  eftate  for  life ;  firft  to  his  wifc>  then  to  him- 
felf)  remainder  to  his  iSue,  and  for  default  of  fuch  ifiue, 
renudnder  abfc^utely  to  himiel£  His  wife,  by  whom  the 
iffiie  was  to  be  had,  was  dead ;  he  had  no  iiTue,  could  have 
.  none  to  take  tmder  the  deed,  therefore  the  remainder  veftcd 
in  him ;  and  being  fo  vefted^  was  ailignable :  If  not  affigna- 
ble, it's  extinguiihable. 

Mr.  Buller  argued^  there  could  be  no  fraud  to  the  credi- 
tors, as  there  was  no  benefit  they  could  take. 

Lord  ManjfieU — ^The  eftate  for  life,  remainder  to  himfclf 
in  fee,  is  vefted  in  the  sfffignees  \  he  could  convey  it  by  a 
common  deed :  The  confcience  therefore  is,  that  he  has  no 
power  to  execute  now,  for  the  other  limitations  could  not 
take  place  \  the  whole  w^s  in  l^ra^  and  is  now  in  the  af- 
£gnees. 

Goodwin  t^ainji  Philips. 

THIS  was  a  cafe,  in  which  a  jury,  being  at  difierencc 
in  themfelves  what  verdift  to  find,  on  account  of 
contrary  circumftances,  to  balance,  as  it  fecmed,  the  evi- 
dence on  bott  fides,  agreed  the  majority  of  voices  fhould  de- 
cide* A  party  to  the  caufe  (the  plaintiff")  goes,  and  by  pri- 
vate converfation  finds  this  out. 

Seven  were  on  the  fide  of  the  verdift,  four  againft,  and 
erne  doubtful.  They  debated  it ;  and  at  laft  the  majjority 
brought  over^the  others  to  agree,  that  their  opinion  Ihould 
determine* 

The 
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The  cooxt,  on  aQ  tbcfe  circumftances,  would  not  fuficr 
a  modon  againfjL  the  yerdifk ;  efpeciaUy,  as  it  was  given  on 
±11  fide  where  they  thought  the  evidence  feemed  to  pre- 
pcodcrate. 

BaU. 

PARISH  of  thdr  refldence,  is  not  a  fufficieat  defig-  [    72    J 
nation  in  notice  of  baiL 

Bail  not  knowing  how  many  he  is  Bail  for,  re- 
jedled. 

BAIL  a&cd,  Ifow  many  he  was  bail  for  fince  he  ob» 
taioed  his  certificate  ?    jinfwer — ^Three.     ^efiion — 
Aiy  more  ?     Anfijjer — Not  that  he  knew. 

Lord  Mansfidd — ^Don't  70U  know  how  many  you  are 
bail  for? 
I  don't  keep  an  account. 

LxdMansfiM — Then  no  man  that  does  not  (hall  be 
bulin  this  court* 

Notice  of  Bail. 

THE  confequcnce  of  irregular  hotice  is  not  difchargc  The effeft 
of  the  bail  as  bad,  but  grant  of  a  future  day  to  en-  ^  »«gul«r 
cairc  "^"^ 

Demand  of  Plea. 
Toll. 


0 


N  a  queftion,  tipon  ft  toll  for  comi  it  was  difputedj  pj^  ^ 
prhethcr  malt  was  to  be  coniidered  as  com  ?  mandcd  on 

Lord  Mansfie/d  thought  it  was  in  the  nature  of  flour;  » ®"*^^'* 
^  being'  manufeftured,  and  taking  the  denomination  of  ^^^  ^"^^ 
^  it  *^as  not  to  be  held  com,  but  changed  its  fpecies :  d^maiidat 
^  for  flour,  which  was  in  the  lame  predicament,  no  toll  all. 
^  been  pretended. 

But  upon  a  motion  for  a  new  trial,  upon  the  ground  of 
^  a£b  of  parliament  having  conftantly  coniidered  malt  as 
c<^»  and  ib  m  the  univerfitr-grants ;  his  Lordfhip  ordered 
a  ncv  tiial  immcdiatehr  updl  the  motion  without  cofts. 

The 


O' 
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The  King  a^atnjf  Eden.  ^ 
Information. 

.  N  a  rule  to  (hew  cauCt  why  an  information  (hould  not 

'  be  granted  againft  the  defendant.  Mayor  of  Derbyy 

fot  dii^^ng  ft  ^pt^  charged  to  be  ft  VhA,  f eflcftiftg  on  in 
attorney  of  the  mayor's  courts 
C  73  3  Objeftion  againft  the  rule — ^That  there  is  no  evidence  to 
prove  thd  jKtbiication  eompkiiAed  of,  nat  chait  Mf.  EJm 
was  the  publiflier,  nor  that  the  party  complained  of  was 
entirely  innocent  of  the  charge. 

The  paper  ccttQ{^lained  of,  was  a  petitidn  Stgaiilflffhe  tf- 
toFB^y  for  keeping  the  petitioner  in  jruftody  after  having 
taken  money  for  his  dilcnarge  9  and  it  was  objeAed,  that 
the  affidavits  of  pubUfliing  and  difperflng  bj  Mr.  £denf 
went  to  memory,  belief  and  opinion. 

That  this  was  an  application  in  the  way  of  exfratordinary 
jnflice^  and  that  the  pxrVf  applying  otight  to  come  dear  be- 
fore the  court;  and  that  die  attorney  was  guilty  of  the 
breach  of  duty  charged. 

Mr.  Wallace^  on  the'  ofhcr  fifle— The  carrying  to  the 
printer  is  proved  againft  Mr.  Eden ;  and  this  is  publiihing. 
The  mayor  had  iiH(behav€d  himfelf  moft  flagmtlyi  ift 
joining  in  th^  petitipA,  diat  the  attorney  might  be  difcharg- 
ed  for  his  difhoneft  behaviour.  The  petition  was  addrefied 
to  the  Recorder  of  the  preceding  year,  (which  certainly  is 
not  the  ftyle  of  the  cocat,)  and  to  alt  honeft  and  humane 
perfons ;  which  makes  it  ftill  more  general. 

The  court  Teemed  to  think,  that  the  carrying  to  the 
printer  was  not  publiihing,  on  the  circumftances  in  this 
oafe ;  and  that  this  vray  of  proceeding  by  information  was 
very  improper. 

Rule  difcharged. 

The  Ki»g  agoitf^  Coate^  the  Keeper  of  a  Mad- 
houfc. 

ON  a  mbti<M)  fer  jodgment  of  the  conrt^  fer  confining 
a  pcrfon  in  a  madhoufe''-^-^ 
Lord  MofuJleU^^Tkts  was  an  mdi Am^nt  agaomft  R.  Coatt 
the  elder,'  and  Su/afma  his  wife,^9aff  the  yoamgct,  Ewbankf 
and  others,  for  fending  Mrs.  Ewtank,  unjuflly,  and  with- 
out 
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oat  legal  wairant^  to  a  private  houlc  for  the  receptbn  of 

perfdiis  difardered  in  their  minds,  aftd  there  confining  her 

for  twomoBths  nearly.     Mrs^  Ewiank  fwears,  ihe  was  Verf 

iii  tifed  fay  hor  hufbtnd^  who  took  her  chikbren  from  her  \ 

afta-wards  he  beat  hcr>  and  ufed  her  very  ill.    Then  he 

told  her  fiie  muft  go  to  the  child^  who  was  ready  to  dic| 

at  Stratfrrd\  that  he  took  her ;  (he  deicribed  the  way  and 

manner.     The  hulbaad  &idj  <<  This  is  for  fending  to  me." 

"  I  never  faw^^  (he  fays,  «  a  dedtor  or  apothecary  in  the 

"  time.     A  lua^tix:  to  my  arm.    I  was  chained.    A  fur-* 

^  geon  was  fe&t  bx^    as  pretence.     A  gentleman  and  a 

<'  lady  camcp  and  pitied  me.    I  feared  the  child  would  [    74    3 

<(  be  hurt,  or  he  would  take  the  child  and  murder  it  on 

<'a  common.    Mrs*  Milb  came  and. lamented,   I  pitied 

*  ber  \  (he  was  fent  by  order  of  her  huiband,  who,  fhe 

^  (aid,  had  done  the  thing  widi  Mrs.  MMer.'*    Mr%,  Eceks^ 

awther  witnefi,  the  fame  who  flie  <aid  came  with  a  gcn^ 

tieman,  faid  &e  was  an  honcfti  very  (enfible  woman ;  that 

her  huiband  ufed  her  very  cniellyj  and  t!hat  flie  faid  he 

afed  the  child — ! — ^That  (he  went  to  confuh  an  attomeyf 

how  &«  m^ht  have  a  feparate  maintenance  from  her  hui^ 

band  {  that  ihe  was  perfedkly  fane  when  ihe  faw  her  i  that 

file  pitied'  her  extremely,  and  wanted  an  baieas  corpus  to 

rdeafe  her^    hut    was  told  it  would  be  very  expenfive* 

<<  Vnatj  if  my  hnfband  had  another  wife  i''  She  faid,  the 

boiband  had  faid,  he  would  fend  his  wife  lo  a  madhoufe. 

Mrs*  Jiii/Zf  iaySf  fhe  was  confined  in  a  madhoufb,  with 
one  peribn  fane,  and  another  lunatic )  that  (he  lamented^ 
and  Mrs.  Mwhaiti  with  her  lamented  extremely  \  thstt  they 
concerted  nutters  together,  to  get  h^  out ;  that  Mrs.  Milk 
wrote  a  dircAion,  and  hid  it  in  her  bofonu 

On  the  part  of  ^e  defendants.  Of  her  being  mad,  and 
accufing  faor  hudband  with  every  woman.  That  fhe  would 
Ipit  in  people's  fiures,  and  the  boys  followed  her  m  the 
iireets.  That  flie  was  either  mad,  or  worJe.  That  the 
buiband  was  a  very  honeft  man.  That  Miller  did  not  be« 
lieve  what  fhe  had  faid  of  his  wife ;  that  fhe  was  mad,  or 
worfe.  From  a  general  note,  the  hufband's  charaAer  is 
fpoke  to  as  good  by  all  the  witnefles  for  the  defendant. 

The  jury  brought  Coate  and  his  wife  guilty,  and  Ewhank 
the  hufband;  and  acquitted  the  reft,  without  any  great 
fimggle  on  tlie  part  of  the  profecutor. 

On  die  part  d  Mrs.  Jlfi/Zr.  That  fhe  was  brought  to  the 
fame  macUioufe,  under  pret;.ence  of  her  hufband  being 
arrcftd;  when  fhe  got  ther^,  fhe  was  cruelly  thrown 
down}  when  fhe  afked  the  place  what  it  was,  Mrs.  Cwtte 

fiid 
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l»d,  It  was  a  place  for  mad  bitches^  fuch  as  javu    She 

called  Mrs.  Ms/h  a  d d  infernal  b — h.     The  ftcnch, 

fuch  as  made  her  almoft  retch.     They  gave  Her  rotten  beef  j 

and  Mrs.  CoaU  faid,  {he  was  not  mad,  but  a  great  b ^h. 

.  I  would  ftate,  then,  my  dire^ons  to  the  jury  on  this  oc- 
caiion,  as  a  matter  of  great  public  concern. — ^Therc  is  no 
authority  by  the  law  for  a  private  madhoufe.  The  ch-cum- 
ftances  muft  govern  therefore.  It  would  be  very  hard  to 
fay,  that  in  cafes  where  a  party  is  unfortunately  vifitcd  with 
this  calamity,  they  fliould  always  have  their  cafe  made  no- 
torious by  a  cominiffion  under  the  great  feal.  That  every 
r  indigent  perfon  fhould  be  neceifitaf ed  to  that  expenfive  re- 

medy, which  would  fwallow  up  all  their  fubftance.  In 
Doftor  Monro's  cafe,  you  obferve,  whatever  would  be  done 
n  75  ]  by  the  moft  tender  hufband  or  parent,  muft  be  the  treat- 
ment; no  coercion,  no  harfhnefs  of  treatment;  nothing 
but  with  the  beft  view,  fubjedt  to  the  aififtance  of  the  fa- 
culty. Whatever  is  done  with  any  other  view,  all  unneccf- 
fary  feverity,  all  confinement  other  than  for  the  beft  pur- 
pose of  the  unhappy  perfon's  recovery ;  will  fubjcft  to  a 
cenfure  proportionable  to  the  condud.  Here  I  muft  take 
notice,  that  till  this  time  I  never  heard  of  a  madhoufe, 
without  regular  attendance  by  fome  of  the  faculty ;  here, 
Mrs.  Mills  was  under  temporary  confinement  without  any. 

The  other,  be  fhe  mad  or  not,  had  no  phyfic,  fhe  de- 
clares, fmce  Ihe  was  17;  no  pretence  fhe  had  any  given 
her.  Much  has  been  faid,  and  I  think  on  a  wrong  founda- 
tion, of  regulating  thefc  houfes.  The  law  recognizes  them 
not ;  if  we  go  to  regulate  them,  we  eftablifh  them  by  law. 
In  Mr.  PP'ood's  cafe.  Dr.  Monro  was  acquitted  by  a  fpedal 
jury,  both  here  and  in  London  \  it  appearing  there,  that 
every  thing  had  been  done  for  the  beft. 

Every  cafe  of  this  fort^  muft  ftand  the  ftrifteft  teft :  It 
muft  always  be  fupported  on  its  own  particular  circum- 
ftances.  Whatever  has  been  done  not  compleatly  juftifia- 
ble,  muft  abide  its  fate.  Whatever  cannot  be  proved  to 
have  been  with  the  beft  motives,  let  the  doers  anfwer  for 
in  fuch  manner  as  thofe  ought  to  do  who  have  taken  upon 
them  an  aft  of  authority  not  allowed  by  the  law,  and  in 
which  neceffity  alone  can  ferve  for'  excufe,  and  that  necef- 
fity  manifeftly  proved. 

Lord  Mansfield  obferved — Of  the  two  hufbands,  I  think 
Mills  much  the  worft ;  my  difficulty  is,  how  to  punifh  the 
hufband  without  ruining  the  wife, 

'  A  fchemc 
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A  fchcme  of  a  ieparate  maintenance  was  adopted;  eig^t 
lliOfings  a  week  propofed,  the  Aim  the  hufband  of  Ewbank 
allowed  m  the  madhoufe.  He  pleaded,  his  having  been 
bomt  ODt  fince,  and  the  expence  of  fuppoiting  his  child  \ 
he  offered  to  pay  five  Ihiilings  a  week,  alledging,  he  would 
do  his  duty  to  his  wife,  which  he  had  never  refiifed ;  that 
he  woold  be  very  glad  if  (he  became  fit }  that  to  promife 
more  than  he  could  perform  would  be  fraudulent.  Lord 
Mansfieid  obferved — ^Mrs.  Eccles  evidence^  of  the  hufband's 
%ii]g  he  would  fend  his  vrife  to  a  madhoufe,  and  what  was 
faid  b7  the  wife,  « this  is  for  your  fending  a  fheriff  and 
warrant.''  If  we  punifh  him  with  long  imprifonment^ 
(his  livelihood  is  by  has  labour,)  we  ruin  him,  his  wife  and 
childxcn. 

She  was  dcfired,  I  think,  by  Mrs.  Eccles^  who  has  re* 
ceived  the  approbation  of  the  court  for  a  feniible  humane 
woman. 

Ewtani  was  told,  the  court  would  be  obliged  to  do  what  r     76    1 
vas  much  againft  their  inclination,  if  he  would  not  under* 
take. 

Mrs.  Ready  on  the  part  of  the  hufband,  confented  to 
maintain  the  child,  on  condition  the  hufband  fhould  under- 
take to  pay  fix  ihiilings  a  week )  with  liberty  to  apply  to  the 
coQit,  if  he  ihould  ever  be  charged  with  his  wife's  debts, 
cootraflcd  during  her  feparation. 

The  hufband  was  defired  by  Lord  Mansfield^  to  let  his 
vife  ice  hdr  child  fometimes ;  but,  he  faid,  the  poverty  of 
his  drcumflanccs  would  oblige  him  to  fend  his  child  a  hun- 
lired  or  two  miles  off. 

The  court  flays  judgment  on  Mills ^  till  his  wife  thinks  fit 
to  complain  of  him;  his  condition  being  fuch,  that  he 
could  not  be  imprifoned  without  ruin  to  both.  The 
other  three  committed  till  the  court  fhould  have  con* 
fidered  the  judgment  on  them. 

Prefcription*. 
Rex  againft  Johns. 

ON  an  information  in  the  nature  of  a  qm  nvarranttf^  to 
ihcw  caufc  why  he  exercifed  the  office  of  mayor  of  a 
coqxnration  conftituted  by  the  charter  of  Queen  Elixaheth 
I  ^Pre- 

^  *  Pntfoipdo  eft  tidilns,  es  ufu  A:  tempore  fubftantiam  capiens  ab  auth^- 
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.♦— Prcfcription  was  pleaded.  That  from  the  juftices  of  the 
laft  year  fcM-  the  borough,  mayor  for  Che  year  foUowthg  'is 
chofen.  ObjeAion  to  the  plea,  l*hat  there  can  be  no  pre- 
fcription,  where  evidence  is  upod  record  of  the  creation  of 
an  office  vtl  cujtuvis  pntterea  ret ;  and  that  the  office  of  bo- 
rough-juftice  itfelf  was  created  within  time  of  legal  memo- 
ry (  and,  it  was  contended,  took  place  in  the  time  of  CkarLs 
I  ft.  100  years  after  the  charter :  That  it  cannot  be  prcfcrip- 
tion,  nor  even  ufage;  for  the  charter  gave  no  fuch  power  j 
and  an  ufage  againft  the  charter  cannot  be  fupported,  for  that 
every  charter  implied  a  negative  on  every  praftice  contrary 
to  that  it  grants  or  permits.  In  The  King  v.  Pbiiips^  Strong/ s 
ReportSy  where  a  mayor  is  eleded  prg  una  anno  integroj  with- 
out tantumy  or  any  other  reftri£kion  added;  in  that  cafe, 
Philips  fet  up  an  ufage  from  the  charter  downw^utls,  for 
holding  over*in  the  office ;  but  fuch  ufage  was  there  declared 
bad.  In  the  cafe  of  the  corporation  of  Tarmouthy  a  con- 
ftant  ufage  was  pleaded,  and  proved,  of  chooUng  by  the 
majority  of  aldermen  prefent  \  though  the  diarter  dire^b, 
they  Ihall  be  chofen  by  a  majority  of  the  whole  number. 
C  77  ]  The  ufage  was  contended,  as  explanatory  of  the  cuftom  j 
that  this  court  deterniined  it  could  not  be  fa.  That  Lord 
Chief  Juftice  Lee^  in  the  cafe  of  the  corporation  of  Yat- 
fHouth,  declared  that  ufage  could  not  explain  a  charter 
[againft  the  words  Q  that  the  court  muft  explain  it  faccord- 
ing  to  the  words  and  meaning  i]  that  the  corporaticm  m  that 
caic  pleaded  an  ufage,  to  choofe  their  mayor  from  the  alder- 
men :  The  words  of  the  charter  were,  to  be  choiea  from 
the  burgefles  or  inhabitants ;  the  conftru&ion  they  put  on 
thefe  words,  and  which  they  contended  was  eftabUihed  by 
ufage,  was,  that  aldermen  being  burgefles  were  not  exdud- 
.cd  from  being  juftices. 

In  this  cafe  the  cpurt  was  of  c^nion,  that  the  charter 
did  not  mean  to  include  aldermen,  and  therefore  tke  ufage 
was  not  admitted*. 

Lord  Mansfield  obfcrved-— Ufage  will  be  good  or  bad, 
according  to  circumftances ;  where  the  words  of  a  charter 
are  equivocal,  and  it  ftands  indifierent  how  to  interpret, 
contemporary  ufage  will  explain  the  wordsf . 

^  Confyetudo  non  prejudicat  yerhatt. 

f  Contemporanea  expodtio  eft  optima  interpres  le^um  confuetudo. 


King 
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King  ajaf}0  Rebot. 

IN  the caie  of  toQs  of  a  iight-hode  rated  to  the  poor 
^Tlic  queftion  was,  whether  it  came  within  the  fta« 

tnte  43  £/.  It  was  iaid,  Fulham  Bridge  yrzs  rated  at  toooL 
^  ammm^  equally  between  Fulhafn  and  Putney :  that  if  a 
mailer  fhoukl  put  a  iervant  into  a  light-houfe,  he  would 
tcrtainty  gain  a  icttlement.  Btmhttry  8i.  there  was  an  opi«> 
Dial,  thatt  Iight4ioufes  were  not  of  a  nature  to  be  fubjecl 
*y^  church-rates.  Three  judges  were  of  that  opinion ;  but 
Biron  Price  di£ented.  In  the  cafe  in  queftion,  the  light** 
b(«fe  was  a^faially  uied  as  a  dwelling-houfe  hj  the  defen« 
^\  that  the  annual  profit  is  the.meafure  of  the  value  \ 
tkt  'tis  objeded,  toUs  are  paid  from  different  parts  of  the 
iaigdoai,  and  are  of  very  uncertain  profit ;  yet  ftill,  'tis 
ia  cooietpience  of  the  houfe  that  they  are  colleded,  and 
the  houfe  has  a  local  relation  to  the  parifh  of  which  it  a 
'*  pert;  and  ibme  eftimate  may  be  made.  That'  in  The 
£»;  V.  C9rpot%ti$n  of  Wickhamj  Hales  was  of  opinion,  % 
aere  tdl  was  liable.  Cellars,  warehoufes,  corn-mills,  ever 
vere  and  are  liaUe.  Much  ftronger  this :  That  Ranelagb^ 
i^f  would  let  at  about  iqoV  per  annum \  but  on  account 
of  the  money  it  brings,  is  rated  vaftly  higher.  That  there 
Slight  be  a  queftion,  whether  heriots  and  fiich  property 
»Jrc  rateable ;  which  may  not  arifc  within  the  year.  But 
\tTt  ts  an  houie,  lands,  and  annual  profits ;  and  as  to  the 
^ee  in  which  they  fliould  be  rated,  an  appeal  to  the 
cttartcr-feffions  would  decide  that. 

On  the  other  fide,  that  the  juftices  of  Hariuich  were  all   r  #78  n 
asroreftcd,    it  being  a  local  jurifdiftion ;    fccondly,    there  • 

*as  reafon  enough  to  fet  afide  the  order,  becaufe  they  had 
taken  in  the  duties,  and  had  faid  fo,  in  effcA,  in  their  order ;. 
far  they  rate  a  little  building  of  no  value  but  as  a  light-houfe^ 
ssd  fcarce  ten  yards  of  ground,  as  bringing  in  i^ooLper 
•vuivK  Thirdly,  The  toil  is  coUefted  of  Ihips  pafEng  by, 
iwt  coming  in.  That  there  are  about  twelve  fuch  light- 
Koclcs  in  the  kingdom,  and  the  attempt  is  unprecedented : 
Fnat  this  had  beoi  compared  to  the  cafe  of  a  fhop,  on  the 
ether  fide  $  but  .who  ever  heard  the  profits  of  a  fhop  ratetl  ? 
Mr.  Mansfield  added,  that  this  was  to  be  confidered  as  the 
profits  of  an  office :  And  that  in  the  cafe  of.  The  King  v. 
ddljieldj  it  had  been  determined,  the  profits  of  an  office 
^^t  Bot  liable.  Now  here  the  office  belongs  to  the  crown, 
as  of  duty,  for  the  prefervation  of  the  kingdom  \  and  the 

I  2  crown 
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crown  neccflarily  delegates  that  tnift  to  pcrfons  who  are 
to  fupport  the  houfe>  keep  up  the  lights,  and  execute  the 
other  neceflsry  concerns,  and  to  have  the  profits  in  recom- 
pence.  Mills  are  rated  as  houfes  mhabited  by  the  miller 
and  his  fervants,  and  not  in  refpeft  of  the  toU.  Lead 
mines  are  not  rateable.  Stalls  in  a  market  not  rateable  to 
the  jx>or.     Vide  RolPs  Ahr. 

His  l^ordfliip  was  deiirous  it  fhould  (bind  over;  but  cx- 
prefTcd  his  prefent  opinion,  they  were  not  rateable:  Et 
poftea^  in  the  fame  term,  his  LordOiip  delivered  the  opinion 
of  the  court. 

Lord  Mansfield — ^We  arc  all  of  opin'on,  that  the  tolls 
being  raifcd  all  over  the  kingdom  from  veilcls  from  differ- 
ent parts,  are  not  to  be  coniidered  as  locally  related  to  the 
pariih :  And  they  have  exprcfsly  rated  the  toll,  and  not  the 
houfe.  Has  any  body  enquired  of  Putney  Bridge^  for  I  am 
informed  that  the  attempt  failed  ?  ,  However,  it  matters 
not  as  to  this  cafe.  ' 

Coate,  the  Keeper  of  the  Madhoufe,  and  his 
Wife  brought  up  to  Judgment. 


p 

Eand< 


R  O  P  O  S  E  i)  by  the  court,  That  they  fhould  pay 
50I.  of  which  the  one  moiety  to  be  placed  in  the 
lands  of  Mrs.  Eccles^  for  the  benefit  of  Mrs.  E^ban)i\ 
and  the  other  to  be  in  the  hands  of  a  tniftee.  Mrs.  Mills 
propofed  Alderman  Harley.  Lord  Mansfield  faid,  he  would 
fpeak  to  him  upon,  and  would  take  care  that  her  huiband 
ihOuld  not  meddle.  The  rule  was  accordingly,  Coate  (liould 
pay  cofts  of  the  profecution,  and  50I.  into  the  hands  of 
Alderman  Harleyy  for  the  fupport  of  Mrs.  Mills  ^  50 1,  to 
Mrs.  Eccles^  for  the  fupport  of  Mrs.  Ewbank. 
The  Court  fct  a  fine  of  6s.  8d. 
C  79  ]  Lord  Man  field  obferved,  That  it  was  proper  perfons 
who  kept  thefe  houfes  fliould  be  taugfit,  by  this  example, 
what  had  been  earneftly  repeated  to  them  before  5  **  that 
the  circumftances  of  the  cafe  alone  could  fupport  their  a<^." 
That  they  were  not  to  take  a  wife,  becaufe  her  hufband  faid 
Ihe  was  mad ;  nor  an  hufband,  becaufe  his  wife.  That  the 
opinion  of  an  able  phyfician,  on  view  of  the  party,  and  on 
his  examination  into  tl^e  cafe,  would  be  the  only  proper 
guide :  And  that  every  thing  mufl  appear  fbriftly,  with  all 
diligence  and  due  advice,  to  be  done  for  the  belt. 

Appren* 
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Apprentices, 

ON  a  cafe  of  binding  out  apprentices  by  churchwardens, 
as  under  the  ftatute  of  39  EHz.  c.  '^^Jtcl.  3.     It  came 
before  the  court  01^  an  order  of  feilions. 

The  churchwardens  bound  out  the  child  to  a  perTon  of 
anocher  pao-iflv 

M'mcbardy  cited  from  Salkeld  %  JaU  8  (5*  9  King  William^ 
cited  ;  ftatute  of  Queen  Ann^  cite4* 

Arguedf  That  the  ftatute  of  Elizabeth  faith,  that  the 
churchwardens  may  put  out  children  to  whom  they  fee  con* 
Tcment ;  and  are  the  words  ^<  within  the  parifti"  to  be 
fupplied  ? 

On  thp  other  fide  it  was  obferved,  in  the  cafe  of  Salleld^ 
cited  above,  the  judgment  was  on  account  of  the  particular 
time  the  child  was  bound  out. 

Lord  Mansfield — ^This  ou^ht  to  have  l^^n  made  a  fpecial 
C2fe ;  and  the  perfon  not  receiving  fhould  be  indifked,  that 
it  may  come  before  the  court  in  that  way ;  it  not  appearing 
on  the  order,  whether  the  juftices  made  it  on  the  matter  of 
law,  or  infufficienn^  of  the  perfon  to  whom  they  bound  the 
child.  His  Lordih^>  obferyed,  there  had  been  a  cafe  two 
«- three  terms  ago,  where  a  perfon,  to  whom  the  child  was 
bound,  had  a  houfe  within  the  pariih,  £but  not  reftjent 
there] 

It  was  fuggefte4by  counfel,  The  fcflions  had  cjetermlned, 
though  not  ipecified  in  their  order,  on  the  point  of  law. 
That  apprentices  could  not  be  bound  ou|  to  an  houfekeeper 
of  another  parifh  \  though  fuch  houfekeeper  was  an  occu- 
pier of  lands  within  the  parifli  belonging  to  the  chtirch- 
vardens  fo  binding  out. 

This  came  before  the  court  fo,  that  Lord  Mansfield  hnd   r  80  1 
not  an  opportunity  of  delivering  an  opinion  judicially  \  bpt 
he  obferved,  as  a  private  opinion,  that  he  thought  if  tlie 
juJticcs  dtid  determine  on  that  ground,  they  did  very  right. 

Mr.  Juftice  Aflon  was  of  the  fame  opinion :  And  ob« 
fenred,  how  hard  it  might  be  to  bin^  ^n  apprentice  on  a  per* 
f(m  occupying  lands  in  one  pariih  and  being  a  houfekeeper 
in  a  very  diftant  one. 

Bankrupt. 

LORD  Mansfield  exprefied  a  doubt,  whether  a  bankn 
rupt  could  demand  infpefUon  of  the  proceedings  un« 

dcr 
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dcr  a  commifEon,  in  order  to  litigate  them.  On  confulting 
concerning  the  p^jadtice,  it  appe5M-ed,  that  fuch  infpcftion 
was  never  permitted  in  a  cafe  where  the  bankrupt  litigated 
an  a£t  of  bankruptcy. — It  was  compared  with  irifpeftion  of 
a  record.  But  Lord  Mansfield  faid,  if  the  truth  vras  with 
them,  they  did  not  want  infpeftion :  but  that  the  ufc  of  it 
would  be,  that  they  might  make  evidence,  by  feeing  where 
the  evidence  preffcd.^  Lord  Mafisfieid  f^id^  the  court  would 
order,  for  alking,  that  the  clerk  of  the  commifiion  fliould 
attend  with  the  proceedings  at  the  trial. 

It  feenicd  agreed  by  the  court,  that  a  creditor  might  de- 
mand infpeftion  of  the  proceedings. 

Horam  ajainji  Humfreys. 

j^clion  on  a  Promife  of  Marriage, 

TH  E  caufe  was  tried  by  Mr.  Juftice  Afton.  The  da- 
mages  were  laid  at  5000I.  and  the  promife  was  prov- 
ed, and  procuring  of  a  licence  by  the  defendant.  The 
jpclge  reprefented  to  the  jury  the  nature  of  the  aftion  5  the 
injury  of  fixing  a  young  woman's  afFeftions,  and  then  tril- 
ling and  flying  oiF,  after  a  folemn  deliberate  engagement,  (o 
far  advanced ;  and  the  prejudice  it  might  be  to  her  in  fu- 
ture life :  That  they  Ihould  give  fuch  damages  as  the  cir- 
cumftances  in  evidence,  either  aggravating  or  extenuating, 
fhould  require ;  and  that  the  rank  and  condition  of  the  par- 
ties would  be  to  be  confidered.  And  that  he  could  not 
help  obfcrving,  that  the  fortune  of  the  defendant  had  not 
been  given  in  evidence,  though  the  damages  were  fet,  in  a 
vague  manner  certainly,  at  5000I.  that  they  would  regulate 
their  damages,  therefore,  froiri  what  *  from  his  buiinefs  he 
might  appear  5  and  any  ability  they  might  have  to  judge  of 
his  Iwbftance.  The  jury  gave  500L  damages;  Mr.  Horam, 
the  father  of  the  |Jaintiff,  had  a  pl^ce  in  t^^e  board  of 
works,  and  the  defendant  appeared  to  be  a  pawnbroker. 


Nuncupative  Wills. 

I 
Commons. 


r  81  ]    "P  R  O  O  F  of  them  in  the  Prcrogative-Court  at  Doftors 
jj^  Commons. 

Execution. 
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Execution. 

SHERIFF  liable  to  the  aAs  of  his  officer  aAing 
noder  colour  of  his  warrant. 

Executor. 

THE  iriO  itfclf,  before  probate,  is  fufficient  title  for 
the  executor  to  the  goods  of  the  deceafed^  as  to  his 
property  as  executor ;  the  probate  being  only  neceflary  to    , 
cpable  him  to  fue  for  debt^  4ue  to  the  teftator* 

Simfon  agatn^  Tuck. 

ON*  an mflion  to  recover  penalties,  on  the  ftatute  13  G^ 
2.  for  running  a  gelding  i^ot  his  own  property,  ot 
tlie  value  of  20I. 

Another  penalty  for  running  a  gelding  for  lef$  than  50L 
Penalty  aool.  on  both  taken  together. 

The  cQunlel  for  the  profecution^-That  the  ^  ipras  in«r 
honied  to  difcourage  petty  matches  amongft  the  lower  people, 
and  to  improve  the  breed  of  horfes.  They  called  witnddes 
to  fapport  their  cafe* 

It  was  argued  for  the  defendant,  diat  upbn  the  preamble 
of  tke  aft  it  appeared,  that  *<  whereas  idlenefs  among  the 
"  common  people  is  encouraged  by  the  races  br  fmall  fiun9» 
'^  be  it  ena£bed,"  (sfc,  and  that  the  worft  of  all  idlers  are  com? 
mem  informers ;  but  that  fince  the  lav  fupported  inforaui^ 
tloQ  of  this  kmd,  they  were  only  deiired  not  tp  affifl  the 
cbargc  unlefs  they  found  it  plainly  evidenced* 

Witnefi  were  called  on  the  other  fide. 

Lord  Mansfield  left  it  to  the  jury ;  obferving,  that  die 
▼aloe  <rf'^ldings  was  not  at  all  poved,  which  was  a  leading 
point  Tnat  the  qucftion  turned  upon  frhat  horics  were 
entered  for  the  faddle,  and  that  if  they  believed  they  enter- 
ed for  the  laddie,  and  then  run  to  have  the  faddle  for  forty 
flulHngs,  it  would  be  the  fame  as  if  diey  ran  for  the  faddle.  C  '^  1 
Tbt  one  of  the  witncflcs  (aid  they  did  not  run  for  the  fad- 
die;  that  the  jury  would  judge  of  the  weight  of  probability, 
fer  if  tf  ae,  then  the  evidence  did  not  fupport  the  cou^t. 

That  on  the  part  of  the  defendant  it  was  faid,  that  the 
fithcr  did  not  run  the  horfe ;  that  it  was  quite  without  hlls 
pnvity;  thsk  this  was  peremptorily  fworU)  and  a  full  de- 

fcnc^ 
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fence  if  true.  His  lordfhip  obferved-fome  circumftances  in 
corroboration ;  which  if  they  believed,  they  would  find  for 
the  defendant ;  if  not,  the  offence  was  grievoufly  aggra- 
vated :  It  was  perjury  to  avoid  a  penalty  fixed  by  the  law, 
on  which  the  queftion  upon  the  fads  arofe«  That  he  doubt- 
ed not  they  would  find  a  proper  verdidt 
Jury  found  for  the  defendant. 

Mifnomer. 

1]^  L  £  A  againft  an  a£tion  for  mifnomer  of  the  defen- 
dant's chriftian  name,    Clarijfa^    when  it  was    Clara 
izabeih  \  but  having  put  in  bail  in  the  name  of  darijfa^ 
fhe  was  precluded  from  that  plea. 

Blackwell  againji  Green. 

ON  information  againft  the  defendant^  mafter  of  an 
hackney-coach,  for  endeavouring  to  drive  over  him, 
and  {biking  him. 

After  judgment  by  default,  tlicy  would  have  read  aflSda- 
vits  in*  denial  of  the  faft. 

Court — ^They  can't  'controvert  the   faft  after  fuffering 
judgment  to  go  by  default ;  they  muft  pay  cofts. 


E 


Partnerlhip. 
VERT  partner  is  liable  jointly  and  feverally. 

Settling  of  Cafes. 


That 


O  R  D  Mansfield  faid,  he'  ufed  to  obferve  cafes  were 

ufually  referved  and  hung  over  often  four  or  five  years. 

L'hat  it  was  this,  cuftom  formerly  for  judges  to  have  cafes 
argued  at  their  own  chambers.  That  he  never  fufiered  a 
cafe  to  be  referved  for  him  to  fettle ;  and  always  took  care 
£  83  ]  to  have  one  cafe  fettled,  before  the  next  came  on :  And 
now,  he  added,  I  believe  it's  the  conftant  prance,  and  I 
will  not  permit  that  praftice  to  be  broken  in  upon. 

On  an  application,  that  an  alteration  might  be  made  in 
the  fettling  a  cafe,  which  had  been  already  drawn  up  and 
figned  by  the  counfcl  . 

Lord  Mansfield — In  this  cafe  the  jury  having  found  their 
yerdiAy  and  the  cafe  drawn  and  fettled,  we  cannot  now 

alter 
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alter  it  nor  can  I  permit  it.     As^  it  ivas  fettled  in  the  pr^enet 
^  theptrj  it  mufifiand. 

Stow  e^ainfi  Drinkwater. 

Chattels  in  auter  Droit. 

IF  a  feme-fole  be  poflefTor  of  chattels  in  atster  droit  as 
ezecutrixy  and  after  intqmarry,  the  law  maketh  no  gift 
th^eof  to  her  huiband  though  he  furvivc  her. 

A  cafe  was  mentioned  by  the  court,  in  which  the  hul^ 
band  had  poflieffion  as  being  procbein  ami.     Vide  3   Mod. 

Putting  off  Cafes  by  Confent. 

LORD  Mansfield — The  order  of  the  court,  which  con- 
fines to  four  days,  would  be  entirely  evaded,  if  put> 
ting  off  by  confent,  without  good  caufc  'Qpccified,  were  al- 
lowed. 1  remember  a  cafe  when  I  came  into  court,  the 
^UDous  cafe  of  Rohinfonf  nvbicb  bad  been  put  off  bj  confent 
iviaitj4bree  terms* 

Return  of  a  Sheriff  to  a  Special  Capias. 

RETURN  non  efl  inventus  infra  halli%^ ;  but  the  naraef 
of  the  (heriffs  in  the  return  were  Oliver  and  Bull^ 
one  (heriff  of  the  laft  year,  the  other  of  the  prefent. 
Motion  for  an  attachment  for  a  folfe  return. 
Rule  gpnted :    But  the  court  defired  they  would  give 
notice  to  the  parties  before  they  took  them,  that  they  might 
^^pear  in  court,  and,  if  it  was  a  miftake,  fhew  it. 

Davenport  againfl  Tyrell. 

A  Writ  of  error  on  a  judgment  in  the  IQng's  Bench  in  t  ^4  1 
Jf\  Ireland^  9  G.  3.  The  judgment  was  given  upon  a 
bill  01  exceptions  tendered  below.  Lord  Mansfield  declared 
the  opinion  of  the  coiut,  that  the  ^ourt  below  was  wrong, 
in  giving  judgment  on  a  bill  of  exceptions ;  but  that  they 
lud  ^ven  judgment,  independent  of  the  bill  of  exceptions, 
as  they  ought  to  have.  And  added.  We  cannot  reverfc  it 
for  the  informality. 

It  was  on  a  queftion  of  ^he  right  of  holding  office  as 
mayor,  in  which  ^herc  were  two  iffues ;  one  of  which  was, 

whether 
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whether  duly  cleAed ;  the  other,  wheth^  he  had  taken  the 
facrament  in  due  time.  And  on  the  fccond  iflue,  they  did 
not  find  tha  he  had  taken  the  facrament,  but  only  the 
oath ;  whereon  judgmept  was .  given  againft  him^  and  diat 
jud^men^  affirmed^ 

Notice  of  Indidbnent. 

^uefiion  on  the  14  G.  2.  c.  17. 

NOTICE  on  the  20th  July  i  commiffion-day  on  the 
99th;  bef«re  14  G. -2.  fourteep  days  notice  was  al- 
ways to  be  given ;  on  which  account  it  was  contended,  that 
the  ten  days  muft  be  conclufive  of  the  day  c^  notice.  But 
the  court  did  not  affirm  nor  controvert  that  pointy  it  not 
coming  direfUy  under  confideration^ 

Execution  levied  by  an  Attorney  after  Notice 
of  the  Debt  fatisfied, 

JUDGMENT,  That  the  attorney  rcftore  the  goods 
in  execution  \  pay  ^he  cofts  of  execution,  and  t^e  cofts 
of  the  a£tion. 

Coriviftibn. 

''  I  *  H  E  conviiEtion  pf  return  of  a  pauper  from  the  place 
\  to  which  he  has  been  legally  removed,  muft  be  by 
confeffion,  or  oath,  or  view  of  the  juftice  himielf ;  and  the 
return  mv^  be  without  certificate^  to  make  tKe  conviAioo 
Ijood. 

Vagabond. 

C  8c  T  T  USTICE,  by  13  (^  14  dr.  2.  maypommit  a  va- 
^  gabond  to  the  watcb-houfe,  to  hard  labour  for  ^  month, 
or  to  the  next  feflions. 


N 


Commitment. 

O  ftipporting  one  on  the  ftatute  G.  2.  for  returning, 
without  the  return  certified  in  the  commitment. 

Affidavit 
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Affidavit  of  Debt. 

J  Maketh,  ^t  J?,  is  indebted  in  a  certain  {pm,  then 
^*  the  jurat  figned.  Affidavit  fufficient,  it-  being  under 
peri  of  peijury  ^  not  true,  though  the  word  oath  f*m\ft^. 

Bennet's  Cafe. 

DEED  of  covenant  in  confideration  of  marrbge.  £& 
tate  for  life,  to  the  hufband  and  wife.  Covenant  to 
rcriew^  leafes  as  long  as  the  hufband  and  wife  fhould  live« 
fer  the  benefit  of  the  iflue  male ;  and  on  de£iuk  of  fuch 
diie,  for  the  ifliie  female  of  their  two  bodies :  And  in  cafe 
other  of  cefiui  que  w^s  did  become  fick  or  infirmt  the  huf- 
ifiod  and  wife  being  two  of  them,  the  hulband  ihoul4 
renew  fuch  kafe  or  iea(es. 

The  queftion  was.  Whether  after  the  death  of  the  hut 
buui  it  was  not  the  intent  of  the  deed,  the  executor  fhould 
I    renew;  and  if  the  executor  fhould  renew,  then  whether, 
I    2shehad  once  r^ntwed,  the  ifittntion  were  not  thereby 
i    fatfifiedj   his  executors,  hen*s  or  afligns  not  being  men- 
tioned?   Slderf.  151.  was  cited. 
j       It  was  contended.  That  if  the  executor,  and  his  execu- 
tors «•  afiigns,  were  not  to  renew,  the  provifion  would  be 
niigatorj ;  the  leafes  mufl  be  full  at  the  time  the  iffiie  is  to 
I    ukc,  ' 

j  It  was  further  argued.  That  the  executor  was  to  renew 
I  oot  of  the  perfona}  eflate,  and  not  out  of  the  furplus  of 
I     tbcrcal. 

On  the  other  hand  it  was  argued.  That  the  intention  cer- 
tainly would  be  executed  here,  if  made  out,  as  well  as  in  a 
C3urt  of  equity  \  but  that  the  intention  was  othcrwilc. 
Further,  That  it  was  faid  exprefely  in  the  deed,  the  re-  [  86  1 
'  maindcr  of  the  term  was  what  the  heir  was  to  have.  In 
ytrfirtj  the  cafe  was,  A.  covenants  to  give  B.  aol.  a  year; 
this  was  contended  to  be  only  a  gift  of  a  iingle  20I.  for  one 
year:  But  there,  the  evident  confh-uAion  could  not  be 
fuch  as  was  contended  }  but  here,  a  leafe  has  been  renewedj 
vhich  is  all  the  words  or  reafbnable  intendment  require. 

To  this  it  was  objcdled,  in  repUcation,  That  not  the 
vords  only,  but  the  intention  of  the  parties,  and  the 
iatereft  they  had,  the  obje^  they  had  in  view  at  the 
time,  were  principally  to  be  regarded.  That  every  deed  b 
to  be  cenftrued  in  £ivQur  of  the  purchafers }  that  even  the 
words  «  fuch  leafe  or  leafes'*  were  diredUy  convincing. 

Iiord 
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Lord  MansJk^id—^Thh  is  a  cafe  of  a  marriage-lcttlcmcnt. 
The  hufband,  being  poflefled  of  a  church-leafe,  covenants 
to  furr^nder  in  dx  months  from  the  marris^e,  and  pur- 
chafe  a  new  leafe,  in  which  the  wife  was  to  be  one  of  the 
ceftui  que  vie*s  \  becaufe  fhe  was  to  be  fure  the  leafe  ihould 
not  determine  during  her  life.  It's  faid,  that  the  word 
<*  either,"  which  properly  is  between  two,  fignifics  only, 
that  when  one  of  the  jSrft  leffees  dies,  another  is  to  be  put 
in.  This  will  not  anfwcr  the  following  words,  "  kafe  or 
^  leafes,"  Befides,  exprefsly,  Ethelre4^  the  wife's  name, 
is  always,  by  the  covenant,  to  be  continued  during  her  life : 
This  fuppofes  a  poffibility  of  more  than  one  reipovaU  If 
but  one,  the  heir  might  have  nothing  but  only  the  furplus 
of  the  profits- 

1  cpnftrue.  That  the  heir  in  the  deed  of  Thomas  Bennn 
the  father,  was  to  have  a  full  leafe. 

'TIs  not  ufual  to  give  an  opinion,  in  a  cafe  coming 
cmt  of  Chancery  \  bu^  ip  this  I  dp>  W  ^U  i^icEt  the  cer- 
tificate accor4ingly» 

Richardfon  againfi  Fen. 

-  On  a  Plea  of  Non  afifumpfit  infra  iex  Annos. 

PW  of  o€a  '  I  ^  H  ^  defendant  pleaded  the  ftatute  of  limitations,  n^n 
Bfiumpfit  X  ^'^^PM  f^'^  7^^  annos.  Evidence,  it  feems,  came 
infra  fer  out  on  the  trial,  that  he  met  a  roan  in  a  feir,  and  faid  he 
^^jj^  went  tQ  |hc  feir  to  ^yoid  the  plaintiff,  to  whom  he  was  in- 
flighteft  M>  debted«  This  wa$  within  the  €xs^  years,  and  was  held  a 
knowledg-  fuflficient  ajfum^tt  to  take  it  out  of  the  ftatute,  there  being 
tokfirMrt*  DO  other  debt  between  th^mi  \  an4  thcrcup<M;i  the  jury  found 
•f  the  fta^    for  the  plaintiff. 

tote  On  a  motion  for  a  new  trial-! 

r    32    -t       Iiord  Mansfieldt — A  very  little  would  take  it  out  of  the 

ftatute  of  non  affum^tt.     In  a  cafe  of  Lord  Barrytnorey  A. 

faid  to  B*  You  are  indebted  to  me  fo  and  fo ;  B.  faid.  No ; 

but  we  will  iettle  the  account.     This  acknowledgment  of 

an  account  to  fettle  between  them,  was  held  to  taJce  it  out 

of  the  ftatute, 

Wheatly  againft  Edwards. 

ACX^O^    ^^  criminal  converfation i    the  juxy  had 
found  for  the  plaintiff.     On  a  motion  for  a  new  trial, 
there  was  ftrpng  evidence  of  perjury  in  tl^  witneffes  to 

the 


Mich.  Term,  12  Geo.  3.  K.  B-  ' 

the  crimlxial  converfation^   on  exprefs  teftixnony  againft 
them. 

The  plaintidrhad  fwom  before  an  attempt  of  the  dcfen- 
dzTd.  to  commit  a  rape  on  his  wife ;  and  afterwards  an  ac- 
m^I  commiffion  by  Edwards  the  defendant  9  the  jury 
brought  in  their  bill  ignoramus. 

After  this,  the  defendant  brought  an  aAion  againft  the 
plaintiff'  in  tins  caufe,  for  a  malicious  confpiracy,  and  r^ 
covered  300I.  damages. 

After  this  the  hufband  brought  his  action  againft  the  de- 
fesdwt,  for  criminal  converfation,  and  fucceeded. 

There  were  ftrong  circumftances  in  proof  of  the  charge  ; 
atnongft  others,  the  plaintiff's  own  mother  fwearing  it,  and 
the  exprefs  and  pofitive  teftimony  of  the  witneffes  to  the 
fact  On  the  other  hand  it  was  remarkable,  that  the  mo- 
ther flioold  h^ye  mentioned  nothing  of  this  to  her  fon^ 
till  a  long  time  after  5  but  for  this  fhe  accounted,  by  fay- 
ing, as  LDrd  Man^ld  obfewed,  that  her  fon  knew  enough 
already ;  and  had  fuflSidcntly  fuffered  by  his  wife's  elope- 
oeat.  There  was  great  improbability,  too,  that  men,  who 
appear  to  have  been  utter  flrangers  and  not  apprized  or  fuf- 
pc£ting,  ihould  come  precifely  in  time,  and  be  ocular  wit- 
Befes  of'  the  b&  \  and  this,  I  think,  in  noon-^ay,  in  the 
hofliand's  houfe,  and  the  door  not  ftiftened.  And  that  the 
hofband  himfelf  ihould  fwear  firft  to  an  attempt  of  force  \ 
then  €0  a£bial  force ;  and  then  to  voluntary  familiarity  of 
lu3  wife  with  thcffame  man.  This  and  other  circumftances 
Lord  Mansfield  particularly  obferved.  TTierc  was  direft 
teftimony  of  fabomation  of  perjury,  by  the  plaintiff's  con- 
fcnt,  of  the  witnefles  ;  and  this  in  different  places,  by  three 
jlifoent  witnefles.  On  the  other  fide,  four  perfons 
Tvore  to  the  charaAer  of  one  of  the  witnefies,  who  was 
i-'^g,  and  who  fwore  the  other  was  dead,  and  that  he  had 
ieen  him  in  his  coffin ;  and  yet  there  was  a  witnefs  who 
fvore  an  affida^t  that  this  man  was  alive. 

Lord  Mansfield  pronounced.    That  there  appeared  no  r    33     y 
gnxmd  on  the  evidence  for  granting  a  new  trial ;  but  that 
ti«y  might  proceed  by  indicting  the  witnefles  for  perjury. 
AVf— In  the  cafe  of  Chapman^  there  is  farther  notice  taken  . 
vhat  was  the  event  of  that  indi&ment^   and  the  confe- 
qtKQccs  thereon.     Vtde  Infra. 


B 


Bail. 

T  a  late  rule  of  the  court,  bail  not  prefent  at  the  firft 
fitting  of  the  court  muft  wait  till  the  rifing. 

Golightly 
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Golightly  ^ainfi  Reynolds. 

or  trarer.  A  C  T I O  N  of  trover  upon  the  following  cafe  :  AStiotk 
B^ftone  XjL  brought  for  fix  filver  tablc-fpoons,  two  filver  falts, 
i5».  >vo.  two  lilver  i'alt-fpoons,  one  bank<-note  of  20I.  No.  203,  da- 
cdit.  Cro.  ted  xpth  November  1 77 1>  and  ten  guineas  in  gold  \  all  which 
EKr.  434--  ^cre  the  produce  of  a  bank-note  of  50I.  ftolcfl  hf  one 
495»  638,  P^i^ifi^i  round  on  him  when  taken  up,  and  prodticed  in 
7»3,  824t  evidence  at  the  Old  Bail)  by  the  t^aintifF,  the  profecutor, 
•70,  883.  at  the  trial  of  the  faid  Fergufin^  who  was  convided  of  the 
^t^tljl    ^^^  ^  ^  ^^^  bank-note  of  50L 

4  Bor.  tl        Before  the  aAion  was  brought,  all  the  faid  table-ipoons, 

f'3z-         falts,  and  f»k«fpoonS|  and  the  faid  bank-note  of  aol.  and 

♦^o'-^ioj.  ^g  f^^  ^gjj  guineas  in  gold,  Were  demanded  by  the  plaintiff 

from  the  defendant,  who  had  them  in  his  cuitod^,  and  re- 

fufed  to  deliver  them* 

The  queftipn  is,  whether  the  plaimi£F  can  recover  in  this 
a£kion  i 

^.       ,  C  Edward  BbarCrofT)  for  defendant. 
8       i  Thomas  Davenport,  for  plaintiff. 
(Copy  of  the  original  cafe  laid  before  the  judges.) 
For  tlwc  plaintiff  it  was  argued,  that  till  the  2 1  i/.  8.  r.  1 1 . 
Reftitution  was  not,  except  in  appeal ;  but  that  tfft  gives 
reftitution  on  indiOment  as  well  as  appeal.    It  gives  indeed, 
a  particular  mode  *,  that  juftices  of  gaol-^lelivery,  or  other 
juftices  before  whom  fuch  felon  ihould  be  found  guilty, 
fiiall  give  fuch  remedy  by  writ  of  reftitution,  as  by  appeal ; 
not  excluding^  'tis  apprehended,  any  other  mode« 

That  Hatvk.  PL  Cro.  fays,  there  is  a  mode  of  recovery 
when  the  goods  demanded  were  not  ftolen  from  the  plain- 
[  89  3  tiff)  when  the  appellee  hath  dUpofed  of  the  things  ftolen, 
the  appellant  hath  a  right. to  what  the  things  ftolen  were 
difpofed  of  for  \  and  that  now  the  law  Was  the  fame  in  that 
cafe.  And  fo  was  the  cafe  of  gold  ftolen,  and  changed  in- 
to filver,  Cro.  EL  661.  and  cattle  ftoleo,  and  Ibid  in  open 
market,  Noy  128. 

That  was  this  adlion  of  trover  not  to  be  good,  another 
aAion  cannot  be  well  conceived.  Detinue  v.'ould  not  60 
properly,  as  being  rather  for  the  things  themfelves.  Tro- 
ver fuppofes  an  innocent  finding ;  but  yet  aF  wrong  in  the 
rcfofal  of  reftitution :  which  applies  precifely  to  the  cafe. 

On  the  other  fide,  That  oft  confideration  what  the  na- 
ture of  an  appeal  is,  the  plaintiff  has  not  here  a  writ  of  ref- 
ticution.     It  is  given  on  an  appeal,  96  aA  encouragement  to 

prcifecute 
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profecote  to  coovifkion  ^  and  it  is  to  recover  the  fpecific 
thing.  Where  the  proceedings  are  to  recover  fpecific  goods, 
the  fbrm  is  exa£L  If  an  appeal  be  to  recover  a  fpecific 
thing,  one  ihouki  expeA  the  form  fhould  be  accordingly  i 
aad  in  &£k,  an  appeal,  by  the  form,  gives  the  recovery  of 
xhc  very  thiz^  ftolen :  And  even  if  any  thing  ftolen  be 
omitted,  it  cannot  be  recovered. 

That  if  the  court  fhould  think  the  argument  too  ftrong»  ^ 

at  \a&.  the  defendant  was  excufable,  a^ng  under  great  au- 
tboritkfi.  In  bringing  the  cafe  before  the  court. 

That  trover  was  mfufficient,  when  the  party  was  ttkeiit 
snd  the  goods  ieized^  on  behalf  of  the  crown,  by  the  pro- 
per  officers.  That  then,  the  plaintiff  could  only  recover 
bvjodgoieat  of  appeal:  That  this  would  be  the  cafe,  if 
cive  action  was  brought  fer  the  very  goods.  That  if  the 
'aotiun'itks  of  law,  cited  by  Mr.  Bearcrofi,  on  the  other 
^e,  were  too  ffa-ong  to  be  contradiAed,  and  an  ai6lioA 
vottid  lie^  without  the  neceffity  of  bringing  an  appeal,  yet 
^  was  not  the  proper  a^on ;  and  that  the  propriety  of 
hw  give  detinue,  not  trover :  For  that,  to  maintain  tro- 
TtTj  yoQ  niuft  ftate,  and  be  able  to  prove,  that  the  party 
^25  poficfied  of  thefe  goodsi  and  accidentally  loft  thefe 
goods  I  and  that  the  defiendaht  found  them,  and  refufed 
to  reftore.  If  you  never  had  tlie  pofleffion  of  the  goods^ 
JOD  fail  HI  the  ground  of  trover. 

That  this  benefit  is  to  be  had  as  in  judgment  on  appeal 
by  the  award  of  judges  of  oyer  and  terminer.  But  in  this 
c^c,  there  being  a  doubt  in  the  learned  judges,  whether  - 
bch  benefit  can  be  adminiftered  here,  the  proper  court  is 
niiibken;  the  remedy  is  not  here.  That  Mr.  Reytwlds 
3ded  tmdcr  a  fpecial  truft,  under  obligation  of  office,  and 
»oald  be  unjuftifiable  by  delivery  of  them,  without  pro- 
per authority  \  that  the  writ  of  reftitution  is  founded  on 
^iroper  detention ;  that  as  to  this  aAion,  at  kaft,  of  tro-  f  j^  1 
Ter,  it  oBght  not  to  be  maintained. 

The  jodge  vdio  tried  the  felon  faid,  that,  on  the  con- 
*^3km,  Mr.  ReymUs  declared  he  thould  make  no  difficulty 
^  the  matter ;  and  ieemed  then  willing  not  to  contefl  the 
ttftmition.  The  writ  of  reftitution  was  contended  as  a  ne- 
ttflaryand  dedfivc  remedy.  To  which  it  was  anfwered, 
^  might  plead  to  the  writ  of  reftitution,.  fo  that  it  was 
not  ismediatelv  decifive. 

Lord  Mmu^M — ^It  would  be  the  hardeft  prerogative  poi^ 
&le,  if  an  umocent  party  fhould  lofe  his  goods  to  the 
crowui  becaufe  a  felon  bad  taken  them  away.    There  is 

very 
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vcrjT  great  reafon  why,  before  ^profecutiony  to  avoid  compo- 
fition  of  the  felony,  trover  fhould  not  be  brought.  Thera 
is  no  qucftion,'  therefore,  but  fomc  way,  and  to  fomc  ex- 
tent, a  plauitift*  is  entitled  to  reftitution.  But  how  arc  wc  to 
Vide  s  Inft,  conftrue  tlie  reftitution  which  Ihould  be  made  ?  Narrowly, 
a4»-  b.        for  the  vqy  thing  ftolen  ?   No :  Liberally,  againft  fo  odious 

a  prerogative. 
Titk  Rcftl-      Brooke  cites  the  7  uE.  2.  wherq  it  was  agreed  by  the  judges 
^|^*^P*-    q[  xhc^  King's  Bench,  and  by  thofe  of  the  Conunon  Pleas, 
that  in   appeal  for   money  tikcn  filomce,   reftitution  fliail 
be  where  no  property  is  known. 

I  don't  fee  why  trover  is  not  good. — ^The  ftatute  puts  an 
indictment  in  the  f.ime  cafe  as    a  writ  of  appeal.     The  fta- 
tute fays,  it  ftiall  be  reftored;    but.  leaves  the  party  to  his 
own  way  of  recovery. — Since  this  ftatute,  it  gives  him  a 
particular '  remedy,   but  docs  not  take  away  his  other  re» 
medy. 
^^  ^^-        I  don't  believe  there  has  been  a  writ  of  reftitution  thcfe 
«£  Reftitu^    ^^^  hundred  years.     The  cafe  has  been  adjudged  already, 
tim,  and     in  former  cafes ;    as  in  Noy  and  Cra^  Eliz,  very  rightly  be- 
638.  Vide   fore,  in  favour  of  natural  juftice,  againft  the  rigour  of  the 
S^^'"  forfeiture. 

%eaksex-  Mr.  Juftice  AJlofh — Croie  fays,  and  this  has  grcateft 
prdjdy  to  weight,  as  a  cotemporary  expofition,  that  in  his  tiaie  fuch 
1^1^'  ^  recovery  of  goods  was  common  at  Newgate^    He  means  the 

Old  Bailey.  , 

^^Kcfd*  Burfiy  a  very  judicious  writer,  takes  it  to  be  within  the 
tution  of     ftatute  of  H.  8. 

ftolen  goodt 

^1-  3»  P-  Judgment  for  the  plaintiff. 

edit. 

r  91  1  NoU^  The  words  of  the  ftatute  H.  8.  are,  <<  Be  it  enacted 
"  by  this  prefent  parliament,  that  if  any  felon  or  felons 
«  hereafter  do  rob  or  take  away  any  money,  goodi, 
««  or  chattels,  from  any  of  the  king's  fubjedbs — ^from 
*<  their  pcrfon,  or  otherwifc,  within  this  realm,  and 
**  thereof  the  faid  felon  or  felons  be  indicted,  and  after 
**  arraigned  of  the  fame  felony,  and  found  guilty  thcre- 
*«  of,  or  otherwifc  attainted,  by  reafon  of  evidence 
**  given  by  the  party  fo  robbed,  or  owner  of  the  faid 
**  money,  goods  or  chattels,  or  by  any  other  by  their 
**  procurement,  that  then  the  party  fo  robbed,  or 
**  owner,  fliall  be  reftored  to  his  faid  money,  goods 
<<  and  chattels ;  and  that  as  well  the  juftices  of  gaol- 
M  delivery,   as  other  juftices  before  whom  any  fuch 

"  felon 
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<(  kiaa  or  felons  ftall  be  found  guiltf ,  or  ocherwlfe 
*^  attaiaiod,  by  reafon  of  evidence  given  by  tii« 
"  party  fo  robbed,  or  owner,  or  by  any  other  by 
«*  ihcir  procurement,  have  |X)wer,  by  this  prefent  aft, 
«  to  award,  from  time  to  time,  writs  of  reftitution  for 
"  the  faid  money,  pock\%  aiul  chattels,  /«  like  monncr  ! 

**  as  though  any  fucb  feUn  or  filons  v?ire  aUainttd  at  sh0  \ 

"  fiat  of  the  party  in  appeals*  I 

Tide  5  Co,  no.     THfier^s  Abridgment,  p.  156.  tide  Ref-  Foilcy't  1 

titiiiioa;  and  K^lyng^  49.  ^^'  1 

1  do  vol  find  a  writ  of  reikitution,  dtrefted  to  ^  fheriff, 
though  a  friend  has  mentioned  one ;  but  I  find  i  writ  of 
rtn-'rution  to  the  bailift'  of  a  liberty ;  which,  miitaiu  mu' 
t'nd'jf  as  to  that  circumftance,  I  conclude  muft  be  the 
i^sic.  I  ihali  copy  It  vtrbatim  from  the  Tbefaurui  Brevium* 
-I:  B  thus : 

SVff  ef  Rg/litutwn  t9  tbt  BaiUff  rf  a  Lsierty,  in  at^  Appid  Thef.  Brev, 
^  Rotbcry, 
RnCf  feV.  W.  A.  laUivo  prioris  domuSf  de  C.  ?5V.  cum 
ft' T.  nafir  im  curia  wfira  coram  m^  appeUawrit  T*  A.  di^ 
^Sc,  de  eoj  qu$d  idetn  T.  unam  burfamf  ^c.  (r^itand9  omnia 
ffnj  ut  in  appelh)  ad  vaientiam  40I.  de  bon.  ct  catt.  prad. 
R-  <S  \6i.inpecwt*  numerate  di  denar.  pradiSi  R.  apud  W.  sp 
'wi.  M.  indent,  ftlwtice  furat.  fuiffkj  cepiffktj  et  ajporttrjijit^ 
'y^apacem  mjiranty  undc  prced,  T.  per  quondam  jur,  patrre 
»ii  inter  est  capt.  conviB.  f/l*     JSt  pro  eo    quod  invent.  5/?  per 
fstLjgrat,  quod  idem  T.  ad  recent,  profecut,  diBi  R.  capt.fuit^ 
/'srf  iMs  eonfiat  de  record.     Conf.  fmt  in  eadem  cur  id  noftrd^ 
rrm  mbuj  quod  prad.  R.  rehabeat  bona,  catt.  ct  denar!o$ 
«^oi  pned.  ac  jam  ex  p^rte  prad.  R.  in  curia  noflra  coram 
"^J  accfprmujj  quod  hona^  catt.  et  denar.  prad.  ad  manus  tua/, 
'•  "ii^y  faTr.  dt.  praterit.   tmt.  apud  G.  prad.  devenerunt'^.  •Sotheco* 
^  tdn  pracipimuj  quod  eidem  R.  pUnam  rdjiitutvn.  eorundem  py ;  but  I 
^'Vr.  catt.  et  denar.  fine  dilat.  habere  facias.     Et  qt^aht.  hoc  P^^^/"*^  ^' 
^- w  nolhmn/iieris  txecut.  ncbis,  apud  Weftm.  die,   t^c.  conji.  Joyn/^hTis! 
i^*  k}c  breve  nofirum  nobis  remitten.     T>  ^c*  *  In  curia 

noftta,  co^ 
1&.  Bcbu»  6  di^  &c.  uk.  preterit.  tcJtf.  apod  Q.  acc«pimu«  i}uo4  booa»  catt.  et  dc* 
Otf.  {csd.  ftdmuuu  tiBU  dproieniiu ;  aad  ip  I  tiave  traudliked. 

K  The 

•  h  U  (Ubmitted  to  the  learned,  whether  by  thii  writ  of  reftitution  the 
.liSiS.  or  fteriff  when  fcrrrd  on  hhn,  was  fioi  on  the  face  of  it  cmppwer- 
tw  ro  reflore  in  vaiue,  in  eafe  the  goods  were  loft  ?  The  appellant,  fgr  cer« 
<icr7,  was  ohlsged  to  rpecify  all  the  goods  on  his  appeal;  and  this  writ 
^:;:fQCi  the  dedmiott,  vsk  cosmunds  rcfthntioti  of  the  fame  goods.  In 

lil«5 
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[  93  ]        The  King,  b'r.  to  WlJ.  bailiflf  of  the  prior  of  the  houlc 
of  C.  idc*  Whereas  R.  F.  late  in  our  court  before  us,  hath 

appealed 

Lite  manner  fpecifying  them  :  So  that  if  the  goods  were  to  be  had,  I  ap- 
prehend the  Iheriff  cculd  not  give  the  value  inftcad  ot  them  ;  nor  the  3f- 
pcUant  demand  the  value  ;  but  the  very  goods  were  to  be  rcftorcd  :,  Asd 
if  he  had  omitted  any  in  his  appeal,  he  could  not  have  restitution  of  th.cui 
awarded  by  this  writ ;  for  th«?  writ  could  not  contain  other  )(oods  bci^oes 
thofc  in  the  appeal.  If,  however,  the  goods  were  loi>  or  dcilroycd  by  ary 
unavoidable  accident,  the  value  of  them  is  fpeciScd  :n  the  writ. 

Is  not  thi^  a  dircftion  to  the  fherlfl*  in  that  cafe,  that  he  may  know  vhat 
lie  is  to  rcftore,  in  lieu  of  the  goods  \o^  or  deftroyed ;  and  the  appellant 
may  know  what  he  ha»  to  receive  ? 

And  might  not  the  fherifT  have  returned,  Thatfince  the  iSTulnp;  of  thr  v^Tti, 
and  before  it  came  to  his  hands,  the  goods  were  deftroyed  by  fire,  or  Ibcjcn 
l>y  houfe-threakers,  or  the  like  ;  and  therefore,  thvit  he  had  made  full  rrlti- 
tut  ion  thereof  in  value,  according  as  the  value  of  the  fume  was  exprcuti 
in  the  writ  ?  i 

Would  it  not  have  been  ftrangc,  when  the  goods  were  in  the  cuftody  cf 

the  law,  that  the  appellant,  after  the  expence  of  profccuticn,   fhwild  lofc 

'  all  benefit  of  the  writ,  only  becaufe  they  were  deftroyed,  loft,  or  pcrilhcd, 

without  his  fault  ?     Suppofe  they  were  in  their  own  nature  perifliable,  and 

not  capable  of  kecpin.'x  \  as  dead  fov/js,  or  the  like  it 

Suppofe  the  very  cafe  here,  that  they  had  been  changed  by  the  felon  tv- 
fore  convicftion ;  might  not  the  -writ,  which  exprrOe«i  the  value,  have  then 
j>een  adapted  to  the  rafe,  and  have  dirc<fted  the  value  to  be  given,  when 
nothing  clfc  could  be  given  ?  Does  not  the  reafon  given  by  Lord  Co<e 
fail,  if  the  party  had  emitted  in  his  appeal  to  recite  the  goods  ftolcn,  the 
-felon  might  have  efcaped  convidlion ;  and  tlie  writ  of  inftitution  ihall  i>ot 
^ve  him  more  than  he  has  recited  in  his  appeal,  becaufe  he  (hould  be  pun- 
iflied  for  his  negle^a  ?  But  if  the  identical  fubjeds  of  the  appeal  are  gene 
witliout  his  fn.ult,  then  may  not  the  writ  of  rcilitution  give  him  the  val;:i ; 
br  may  it  only  recite  wh?t  U  not,  and  do  nothing  for  him,  when  he  h'^ 
■done  all  th-Jt  the  law  requires  ?  Surely  if  it  cxprciTes  the  valnc,  even 
when  the  goods  remain,  it  docs  rot  this  for  nought ;  and  a  multo  fortiori 
it  will  give  a  fuitable  remedy,  when  the  goods  were  gone  before  the  ap- 
pellant could  be  entitled  to  the  writ. 

•In  Flowdcn's  admirable  Commentaries,  there  is  a  difTertation  on  equity 
of  interprcution  of  flatulcs — Eyfton  tr<Ttth:Ji  Studde ;  at  the  end  of  the  cafe. 
among  other  ca<e8,  this  is  put.  By  the  llatute  I  £.  If  a  man,  dog  or  cat 
€fcapc  out.  of  the  Ibip,  neither  the  fliip  or  any  thing  in  it  (hall  be  cfieen- 
cd  a  wreck  ;  [and  note  the  equity  of  interpretation  extends  this  to  any  other 
creatt:res,]  the  flicrifF  is  to  fave  all  the  goods  he  can,  and  keep  them  for  ^ 
year  and  a  day:  That  if  the  owner  claim  them  within  that  time,  anil 
make  his  title,  they  may  be  rellorcd  to  him ;  if  not,  they  arc  the  King's,  a 
price  being  fet  upon  them  by  the  Iheriff  and  corporation.  And  they  are  to 
DC  fent  back  to  the  villc  or  town  where  they  arc  found,  that  It  may  be 
known  v.-hat  is  the  Kind's.  And  if  the  fheriffbe  convi»^cd  of  doing  other- 
wifip,  he  is  to  be  imprifoncd  during  the  King's  pleafure  and  to  pay  damages* 
Now,  fuppofe  the  goods  were  frelh  meat  or  lifli,  apples,  or  oranges,  or  any 
thing  which  would  not  keep,  and  the  fheriff  fells  them,  and  depofites  the 
money  in  the  viilc  or  town ;  by  the  letter  he  fhould  be  imprifoncd,  but  by 
.  the  fpirit  a;<d  equity,  he  hath  done  well ;  he  fhall  not  be  puniihed,  he  hath 
fulfilled  the  law. 

I  do  not  mean  thcfe  obfcrvations  to  eonnrm  the  judgment,  which  perhaps 
yfTttt  adtiun  agcre ;  and  it  ftands  on  a  better  ground ;  but  as  the  yrt\t  is  ur.- 

conimoB 
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appealed  T,  A.  of,  i^c.  and  tJiat  the  faid  T.  one  puric,  £^r.    f  94  3 
fhcre  recite  all  the  goods  as  in  aopeal)  to  the  vnlue  of  40I.  of 
the  goo Js  2nd  chattels  of  the  iaid  R,  and  16L  in  money, 

M 

rrt,  TOrj!  KttW  Vn»ywn,  I  hope  I  may  be  cxcufed  for  tranicribing  it,  aad 
-i.^::^:  the  cerrclpoEdccce  it  Icems  to  hairc  with  the  judgment. 

■J  Yxtac^C^  l^ku  of  the  Crown  there  \%  a  writ  of  rellitution,  on  the 
^r^  ftatuic  of  »i  //.  S.  which  has  been  poinrcd  to  mc. 
/.k"  "-fc  is,  Pargr^  ▼.  Coney  :  The  writ  runs  in  luec  verba 
^^i•!iL  fl".  Dcscinus  Rex  mandavit  Edwardo  Coney  breve  fuum,  In  hxc- 
?Hu:  ^  Guli<)inui  tcriius  Dei  gra.  Ac^lie,  Scqtie,  francie  et  Hi« 
':~'<  Rex,  liaci  defcnfor,  &£.  Edwardo  Conty  falutcm.  Com  ad 
» -m  dcllb'ationrni  g^iolf:  noftre  de  NcwgatCj  tent*  pro  com.  Mldd.  apud 
Juice  Kail  in  le  0!d  Builey,  in  fuburbiis  cirit.  JLondon.  die  Mercur.  fcili« 
:-',  9  die  Decenibria,  anno  rcgni  noRri  odavo  coram  Edwa^do  Clarke  mil. 
c:ii.T.  dvit.  X«o;idon.  Georgio  Trchy  nul.  capital.  Juftic.  nodro  dc  banco, 
^  i'..  fodii  fuij^  julliciar  noitris  ad  gaol,  nfftrum  dc  prifonar.  in  eadem  cx« 
:  m  denb^and.  aiiignatis  ad  recentcm  profecution.  Jchannis  Burges  fen. 
if-ifim  Thomas.  Barnes,  nup.  de  paroch.  de  ^nfeild,  in  com.  Mid.  labour* 
r',  cotmd.  eziflit  de  eo  quod  ipfc  a8  die  Auguili,  annoregni'noflri  o^avo, 
ir:d  paroch.  pned.  in  com.  prsad.  trcs  juvencas,  Angl  three  heifers,  coloK 
r-i  pied,  p*ui  cujullibet  eanim  3I.  59.  et  un.  al  juvencam,  Angl.  one  hci« 
r^r,  coin-,  black,  p'tii  3L  js.  de  bonl^  et  catal.  cujufdam  Johannis  Burgei 
&n  adtoac  ct  ibidem  exiftcn  invent,  adtunc  et  ibidem  felon  ice  furat.  fuit 
^^  et  efiij^avit,  contra  pacem  no;lram  coron.  ct  dignitat.  noHras  prout  per 
finci  inde  plemtu  Kqnct  ct  apparet.  cnmqnc  ex  iniinuatione  prsd.  Johan- 
t.i%  B^es  jam  acccpimus  qnod  ieparal.  juvenc.  bon.   et  cataii.   prxd.  ad  *^ 

^!^2i££  tuis  devencr.  et  in  cuflod.  tua  jam  exiil.  Nos  igitur  volcctcs  |»*fat. 
••  Serges  fieri  quod  eft  ju&um  ct  rationi  confonan.  tibi  precipimus  firniit* 
-~.^3gcsd.  qnod.  juvencas  bon.  et  catall.  praed.  vel.  tal.  eor.  qual.  ad  mimit 
^1-is  nsqaam  devener.  fen  jam  exiftunt  prefat.  }.  Burges  fine  dilatione  ref« 
l*?j:i  ct  deiib'es  jnxta  formam  ftatut.  in  hujufmodi  cai'u  edit  et  provif'  vel 
liuf.i  tB  ipfc  63  coram  juilic.  noilns  ad  gaol.  noRram  dc  Newgate,  de  prifon. 
:  fidem  cxfftcn,  dc  ib*and.  afiign.  ad  prox.  drlib'ation.  gaole  noftre  prard. 

•  CX3.  Midd.  tcnend.  apud  Juflice  Hail,  pracd.  die  Veneris,  fcilicet,  i^ 
'.e  laaasr.  nnnc  proz  futnr.  odenfur.  quare  id  facere  noluiili  vcl  non  po* 
*<••£)  ct  akcr.  ad  faciend.  qnod  curia  noftra  in  ca  parte  uUeriiis  cuuOdcra- 
^  nt ;  ct  kibcaft  ibi  tunc  hoc  breve. 

ft  prxd.  E  Clarke  milit.  major,  civit.  London,  prxd.  apud  Juflice  Hall 
f  zj.  9  die  Deccmbris,  anno  r«gni  noilri  odavo.  Harcourt-r-Trcynainc. 
J/. 

\  baxt  been  reminded,  that  the  writ  of  rellitction,  faying  ad  -valentiam, 

•  '■-  it  not.  to  enable  the  Iberiff  to  rcftorc  the  value;  but  only  bccaufc  the 
--  '»^,  or  iodi<Sment,  muft  recite  the  value, — that  it  may  ajj'tar,  whcthei* 
*-v  rf^ce  b  grand  or  petty  larceny*  -  1  bdieve  in  h'gh.vay  rcbbtries,  and 
'-  ^'^Urics.the  indidracntMrecite«  the  valtic;  though  a  penny  ihcrojs  as  mti:h 
-►f^  fdooy  as  an  hundred  pound.  But,  Cncc  the  reciting  the  value  Hi 
'■  -  iatJicbnsnt  is  held  to  be  of  fome  ufe,  towards  afcerrainiij  the  degree 

*  t-H-  cTime,  *ir  for  other  reafoDs,  why  may  jjot  th*  f^mc  value,  recited 
^  1  writ  of  reiUtittioo,  be  of  ufc  in  favour  of  the  profecution  :  for  whole 

•  *":iit  the  fame  remedy  is  given  on  indi^ment,  which  before  could  only  be 
•w  ^r<j  that  with.greatcr  dificuUy  and  circuity,  on  appenl  ?  Andperhap* 
-*.  Tzbeis  not  recited  in  indidmcots  limply  to  Ihew  whether  fd^ny  oriiol 
i^v;  fiaceinfome  tnftances  it's*  felony  independent  of  the  v;%luc  :  but  it 
~^<i?  be  to  enable  the  crown  to  give  relief,  in  cafe  the  good^  are  changed 
•ttveea  indsdmetit  and  this  writ ;  or,  if  not  originally  intended,  the  ^e« 
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of  tfac  money  of  the  faid  R.  at  H^.  iii  the  county  o(  M./tk- 
nioufiyjiokt  twh  and  carried  away  againft  6ar  peace  \  where- 
upon the  faid  T,  by  a  certain  jury  of  the  county  thcrecn  be- 
tween them  taken,  was  convidted:  And  whereas  it  is  found 
by  the  jury,  that  the  laid  T.  at  the  Jtejh  fttit  of  the  fetid  R. 
nvas  taken  as  to  us  appeareth  of  record.  It  was  confidered 
in  the  fame  our  court  before  us,  that  the  faid  R.  have 
again  Jms  gmids  and  chattels  afonfaid^ 

And  now  on  the  part  of  the  faid  R.  in  mir  court  holde.n 
before  us  on  the  6th  day  of  ^ril  laft  paft,  at  G.  fe^r. 
WjS  have  been  informed,  that  the  goods,  chattels  and  money 
siforefaid,  hare  coroc  to  your  hands.  Tiicrcfore  we  com- 
mand you,  that  to  the  faid  R.  you  caufc  fuH  rcftitutiasi  to 
be  made  of  the  faid  goods ^  chattels  and  money  without  delay. 
,  And  hcTw  you  fhali  have  executed  this  our  writ,  yea  ihall 

make  appear  before  us  by  Xht  return* of  this  our  writ. 
Witneis  ourfelf,  ^c. 

Armmer*s  Cafe. 

J.  .,  ^^UESTION,  whether  for  life  or  in  fee  ?  Dcvifeof 

V^  ^y  worldly  cftatc  to  my  daughter  A*  for  life;  and 
^^  after  her  dcceafe,  to  her  daughters  uf.  and  A  etjual- 
Jy,  according  to  the  cuftom  of  tlie  manor :  The  reft  and 
r^iidue  of  his  goods  and  chattels  undifpoied,  vi%.  the  grange, 
to  his  fon.  Contended,  that  this,  by  the  rules  of  liiw,  was 
no  more  than  for  life,  no  m^orJ  having  been  exprefled.  k 
was  feid  farther,  the  intent  of  the  teftator  was,  that  ii 
fliould  be  no  more  5  for  in  the  inftance  before,  where  he 
intended  to  give  an  inheritance,  he  limited  after  eftate  for 
life,  to  them  for  ever.  By  a  grant  for  life,  he  will  haTC 
diipofed  of  what  he  calls  his  if  orldiy  eftate  \  and  this  de» 

fcription 

fl^al  eiiuity  of  the  cafe,  per)uip8,  may  attach  to  it.  Becaufe  the  laws  fa- 
tour  rc^itution.  And  by  6  Rep.  ^o,  where  Popham  191.  is  cited,  thift 
jiatute  extends  to  eiecutors,  thou^  not  named :  aud  it  ihould  feem  greater 
Tfafoa  that  the  (heriif  fliould  rcitore  in  value  to  the  party  himfcif,  -where 
the  goods  arc  loA.  And  if  the  Iherifi*  ought  to  reAore  in  value,  on  a  wn{ 
^  reftitution ;  in  that  cafft,  then  the  piwrty  may  recover  againft  the  flbcriiT 
when  he  refufc^  to  rcAoie,  which  was  the  principal  cafe. 
'  .   Note  alfo.  The  judgment  in  detinue  is  £or  the  thing;  or  if  that  be  not 

^  reftored,  then  to  enquire  the  value.     Vide  Raftell's  EiuriQs,.  aiS<  title  De- 

tinue, pi.  Judgment,  fee.  4. 

In  HafteU's  Entries,  title  Appeal,  pi.  ReAitution,  I,  a,  3,  4,  5,  6,  7, 
you  may  find  writs  of  restitution  in  .various  ca£es,  but  wuhout  Uie  X9<x^ 
ad  valenti^m  in  general :  in  o^  of  them  there  is,  whicii  is  Mtsr  verdid. 
Ho.Yfcvcr,  when  thcfe  words  are  ©nxittcd,  the  general  reafon  fecms  the 
iune  \  and  irhen  they  are  ufcd,  the  value  is  afccrtaincd  without  circuity. 
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fcriptjon  of  it  wfll  be  naturally  and  fufficicntly  fulfilled,  hy 
fQifirmg  the  particular  eftate  to  defcend  accordinglyi(  aael, 
on  its  expiration^  the  reveriion  to  veft  abfolately  in  the  heir 
i:  law. 

The  heir  at  law  fliall  not  be  disherited  but  by  exprcft 
t?n}s :  And  though  in  this  cdfcj,  he  might  hat^  difpteafur^ 
J^inft  his  cldeft  fon,  yet  he  might  be  contented  to  convey 
the  cftatc  to  the  infants  in  queftioh  for  life  ^  ib  as  to  paft 
T.  from  ivs  fon,  during  his  life,  in  all  probability,  but  not  to 
th:  difhcrifon  of  his  Ton's  children. 

Bi^Jin  and  Bame^elly  before  Lwd  T^lhtj  and  ^ujfnH 
2nd  Pagf^  before  Lord  Hardwicke,  were  cited  to  prove, 
that  paffing  worldly  eftate,  did  not  always  infer  an  inten<» 
con  to  pais  the  whole  intereft. 

Qticftion  made,  what  was  to  be  underftood  by  «« accord<- 
*^  iag  to  the  cuftom  of  the  manor  ? 

h  uras  anfwered,  it  might  be  underftood  by  cuftomary 
fine,  Wf . 

It  was  ax^ed  on  the  other  fide,  that  another  deviie  wat 
to  a  fcn,  in  the  iame  words,  which  yet  dearly  pafled  a  fise. 

That  two  precedent  devifes  were  the  fame,  where  a  fee  - 
^  admitted,  only  with  theft  words,  Jir  ever^  which  did 
ffift  properly  pafs  a  fee  4  but  in  t  will,  upon  the  ground  of 
intention.  The  tcftator  gave  what  was  not  fpecitically  be- 
queathed to  thefe  two :  there  was  no  fpccific  bequeft  be* 
iides. 

Burr.  2.  by  Lord  Mansfield.  Oqkis^  m  the  dermfs  ^ 
Windfall^  againft  BriJa/. 

An  enquiry  was  made,  who  thofe  were,  to  whom  tefta-  [    96    } 
tor  paflfed  remainder  over ;  but  not  anfwered. 

It  was  mfifted  by  Mr.  Bu/(erj  that  the  bequeft  firft  made 
>o  the  ion,  of  the  grange,  excluded  him  from  any  thing 
^e.    And  h  being  admitted,  that  the  general  imp<»t  of    ' 
the  words  my  worldiy  ejltat^  was  a  diipofal  of  the  who^ 
»ljat  was  that  to  coimteraft  the  general  fenfc  here  } 

The  cafe  of  Oakts  and  Bridatl  feemed  determined  on 
^Smit  grounds ;  and  Lord  Mansfield  declared  it  fe«  For 
<^^^  it  bemg  a  devife  among  feven,  of  a  houfe  and  ftft^ 
^^  (a'very  fniall  atwi  perilhing  property)  it  was  determin- 
ed h  ihould  be  fold,  and  the  money  divided* 

Lord  Jfez/fc/rf— This  b  thie  conftruftion  o(  the  will  ^f 
a  marmcr,  [this  appeared  in  the  beginning  of  the  will,  1 .  * 
Aink]  who  fccms  not  to  have  had  much  abler  afSftance* 
^emoft  endeavour  to  wskt  out  his  meiming  as  well  as  w* 
"^  able,    nothing  is  clearer  than  that^  generally,  a  fee 
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Jhsllx^ot  pafs  without  exprefs  words  of  limitation.  But  in 
a  will,  it  has  been  much  held,  that  *•  my  ejJate^  was  impli- 
cative of  a  fee,  when  it  might  be  made  out,  from  the  re  ft 
of  the  will,  to  fignify  the  intereft.  As  whe^  a  man  lavi, 
«  I  devife  my  eftate  to  pay  deb^s."  Tiie  heir  at  law,  ii>  nut 
capable  of  being  difmhcrited  while  any  part  of  the  eftare 
remains  mipaft  elfewhere.  This  man  took  plalniy  Ms 
grange  and  houfe  to  be  chattels ;  for  he  fays,  he  difjx)ics 
fo  and  fo  of  his  goods  and  chattels,  not  fpeciilcally  uirpui- 
cd :  Namely,  "  I  give  the  grange  to  my  Ion."  A  ^iit  of 
chattels  would  have  been  abfolute. 

He  gives  a  particular  eftate  for  life,  and  remainder  for 
ever,  to  his  grandibn,  the  fon  of  the  heir  at  law  ;  then  this 
eftate  for  life  to  A.  and  then  equally  to  A.  and  B,  her 
daughters,  according  to  the  cuftom. 

What  can  this  mean  ?  not  the  faving  of  another  miui's 
right  J  he  cocild  not  Jiaye  given  the  eftate,  fo  as  the  lord 
ftiould  have  loft  his  admittances,  fe'r.  fuch  meaning  would 
have  been  fuperfluous  and  ridiculous.  But  it  has  a  mean- 
ing, as  fignitying  the  intent  of  teftator  to  pafs  a  fee  \  as  he 
knew,  by  the  cujlom  of  the  manor ^  lands  were  inheritable,  I 
confider  it  as  a  fee  to  the  grandfon.  I  reft  not  a  little  on 
the  teftator's  eventually  intending  to  pafs  Ids  whole  eftate, 
afterwards  exprcfied  by  that  fweeping-claufe,  of  all  his 
goods  arid  chattels  not  fpecifically  difpofed  j  and  according- 
ly dilcharge  the  rule, 

On  the  Will  of  Thomas  Rowfe. 

r  07  1   ^T*HOMA  S  Roufe^    the   teftator,   was   poffdTed   of  a 
^'•^A     chattel  intereft,  and  ftiles  himielf  yeoman  in  the  will. 
He  devifcs  to  his  wife  jol.  out  of  one  of  his  farms,  kt-j 
^tlcd  on  her  before  marriage  5  ftraw  to  thatch  an  houfe ; 
and  an  hoglhead  of  cyder.     He  makes  Anne^  his  daughter, 
an  infant  of  three  years  old,  his  whole  executrix. 
,  And  whereas  his  v/ife  is  with  child  by  him,  if  ihe  have  a 
child  after  his  death,  to  fuch  child,  if  male,  two  thini  parts 
of  his  eftate ;    if  a  daughter,  one  half.     Then  J.  Recife  [ 
and  another  made  executors  in  truft. 

And  in  cafe  his  daughter  A.  and  the  after-born  child  hup- 
pen  to  dief  then  remainder  over. 

The  event  of  a  pofthumous  child  did  not  happen ;  and  it 
was  qucftioned,  whether  the  remainder  over  could  take  ef- 
fcft,  the  contingency  precedent  having  never  happened. 

And 
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And,  adly.  If  it  could  take  cSecl,  when  ?  and  w&nt  was 
ihc  meaikig,  »*  if  my  daughter  die  ?"  What  event  was  it 
to  marky  on  which  the  remainder  might  veft  ? 

It  was' not  fo  much  argued  on  the  pointy  where  the  re-, 
miinilcr  could  veft,  (the  podhumous  child,    who  was  to 
'ike  firftj  not  having  been  born,)  as  on  the  fecond  pointy 
^~h:it  iixnitaiion  was  created  by  thofe  words,  <<  if  my  cbugh* 
ur  die" 

It  was  contended,  that  it  meant  trfore  my  death ;  and»  if 
'0,  that  the  remainder  could  not  veft,  as  the  daughter  fur* 
M'.ed  the  tdtator. 

It  was  attempted  too,  I  think,  to  be  argued,  that  «*  if. 
«  my  daughter,  i^fc."*  was  infenfiblc  }  bccaufe  flicmuft  ditg 
2ad  therefore  the  remainder  could  not  veft  at  all. 

On  the  other  hand,  it  was  argued,  that  here  was  fome 
cnnthignicy  certainly  meant  to  be  fupplied :  It  could  not  be 
tAai  to  expreis  a  general  contingency  of  dying  fome  time«* 
0:  Gcher,  which  the  teftator  knew  muft  happen  i  but  muft 
2QC211  fome  particular  contingency. 

lo  cafe  my  daughter  die,  and  in  caie  the  other  above- 
memiooed  children  ftiall  die,  this  is  exprefled  as  a  contin- 
g«aicy,  though,  if  taken  literally,  it's  certain.  The  fupply- 
*il  a  contingency  is  where  the  contingency  is  necelfary*.  r  08  1 
^  legal  neceftity,  I  underftsmd  fuch  a  violent  prcfumption 
i"^  will  admit  no  contrary  prefumption.  Corringtcn  and 
^^'>r,  before  Lord  HardwcitM  In  the  cafe  of  Chapman 
and  Bmvtty  before  your  lordft&ip,  this  court  would  not 
tup^y  a  contingency,  to  deftroy  remaindws.  I  preiume, 
ihc  rcafon  is,  that  every  part  of  the  will  muft  be  performed 
^cording  to  the  intention.  I  conceive,  this  governing  rule 
^  applied,  will  the  moft  fecure  pofTeiEon.  I  here  under- 
lond  the  teftator  to  have  had  great  diilike  and  diftruft  of 
^  wife.  He  intrufts  the  care  of  the  education  of  his  chil- 
^  to  his  fifter-in-4aw,  jinne  Rowfe.  He  conftdered  it 
ciight  happen,  that  the  wife,  if  his  children  fhould  come 
of  age  to  difpofe,  might  induce  them,  firom  their  filial  love, 
^  give  thdr  whole  ihare  to  the  mother ;  if  not,  (be  would 
come  in  for  her  diftributive  fliare.  "  If  my  daughter  A^, 
"  die,  and  the  other  after-born  children  die.'* 

"  If  my  daughter  Anne  die" — ^When  ?  Before  my  death, 
"'tis  faid.  And  the  otlier  afterrborn  children  die"— — 
^Vlica  ?  Not  before  my  death,  for  that  impli9  a  contra^ 
<&tja  \  and  we  are  to  fupply  two  different  contingencies  i 
c^  to  fuit  one  part,  and  the  other  another  part.  Certaii^ 
l)'i  if  ihc  dicljdbre  Ihc  coipc  of  age,., or  if  Ihe  die  immais 

ricd. 
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ri«d.  Othetmi^,  wh^rt  vte  ttSpnte^A  foi',  ihit  tho  wife  {hodd 
net  come  hi,  would  be  ovcrfet.  Chupfkafi  and  i^rm//» 
We  can't  on  arbitrary  conjcftnrcs,  however  probable,  fup- 
p}jr  omHEons. 

Serjeant  Glynn^Tht  courts  of  law  hav<;  rtcver  imrodnccd 
ccflafuflon  of  \he  extensive  and  leglflative  power*  The  iii- 
tciitiOtt  of  the  will,  coftildercd  on  th^  Wkol«,  will  certainly 
govern.  In  this  cafe,  ^.  has  a  wife,  a  daughter,  and  a 
Sfter.  lie  confide«  the  daughter  fts  ilie  fote  prcfent  ob- 
jcft,  and  accordingly  gltPeJs  her  all  j  but,  recolltrffiftg  there 
may  be  fomc  pofthumous  children,  he  mafecs  the  ufual  pro- 
i4iiOi>  of  tvo  third  parts,  If  a  fon  ^  if  a  d^ught^,  to  ihare 
e^wlly.  Then  are  the  word^,  <*  If  my  daughter  -^.  die, 
"  and  the  afttr-borrt  child  die.**  Thde  words  are  under- 
ftdOii,  eh  an  hinds,  to  be  obfcure.  Mr.  H^ath  has  con- 
tettdcfd,  th(5  court  will  not  fupply  two  contrary  conftru^ons 
-^l  fuppofe  ihH  rather  a  technical  diftinftion,  than  filch  an 
dne  as  coui  tjr  artf  ufually  governed  by  in  tlte  conftru£tion  of 
a  will.  We  do  not  want  hert,  however,  to  fupply  a  double 
eOnftrttd^ion*  If  lAy  daughter  die  before  Ihe  is  of  age  to 
difpofe :  I  fubmit,  th^  apparent  intefttioft  requires  the  con- 
ftniftion  fliould  be,  if  they  die  before  they  arc  of  age  to 
difpoft.  This  i§  a  queftion  of  a  pcrfotial  eftate;  it's  a  fa- 
mily prdvifidn  :  'fis  hot  like  the  difpofal  of  a  real  eftate  in 
iit^ral  branches  j  niore  for  perpetuating  a  naiiie, '  very  often, 
than  for  other  eonfidei^tioiis.  It's  the  great  part  of  the 
iJ^ftefit  of  fuch  a  pift,  in  our  cafe,  that  when  the  parties 
come  of  age  to  difpoie  they  may  have  the  abl<^me  power. 
If  d  poilhumoits  fon  fhmikl  have  beeti  borft  |  if  it  had  been 
enderftood,  "  if  fuch  poilbumous  fon  die  unmarried,"  the 
ptrfonafey  migl^t  "be  to  remain  forty  or  fifty  years  ufelcfs : 
That  Would  be  al^ird  in  any  cafe  5  incredible  in  this  cafe 
[  99  ]  of  our$.  1  c<mtend  here,  no  eftate  \%  defeated  by  this  con- 
fltirftion :  That  *  rev^T*iion  is  given  to  the  brotha-  «d  fon 
ef  the  tcftafor,  is  begging  the  queftion  5  and  th«fcfo«,  i 
iflrge  ^e  Icfifee  of  the  plaintiiY  hns  no  claim* 

L6fd  AUn.t/el^-^T/jefffAs  Rotifer  the  teftator,  was  pof- 
ii^d-d^  ^chattel,  and  wcsayeomatt. 

Devife  to  his  beloveii  wife,  of  lol.  out  of  one  of  the 
iia-ms  Whith  he  had  ftttled  before  her  marriage  \  ftraw  to 
riiatch  a  houfc,  as  much  as  flie  Ihould  chooie  to  tliafch  Imn ; 
9fid  M  li#gfhead  of  cyder.  Jftncy  whole  executriit,  who 
was  three  years  of  age  5  arid,  fuppofing  his  wife  cnfient,  if 
A«  have  a  child  after  his'  death,  to  fuch  fchUd,  if  male, 
tm>  th\td  p»ts )  if  a  daughter,  oiie  half.    Theft  ^  R^wfi 

and 
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aod  aaothcf  made  ctecutoTs,  in  cmft)  atid  ill  cafe  tht 
daiighter  and  the  after-bom  ciuld  happen  to  die,  then  rei- 
caader  over.  The  idea,  that  courts  arc  to  find  out  the 
intention  £roin  the  gene^l  tiew  of  the  will,  ift  right ;  and, 
cooiiderii]^  the  great  abufe  of  language  every  where,  thfc 
iterance  of  particuiar  tcftators^  and  even  of  thofe  who 
nake  wills  for  them,  that  meaning  cannot  be  found  out  by 
me  9CGaracy  of  expreiSiDn.  If  the  ktter  k  taken,  the  leflee 
of  the  plaintid*  can't  take ;  for  the  contingency  has  never 
tuppsned ;  the  podhumous  child  has  not  been  bom.  One 
oi  thz  oldcd  cafes  that  has  happened  in  the  world  is,  where 
i  teiuter  has  takeii  for  granted  a  contingency  which  never 
l^pened,  and  therefore  founded  a  limitation  over^  what 
iiLiil  be  the  fate  of  this  limitation  i  This  was  the  cafe  of 
J$m  and  WtficcnJfe^  in  Chancery*  I  believe,  in  the  print* 
«i  afe,  a  long  ftring  of  cafes  will  be  found,  cited  by  me. 
Ujx»)  another  cafe,  the  court  of.  Common  Pleas  was  of 
Goe  opinioni  this  court  and  the  court  of  Chancery  of  an- 
ether.  The  cafe  of  Croffms  and  Scav^^  in  the  time  of 
sncien:  Rome,  was  precifely  this :  It  had  long  been  contend- 
ed, tlut  where  the  contingency  did  not  take  place  that  was 
priinarily  in  the  view  of  the  teftator,  devifc  over  was  gone. 
It  novr  fcems  eftablifhed,  that  if  what  was  the  original  ob- 
.eck  of  the  teilator  hath  not  happened,  that  yet,  what  he 
intended  furtlicr,  fhould  take  efteft.  C>n  the  will  of  Pre/" 
^ir^:  This  wasa  devife  to  a  child,  of  whom  teftator's  wife 
^aenficnt,  which  ihould  be  born  after  his  death.  The 
w&  had  feveral  children^  all  in  the  teftator's  life.  It  was 
tkre  heldi  that  the  child,  who  was"  to  have  taken  if  poft- 
humousi  flioukl  take :  As  there  wds  no  reafbn  to  think,  if 
^  meant  the  child  to  uke  if  born  after  his  death,  on  the 
pr^fumption  that  it  would  be  fb  born^  dmring  his  life.  To 
foaiider  the  will  particularly  :  Anru  was  made  whole  execu- 
^f  flie  was  but  three  years  old :  He  can't  mean  fhe  ihould 
^t  as  eztfcutrix  \  he  uaderftood  that,  by  making  her  cxecu>* 
trix,  he  gave  her  the  reHdue*  He  appoints  executors  in 
tnift  5  he  appoints  his  fiftcr  to  take  care  of  his  daughter :  ^ 
No  other  fon  or  daughter  was  born.  The  daughter  lives  ^  ^qq  t 
£ftcen  years  after  coming  of  age.  'IT^e  teftator  does  not 
appear  to  have  had  any  great  affection  to  his  wife:  He  gives 
tele  but  what  he  muft.  The  dying  muft  be  undeHtood  a 
contingent  dying}  <<  in  cafe  fhe  die,"  cannot  be  underftood 
o^imwifc.  The  contingency,  I  take  to  be,  the  dymg  bc- 
btt  t  capacxty^  to  a£t  as  executrix :  In  which  contingency, 

he 
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he  had  rather  the  devifee  over  had  taken  than  the  adminif- 
trator* 

Chefterton  againfl  Chefterton. 

Far  Certificate  out  of  Chancery. 


I 


Give  and  bequeath  alL  my  freehold  arid  copyhold 
_     eftate."   Whether  this  be  a  devife  in  fee,  or  for  life  j 
there  being  no  farther  limitation  ? 

Lord  Mansfrld — ^The  general  rule,  to  be  furc,  is,  that 
without  wortis  of  limitation,  an  eftate  for  life  only  paflcs. 
But,  I  believe,  whenever  it  takes  effeft,  though  it  muft 
ftand  as  a  determination,  I  am  afraid  the  teftator's  intent  is 
difappointed.  But  in  a  cafe  where  the  word  eftate  is  ufcd, 
it  fhall  be  taken,  the  full  right  and  inheritance;  nnlefs 
where  it*s  plainly  fo  reftrained,  that  it  muft  be  fynonimous 
to  hndy  «  As  ail  my  eftate  or  land  lying  and  being  ^  ex^ 
preffing  locality^  But  here  is  technically  and  accurately, 
^^  freehold  and  copyhold'^  thefe  arc  edrates  of  inherit ance^  and 
pafi  as  fuch  by  that  defcription ;  and  in  1 746,  in  a  cafe 
from  Chancery,  Snees  and  Comnvltt  againft  Dell  and  Corrt" 
^itt,  this  court  was  of  opinion,  when  the  teftator  had  feve- 
ral  cftates,  freehold  and  copyhold,  equity  of  redemption, 
faV.  feven  or  eigljt  different  kinds,  and  faid,  "  I  give  my 
^  eftate  to  my  wife" — this  was  faid  to  mean  for  life  only  j 
for  the  mortgage  could  not  be  given  her  in  fee*  On  this, 
the  Court  held  clearly,  that  of  fuck  eftates^  of  which  an  in- 
heritance could  lawfully  pafs,  viz,  the  freehold  and  copy- 
hold, the  inheritance  paiTed  to  the  wife.*  We  fhall  make 
our  certificate,  therefore,  accordingly  in  the  cafe,  if  wc 
don't  alter  our  o{Hnion  j  which  we  don*t  imagine;^  We  will 
let  you  know* 

In  this  cafe  farther,  from  a  view  o£  the  will,  it  appears 
that  the  teftator  has  given  a  plain  inheritance  to  hfa  cUeft 
ion  in  another  part,  in  the  fame  terms,  «  eflate.'* 

it  Vaha  generaliter  dida  rcftrio2;antttr  ad  habilitatem  rd  vd  perfoB» 
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Doe,  on  Demife  of  Burville,  againji  Burville. 

THIS  cafe  was  argued  in  the  King's  Bench,  Michael^  £  lOI  3 
masXcrmy  November  i']']  2.     Special  verdi<5h 

A.  devifa  in  tnift  to  B.  for  the  ufe  of  his  wife ;  and  after 
^J  dccKife,  to  the  ufe  of  his  fon  D.  for  life,  without  im-- 
rciclimcnt  of  wafte,  remainder  to  the  heirs  male  of  his 
h'dy;  and  in  default  of  fuch  iffiie,  to  the  heirs  female  5  re-  • 
x2:nJer,  in  like  manner,  to  his  other  fons;  remainder 
-  '  to  the  ufe  of  his  daughters,  as  tenants  in  common,  (rf 
*'':jrmor2,)  and  not  as  joint- tenants. 

RcmainJcr  to  the  heirs  of  his  brother  Ahraham  for  ever. 
All  the  Ions  die  without  iffiie.  The  daughters  die,  being 
•  ":Q  in  number,  in  the  life  of  the  furvivor  of  the  two 
icn>.  Qucftion,  whether  crofs  remainders  to  the  daughters 
f-'i  like  place  ?  . 

It  was  pleaded  in  this  manner,  in  favour  of  crofs  rc- 

^Ir.  Le  Maitre — ^This  being  the  conftru£lion  of  a  will  » 
^ct  of  a  deed,  and  not  being  to  the  difinherifon  of  an  heir, 
'-r  this  reafon,  crofs  remainders,  by  implication,  though 
^7  th£  general  nde  of  law  not  admitted  except  in  exprefs 
^^^y  will  be  thought  within  the  reafon  erf  the  law  •,  not- 
^thibnding  the  dicfum^  that  crofs  remainders  Ihall  not  take 
pt'ce  where  more  tlian  two. 

4  Ltm.  14.  called  by  Lord  Hardw'tche  the  leading  cafe. 
Ca  Ja,  cited.  Djer  330.  The  teftator  had  a  fon  /f.  and 
';»o  daughters,  and  mefliiagcs  in  fee;  one  of  24  fliil-^ 
lia^j  value  j  the  other  of  26  fhillings.  H.  had  ifliic  two 
l^"S  who  died,  living  the  father.  He  devifes  one  mefliiage 
^  his  daughter  Alice  asd  her  heirs  for  ever  and,  the  other  to 
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Thomafm  and  her  heirs  for  everj  and  upon  the  death  of 
cither  refpeftively  without  iflue,  he  gives  over  her  part  to 
[  XQZ  1  the  other^  and  h«r  iK^rs  for  ever  4  and  if  bath  die  without 
iiiiie,  then  td  hid  tw^  gfanfifons. 

Three  of  the  judges  thought  if  crofs  remainders  to  the 
daughters* 

Dyer  300*  A  man  had  five  fons,  his  wife  enficnt  of  the 
&th,  and  h«  deviied  the  third  ^iirt  of  tU  hfe  lands  to  his 
fen  and  heir ;  the  other  two  parts  to  his  four  younger  fons, 
by  name,  and  the  heirs  male  of  their  body  begotten  \  and 
if  the  enfan  tn  ventrf  was  a  fon>  then  he  to  have  bis  fifth 
p^fft  with  his  itmr  yowngcr  brothers,  as  coheir^  and  if  all 
five  died  vrithout  iffue,  reverfion  to  her  right  heirs  fior  ever. 
The  fixth  fon  died,  and  three  of  the  younger.  Adjudged, 
the  Aif  vivor  Ihould  have  the  ttro  entire  ports. 

Holmes  and  Meymlly  4.  Raym.  425.  A.  dcvifes  lands  to 
hl^  tw<!^  daughters,  eqonUy  to  be  divided  between  them  \ 
and  if  they  die  without  iffuc,  to  his  nephew,  'the  cldcft 
dsiigheer  died  without  UTue  \  the  other  daughter  entered. 
<^diHon^  whether  her  entry  lawful ;  and  whether  the  de- 
ffite  took  place  to  the  nephew,  on  the  death  of  one  of  the 
daijght<Jr&  Ohiy?  The  court  coQii(kred  H  us  a  crofs  re- 
mainder. 

•  CGJesoidLevifiJmi  (Fentris,)  Implication  of  croTs  remain-^ 
der  taken,  not  good,  on  account  of  cxprefs  words  to  the  con- 
trary»  Cuml^  and  /£//,  HUtiry  term,  7  Oeo.  2.  On  a  fpeciat 
neidiA  oii  eje£bAent,  Lord  Hardwicke  obferved  the  autho* 
Fity  of  the  cafir  of  Holmes  and  MeynelL  Diflerencc  taken 
tkere^  as  the  devifees  were  of  equal  relation. 

Brown  and  Williams^  Lord  Chief  Juftice  Lee  eited,  to 
proved  contingent-  remainders  might  be  by  implication. 
But  it  was  faid^  from  Lord  Mansfield^  that  Lord  Hardwicke 
t  gtvc  his  opiRioti  t«  the  contrary.  And  Lord  Mansfeld  cit* 
cd  another  caie,  where  it  was  held  that  a  crofs  remainder 
was  bad  \  becauici  though  on  the  event  there  were  but 
tmoy  there  soight  have  been  more  \  and  fo  not  good  in  crea-> 

tiCDI..* 

Before  Lord  Narfhinpon^  Wright  and  Holjvrd.  On  Mrs. 
Holford^  will,  1767,  feveral  limitations  to  fons,  a  limita- 
tation  to  daughtei^s,  not  thoQ^ht  good  \  bectuie  there  might 
kive  been  more  than  two.  Lord  NcrMngton  did  not  take 
Aat  opinion  to  be  law  i  dotcrauncd  othcrwiie :  And  oh  ap- 
peal 

#  QQ«da&iii2t2daatt  vilult,  tndfttdqforMiidocoiivakCc^ 
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pcal  ta  the  Houfe  of  Lord^^  j.udgment  accordlag  to  that 

Before  Lord  Camden  a  cafe  was  argued,  in  which  hi$ 
Lgcndtbip  faid^  tbax  crafs  renstaUidi^s  coiUi  n^t  be  by  deed,  buc 
by  wilL  That  it  had  been  fajd,  <hat  croft  remainders  could 
Bpt  be  bctiv^en  more  thaa  two;  but  never  determined: 
That  if  k  ever  came  befwe  the  court>  it  would  dcfcrve  £  103  ] 
cosi&ieradoD.  That  thcraforc,  crofs  remainders,  in  the 
Okie  flf  tJiildren  againft  more  remote  relations,  fhould  be 
thought  aJmiflible^  on  the  great  authorities  by  which  Judge 
Daddrul^^s  dichim  is  overfe,  of  remainders  between  more 
tha^twQ.  Thde  coclidcrations  will,  I  hope,  entitle  mc  to 
the  judgment  of  the  comt  \  wA%  in  confeq^uence,  a  verdid 
lor  a  iQoietf  . 

Serjeant  HU/^^l  uiideribnd  the  argument  had  to  be  ibrU 
fihk  into  two  heads : 

Thefirft  i%  thai  thert  is  no^  force  in  the  doftripe  of  crofs 
zemainders  by  implicatioii*  between  nvore  than  t^vo.  If  it 
has  been  received  as  eftablifhed  by  jiwlgee,  couniel^  and  con* 
JoziKxr^  I  froSckf  Jiart  denfis  is*  in  my  idea,  the  heft  rule; 
azui  I  tnjit  that  the  court  wifl  not  overiet  arefolution  fo  tak- 
ing n&t  fsi  nouriihed  and  matured.  I  aiTure  myfelf,  I  ih^ 
ppoYe  it  not  to  be  the  diclum  of  Doddridge  only. 

a  SatTx  471:  A  cotemporary  judgment  to  Gilbert  and 
JTiUai^  &ys,  it  was  not  the  opinion  of  Doddridge  only, 
bat  of  three  of  the  ju^;cs  who  fat,  againft  the  Lord  Chief 
Jcftioe*  Lord  Chkf  J^^e  Pemberton  mnderftood  thus  in 
the  caic  of  Holtnes^  2  Jon^s.  The  cafe  of  Gilbert  and  Wiu 
tea  agrees  with  the  cafe  here,  only  with  the  difference  of 
being  between  two ;  for  it  cannot  be  between  three  or  n^ore. 
I  undecftand  Sir  T*  Raymcad^$  argument,  which  he  has  re- 
ported in  the  fame  manner.  Let  me  take  notice  of  the 
nrft  cafe,  JDyer  305.  The  ^cafe  there  was  not  looked  upon 
to  be  law :  The  words  are  *'  ilfemble,**  which  implies  a  re- 
porter's opnion  only.  It  wa&  cited,  in  fubfequent  cafes. 
aQuded  to,  but  not  admitted  to  be  law.  Hales  faid.  Nor 
woold  it  be  if  it  was  in  a  will  ^  £pr  crofs  remainders  cannot 
be  between  three  or  more,  without  exprefs  words. 

The  next  in  which  the  do£brine  was  received,  that  crofi 
remainders  cannot  be  between  more  than  two,  is  Williams 
and  Brown:  There  it  was  laid,  the  court  relied  on  tHc 
cafe  of  Coomber  and  i£//;  and  faid  afterwards,  that  crofs 
remainders  cannot  he  to  more  than  two :  This  is  not  the 
only  cafe.  Marriet  and  Totvnley^  i.  Fez.  Lord  Hardweh 
£sy»,  with  exprcls  words,  <«  there  might  be  crofs  remain- 
ders 
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derc  to  more  than  two,  with  exprefe  words  :'*  Doubtleft» 
they  might  j  but  we  fay,  not  without:  And  this* appears  to 
tave  been  the  opinion  of  fome  of  the  ableft  judgqs  that  ever 
.  fat  on  the  bench.  I  underftand  the  cafe  to  have  been  very 
different  before  Lord  Camden ;  it  being  on  articles  for  con- 
veying ftock,  and  articles  being  executory. 

The  cafe  of  Wright  and  Lord  Cddcgan^  cited  on  the  other 
fide  as  Wright  and  Holford.  If  I  may  be.cxpefted  to  fpeat 
fomething  of  reafons,  (which,  in  a  queftion  drawn  from 
obfcure  antiquity,  perhaps  is  not  ncceffar)')  Lord  Hardivicle 
[  104  ]  confidercd  it  to  be  the  a\  oiding  fplitting  of  tenures.  Other 
reafons  have  been  attempted;  but  I  corttend  for  it  as  a  fix- 
ed maxim  of  law,  which  it  is  now  too  late  to  fhake. "  The 
prediledlion  of  a  teflator'to  his  OWtl  children,  preferably  to 
remote  relations,  has  been  argued.  I  don't  deny  it  to  have 
weight ;  but  I  fay,  no  queftion  was  ever  determined'  on  it 
fingly. 

I  come  to  the  fecond  queftion,  "V^Tiethcr,  whatever  mar 
have  been  the  general  rule,  any  implication  may  be  raifecl 
here,  from  the  words  of  the  will  ?  '• 

Coomher  and  //?//,  Lord  Hardwiche,  "  The  rule  is^  and 
<^  I  know  not  a 'better  or  clearer,  to  make  crofs  remainders 
*^  there  muft  be  either  exprefs  words,  or  neceflary  implica- 
<^  tion.  The  words,  when  to  take  place  by  neceflary  impli- 
*^  cation  muft  be  fuch  as  cannot  be  fatisfied  by  any  more  than 
*^  one  con/lruftion."  I  apprehend  too,  that  croft  remain- 
ders are  in  the  nature  of  a  jointenancy ;  fo  that,  here  crofs 
remainders  would  be  contrary  to  the  words  of  the  will,  which 
cxprefsly  exclude  jointenancy :  And  when  the  teftator  has 
devifed  a  tenancy  in  tail,  in  common,  I  camiot  fee  how  we 
aie  to  imply  crofs  remainders.    , 

The  gentlemen  muft  be  driven  to  fay,  that  the  court  is 
warranted,  in  the  conftru<^ion  of  a  legal  devife,  to  infert 
words  between  the  fubftantive  devife  and  the  laft  contingcn*' 
remainder,  to  create  crofs  remainders.  I  conceive,  it  ftand? 
totally  indifferent,  whether  the  teftator  meant  to  raife  crcls 
remainders  or  no. 

In  the  cafe  of  Leach  zndjaciforjf  1771,  Lord  J^^gr'faid, 
the  doctrine  in  the  cafe  of  Wright  and  Lord  Cadogan  did 
not,  he  underftood,  overfet  the  dofHrine  we  contend  for. 

.  In  reply,  Mr.  Le  Maiire — ^The  cafe  of  4  Mod.  has  nevrr 
been  anfwcred.  As  to  the  ftrefs  laid  on  jointenancy,  the 
teftator  is  imps  conjtlii ;  and  other  meanings  might  be  under- 
ftood of  that  word  •,  as  that  they  fhould  not  take  jointly,  to 
the  diflierifon  of  thofc  in  remainder.     Intermediate  words 

do 
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do  not  appear  neceflary  to  be  inferted  here,  when  the  fe« 
nuindcr  is  to  a  remote  relation.  With  regard  tojtare  decifis  ; 
1 2dw2?$  thou^t,  that  there  fhould  be  a  xeafon  which  either 
continncs  to  cxift,  or  exifted  at  the  time,  or  at  leaft  no  rca- 
k}n  to  die  coQtnuy ;  H  nutius  ufus  abolendus* 

Lcffd  Mansfield — ^It  will  be  proper  to  argue  again.  It  has 
been  very  wcU  argued  ;  but  I  would  wifli  the  order  inverted 
tlic  next  time :  Firft,  «  By  confidering  what  the  intention 
b;*  and  then,  «  Whether  it  will  b^  good,  or  othcrwife, 
b?  any  rule  of  law."  It's  obfervable,  that  die  eftate  is  di- 
rl£bic  into  three  parts :  He  devifes  to  his  fons  for  life,  fiic- 
cdSvdy,  with  remainders  to  the  heirs  male  of  each  refpec-  r  xor  1 
t'Tcly ;  remainder  to  their  heirs  female  refpcftivcly :  So  that 
tk  hciis  female  muft  take  before  it  defcends  from  one  fon 
to  the  other.  He  limits  to  his  daughters,  not  calling  them 
krs  female,  but  daughters^  then  in  a  familiar  manner,  to 
be  drawn  technically  afterwards,  with  remainders. 

As  to  neceflary  implication,  That  is  now  admitted  to  un- 
dcrfhnd  highly  probable  implication.  As  to  confufion,  If 
ihc  daughters  died  without  iffue,  and  there  were  fix  more, 
it  would  create  as  much  confufion  by  defcent  as  by  crofs  re- 
mainder. If  in  the  cafe  before  the  Houfe  of  Lords,'  the 
qaeftbn  was  exprefely  on  that  point,  it  will  have  great 
w^eight;  but  if  it  was  in  tranfttUy  it  will  have  much  left. 
Wkit  Lord  Hard*wiche  faid  of  neceflary  implication,  muft 
be  undcrftood  in  the  general  view ;  or  otherwife  it  muft  be 
by  expreis  words,  and  not  implication.  Let  the  whole  will 
be  added  to  the  cafe. 

The  entire  cafe  appears  to  be  this,  which  I  had  from  a 
<inug^t  (hewn  me  by  a  &iend,  and  which  appears  very  ac- 
cunte.  • 

The  teftator  was  poflefled  of  three  cftates :  His  capital 
meffjage,  and  lands  thereunto  belonging ;  an  eftate  at  Htad^ 
^ne\  another  at  Boxky\  all  in  the  county  of  Kent.  By 
his  will  he  devifes  his  capital  mcfliiage,  and  the  lands  there- 
unto belonging,  to  his  wife  for  life. 

Remainder  to  hb  eldeft  fon  Jamesy  in  tail  male ;  remsdn-* 
der  in  tall  female. 

Remainder  to  his  fecond  fon  John^  in  tail  male  \  remain- 
der in  tail  female- 
Remainder  to  his  third  fon  George^  in  tall  male,-  with  like 
remuBder. 

Then  follow  theft  words,  ««  And  for  want  of  fuch  ifliie, 
"to  all  and  every  my  daughter  and  daughters,  as  tenants 

«ia 
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<*  m  common,  if  more  than  two,  ai^d  not  as  joint  teDSuits, 
V  and  to  the  heirs  of  their  bodies  iiSiing.'' 
,  **.  Remainder  to  the  heirs  of  my  brother  Abrab^  for 

etcr/' 

The  fame  difpoiition  of  the  eftate  at  Htadcome\  osXj  tlie 
fixond  fon  is  preferred,  .and  the  eldeft  named  jaft. 
^  *  The  fame  as  to  the  eftate  of  Bo^tley  \  onlf  the  third  is 

preferred. 
\  100  J       i^j^g  yjfg  reniainderf  to  the  daughters,  m  the  iame  words. 

The  like  remainder  to  the  heirs  of  Abraham^  in  fi^e. 

The  teftator  had  three  ions  and  ieven  daughters.  All 
ftie  daughters  are  dead  in  the  life  of  the  fonrivii^g  fon, 
Jtbny  \viio  is  dead,  as  all  his  brothers,  without  iflue. 

loool.  portions  giyen  to  his  daughters,  to  be  paid  on  the 
dajr  of  marriage  with  confent  of  his  wife.  ^oLper  awi:m 
if,  after  coming  of  age,  they  fhould  choofe  to  live  feparate. 

Devife  of  lol.^  anmim  to  his  brother  Abraham* 

This  was  tried  in  the  ailizes  of  the  county  of   KiftL 
'  Queftion,  If  crofs  remainders  to  the  daughters  i 

5th  February  1 775.  Mr.  Cfl»— This  genrieman,  though 
perhaps  nof  pofliedTed  of  a  very  large  £Mrtuiie,  feems  d^rous 
of  makmg  a  very  ftrift  fettlapent. 

The  whole  will  is  now  ftated,  puriuant  to  tiic  dire^ons 
of  the  court. 

If  th^e  was  a  doubt  what  was  the  intent,  I  hope  it  is 
sow  clear.  He  appears  to  have  hod  an  inclination  very  ftrong, 
to  keep  the  dhites  £rp^^e.  If  croTs  remainders  can  take 
place,  then  part  of  the  eftate  may  be  in  the  daughters  of 
jfmnes^  and  part  of  the  fame  eftate  in  the  heirs  of  John* 

Thefe  word^  I  look  on  as  very  remapkabie :  *'  And  in 
**  default  of  fuch  ifllie,  tp  ^  all  and  every  my  daughter  and 
««  daughters,  if  two  or  more,  Of r.  as  above.** 

*<  If  two  or  more,**  is  exprefsly,  as  if  he  had  faid,  more 

than  one.     If  the  fix  daughters  die,  is  it  poffible  that  the 

furviving  daughter  ihould  not  take  the  whole,  before  the 

V.  fupra,     ^^'^^  ^f  ^^  brother  Abraham  f     Then,  if  on  the  dca^  of 

Pitt  and      ^my  daughter,  tlie  part  of  that  daughter  was  to  go  to  the 

Harbb.       heir  of  his  brother  Abraham^  yet  on  the  funriyw-fliip  ot 

one  daughter  alter  all  th^  reft,  the  whole  would  be  to  be 

retained,    how  is  this  to  be  conceived  ?      He  fays  toa> 

''  h$r  and  their  bodies,"  uimgthe  ikigular  number.    Then 

remainder  to  the  heirs  of  his  brother  Abraham^  who  couW 

be  no  particular  perfon  he  could  have  in  contemplation, 

die  remainder  being  to  take  place  after  the  death  of  his  i^ri 

children.    I  muft  obfervc,  with  rcfpeft  to  the  cafe  of  G;/- 

hcrt 
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iert  vcAWktenf  that  it,  and  the  cafes  whkh  have  been  go- 
verned by  it,  whkh  have  been  very  few,  ftand  principally 
upon  the  fingk  4jV?«;ii  (very  refpcftable,  indeed)  of  Jufticc  L  '^7  4 
IkddrHgt. 

The  intent  of  the  tcftator  has  alwap  been  very  ftrongly 
coniidered :  The  limitation  over  has  been  in  favour  of  a 
perfon  in  being.  The  underftanding  of  words  in  devifes 
has  great  difficulty.  The  court,  in  Gilbert  and  Wittenj  fays, 
"  The  teftator  having  given  fevcral  mefluages  diftin^ly^  to 
**'  fevcral  perfons,  there  b  no  crofs  remainder ;  the  teftator's 
"  cxprcfi  intent  being  to  keep  the  eftate»  feparatc."  Mr^ 
Jufticc  Doddridge  faid,  **  Crofs  remainders  cannot  be  by  impli" 
"  cation  hettoeen  more  than  two.  The  eftates  having  been 
*f  given  fcverally  here,  crofs  remainders  would  be  againft 
"  the  intent."  Great  opinions  have  been  againft  that  ot  Juf- 
kt  Doddridge,  Holmes  and  Meynell :  The  contrary  ojMnion 
ft'as  declared  more  confonant  to  the  intent  of  the  teftator, 
vhich  ought  to  govern.  As  to  the  opinion  of  the  court  in 
^c  cafe,  founded  on  the  expreffions,  we  may  well  admit 
it.  Lord  Northington  took  notice  of  the  diclum  of  Dodd* 
^^Zty  which,  he  fays,  he  did  not  know  had  ever  been  fb- 
kamly  determined. 

I  Roirs  Rep,  224.  Here  the  original  limitation  was  in 
favour  of  two  ftrangers ;  remainder  to  the  heir  at  law. 

Dyr  330.  In  this  cafe  the  declared  project  of  the  tef- 
•uiior  was  to  keep  the  ei^ates  feparare  to  the  iffue  of  his 
ciJeftfon. 

"  To  the  heirs  of  their  bodies  refpeftively,**  Here  the 
P^n  intention  was,  to  keep  feparate ;  and  the  remainder- 
ed was  in  equal  degree.  Lord  Hardwicie  laid  great  ftrefs 
on  the  word  "  rejpe^ively :"  That  ij  was  the  fame  as  if  a 
"ioicty  had  been  given :  That  It  cannot  be  under/food  by  im* 
tkaim^  that  the  teftator  meant  to  give  pver  his  ejlate^  while 
"■^•T!  of  bis  own  body  werejiill  living.  Brown  and  Williams^ 
-  Grange ;  here,  too,  was  the  word  "  reJpeBivelyP 

Ci'f  and  Levin/on,  This  was  on  covenant  to  ftand  feizcd 
•*?  uis.  The  court  faid,  it  would  have  been  Qtherwife  in 
2  »nll. 

D^  303.  I  believe.  Lord  Hardwicie  calls  the  leading 
f^fe '  A  man  had  five  foiis ;  his  wife  eniient  of  a  fon. 

4  i««  14.  There  the  limitation  was  in  favour  of  fons  \ 
tHc  remainder  over  was  to  a  ftrangcr.  An  heir  who  might 
^  «n  hundred  years  heiicc,  feems  equal  to  a  ftranger,  (^(c 
^'  HJwj  and  Mnnelly  Siinner, 

L  The 
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Thf  court  faid,  «  That  to  give  againft  the  child  of  th  tif 
tator^  would  be  againfi  nature*^  That  even  the  words  would 
f  108  3  not  be  llifficient,  any  more  than  the  intent;  the  words  be- 
ing, "  If  they  die,"  which  cannot  be  fatisficd  by  the  death 
of  one.  He  faid,  he  approved  the  diftirt£Vion  of  Doddridge. 
What  he  might  probably  conii  Jer  '  as  the  diftinftion  here, 
I  can't  pronounce ;  bat,  as  he  declares  the  eftates  given  fe- 
parate,  were  to  b*  kept  feveral,  it  takes  it  out  of  our  cafe. 

Wright  and  Cadogan.  Lord  Northingtm  had  fo  prepof- 
feSed  himfelf  in  favour  of  crofs  remainders,  that  he  would 
Hardly  fuffer  Mr.  Torke  to  argue  it. 

Twifdcn  and  Locke^    before  Lord   Camden.      Queftion, 
.  Whether  crofs  remainders  ? 

Lord  Camden  faid — "  /  am  clear  crofs  remainders  tannot  be 

«  /;/  a  deed  by  implication Courts  ufed  to  Uan  againft  them. 

•*  Doddridge^  arguendo^  faid.  That  crofs  remainders  cannot 
•*  be  raifed  by  implication :  If  it  comes  to  he  argued^  it  will 
**  deferve  conftderationP  The  word  refpeBi':fely  had  great 
ftrefs  laid  upon  it.  In  the  other  cafe,  crofs  remainders 
Would  have  been  allowed,  if  it  had  not  been  for  the  word 
teJ^eEHvely. 

As  to  inconvenience,  Suppofe  Abraham  had  had  fevcn 
daughters :  Take  the  other  part ;  will  not  the  confbiion  ia 
that  cafe,  on  their  fide,  be  equal  ? 

It  has  been  argued  in  favour  of  relation Here  is  a  re- 
gular gradation  :  Fir  ft,  the  fons ;  then,  the  daughters ; 
then,  on  all  their  dying,  i3c.  the  remainder  to  the  heirs 
of  his  brother  Abraham^ 

The  words  njj'ith  remainder^  I  hold  to  be  of  great  force. 
A  remainder  I  underftand  to  be,  what  I  have  not  diipofcd 
already.  It  appeared  on  enquiry,  that  the  tcftator  died 
about  four  months  from  making  the  will. 

Lord  Mansfield — Are  you  at  all  agreed  as  to  Ac  age  of 
this  man  and  his  wife  ? 

Afifwer — ^Whatever  his  age  was,  it  appears  by  the  limi- 
tation to  his  daughter,  he  had  not  in  contemplation  any 
daughters  hereafter  to  be  born: 

Mr.  Jufticc  AJhhurJi — After  limitation  to  his  fon,  limita- 
tion goes  immediately  to  his  daughters :  So  that  he  had  no 
contemplation  of  having  more  fons. 

Mr.  Wallace— Wq  are  to  confider.  Whether  the  intent 

of   crofs  remainders   to   be  created,    was  in  the  tcftator. 

C  109  3   Next,  Whether  the  rules  of  law  will  maintain  it.     To  the 

fons  it  was  clearly  an  eftate  tail ;  their  daughters  were  not 

to  take  by  purchafe  j  there  could  be  00  crpfs  remainders 

bctwcca 
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^ireen  diem.  The  daughters  of  his  Ions  are  preferred  to 
his  own  daughters.  We  are  not  in  the  cafe  of  perfons  en- 
tirely unprovided  for.  * 

If  a  meaning  in  favour  of  fuch  remainder  can  be  made       / 
crjx  hj  the  woi^,  the  rule  of  law  muft  take  effcft.     I  don't 
fee  any  difference  in  the  words,    «  for  default  of  ifliie^"  to 
gnrand  a  fbong  diftindUon  upon. 

The  undivided  eftate  is  relied  on  much :  But  making 
ihem  tenants  in  common  is  e(]uivalent  to  cutting  it  into 
/evoi  portions. 

In  the  cafe  of  Djer  303,  the  words  governed. 

In  the  cafe  of  Leonard,  the  words  whir  efiatc."  For  it 
ainot  be  taken,  that  on  the  death  c^  one  the  other  fhould 
be  (Rifted  by  the  remainder*man. 

Tlie  cafe  of  Hdmes  and  Mfyndh 

Cafe  of  Wright  and  Cadogan.  If  Lord  Northingisn  deter^ 
pined  without  argument,  according  to  Mr.  Cox^  I  prefume 
n  left  open  for  ar^ment.  Here  the  matter  in  queftioa 
^  as  to  vdidity  of  articles  of  appointment :  This  part 
c<f  the  cafe  did  not  come  into  confideration.  The  parties, 
I  bovr,  ftill  underftand  that,  matter  to  be  open  to  argu- 
>^t.  I  therefore  apprehend,  the  decree  of  the  Houfe 
^  QOt  decide  this  point. 

The  cafe  determined  by  Lord  Camden  was  on  articles  of 
"firriagc;  refers  to  the  cafe  before  Lord  Northington^  which 
1  ^ve  relied  on  to  be  open  to  argument. 

As  to  the  rule  of  law — r 

The  cafe  in  Dyer^  commonly  called  Huntlefs  cafe. 

This  was  decided  on  devife  of  an  entire  tenement  to  two 
<|5a-ent  perfons :  On  %ht  death  of  one,  moiety  to  remain- 
'^.  'rWs  15  fubfequent.in  time  to  the  other,  quoted  by 
^t  Ckx  from  the  fame  book. 

Giikrt  and  Witien.  On  the  death  of  one,  the  whole  to 
r^^inder-man.     I  allow  here  there  are  three  tenements. 

j^xmber  and  Hill.  My  Lord  Hardwicke  did  not  deter- 
ci«  on  the  word  refpeciively,  but  as  of  additional  force. 

Lord  HardwIcie^^^TOis   remainders    Have  never    been  r  xio  1 
c^tcd  by  the  words   «  for  default  of  iffue."     Mr.  Cox  ^ 
^wiM  carry  the  words  to  that  cfFe^. 

Brffwfi  and  Jf^illiami.  My  Ix)rd  Chancellor  was  of  opi* 
^'^i  the  cafe  W3S  not  ftrong  enough  to  admit  croft  re- 
[^^.Trtlcrs,  which  arc  never  favoured  by  law,  and  can  only 
^£  creat^  by  neceffary  implication.  .Then  the  words  fe^ 
''^^Ij  and  refpeBively  were  taken  notice  of,  as  cffc^ally 
ili-Voining. 
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Let  us  fee  what  can  be  done  in  raifing  crofs  remainders 
between  more  than  two. 

Mr.  Juftice  Doddridge  fays,  Although,  peradvettturc,  a 
crofs  remainder  may  be  between  two,  yet  if  there  be  more 
than  two,  crofs  remainders  cannot  be  without  exprefs  limi- 
tation 5  betaufe  of  the  great  inconvenience  and  uncertainty. 

Juftice  jBr/^^rmciff,  Carter  171. 

Meyneii  and  Holmesy  allowed  by  Juftice  Pemberton^ 

Cole  and  Levififon^  Juftice  Haie  allows  it. 

Lord  Rryniond  had  prepared  an  argument  on  that  ground,, 
which  he  gives  in  his  Reports;  but  had  not  occafiontoargueit. 

Brown  and  WtUiams.  Lord  Hardwicke  fays.  On  account 
of  the  great  confufion  and  uncertainty,  crofs  remainders 
fliall  not  be  between  more  than  two. 

Juftice  Lee  fays.  The  rule  of  Doddridge  has  been  under- 
ftood  as  law. 

As  low  as  1748,  Lord  H/ir^/w/Vi^  continued  in  the  feme 
opinion.  2  Fezey  105.  The  law  avoided  crofs  remainden 
between  more  than  two  on  original  grounds,  to  avoid  fplit* 
ting  of  tenures.  I  have  mentioned  another  reafon,  becaufc 
of  the  uncertainty  of  the  eftate  to  be  taken  by  the  furvivor. 
By  exprefs  words,  he  fays,  they  may. 

Lord  Camden  did  not  judge  it  determined :  He  faid  only,  If 
It  was  brought  in  queftion,  it  would  require  to  be  folemnly 
argued. 

As  to  tKis  diftinftion  imputed  to  Juftice  Doddridge^  of 
remainders  between  Jwq,  and  between  more,  it  fecms  to 
C  1 1 1  J   hzve  been  confidered  as  law  before  his  time,  and  has  been 
recognized  ever  fince. 

Lord  Mansfield— \(  it  had  been  determined  in  this  ap- 
peal in  the  Houfe  of  Lords,  in  the  cafe  of  Wright^  all  the 
judges  would  have  been  tailed  on.  A  -Ictermination  Vould 
have  had  great  weight.  I  was  in  the  Houfe,  and  left  it'bc- 
fore  the  decree  was  made,  as  nothing  difficult  was  entered 
into.    The  decree  went  on  the  other  ground. 

Mr.  Cox — What  I  argued  was  with  a  view,  not  of  con- 
fidering  whether  one  eftate-tale  might  be  confolidatcd  out 
of  two  i  but  that  no  fon  of  John  could  take  while  James 
was  living :  It  was  argued,  that  "  with  remainder,**  l^as  no 
more  eiffca  than  *<  on  default  of  iflue  ;'*  it  feems  to  me,  that 
•<  with  remainder"  has  the  effeft  of  confining  the  fcnfeof  the 
words  <<  on  default  ofifTue"  to  the  death  of  all  the  daughters. 

In  the  cafe  of  Dyer^  the  word  all  did  not  determine. 

In  the  cafe  of  Leon^  the  words  did  not  determine. 
As  to  recognizing  the  words  of  Juftice  Doddridge^  I  take 
flic  ground  of  his  di^tm  not  to  be  in  cur  law. 

Tenancy 
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Tdazuy  in  common,  it  ¥ras  faid^  mufl  operate  to  fcparaXe 
ths  c/htes.  I  wiU  then  aik,  what  is  to  become  of  the 
wards « to  all  and  every  my  daughter  and  daughters  •»"  and 
tiira  again,  <♦  to  the  ufe  of  ter  and  their  bodies  ?** 

Lord  MansfifM — ^This  is  a  cafe,  which  has  been  greatly 
2gitated  for  above  a  century;  and  it  will  require  being 
fpokcn  to  with  precifion.  Let  it  therefore  ftand  over.  *Tls 
a  rule  of  property ;  and  it  is  of  much  greater  confequence 
that  k  fliouid  be  determined,  than  on  which  fide.  The 
tdbtor  had  no  idea  of  A^nham^s  taking  \  he  carries  over 
10  the  heirs  of  Abraham  ;  which  gives  an  *  appearance  as  if 
Abraham  was  to  take  after  his  lineal  defcent  fhould  fail*. 
This  is  as  in  the  cafe  of  fettlements ;  it  Is  a  family  provi- 
&)n :  Tis  made  in  form  ©f  ftrift  fcttlemcnt.  Where  im- 
plicatioQ  has  been  received,  it  has  not  been  by  technicaL 
«rords,  as  in  a  deed,  but  by  evident  expreffion  of  intent. 

It  came  to  judgment  in  Eajlcr  term,  2  2d  May  1773. 

Lord  Mansfield — One  George  Charlton^  having  a  wife  and 
iVec  fons,  james^  John^  and  Geirge^  and  feven  daughters^ 
made  his  wiU  in  1770.  He  gives  portions;  makes  regu- 
Urions  concerning  time  of  payment,  confent  and  the  like. 
He  gives  a  legacy. of  loK  to  his  brother  A.  which  is  no 
o^henrife  material  than  as  {hewing  him  alive.  He  gives. 
fomc  lands  in  fee  to  his  eldefl'lbn ;  then,  of  other  eftates, 
frft  a  devife  to  his  wife  for  life,  to  James  for  life,  remain-  C  ^^^  3 
«?cr  in  tail-general,  like  remainder  to  his  other  fons  ;  then 
biitition,  to  the  ufe  of  all  and  every  my  daughter  and 
laughters,  if  two  or  more,  as  tenants  in  common,  and  not 
adjoint-tenants,  and  the  heirs  of  her  and  their  bodies  iflu- 
ipg,  remainder  to  the  hpirs  of  my  brother  Abraham*  Then, 
rithc  fecond  eftate,  after  limitation,  to  fons  as  before; 
23d  for  default  of  fuch  ifliie  to  all  and  every  my  daughter  • 
Tiiid  daughters,  as  tenants  in  cotnmon,  and  not  as  joint -te- 
nants; [the  reft  as  above ."X  Then  the  third  eftatc  in  like 
manner,  as  tenants  in  common,  and  not  as  joint-tenants, 
<Sc,  with  remainder  to  the  heirs  of  my  brother  Abraham 
fnr  ever.  The  teftator  died,  leaving  iflue  his  tlirec  fons 
3jd  feven  daughters.  The  daughters  all  died  without  iffiie 
b  the  life  of  the  furviving  fon  ;  the  fon  is  alfo  dead  with- 
out iffuc :  Queftion,  without  ftating  how  it  arifcs,  "Whe- 
ther crofi  remainders  can  be  between  the  daughters  ?  If  crofs 
rcniainders,  a  verdidl  for  a  moiety ;  if  not,  a  non-fuit. 
Tis  cert^n,  that  furvivorfhip  by  exprefs  terms  may  be  li- 
mited. Now  J  if  the  intent  may  he  clearly  feen^  JlriElnefs  of 
^"ords  is  not  required  by  law  ufon  a  will.    The  argument  did 

not 
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not  fo  much  reft  on  the  intent,  as  on  a  rule  of  conftrnc- 
tion  echoed  backwards  and  forwards.  Tis  certain,  as  to 
the  reaioa  aiiigned  why  crofs  remainders  fhould  not  be  be- 
tween more  than  two  to  avpid  fplitting  of  tenures,  this 
^  might  come  in  by  way  of  argument ;  for  certainly,  by  law, 
there  might  be  fuch  remainders.  But  as  this  rule  has  been 
"^frequently  ufed  in  argument,  and  even  judgment,  though 
never  judicially  decided  on  alone,  we  think  it  ought  to  have 
great  weight,  as  far  as  the  meaning  goes  5  which  we  take 
to  be,  «  that  between  two,  prefumption  is  in  favour  or 
*<  crofe  remainders ;  between  more  than  two,  prefumption: 
«  is  againft  them ;  But  either  may  be  countcrafted  on  evi- 
dence of  intent." 

In  the  cafe  of  Cooniber  v.  /f/7/,  crofs  remainders  were  dlf- 
allowed. 

In  the  cafe  of  Browne  v.  Jf^lItamSi  for  the  fame  rcafon. 

Gilbert  v.  fVitteriy  between  tliree  crofs  remainders,  difal- 
lowed. 

Cole  v.  Levlnforty  Juftice  Hale  faid.  That  if  crofc  remain- 
ders were  between  three,  it  would  not  be  allowed,  unlefs 
intent. 

In  Mhriot  v.  TownJey^  Lord  Hardnvichi  faid.  That  croft 
remainders  could  not  be  between  more  than  two,  unlefs  it\ 
appeared  by  the  yjords  plainly  to  be  the  intent.  The  words  in 
that  cafe  tvere  "  as  joint-tenants.'* 

In  Gilbert  v.  IFitten^  [Juftice  Pemberton^  The  court  will 
not  eiFe&uate  crofs  remainders  between  more  than  two,  un^ 
[113^  lefs  the  intent  be  plain  and  unavoidable^  fo  as  to  force  the  court  t$ 
give  them.  We  will  fee  what  intent  appears  here ;  now  he 
evidently  regards  the  order  of  fucceflion ;  the  female  line  is 
to  take  after  tlie  male  in  every  one  of  the  eftates  limited, 
*fucceflively,  to  his  three  fons.  Then  his  daughters  have 
their.limitation.  He  evidently  prefumed  his  daughters  might 
be  reduced  to  two,  or  one  only,  before  the  time  of  fuch 
limitation  taking  cfFeft  to  them.  If  two  or  more  are  the 
Hvords,  and  they  are  to  take  nothing  lefs  than  the  whole, 
renwinder  (in  thejtngular  number)  to  the  heirs  of  his  brother 
Abraham^  not  expefting  his  brotner  fhould  live  to  take  \  if 
he  had  exprefsly  given  to  his  daughters,  to  take  by  furvivor- 
■fhip,  this  would  have  made  what  the  law  calls  a  crofs  re- 
mabider ;  and  he  has  done  it  as  cffeftually  as  if  in  technical 
term?.  There  would  have  been  no  doubt  had  it  been  lefs  exprefs 
in  wordSi  for  the  limitations  are  fo  JlriEi  in  defcent^  theft  it  can^ 
not  be  ppp(ffd  the  heirs  of  Abraham  were  to  take  while  any 
dcfcendants  of  tloe  tefiaior  furvived^  according  to  the  fi^ccejftve 

tdefiCfU 
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ijcad  be  had  efialfMred.  If  there  had  been  one  datightcr, 
&c  WIS  to  have  token  nothing  lefs  than  the  whole ;  th? 
heirs  of  Abraham  were  to  take  nothing  lefs  than  the  whole. 
The  ttflat9r  aula  net  have  limited  cr$fs  remainders  more  clearly 
vidjigaificanily.  My  brother  JVillcs  is  of  the  fame  opinion. 
Caofequencc,  that  verdict  ftands  for  the  moiety. 

St.  John  againjl  Errington. 

ON  a  feigned  afdon  of  a  covenant,  to  try  the  right  of  Wordi 
an  advowfon  under  a  will,  is  between  the  devifee  and  "  ^xaax^^ 
thehdratlaw.  l^^.. 

The  words  contra^ed  and  agreed^  determined  by  circum-  detcrmiced 
fUnccs  of- intent  to  include  and  pafs  with  cffeft  eibrte  abfo--to  fipiifr 
I'olatdy  purchafcd  as  weU  as  in  contraa.  weU*^^ 

The  ode  then  (bited  appears  thus :  The  teftator  had  a  ^^ 
tsn-  large  cftatc  in  diverfe  other  counties,  but  in  the  coun- 
ty of  Ham^ire  had  nothing  at  all.  He  had  a  mind  to 
piirchaic  there  for  his  wife.  He  afterwards,  in  conft- 
<pi£nce  of  this  inclination,  enters  into  articles  for  the  pur- 
<Mt  of  an  advowfon.  Under  thefe  circumfbances,  and 
^JVtMg  0it  advow/on,  aBuallj  purcbafed^  and  the  contra^  upon 
tht  idler  ban^  eoeecutory^  he  makes  his  vjillf  and  gives  thus  : 
All  my  advawfons  in  the  county  of  HantSy  for  the  purchaje 
^ffaf  I  btwe  already  contraEled  and  agreed^  to  his  wife. 
Thcfc,  I  think,  are  the  very  words.  Queflion,  Whether 
the  purchafed  advowfon,  with  that  for  wLich  he  had  only 
contrafled,  pafTed  ? 

Lord  MansMdj  in  delivering  the  judgment  of  the  court, 
was  very  brief.  He  obferved,  That  the  tejtator  conjidefrd  a 
parck^  as  well  pqfftng  under  the  exprejjion  of  controHed  and 
o^eedfir  j  eviry  purchafe  was  a  contratl^  andfomething  more. 
The  teftator  righdy  confldered  every  thing  complete,  but 
the  mere  form  q£  conveyance.  He  took,  therefore,  no  dif-  C  '  H  3 
fercace  between  a  ^ontraft  executory  under  fuch  circum- 
ftanccs,  and  one  executed.  We  can't  fatisfy  the  intent; 
znd  ihould  violate  the  words,  if  we  did  not  take  it  as  a  de- 
vile  to  the  wife  of  both  advowfons. 

Aha  the  judgment,  Mr.  Wallace  got  up,  and  faid — ^To 
fcisfy  your  Lordfhip  fiilly,  how  perfeftly  right  you  was  in. 
coQihuEUon  of  the  teftator's  intent ;  I  may  now  produce, 
what  was  perhaps  no  legal  authority  in  this  fhige  of  the 
bttfinds,  the  infbii£tions  given  by  the  teftator  in  his  own 
bnd-writing :    <*  All  Aiy  advQwfons'in  the  county  of  Hants 

J<  already 
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^*  already  purchafcd,  or  for  the  purchafe  whereof  I  have 
'*  contrafted  and  agreed*" 

For  what  pafTed  in  the  Common  Pleas,  vide  infra* 

Arminer,  AlTignee  of  Grey^  againfi  Spotwocd. 


An  extai' 


5on?gainft  /^  ^  *^  *^"^  dircfted  out  of  Chancery,  to  try  whether 
a  bankrupt  \^  the  bankrupt  became  fo  the  5th  of  jfpril  1 769  ;  or 
advcrfc,and  on  any,  and  what  time 

cdb^'him^ "      ^^^^  ^^^^  ^^^^  ^^  ^^  ^   argued  in  Michaelmas  term 
{hzllnot^*    1772  ;  and  was  thus,  on  a  fpecial  verdift. 
make  a  An  execution  on  the  5th  oi  April  1769,  againft  the  defen- 

Ijaiikniptcy  Jant,  bond  fide  \  but  kept  fecrct  from  the  creditors  till 


day of^thc^  1 769  :     Execution  was  openly  levied,  the  fheriff^s  officer 

"fcrvicc  of  lived  all  the  time  in  Grey\  houfe ;    fome  time  after,  by 

the  writ;  agreement,  Gr^^*  paid  S/o/wew^/ a  debt  of  1400L 

f ^°"d 'l  nt  ^^  ^°^^  ^^^  appear  of  what  value,  or  of  what  kind,  the 

life  may  "goods.     In  thc  interval,  nobody  lufpeAed  the  goods  to  have 

have  been  a  fccrct  lien  on  them ;  and  he  contrafted  feveral  great  debts. 

inadc,afc-  On  the  8th  of  May  the  jury  find  an  aft  of  bankruptq^: 

men/(hau'  Qs^ftion,  Whether  this  was  an  aft  of  bankruptcy  on  the 

not  bind  5th  of  Aprils  within  the  21  J.  c.  i8,  which  recites  to  this 

the  goods,  eflfcft ;  Whercas  frauds  daily  encreafe,  to  the  great  hurt  of 

Attach-  ^j^g  reahn,  isfc.  and  provides,  that  if  a  trader  departs  the 

mcnt  docs  '  ^  1         r        1   1  ^ 

notietm  to.i'c^l"^!  procures  arrelt,  or  makes  fraudulent  conveyance, 
mean  cxc-  that  he  become  a  bankrupt ;  or  by  procuring  his  goods  to 
*"J*"«^"-  .^  be  attached  or  feqileftered  ?  If  the  defendant  has  procured 
docs*^m)t^*"^  his  goods  to  be  attached  or  fqqueftered,  or  made  a  fraudu- 
procced  to  lent  convepnce,  he  then  is  within  the  aft  \  coniidcr  him 
adual  exe-  under  both  thefe  appearances. 

SlT'tm^  It  was  obfei-vcd  by  Mr.  Juftice  Bkchfione,  ^That  thc  laxr 
ad  of  bank-  '^  very  anxious  to  catch  a  trader  on  the  fir(f  inftant  of  his 
nxptcy,  he  decline,  that  he  may  not  wantonly  proceed  to  ruin  himfelf 
IhaH  lofe  his  a^j  j  i^^  creditors.  The  cafe  of  Sla:er  v.  De  Mattcwjy  was 
v'ithftand-  ^"  affignment  of  all ;  but  the  *  court,  in  theh:  judgment  of 
jng  fcrvicc  that  cafe  refted  here.  Suppofc  'a  bankrupt  can  favour  a 
ot  the  writ;  creditor  by  an  alignment  of  all,  yet  the  fecret  conveyance 
ofteL^nbly*^*^  was  fraudulent,  Burr.^li.  ]u{ikc  Dennifot—An  aflign- 
rhc goodsof  nient  of  all  is  an  aft  of  bankruptcy;  bccaufe  it  muil  be 
the  bank-<  fraud.  Juftlcc  Kingy  in  thc  cafe  of  Jacobs,  feys.  That  an 
rupt,  and  aflignment  of  part  if  fraudulent,  is  an  aft  of  bankruptcy, 
creditor  ^  ^^  ^^^7  ^^  obfcrvcd,  that  the  conftruftion  of  penal  frn- 
foali  take  tutcs  mufk  not  be  extreme :  Firft,  This  is  not  on  a  penal 
theni.  iktutc,  for  llatutes  of  bankruptcy  are  not  confidercd  penal. 

C     ^^5  ]  But  I  Imow  only  oiie  rule,  that  all  ftatutes  muft  be  con- 

fiuered, 
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Uendj  as  ruled  in  Hijdonh  cafe,  to  advance  the  remedy 
uid  publk  good ;  this  was  the  opinion  of  all  the  judges 
m  tk  £xdiequcr.  The  ftatute  of  2i  James  declares,  all 
bws  concerning  bankruptcies  -fliall  be  conftrued  liberally 
znd  beneficiallj  to  the  relief  of  the  creSditor. 

Whether  the  execution  is  taken  as '  j^ocuring  his  goods 
tok  fequeftered,  or  a  fraudulent  conveyance,  Grty  is  liable 
OQ  dther  account. 

Mr.  Mansfield f  on  the  other  fide— Mr.  Wigni^e  has  pro- 
peiiy  obferved.  That  we  muft  find  the  ddcription  of  a 
bnkmpc  in  the  laws  to  that  purpofe. 

I  ft  The  execution  was  not  by  procurement  of  the  bank<-* 
rapt,  It  was  a  violent  a£t :  It  was  therefore  no  conveyance 
or  procurement.     The  ftatute  of  James  fays  willing. 

As  to  the  word  attacked^  fuppoung  fieri  facias  to  be  an 
attachment  really  in  itfelf,  yet  it  was  not  a  voluntary  pro* 
oimnent  to  be  attached.  I  know,  by  the  ftatute  law,  from  19  Car.  %i 
(vit  time  of  the  'writ  delivered  to  the  fhcriff,  by  the  corn- 
moo  hw,  from  the  date  of  the  tefte,  the  execution  relates  ; 
but  to  which  ever  it  be  referred,  it  cannot  affect  the  bank^ 
nipt,  for  it  was  not  his  z(k.  This  was  not  of  the  bank- 
nipt's  procurement.  Shall  we  fay  it  was  from  the  (ale  ?  It 
b  compiained  the  bankrupt  prevented  the  fale :  So  f;^r, 
thni,  he  rather  hinders  the  attachment.  Unlcfs  Mr.  Wig^ 
RTf  can  prove,  that  the  letting  a  man  continue  in  pofTcflion 
^er  execution  be  an  ad  of  bankruptcy,  there  is  none 
here 

As  for  bankruptcy  by  relation,  there  are  but  two  kinds 
cf  it  that  I  know  by  the  law  :  That  of  being  arrefted,  and 
M  efape ;  or  being  arrefted  and  thrown  into  prifon. 

As  to  the  cafe  of  Slater^  it  was  by  collufion  between  the 
l^nkn^t  and  the  principal  creditor.     Whether  a  convey- 
ance can  be  without  deed,  I  will  not  go  to  determine  \  but 
^  want  of  a  voluntary  aft  of  Orefs  in  the  departing  from  r  ng  -1 
thi:  goods,  is  fufEctent  to  throw  it  out  of  the  ftatute. 

On  the  other  fide  it  was  argued.  That  the  agreement  was  j^,  rcpUca- 
3  fraud,  by  keeping  it  fo  long  fccret  from  the  creditors  \  tion. 
vd  this  by  reafon  of  an  agreement,  on  account  of  which 
^p(ffvj7od  had  1400I.  by  him  from  Grey,  The  execution 
^^  be  iaid  to  have  been  procured,  as  the  defendant  avail- 
ed himfelf  fraudulently  of  the  execution.  Thus  a  nuifance, 
W  every  continuation,  (hall  be  a  new  erection.  A  lawful 
^try,  and  an  unlawful  a£t  thereon,  makes  the  entry  tret- 
pais  by  relation.*^ 

Lor4 
*  911  iiuIq  iDtuItv  facit  aliquid  vidctur  peccalTc  »b  initio. 
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Lord  Mansfield — I  (hould  be  glad  to  have  all  tbi$  heard 
igain ;  it's  yet  a  hctt  cafe-  Whether  an  execution  be  an 
atiHchment,  was  fooo  determined.  Whether  the  executioo 
was  for  a  bond  fide  debt  ?-  and  Whether  the  exixution  was 
adverfe  ?  are  the  two  great  queftions. 

If  the  execution  ifvas  bondfde  the  plaintiff  by  tlic  ftatutc 
of  James^  by  letting  Qrey  continue  in  pofleiEon  of  the 
goods,  loft  them  entirely.  On  a  former  trial  it  wa$  proved 
a  bond  fide  debt,  and  the  execution  was  clearly  proved  5  ad- 
verfe threatning  letters  were  fent;  delays  of  execution 
threatncd  therein,  frequently  procured  by  the  defendant. 
-  JIaving  then  a  leaning,  which  every  man  ought  to  have,  to 
catch  hold  of  any  fraud  there  might  be  in  the  tranfaition, 
it  being  of  infinite  public  concern,  I  had  a  doubt,  whetho* 
there  njight  not  be  a  relation  to  the  time  of  execution,  by  the 
fubfequent  agreement  between  the  plaintiff  and  defcndain, 
on  which  the  bankrupt  preicrved  his  credit,  and  had  deal- 
jngs  continued  with  liim  in  the  Ihop,  by  people  who  lud 
no  fufpicion  of  the  tiature  of  the  tranfaftiou  between  then:. 
It  may  be  found,  from  the  circumftances  of  the  cafe,  lefs  or 
more  criminal.  As  if  it  was  premeditated ;  or  on  the  con- 
.trary  by  repeated  intreaties,  and  out  of  indulgence,  without 
a  concerted  fcheme  long  before. 

I  would  have  the  quellion  be.  Whether  the  ufc  made  of 
the  execution  (hall  relate  to  the  5  th  of  Aprils  fo  as  to  come 
within  the  ftatute  of  James  T 

I  have  always  underftood,  with  regard  to  conveyance  to 

create  a  bankruptcy,  that  fuch  conveyance  muft  be  by  deed. 

«8  Jan.  Serjeant  G/yf/n. contended,  That  the  judgment  was  an  act 

*^^*^'         of  bankruptcy  by  coliufion,  if  the  words  had  been  lefs  cx- 

prefs  i    for  that  any  coUufion  would  create  a  bankruptcy. 

That  by  the  words  of  the  ftatute  it  was  fo :     If  a  tradtf 

procure  his  goods  to  be  attached,  it  is  an  act,  of  bankruptcy. 

The  v.'crds  of  the  ftatute  of  Elizabeth  authorize  me  to  fay 

r  J  f  y  1  it  is ;    and  if  the  ftatute  had  not,  tlie  fpirit  of  the  Uw 

would, 

Mr.  Grcyy  we  aflert,  procurred  i\\z  fieri  facias  to  be  fcrvcd 
on  him,  and  his  goods  to  be  levied  the  5th  of  Apnl\  attach- 
ment is  faid  not  to  refer  to  execution. 

Attachment  on  mefne  procefs  cannot  be  tlic  evil  meant  to 
guard  again fb,  nor  attachment  on  the  cuftom  of  Loijdon\ 
but  an  execution  is  almoft  the  only  means,  except  convey- 
ance of  intereft,  which  is  provided  for  fcparately.  An  ex- 
ecution Is  Lhemifchief  to  be  guarded  agamft. 
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If  3117  perfon  procures  his  goods  to  be  attached  or  feque& 
tod— Scqiie(bation  is  exprefled  with  a  view  to  ChaiKcry 
proceedings ;  attachment  to  all  kinds  of  feizurc  by  procds 
«F  bw.  It  b  iaid^  in  one  of  the  a£ls  of  bankryptcy,  that 
ho&uarj  fliall  not  be  for  bankrupts.  A  fanAuary  was  a 
word  AnSdf  defined,  with  a  proper  ihiA  application.  There 
Wis  no  ian^ary,  in  its  proper  fenie^  at  the  time  of  the 
ihtste;  jet,  that  the  words  may  not  be  nugatory,  they 
^^n  taken  to  be  meant  of  places  privileged  from  arr^L 
Attachment  has  no  iiich  confined  fenie :  It  has  been  nied 
ctKi^mky  as  a  much  more  general  word  than  judgment 
or  execution. 

^Ir.  Matufieldhas  argued  the  flatute  of  fi-auds,  by  which, 
tliaogh  formerly  relating  to  the  tefte,  the  title  is  made  good 
from  procuring  the  fieri  facias.  But  in  cafe  of  bankruptcy, 
^  execQtioD  (hall  not  be  complete  againft  creditors  upon  a 
comzniffion  of  bankruptcy,  till  fale. 

Lord  Rjtmond  251.     Though  a  writ  of  levari  focias  be  Saall- 
fril  ddivcd  to  the  {hcriflF,  yet  if  the  iheriff  executes  a  writ  *^°^^ 
<iclivcned  afterwards  firft,  this  binds  the  property,  and  the  and  B^dkT 
jCrtT  muft  be  content  t6  have  remedy  againA:  the  fherifF.  ingham. 
The  time,  l  conceive,  to  prevent  a  title  to-  affignecs,  muft  fceriffirf 
be  the  afhzal  feizure  of  the  goods.     In  this  caic,  the  very  *^^***** 
fcznrc  is  infeded  with  firaud. 

You  cannot,  I  apprehend,  my  Lord,  fuffer  tranfa^ons 
ot  this  kind,  and  fay  the  entry  was  bond  fide,  and  the  fraud 
t^nmenccs  at  the  feizure.  I  hold  it  to  be  a  fettled  rule  of 
^^9  That  he  who  enters  upon  a  procefs  of  bw,  and  abufet 
k  to  an  illegal  aa,  he  is  a  trefpafler  ab  initi$. 

The  officer  does  not  appear  as  a  bailifiT:  Mr.  Grey  carrlet 
«nhis  trade  as  if  nothing  had  happened. 

All  this.mufb  be  underftood,  therefore,  for  the  benefit  of 
^ttWand  Grey,  by  collufion  between  them  and  the  bailifil 

^itrn  ^'j.  Rice  zad  SerjeanL  '  ^  [   *l8  I 

In  our  cafe  here  was  a  long  delay,  'which  can*t  be  under- 
wood as  fair ;  but  fhews  that  he  did  not  mean  to  ufe  the 
*rit  far  Ixis  recovery  of  his  own  debt,  but  for  the  purpofe 
^  faviiig  Grey  againft  the  other  creditors.  This  attach-^ 
^ftit  or  execution,  tlierdbre,  is  within  the  meaning  of  the 
^1  and,  confequently,  an  act  of  bankruptcy. 

Mr.  WaUaci,  for  the' defendant — The  queftion  is,  Whe- 
™  Gr*y  became  a  bankrupt  on  the  fifth  of  April,  or  no  ? 
^c  arc  on  a  queftion  of  pofitivc  law,  which  has  never 
°ecn  extended  by  any  equitable  conftruftion.  There  arc 
^  inftancea,  where  the  mifchief  has  been  as  great  to 

credit 
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creditors,  and  the  general  interefts  of  commerce,  as  any, 
provided  againft  by  die  ftatutes ;  yet  on  none  of  thefc  cau 
your  Lordihip  tak«  an  adt  of  tankruptcy  to  be  committed, 
except  where  founded  pUinly  in  the  exprefs  words  of  thd; 
ftatute* 

The  only  words  applicable  to  the  cafe  are,  *<  If  any  per- 
«  fbn  procures  his  goods  to  be  attached  or  fcqueftcrcd,  with 
**  an  intent  to  delay  or  defraud  his  creditors."  Attachment 
is  taken  by  Serjeant  Glynn  to  be  a  procefs  on  perfonal  goodr 
at  law :  Sequeftratidn,  on  the  perfonal  goods  in  Chancery. 
U'here  is  no  fuch  procefs  in  Chancery  jto  this  cfFeft :  There 
is  attachment  in  fome  of  the  courts  of  London^  and  there  is 
fcquellration  5  both  by  cuRom.  The  cficft  of  the  attach- 
ment is  to  bind  the  goods  from  the  ferving  of  the  writ, 
though  execution  be  not  levied  immediately.  But  Serjeant 
Cilynn  will  have  notice  of  the  writ  to  the  defendant.  No- 
tice is  never  given  to  the  defendant.  In  this  cafe  an  agree- 
ment is  ftated  after  the  entry  of  the  officer*  Does  thifr 
make  procuring  an  execution  r 

The  defendant  then  on  the  writ,  finding  that  it  was  in- 
tended by  Spotwood  to  have  execution  immediately,  intreats 
him  to  flay  execution  \  for  he  fhould  be  ruined  in  his  trade: 
*«  Keep  it  a  fecret ;  I  may  be  able]  to  pay  in  a  few  days.** 
Orey  knew  not  of  the  writ ;  he  is  frightened  with  an  exe- 
cution in  the  houfe.  The  creditor,  therefore,  is  fpoliih  en- 
ough to  forbear  his  right.  Afterwards  Griy^  not  being  able 
to  fatisfy  the  debt,  the  execution  is  executed,  and  the  goods 
fold.  He  procures  an  execution,  which  came  on  him  on  a 
fudden,  without  a  ihadow  of  profit.  A  trefpafTer  may  be 
cb  initio  in  fome  cafes,  where  the  quo  animo  appears  from 
the  firft  by  the  fubfequent  aft. 

If  a  man  ufes  a  diftrefs  as  hjs  own  goods,  the  law  will 
fay.  You  took  it  not  as  a  dilb-efs,  but  to  ufc  them  illegally. 
So  if  a  man  goes  into  an  inn,  and  takes  any  of  the  furni- 
ture from  thence  J  You  came,  the  law  fays  to  him,  not  to 
ufe  the  inn,  but  to  ileal.  If  a  man  fuffers  goods  of  his  own 
t  119  ]  to  be  in  a  man's  hands,  and  appear  the  man's  own,  this 
A'jQS  not  make  the  man  a  bankrupt  *,  but  the  creditors  feize 
all  the  goods.  In  this  cafe  there  is  no  enlargement  of  con- 
flruclion  to  be  made. 

Bankruptcy  is  a  crime ;  confidered  as  fuch  by  law ;  and 
fubjc^t  to  tlie  moil  heavy  punilhment.     Shall  another  man's 
act,  done  without  my  knowledge,  be  my  crime? 
RrpHcau'on.      Serjeant  Glynn^  in  reply — ^^fhe  mifchief  which  it  is  con- 
tended the  ail  of  bankruptcy  meant  to  rcdrefs,   is  very 

flnail : 


Hilary  Term,  13  Geo.  3.  K.  B. 

faa!1 :  The  mifchicf  to  a  creditor,  lofing  his  remedy  by.  a ' 
kcKt  coUuiioo,    IS  very  great.     If  this  be  admitted,  the 
pru^ice  will  be,  to  have  a  creditor  in  every  cafe,  take 
iIls  mode. 

Mr.Wallacfhzs  laid,  Attachment  and  fcqueftration  arc 
cot  appIicaWe  to  cafes  of  bankruptcy,  and  that  the  procefs 
oat  of  Chancery,  or  by  cuftora  of  London^  is  fequeftration, 
iod  no  where  clfe.  I  think,  I  find  fequeftration  in  the 
Zcd^Saftical  Courts  has  been  taken  to  he  within  the  ftatute. 

Attachment,  I  take  to  be  as  general  a  word  as  pofliblc  ; 
and  hope  your  Lordihip  will  think  yourfelf  authorized  and 
obliged  by  the  ilatute,  to  give  it  fo  large  an  interpre- 
tation as  may  at  leaft  not  provide'  againft  very  fmall  and 
inuginory  mifchiefs,  and  leave  the  way  open  to  the  greateft. 
I  am  not  h  different  from  Mr.  Wallace^  in  his  c(pinion.  I 
agree  with  him,  that  the  matter  muft  be  conftnied,  Jecuni^ 
I'^iclam  materiem. 

Mr.  Wallace  has  argued.  That  if  the  Iheriff's  officer 
comes  in  with  the  writ  at  one  door,  and  the  bankrupt,  by 
going  out  at  the  fame  time  at  another,  commits  an  aA  of 
banbaptcy,  the  writ  is  executed  by  the  entry,  atid  the 
plaLidff  has  his  title  complete. 

If  this  be  the  cafe,  then,  from  the  inftant  of  the  bailiff's 
entering,  the  execution  thereby  made  took  a  taint  from  the 
fcbi'cquent  fraud. 

As  NIr.  Wallace  fays.  You  An't  fee  the  intent  of  a  man's 
lisart,  bttt  by  his  overt-aft.  In  this  we  are  agreed,  the 
plaintiff  afts  not  from  the  time  of  his  entry :  Till  Grey  hav- 
ing by  another  aft  openly  proved  himfelf  a  bankrupt,  it  was 
ncceffary  to  produce  this  aft,  to  defeat  the  remedy  of  other 
creditors.  Mr.  Wallace  has  faid,  «  Shall  a  common  en- 
"  treaty  for  delay  to  levy  execution ;  Ihall  this,  when  the 
"  writ  is  fcrvcd  on  me  by  another  man  j  Ihall  this  in^ul- 
**  gaice  attach  fraud  to  me  ?''  No,  certainly,  without  other 
craimftances :  But  as  far  as  tjic  aftion  is  affefted  with  fraud^ 
made  evident  from  the  circumftances  of  the  proceft,  then 
(^rej  and  Spofwood  are  anlwcrable  together  for  the  whole 
tnnfaftion,  from  the  beginning.  The  intent  of  fuing  out  [  lao  3 
the  writ  is  to  be  interpreted,  from  the  conduft  of  the  par- 
tits,  to  take  its  effeft  accordingly. 

Your  Lordihips  will  fee,  the  writ  was  not  brought  into 
tk  houfe  to  be  executed.  I  will  not  pretend  to  fay  what 
act  prcdfdy  (hall  amount  to  an  execution  ;  but  from  what- 
ever aft  we  date  it,  there  is  an  original  fraud  in  the  tranfac- 

lioa,  to  wMch  the  execution  and  all  fubfequent  tranfaftions 

wiU 
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^I  rdate^  and  which  conftitutes  z  bankruptcy  from  the 
firft. 

Lord  Mansfield — ^The  queftion  fent  by  a  feigned  iiliie, 
was  to  try  whether  the  bankruptcy  became  fo  the  £fth  of 
April  1 76Q ;  or  at  any,  and  what  time  ?  The  words  on 
which  this  queftion  is  argued  are  2i  J^.  r.  15.  **  If  any 
perfon  fhall  willingly." 

i  will  ftate  the  cafe,  for  the  ufe  of  the  ftudents* 

A  writ  was  iffued  out  the  fifth  of  April  1^6^^  retomablc 
the  twenty-third :  It  was  fervcd  the  fame  day.  The  jury 
fiate,  that  the  execution  was  not  procured  by  die  bankrupt: 
But  they  fay,  firom  the  fifth  of  April  1769,  (it  Is  admitted 
cxdufively  on  both  fides)  the  bankrupt  traded  as  with  his 
cmn  goods:  Nothing  was  done  on  the  writ*  Whetlier, 
therefore,  an  execution  on  the  fifth  makes  an  aA  of  bank^^ 
roptcy«  or  the  evident  bankruptcy  on  the  eighth  of  May  ? 

I  was  of  opinion,  that  att^chinent  and  fequeftration  were 
not  words  to  exprefs  execution,  A  fecret  execution  would 
not  anfwer  the  purpofe ;  For,  on  a  judgment  kept  fecret, 
and  execution  delayed,  another  creditor  may  come  in  in  tlie 
.  mean  while.  There  is  fequeftration  by  Ecclefiaftical  Court, 
City  Courts,  C5V.  I  fee  none  of  the  counfcl  took  up  my 
opinion.  I  thought  it  might  be  too  narrow, 
^  Seijeant  Glynn  has  argued,  that  the  conftru^on  by  the 
words  of  the  ftatute  fiiaU  be  large  and  liberal*  I  fuinmoned 
up  accordingly. 

As  I  never  find  a  difiSculty  to  change  my  opinion,  I  {\xa\^ 
med  up  according  to  the  jury,  that  attachment  or  -fequeftra- 
tion may  come  within  the  feiife  of  the  wofd  execution. 

The  jury  found  an  aA  of  bankruptcy  on  the  eighth  of 
May  z  A  clerk  was  brought  to  witnefs,  (not  a  firiend  of  the 
bankrupt)  who  proved  the  debt,  on  which  the  execution 
was  taken,  was  for  a  more  confiderable  fum  of  money  than 
was.  levied.  But  aft er^  Gr/j  Jcept  paying  debts  to  SpUwood^ 
which  were  not  in  execution  j  thinking,  very  miftakenly, 
he  might  avail  himfclf  of  the  fecret  judgment.  He  proved 
many  threats  of  Spoiwood  againft  Grty  ^  but  I  thought  iraud 
appeared  in  Spotwood*s  delaying  execution.  On  Hit  fcconJ 
trial,  I  expreficd  myfelf  as  if  attachment  and  fequeftratioa 
r  I  £  I  1  °™^^^  execution.  But,  left  any  gentleman  might  be  mil'-, 
led  by  a  curfery  note  on  that  pointy  I  muft  declare  myielf- 
much  more  inclined  to  my  former  opinion.  However,  I 
admit  procuring  the  execution  may  be  within  the  a£t,  it  i4 
pot  en  that  point  I  found  my  judgment* 

Ml 


Hilary  Term,  13  Geo.  3.  K.  B. 

An  3d  of  btnkruptcy  is  a  crime  by  pofitive  law :  No- 
tbbg  an  be  taken  by  conftni^tion ;  though  great  txufchkf 
kyxoed  not  exprefsly  provided  for.  In  the  cafe  of  Roberts^ 
t)c  execution  there  mud  have  been  fraudulently  and  wiU 
Bj  procoredj  to  delay  or  defraud  his  creditors.  I  aoi 
fonvxced,  the  execution  was  adverfe.  The  allignee  would 
hiTe  given  in  evidence,  had  there  been  any  ground  of  fup- 
pciing  of  an  agreement  previous  to  or  co-extcnfivc  with  the 
c^dcution^  if  they  could  have  proved  it.  But  mn  conflat 
^^ien  the  agreement  was  made.  If  it  was  a  day,  or  hour, 
or  miantc  later,  it  cannot  be  procuring.  ITie  agreement 
biccd  a£led  contrary,  and  defeated  the  execution.  Ac- 
ccrdingiy,  a  fecond  execution  was  anally  levied.  It  would 
bt  Toy  barlh  and  perilous  to  draw  the  line.  How  many 
^■'■^  have  been  faved  by  the  delay  of  a  day  or  two  t  Shall 
it  be  fraud  to  delay  three  or  four  days,  or  after  what  time  ? 
The  defendant  was  totally  millakcn  in  the  intent  of  the  ex« 
t^ution,  which  was,  that  the  plaintiff  (hould  get  his  money 
'itke  other  debt,  and  then  have  the  benefit  of  his  judg« 
cent  He  is  precluded  by  the  delay:  The  geheral  law 
precludes  him ;  and,  could  that  be  defeated,  the  particular 
^"fs  That  a  man  uiing  goods  of  another  as  his  own,  the 
^ror  fhall  feize  them.  What  remedy  the  creditor  may 
ii-ve  by  other  ways,  concerns  not  this  matter.  I  am  of 
cinion,  this  was  not  an  adt  of  bankruptcy  on  the  fifth  of 

Mr.  Jufticc  Afton  was  of  opinion,  that  the  words  attached 
^«  fipefiered  are  not  of  cxqpition ;  but  are  applied  where 
•"^c  is  an  oftcnfiblc  lien  on  a  fecret  truft  to  defraud  crcdi- 
yy-  Odicrwife  they  would  have  ufed  the  proper  words, 
I -r  Lord  Mofij/le/d  hsid  obferved  this]  Jba// procure  an  exe* 
'"'*-??  to  be  executed.  The  -fubfequent  tranfaftion  cannot 
^2ce  it  a  procuring. 

fHc  fecret  execution  was,  undoubtedly,  delayed  fraudu- 
|^*'m  but  no  fraudulent  agreemeot  1*0  make  a  bankruptcy. 
y"-  goods  in  execution  are  liable  for  the  creditor ;  and 
^.^vjyjd  muft  lofe  them.  The  cred'^tors  may  have  their  rc- 
'''%5  as  m  the  cafe  of  Rice :  But  we  have  no  right  to 
•'^ttruc  this,  which  is  jurh  pofitiyi,  to  be  an  aft  of  bank- 
^  i'cy.  I  exprefs  no  pofitive  opinion  on  the  former  point; 
"--^  I  *m  of  opinion  "on  the  latter,  that  it  is  no  bankruptcy. 

^•r.  Juftice  JFiJ/h  inclined  to  think  attachment  and  fc- 
^.^titntion  would  not  take  in  execution ;  becaufe  arreft  was 
|-"^jo:iicd,  on  mefne  procefs ;  faid  he  was  precluded  from 
^g  the  agreement  to  have  been  before  the  5th  of  Jpril^  [  122  J 

by 
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hf  the  finding  of  the  jury :  And  whatever  he  might  othcr- 
vife  have  thought,  he  was  now  bound,  by  a  pofitive  find* 
ing,  from  queftioning  that  point ;  and,  that  being  admitted 
on  the  finding,  he  was  alfo  precluded  fi-om  conftruing  the 
aA:  of  baokruptcy  to  refer  to  the  executi(xi  on  the  fifth  of 

Mr,  Juftice  Afhhurji  exprefied  his  concurrence  with  his 
brothers  on  the  bench,  on  the  doubt  of  attachment  andfe- 
queftratlcHi,  referring  to  execution.  He  confidei:ed  the  cafe 
':^s  decided  on  the  other  poi(it :  The  prociuxment  of  the  ex- 
ecution by  Grej  not  being  proved,  without  which  no  fubfc- 
^uent  aft  could  make  a  bankruptcy* 

Hatton  againft  Hooley, 

Before  the  Lord  Chancellor^  gh  the  ConftruSlion  of  th 
Effea  of  a  Devife  of  a  Codicil  added  to  the  JVillof 
Lady  Ifabella  Finch,  on  Appeal  from  Sir  Thomas 
Sewell,   Majler  of  the  Rolls, 

THIS  cafe  came  on  to  b^  argued  Michaelmas  term 
1772,  and  was  thus: 

Lady  Ifabella  Finch  gxwc  by  her  will  to  Lydia  Hooley  five 
hundred  pounds :  She  then  gave  an  annuity  by  a  codicil  \ 
afterwards  ihe  gave  by  anpther  codicil  a  thoufand  pounds. 
Ulie  words  were  thefc — ^^  I  add  this  podicil  to  my  will :  1 
«*  give'to  Lydia  Hooley  2,  thoufand  pounds/' 

Mr.  Solicitor-pgeneral— It  is  of  little  conftquence  what 
rule  of  prefumption  is  eftablifhed,  where  intention  fianJs 
neutral :  But  it  is  of  great  confequence  there  fhould  be 
fome  fettled*  In  the  cafe  of  portions,  the  laft  declaration 
of  intention  has  been  underftood  to  take  in  the  full  and 
vhole  intention^  Bruin  and  Bruin^  ( Peere  IVfw^J  and 
others. 

For  the  cafe  of  legacies  particularly,  Majlers  and  Maprs. 
Therfe  was  reafon  to  think  an  addition  was  intended ;  for 
between  the  will  and  codicil  the  teftatrix  had  received  a  very 
great  accefiion  of  fortune.  Duke  of  St.  Alban^s  and  Beau- 
clerk^  {Atkins.)  Lord  Hardwicic's  opinion  in  the  cafe  is  in- 
correft ;  but  we  may  eafily  conjcfture  what  was  delivered. 
Lord  Hardivicke  went  on  the  civil  law,  as  this  court  has  a 
concurrent  jurifdiition  with  the  ecclertaftical :  And  with  the 
view  of  fettling  the  opinion,  four  rules  are  cited  firom  the 
civil  law. 

ift. 
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ill.  The  lame  ipecific  thing  given  twice,  can  be  paid  but 

once. 

idlj.  Equal  films  of  money,  or  goods  of  the  fame  vahic,  r  123  *1 
willpafs  but  once.  L       ^  i 

Dig,  29.  /.  12.  firom  Ulpian,  Si  eaJfm  fumma  bis  fcrihatur 
Civ.  Araofunus  rejcrifjit^  folveudam  dupUcatam  ;  ft  evid^tiffinu 
\r*hfti(r  tef.aimm  iia  voluiffe :  Therefore  the  legatee  muft 
prove.  Lord  Hardwicke  fays  it's  the  fame,  by  the  better 
authorities,  if  in  a  difiirent  inftrunlent,  as  in  the  fame. 
%.  If  an  lool.  be  given,  and  afterwards  50I.  if  inten- 
tion be  proved,  both  muft  be  paid;  if  otherwife,  not: 
Idnn  efft  J  in  codicillis  ejfet  faBum.  CelfuSf  however,  is 
quoted  as  an  opinion  by  Lord  Hardwicke,  faying  that  th6 
Hsr  muft  prove  the  negative  of  the  intention.  Gothefrid 
lays  otherwife ;  and  that  the  heir  is  bound  to  the  fmalleft 
fum:  Lib.  37.  c.  2.  tit.  D^  LegaU  The  cafe  is  cited.  If 
two  copies  of  a  will,  lool.  in  one  to  Titius,  50L  in  the 
other,  utrumque  Ugatum  nequaqtiam^  Jed  tantum  quinquaginta 
i^^id,  the  law  of  the  c6de  de  codicil/is  docs  not  feem  to 
point.  Lord  Hardnvicke  cited  Lib.  If  a  legacy  to  a  daugh- 
t:r  by  a  will,  and  afterwards  a  portion,  tl;ie  daughter  fhaU. 
cctbarcboth. 

Acodicr  not  in  the  note  of  Mr.  Atkins,  a  more  dircdt 
r^thority  34  Dig.  i.  /.  18. 

Aperfon  had  fcveral  liberti\  fome  he  had  freed  by  his 
codicil,  others  by  his  will :  ^40s  teftamento  manunvjcrat,  iis 
f^ctm  menjiruas  alimentorum  nomine,  legaverat ;  and  then  to 
ihofc  whom  he  had  freed  by  his  will ;  (even  by  his  codicil^ 
wd  fevcn  alfo  to  the  liberti  he  manumitted  by  his  codicil. 
TliC  determination  was.  The  Hberti  manumitted  by  his  will 
^tTc  pot  to  have  feventecn  or  ten,  but  only  fevcn ;  and  its 
^^  faid  alimenforum  nomine.  Lord  Hardwicke  faid,  it 
'Dcld  make  no  difference ;  for  might  not  a  man  bequeatt 
i  double  maintenance,  as  well  as  any  other  double  legacy  ? 

Celfus,  on  the  adverfe  fide,  is  the  only  authority.  If 
^s  ncccflary  to  balance  authorities  in  civil  law,  Ulpian  is  a 
nuch  higher  authority.  Papinian  is  the  firft  authority, 
U^^fm  the  fecbnd  j  they  were  both  pr^fcBi  pratorii  under 
diffcrait  emperors.  The  text,  it's  faid  by  Lord  Hardwicke^ 
^e  tat  is  to  be  regarded,  and  not  the'  commentators  5  the 
rcifon  is  alfo  very  cOod.  Of  tlie  commentators,  the  firfl: 
^ercfoon  after  the  finding  of  the  pafidtcl  at  AvmIJi',  thefe 
]*J^c  men  in  moft  barbarous  times,  about  the  13  th  century, 
^fccond  clafs  weie  fchoolmen  and  cafuifts;  this  fecond 
ciais  we  may  gilefs  the  merit  of,  if  it  were  to  be  known  no 
;  M  other 
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other  way  but  by  hearing  their  profeffion.  The  third  were 
nDt^a£l:ical  lawyers,  but  moftly  French  and  German  pro- 
feflors  ;  thefc  lived  in  more  enlightened  times,,  and  fo  far 
ate  much  preferable  to  the  other  two,  but  will  hardly  be 
claflccl  with  the  text.  The  Dutch  and  German  comments 
tors  took  much  pains  to  fupport  what  Trebonius  had  vainly 
[  1 24  ]  boafted,  -that  not  one  advcrfe  opinion  was  to  be  found 
throughout.  Anjd  Jujliman  fOrbid,  as  vainly,  any  man  to 
interpret  the  code  diftcrently ;  one  commentator  endeavours 
to  rcconcile  feven  hundred  different  opinions.  Among  the 
ancient  lawyers  there  were  {^(\s  as  among  the  philofbphers ; 
*  Lobeo  and  Cap'ito  were  of  different  fe£ls.  One  of  the  com- 
mentators fays,  Legatarius  diciiur  probare  cum  fwn  probettir 
ifi  corivarium  j  or  to  that  efTeft. 
"7f  one  turns  to  another  fet  of  writers,  they  run  fo  much 
on  generals,  that  it's  difficult  to  make  out  an  opinion*,  but 
thjey  agree,  that  if  a  gift  be  -twice  for  the  fame  thing,  it 
fhall  be. paid  but  once. 

Here  ia.a  legacy  to  a  fervant  for  fervicc  \  which,  I  think, 
amounts  nearly  to  the  feme  thing. 

[Will  was  read.] 

,iotli  Au-         Devife  to  her  brother  of  her  houfe  [in  Berlley-fyuare^'] 
guft  1768.    ^j^j  q£  ^^gj.  furniture  not  otherwife  difpofed,  charged  with 

diverfc  legacies.     I  *'  give  to  my  woman  Lydia  Hooley  500I. 

"  to  be  paid  in  three  mo;nths  after  my  deceafe  \  to  her  lifter 

"  30I."     Then  appoints  executors. 
^^•^»3^ft     ^«  I  Lady  Ifahella  Finch  defire  this  may  be  confidered  as 

1768.  ^       "^  P^^  ^^  "?y  ^"^ '  ^g^vc  ^^  annuity  to  my  fervant  Lydia 

**jBpoIi'y  of  1 2I.  for  life,  over  and  above  what  is  given  in  the 

"  will ;  r  give  an  annuity  of  30I.  to  my  fervant  Smithy  in  lieu 

<*  6f  what  I  had  given  in  my  v/ill. 

^^P^^  ^      ;"  ^  ^^^  ^^^5  codicil  to  my  will :  I  give  Lydia  HooUy  \oooT 

bcr^zSth  °"  ^^^^  farther  orders,  after  the  codicil  ta  her  fervant  Ly£a 

1769.  '      Hocley.     "  I  farther  order  the  fum  of  60I.  to  be  paid  to  Re^ 

hecca  Hooley^  [the  fi/ler.]  Now  this  cafe,  before  Sir 
Thomas  Se<well^  Mafter  of  the  Rolls,  was  taken  to  be  a  lega- 
cy of  the  fum  in  the  will,  and  in  the  codicil. 

Mr.  Jachjhn — I  am  in  a  worfe  cafe  than  the  commenta- 
tor?, who  came  after  the  original  writers  5  I  will  (ay  littk 
therefore.  It's  incumbent  on  the  legatee  to  prove  the  in- 
tention, for  without  intention  there  is  no  will ;  What  would 
it  be  inter  vivos  ?  A  man  is  in  debt  100 1,  he  pays  the  looL 

This, 
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This,  tboogli  iiot  cxprefled  as  payment,  will  in  commoo 
toife  be  cnderftood  payment,  and  not  a  gift. 

How  is  itlicre,  a  codicil  and  a  will  are  the  fame  inAru- 
atnt. 

The  civil  law-books,  your  Lordfhip  will  obfcrvc,  are 
ilngly  on  the  confideration  of  two  equal  fums ;  but  where 
tbc  fecond  legacy  is  an  augmentation  of  the  firft,  'tis  eaiy 
^ fappcrfcthe  teftator  altered  his  mind,  and  cncreafcd  the 
legacy  in  the  will;  I  (hall  only  cite  one  authority  to  what 
Ilss  been  fo  fully  argued:  Verius  ptOo  ut  probet  legatarius^  C  ^^t  1 
-^^w  ei  qui  agit  femper  probatio  incumbity  [The  words  ^*  over 
knJ  above  what  is  given  in  the  will"  were  relied  on,  to 
prcTe  a  more  than  ordinary  anxiety  of  faying  when  flic  / 
£ivc  over  and  above.] 

On  the  other  fide,  Mr.  Attorney-general — This  is  a  cafe 
of  a  Iqacy  of  500 1.  in  general  terms  5  and  another,  in 
•^•nis  equally  general,  of  loool.  by  a  codicil.  I  would  en-  . 
c'lvocr  to  dtc  what  appears  to  me  in  the  will  and  codicil^ 
i^^^ifc  I  think  the  intent  of  the  tcftatrix  maybe  fufficiently 
diltefcd.  In  her  third  codicil  fhe  fays,  "  This  codicil  I 
"^^  to  my  will  ;**  this  implies  an  additional  legacy.  I  take 
t  cnbrafally  underftood,  a  codicil  is  taken,  primd  facie^ 
cot  to  be  the  fame  inflrument  with  a  will.  Sivitiburn^  Burn, 
^ttttvjorib^  l^c.  define  it  to  be  a  Icfs  folemn  inflrument, 
i*t£ring,  adding  to,  explaining,  or  fubtradling  from  a  will. 
^^«Bfem  favs.  If  there  be  two  wills,  the  laft  revokes  the 
^ft ;  but  if  two  codicils,  the  claimant  on  each  fhall  have 
title:  Only  G^thefrid  is  of  different  fentiment ;  the  incumbit 
^^ri  15^  where  legatarius  produces  duas  fmpturaSy  it  lies  on 
^  to  prove  both  to  be  the  aft  of  the  teftator.  But,  that 
F^ved,  it  lies  on  the  heir  to  prove  pojlenorem  ejfe  inanem* 
9^ig'  rib.  9.  L:b.  37.  t:t.  2.  where  a  teftator  has  fhewn 
t,:cat  marks  of  underftanding  and  afie<5\ion,  I  think  it  will* 
^"  imdcrftood  that  by  fuch,  where  a  title  is  cxprefled  in 
i^^^:  place  to  a  legacy,  fuppofe,  of  an  lool.  and  afterwards 
^  •  2coL  both  will  be  underftood.  If  there  are  marks  of 
^^•poffibility,  and  no  evidence  of  much  afteftion,  a  differ- 
dce  may  be  taken,  and  forgetfiilnefs  pleaded. 

Where  it  is  faid.  Si  Titio  centum  nurci  legeriiury  t5*  in  alio 
fripti  quinquaginta  aurei^  utrumque  neqvaquam  dehtur,  fid 
'yfi^pnta  attrei  tantum  debentur ;  that  is,  primd  facie  no 
LVjmtkra  appears  which,  cr  whether  both,  or  no,  the  tef^ 
^^t  meant  to  give.  Therefore,  on  the  common  maxim, 
"  Mdior  efi  conditio^  poJidentiT  the  heir  will  not  be  to  pay 
^  proof  made  of  title  by  legatee. 

M  2  i**» 
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«  In  the  cafe  where  it  was  faid,  Whereas  I  have  given  to 
A,  loool.  I  now  give  her  1600L  Here  was  particular  no 
tfce  taken  of  the  former  bequcft,  and  intention  plainly  ex- 
prcflcd  of  augmenting  that  legacy,  not  of  fuper-adtllng  a  new 
one  to  it,  I  therefore  humbly  pray  your  Lcrdfhip,  iliat 
.  the  judgment  of  the  Mafter  of  the  Rolls  may  be  confirmed. 

It  was  obfervcd.  That  by  the  civil  law  there  was  no  tt\  1- 
ment  without  an  univerfal  heir,  and  the  contefV  w^s  be- 
tween the  legatee' and  him.  If  any  thing  takes  this  out  of 
that  reafon  of  the  civil  law,  it  will  take  it  out  of  the  ruL*. 
•The  brother  of  Lady  Ifahella  F'tnch  has  a  particular  fiini 
charged  with  fpecific  legacies ;  and  three  young  ladies,  hU 
daughters,  have  the  reft  of  the  perfonalty. 

The  annuity  is  npt  charged  particularly,  nor  the  i  cocl. 
They  are  npt  charged  on  the  houfe  or  furniture ;  and  there- 
fore the  young  ladies  are  liable  to  them,  and  tliey  muft  be 
paid  out  of  the  refidue. 

The  latter  legacy  being  at' all  events  payable,  the  cnly 
qucftion  is  of  the  firft »  and  that  conteft  is  not  between  le- 
gatee and  univerfal  heir,  but  between  one  legatee  and  another. 

Note.  It  feems  on  the  whole,  that  the  500I.  in  the  w  ill 
was  not  thought  charged  upon  the  d^vife  of  the  houl'e 
[  128  ]}  and  furniture. 

It  was  farther  obferved.  That  the  bounty  of  the  tctlatrlx 
fcemed  progrefBve ;  and  that  the  flighteft  proof  would  txr 
fufficient  againft  the  prefumptionj^  which  was  \t  Srft  ahvays 
made  in  favour  of  the  heir, 

Mr.  Jachfcn — In  the  cafe  of  the  libertiy  the  ufe  of  the 
codicil  is  properly,  explained  to  be,  to  add,  alter,  cr  ex- 
plain :  There  it  was  ufed  to  enlarge  the  obje<?ts  of  her  boun- 
ty ;  in  our  cafe  to  enlarge  the  bounty.  It  is  true,  a  ccdivil 
is  not  a  part  ftridlly  of  the  will,  but  an  addition  miade  en 
deliberation  to  a  will.  The  te{latri%  fays,  "  I  add  this  co- 
**  dicil  to  my  will ;"  fhe  takes  notice  of  it,  as  if  Ihe  recited. 
And  therefore,  I  would  defire  your  Lordfhip  to  obfcr\e, 
that  fhe  gives  the  loool,  by  way  of  enlargement'  of  tlic 
former  legacy  j  inftead  of  the  500I.  loobl.  is  given.  It 
feems  to  me  the  cafe  of  The  Dzik/  of  Si.  Atbatis  v.  BeaucUdy 
where  the  Dutchefs  begins  her  codicil  by  putting  the  reader 
in  remembrance  of  her  will.  'Tis  faid,  the  legacy  is  mrJe 
payable  at  different  times ;  the  teftatrix,  writing  tbefe  flicrt 
diredions,  might  well  omit  the  time  of  payment  here ;  und 
we  might  contend,  with  as  much  appearance  of  probability, 
that  the  codicil  being  to  alter  and  explain,  where  it  does  rot 
alter,  as  irf  the  time  ot  payment,  the  enlarged  legacy  is  pay- 
able at  the  end  of  three  months. 
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Mr.  Jufticc  Afion — Do  you  recoUeft.  WaUop  v.  ftfi^^ 
wKTc  equal  kgacics  were  given,  2d  Chancery  Ke|x*rtf  ? 
Osarles  a.  Lord  Shafte/bury  in  tliis  courts  with  the  judgQs, 
ca  reading  the  will  and  codicil,  adjudged  both  legacies  were 
papblc.  Sunburn :  If  a  fiim  is  'twice  bequeathed,  ir  Is 
v^x£  due,  if  bequeathed  in  two  different  writings  as  alwill 
sad  codicil:  otherwife  not.  t,:-.-: 

Fehruary  6th  JJ23*  * 

Lord  CJianccUor,  afllfted  by  Mr.  Jufticc  jijhn  andtlie 
Lord  Chief  Baron  Smith,  I  wa$  nor  prtfent  at  the^fi/ft 
cpening  of  Juftice  ^on*s  opinion  •,  hut  'he  feems  tOr  hm^ 
ictrodttced  it,  by  faying  that  there  was  no  internal  evidente 
of  intent  that  could  weigh  confiderably.  That  the  txilks  of 
UT,  collcftcd  from  the  Rofmn  lawyers, .  and  what  he  Qicftild 
iiiil  hare  a  much  higher  refiJcft  for,  the  deciiiond  oif  this 
cost  given  in  fevcral  cafes,  would  be  the  only  gtdlJe.  That 
z  had  been  faid  the  proof  lay  on  the  legatee ;  that  a  codicil 
icda  will  was  the  fame  as  if  in  one  inftnunent ;  and  )£'tvfo  [  1 29  J 
foms,  the  bft  fliould  be  paid.  r         5 

Lord  Hardwichj  on  the  Dutdiefs  of  St.  Aiban^^  will, 
=3dc  a  decree  upon  th::t  cafe,  which  has  been  reprefented  ^ 

ss  1  general  decifion,  not  a  decree  on  particular  cii-cum-  '  '  '  * 
Ttances;  as  taking  no  diilinftion,  in  any  cafe,  between  a 
^  and  codicil ;  as  laying  the  whole  proof  on  the  legatee, 
iad  the  ftrongefl  prefumption  in  fevoor  of  the  heir,  '^^lis 
Lordihip,  in  this  and  in  many  other  cafes,  will  fpeak  much 
nore  accurately  from  manufcript  notes.  I  fhall\thcreforc 
rnnife  generally,  what  may  fliew  the  contrary  faf  ^liris 
^>iggciUon,  and  leave  the  report  of  that  cafe  to  his  LardfHip. 
at.  ViThere  the  htsit  corpus  is  given  by  bothcodidil  Jilid 
»ill,  as  the  ruby  ring.  Cuj actus  fays,  Allud  tfijutti  m  qucm^ 
^^^ij  easUm  res  in  todtm  tefiametUo  legatur^  lis  /Jid  mn  jkff- 
'^,  rem  confequctur  vtl  4t/hmaiionem*  Legqiarius  probity  fff 
rm  U  ^filmcUioneiit  folvendam. 

It  was  fuppofed  in  argument,  that  Lord  HardxJbLkt'dt^ 
cbredy  that  in  the  cafe  of  the  flaves  it  made  na  didcTcnce  \ 
that  both  were  for  the.  fame  caufe,  and  the  le&.  fum^only 
^  be  p^id ;  But  his  Lordihip  cites  cafes  to  the  cont»ry« 
la  the  Dig.  it  appears,  if  it  was  left  i  ool.  and  afterwi^rds 
50L  in  the  fame  will,  both  (hould  be  paid.     ,         ,.-.-. 

ii  quantitas  bis  Icgatur^  bis  folvttur^  nifi  probatwr  Jecunddm 
d.nendi  roluntatem  JwJJe*  '    > 

It  ftnxck  me  as  very  odd,  that  when  a  man  in  the  fame 
inftrumcnt  gives  twicCji  it  fliould  be  fcrgetfohiefs ;  and  yCt 
thU  to  be  ?t  the  diftance  of  fevcn  lines*.  Notwithftandil% 
tlm,  in  different  inftrumcnts,  at  the  diftance  of  a  ye^-  or 

more,  ^ 
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more,  fuch  a  multitude  of  writers  as  I  fhall  (how  agree  tihat 
both  fuilis  fhall  be  paid. 

With  refpeft  to  the  ten  auMj  and  afternrards  fcvcn  5  (k 
fpecialiter  in  tejlamento  generaliter  in  codillh. 

Minochiufi  rule,  too,  may  be  adopted,  of  both  being 
for  the  fame  caufe. 

iThe  Chancellor  Ldn^JJean  has'  decided  upon  a  fimihr 
#        cafe. 

There  is  another  rule —  Si  major  quatititas  in  codicillis  Ic- 
gaia  fuerity  majori  minor  inejfe  videiur ;  niji  legatus  aitUr  pr>- 
baverit :  But  this  reafoning  is  drawn  from  the  cafe  of  tht 
flaves  only.  That  this  rule  was  applied  by  Lord  Hardwhlf 
beyond  the  fpecial  cafe,  I  believe  you  will  haMly  find,  un- 
lefs  he  was  inconfifVent  with  himfelf,  which  is  not  calil]^ be- 
lieved :  He  recognizes  the  authority  of  S^winAurne^  but 
tere  is  a  difference,  '^  nam  inejfe  videtur^*  he  confiders  the 
two  duplicate  codicils,  with  hardly  the  leaft  variation. 
With  regard  to  the  Roman  law,  where  two  equal  fums  are 
130  3  given  by  two  different  writings,  there  is  a  great  weight  of 
authorities  that  both  fhall  be  paid.  Dig.  L  12.  ///.  3. 
Gotkefridy  That  where  the  famefumj.it  is  a  double  legaq; 
In  eodem  tejiamentoji  idem  corpus  bis  legatur  non  nifi  evtdentif- 
Jimis  teftimoniisj  bis  folvendum  \  fed  in  diverjts  fcripturis*  In 
different  writings,  it  feems  then,  the  prefiimption  is  in  fa- 
vour of  the  devifee.  And  this  looks  fo  flrong,  as  to  imply 
an  idea,  that  where  there  was  a  fpccific  legacy  twice  given, 
(the  flrongeft,  one  fhould  think,  of  all  poflifale  cafes,)  of 
a  double  legacy  as  againfl  the  devifee,  the  devifee  fliould 
have  l^  rem  &  aftimationem ;  unlefs  it  could  be  proved  br 
circumftances,  or  evidence  of  witnefles,  too  eafily  received 
in  that  law,  that  the  teftator  meant  otherwife.  But  in  cafe 
of  a  fpecific  legacy,  Q^  Whether  this  idea  can  generally 
prevail ;  and  whether  Lord  Hardivicke  has  not  fhc\\Ti  it  to 
be  difallowed  in  the  cafe  of  The  Duke  of  St.  A/ban's  v. 
£eaucleri  ?  Godolphin^  in  his  Orphan's  Legacy,  lail  chapter 
in  the  book,  laid  down  certain  pofitions  for  the  better  un- 
dcrflanding  legacies. 

Minochius  De  Probationibus 

Swinburne f  part  7.  r.  21.  tit.  13. 

Ricardy  a  book  of  authority. 

Lord  Hardwicke  aiHrms  tlie  doflrinc  in  Swiniunte,  by 
diflinguifhing  the  cafe  from  it. 

Upon  the  two  cafes  in  this  court,  fTallop  v.  Hwt^  Ne^vport 
V.  Kynafiony  in  the  fame  book,  the  fame  rule  laid  down; 
500I.  and  then  500L  in  iilver. 
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In  a  Ids  &ush  Swinhurney  and  Godolphin  are  clear  both.ihalt 
be  taken. 

God^ntk.  If  z  teftator  in*  a  will  gives  roL  and  ^ol.  in  a 
codicil ;  and  fays  his  executor  ihall  only  give  50I.  this  is  a 
ademption ;  therefore,  had  he  not  revoked^  had  it  e^ed 
Baked,  both  ihould  be  paid* 

Can  a  man  know,  in  a  great  eftate^  precifely  what  he 
gives?  He  gives  ib. much  at  all  events,  and  more  if  h^ 
corner  to  more. 

If  the  firft  be  a  lefs,  and  afterwards  a  greater  fum^ 
{Rica^dy  ^..4.  Tei^ament»7  Donations,)  whatfhaU  we  fay, 
if  by  the  fame  aA  the  teftator  has  firft  difpofed  of  a  le& 
fom,  and  afterwards  a  greater  ?  My  opinion  is,  they  ihall 
not  be  blended ;  it  lies  in  the  heir  to  prove  that  th<e  intent 
was  not  to  give  both,  for  the  words  of  the  will  flialj  have 
the  preiumption  in  their  favour :  It  is  idle  to  Xuppofe  the 
teftator  did  not  know  what  he  had  given  before. 

WjndhofHV.JVyndham.  \    [  <3I  3 

Pitt  V.  Pigeon, 

Mafters  v.  Mafters. 

I  ftoU  only  add,  That  in  this  cafe,,  if  we  take  the  loooL  . 
ss  ademption  of  the  500L  it  is  the  fame  as  if  the  500I.  only 
had  been  given  in  the  codicil. 

I  think,  in  this  cafe,  Lydia  Hooley  is  entitled  as  well  .to 
the  500I.  in  the  will,  as  the  loool.  in  the  codicil. 

Lord  Chief  Baron  Smith.  After  floating  the  cafe,  I^s 
Lordfhip  proceeded  nearly  to  this  efFe^ft : 

On  coniideration,  I  am  clearly  qf  opinion  with  niy  h^o^ 
ther  A/ioff.  k  (tertks  agreed  on  all  hands,  that  the  injbeint, 
when .  it  can  be  feund  out,  is  tlie  beft  rule.  Lord  Har^d^ 
viche  ieems  to  have  determmed  on  this  ground,  in  the  cafe 
of  St.  Allan's.. 

On  the  part  of  the  plaintiff,  intention  in  favour  of  the 
legatee  was  argued ;  on  the  part  of  the  executors,  a  perflbft 
neutrality.  Taking  it  as  neutral,  let  us  fee  the  rule:;  at 
law. 

If  in  the  fame  inftriiment.  If  eqfial  fums,  the  legatee 
muft>prove  them  due. 

If  in  different  inftruments,  if  different  fumSj.  then  the 
executors  muft  prove  both  not  meant  to  be  paid.  Swint. 
12^ — 6,  530.  Cafe  of  RuJeL 

St,  Alhan's  cafe  was  determined  on  the  particular  grounds; 
nobody  can  doubt,  I  think,  that  the  laft  codicil  was  taken 
as  merely  inftead  of  the  fir  ft.     In  that  cafe  too,  the.codicil 
was  not  a  different  inftrument  j  for  her  Grace^  by  the  par- 
ticular 
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-ticular  wordsj  had  drawn  the  codicil  into  the  body  of  tlic 

Lord  Chancellor— I  can't  help  confidering  inyiclf  -very 
highly  obliged  to  Mr.  Juftice  AJion  and  Baron  Smitij  for 
their  great  pains  on  this  occafion. 

It  would  be  unneceflary  for  me  to  fay  any  more,  than 
that  I  am  of  the  fame  opinion.  But  Mr.  Juibce  ji^on  hav- 
ing put  me  to  ftate  fome  cafes,  of  which  I  am  fo  fortunate 
to  poffefs  better  notes  than  are  in  print,  I  fliall  principally 
confine  myfelf  to  them. 
C  132  3  When  this  came  before  me  by  appeal,  the  cafe  by  lord 
Hardwfcke  was  fo  urged  on  me,  that  I  could  not  help  doubt- 
ing my  own  opinion  in  favour  of  the  mafter.  I  therefore 
called  in  fome  of  the  moft  able  judges  of  WeJlrmnJler^Hdl^ 
who  have  confulted  more  than  one  or  two  civilians. 

Indeed,  this  being  a  matter  of  ecclefiaftical  nature,  we 
muft  determine,  as  in  every  cafe  where  there  is  a  concur- 
rent' jurifdi6tion,  by  the  laws  which  direft  them :  That  is, 
we  muft  fee,  what  the  civil  law  fays.  We  are  all  agreed, 
there  is  nothing  of  weight  in  the  writing  to  prevent  the 
matter  from  ftanding  indifferent-,  therefore,  our  rules  of 
intention  can  have  no  effeft;  and  we  muft  fee  the  rules  of 
law. 

Lord  Hardwicie  fays,  the  cafe  divides  itfelf  into  fcveral 
parts. 

Then  he  fays,  I  am  of  opinion  that  in  this  cafe,  upon 
the  reaibn  of  the  thing,  the  being  in  a  different  inftrument 
makes  no  difference,  becaufe  flie  has  directed  them  to  be 
taken  as  one ;  and  as  the  will  and  codicil  make  but  one  wUi, 
and  the  rule  from  the  text  of  the  civil  law,  even  more  cer- 
tainly than  the  commentators,  feems  that  both  (hould  not 
'  [if  in  the  fame  will]  be  paid,  therefore,  his  Lordlhip  was 
of  opinion  there  that  both  fhould  not. 

He  does  not  fay  that  the  heir  is  bound  to  prove  the  will; 
but  that  if  he  proves  the  fecond  fum,  inanem  effe^  that  is 
fufHcient. 

There  are  words  in  my  manufcript,  that  the  power  rc- 
fcrved  by  the  teftatrix  made  the  will  and  codicil  but  one  in-- 
finiment,  inejfe  vtdetur.* 

-  Ixird  Hardwicke  confidered  the  laft  codicil  as  merely 
fubftituted  for  the  firft,  as  for  as  they  concur,  and  took 
them  into  the  body  of  the  will. 

In  Swinhtirftey  fays  his  Lordfhip,  it  is  true,  in  fome  of  the 
inftances  it.is  fo,  but  not  in  this  cafe,  (thatb,  in  Swf^wrne^ 

the 
♦  Verb*  rdatt  ad  id  mixixne,  opcrantur  m  incffc  videator. 
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(hctoJkHand  will  being  taken  as  different  inftruments^  dif^ 
tic£t  legacies  to  the  fame  perfbn  might  pafs  by  each ;  bat 
hsre  not,  the  tcibitrtx  having  declared  the  will  and  codicils 
but  one  inihnment,) 

Lord  Hardivirkf  fuppofes  Sir  J^Jiph^  J^^yiU  ^  ^C  cafe 
^'  Ma^j  V.  Majiers^  to  have  faid,  that  both  were  given 
in  the  fame  iiiibrument ;  and  tlicn  lays,  very  juftiy,  the 
c;;ncnt  of  teftimonies  was  to  the  contrai-y. 

lie  fays,  the  codicil  was  proved  as  part  of  the  will;  and  [  ^33  1 
the  fecond  pecuniary  legacy  (hould  not  be  taken^  unlefs  it 
was  proved  it  would  be  fo'if  in  the  fame  inftrument.  The 
ic^ond  rcafon^  as  taken  by  Lord  Hardwichj  was,  I  take, 
ibt  reafon  on  which  Sir  Jofeph  Jckyli  meant  to  reA  the  skI- 
cirlon  of  fortune  as  a  proof  of  intention. 

lV:!uf  and  Huit  ftated — 200I.  given  to  two  by  will ;  and 
aftiTwards  200L  to  two  by  codldl:  Whether  the  double 
WIS  intended,  or  no,  they  knew  not.  Lord  Shaftejbtiry^ 
Ctfdby  tluree  judges,  (there  was  no  evidence  entered  into 
c:  latention)  decreed  400L  a-piece  to  be  paid. 

Wyrtdham  and  IVyndham.     The  teftator  publifhed  his  will 

b ,  and  in  ;  He  gave  15C0I.  to  each  of  hit 

cliiurtn;  and  loool.  to  his  children  henceforth  to  be  born* 
By  hii  lecond  will  he  gave  4000L  to  his  little  infant,  J^n^ 
liho  was  bom  a  few  weeks  bi'orc. 

'^^I'^inon — Whc.tlicr  he  fhould  have  4000I.  or  5000I.? 

li  was  contend;id,  the  words  hcncefjrih  to  he^  borfiy  li^d 
been  interlined  after  the  birth  of  J'^hn :  No  fufllcicnt  evi- 
cirnce  of  this,  and  ^arol  evidence  to  the  contrary.  It  was 
^d,  that  if  he  liaJ  meant  to  give  400CI.  he  might  have 
iid,  in  fausfaction  of  ail  portions^  This  will  was  faid,  as 
to  the  Lft  part,  that  it  operated  as  a  declaration  of  tnift : 
But  this  wiis  in  the  27th  of  C.  2.  and  the  declaration  of 
fnjfis  came  in  by  the  apth.  The  next  cafe,  determined  by 
Lord  Nadngbam,  depended  on  the  eftate  not  being  fuffi- 
cicatfor  the  charities,  ijc.  if  twice  the  fum  was  to  be  paid* - 

Newport  and  Kynajion  .A  will  fpeaks  at  the  fame  time ;  a 
codicil  implies  an  alteration. 

«  ^'tn  and  Pigeon.  "  I  give  to  fuch  child  as  fhall  be  living 
"  2itny deceaft:  300I."  Afterwards  he  had  tiiree  children} 
asdby  codicil  gives  200I.  Whether  fliould  be. good,  and  . 
to  whom  ?  Whether  to  the  eldeft,  or  to  all  three  ?  It  was 
<ic'^mincd,  that  the  will  extended  to  all,  and  that  the  codi-» 
ciimads  no  alteration  in  the  will.  That  whether  a  lefs  funi 
<^*  a  greater  was  given  in  the  will  than  in  the  codicil^  botb 

were 
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were  to  be  paid ;  unjefs  the  eftate  was  infufficient,  or  then 
was  the  moft  evident  proof  of  the  contrary  intention, 

I  confulted  a  very  great  civil  lawyer,  whether  there  was 
any  decifion  there  in  this  matter.     His  Lordfhip  fumifhcd 
me  with  one  cafe,  grounded  on  the  Roman  law,' where  equal 
fums  were  given. 
£  ^34  1        I  l^ve  the  fatisEailion  of  thinking,  fo  far  from  contra 
difting  my  Lord  Hardwicke,  we  concur  with  his  opinion. 
In  the  particular  cafe  he  decided,  he  grounded  his  opinion 
on  the  will  and  codicil  having  been  but  one  inftrument  by 
the  power  referved.     That  is  the  ftrongcft  internal  evidence; 
the  bequeft  cannot  be  doubted  there,  either  in  the  nature  of 
the  thing,  or  the  intent  of  the  teftatrix^     But  the  general 
rule  of  the  civil  law,  his  Lordfhip  uniformly  recognized : 
fuch,.I  think,  as  we  have  taken  in  the  cafe  before  us. 
,   Decree— That  the  500I.  in  the  will,  and  aifo.the  loool 
in  the  codicil,  be  paid  to  the  legatee. 


o 


.  Jewfon  ajaifi^  Read. 
N  a  motion  to  fet  afide  a  judgment  for  irregularity 


Mrs.  Jewfon f  ^  milliner  of  the  city  of  London^  and  ex- 
ercifing  her  trade  as  feme  fiUy  chiming  this  privSege  as  by 
the  cuflom  of  Londony  borrows  money  of  Mr.  Ready  an 
:^thecary,  to  carry  on  her  trade,  to  the  amount  of  ^oool. 
and  enters  into  a  warrant  of  attorney  to  confefs  a  judgment; 
upon  which  judgment  is  entered.  ' 

The  affignees  applied,  upon  the  oath  of  Mrs.  Jewfon  that 
her  hufband  was  not  privy  to  the  proceedings,  to  fet  afide 
the  judgment. 

It  was  argued  againfl  the  rule,  to  the  tStSt  as  follows : 

I  ihould  fubmit  to  the  court,  Mrs.  Jewfm^%  affigns  arc 
her  reprefentatives,  and  entitled  to  no  moce  than  fhe  herfelf : 
If  fhe  conie  to  avoid  her  own  adf,  fhe  (hall  not  do  it ;  and 
therefore  the  affignees  fliall  not  for  her. 

She  has  not  infinuated  the  leaft  degree  of  fraud. 

The  execution  and  judgment  was  objefted  to,  becaufe  the 
declaration  was  as  againfl  tl  feme  file  by  the  cuflom  of  i«w- 
duny  whereas  fhe  was  ^feme  covert y  and  fuppofed  a  joint 
trader  with  hier  hufband.  An  abfurd  principle  to  depend 
on,  this  1  It  was  contended ;  namely,  that  as  zfenu  m^ert 
fhe  could  fign  a  warrant  of  attorney,  apd  confefs  judgment, 
k  was  thought  fhe  might  as  well  plead  and  be  impleaded 
alone :  But  if  otherwife,  the  method  of  objedlion  would 

have 


Hilary  Term,  13  Geo.  3.  K.  B. 

hxe  been  by  demurrer  to  the  judgment.  If  the  warrant  be 
ift  2£de,  we  can't  come  in  as  legal  creditors,  we  can  do  no- 
tiiing  to  recover  our  debt.  The  gentlemen  on  the  other 
£de  m^Yf  either  in  equity,  or  by  bringing  an  action.  Now 
ii  ^pcars  by  the  affidavits,  the  money  was  lent  her  as  ^fem^ 
jilij  trading  by  the  cuftom  of  London.  C  '35  J 

On  the  umc  fide,  it  was  argued  in  the  declaration,  fhe 
!5  fucd  as  zfeme  covert^  being  a  fole  trader  by  the  cuftom 
of  Lotsdm.  If  it  had  been  true,  and  (he,  being  a  feme  co* 
^rrtj  had  been  impleaded  as  Tifemefole^  the  remedy  ought 
to  be  by  writ  of  error.  It  is  of  too  great  confequcnce  to 
Mrs.  Je%ufsny  who  will  be  able' to  obtain  •no  fecurity,  nor 
recover  any  thing,  if  on  motion  only  the  judgment  be  fet 
afidc— of  too  great  confequence  to  the  citv  of  London, 

The  court  of  Chancery  has  had  a  ,{iinilar  cafe  before 
them,  upon  petition ;  which  they  thought  muql\  too  great 
for  them  to  determine  in  that  manner.  They  liavc  there- 
f:H^  ordered  an  acijon  to  be  brought  on  it,  which  will  be 
tried  before  your  Lordfhip  in  the  next  fitting. 

Mr.  Wallace — ^I  take  the  figning  a  warrant  of  attorney  in 
tins  cafe,  to  be  at  leaft  a  warrant  conditional.  I  thinks 
even  in  refpeft  of  fraud  as  we  are  told,  Read  cannot  come 
in  with  the  creditors,  if  this  judgment  be  fet  aiide.  It's  my 
c^inion,  it's  not  a  fraud  as  between  them ;  but  as^vtb  the 
other  creditors,  it  may  perhaps  feem  otherwife. 

Your  Lordfhip  has  held,  an  adtion  upon  the  cuflom  of 
Lsndott  muft  be  before  the  courts  of  the  city  of  London. 
This  court  cannot  take  notice  of  the  cuftom  as  the 
ground  of  aftion}  though  in  defence  they  muft.  In  a 
ticfencc  it's  a  part  of  the  ctiflom.  Then  it  ftands,  the 
cuftom  being  laid  out  of  the  queflion,  Whether  a  bond 
by  zftme  covert  is  good  at  the  common  law  1  Is  this  too 
great  a  queftion  for  this  court  to  determine  on  ?  I  take  It^ 
AercfiMTc,  on  a  confefTed  judgment  we  arc  in  the  common 
courfe :  And  your  Lordfhip  will  fee  there  are  no  grounds. 

[Court  obferved,  in  cafe  of  a  feme  fole  entering  into  a 
bond,  and  afterwards  marrying,  they  entered  judgment 
againft  her  as  ^femefoU^  whereupon  the  court  fet  afide  the 
jodgment.]!  '  ' 

As  to  the  cuftom,  there  was  a  queftion.  Whether  upon 
the  cuftom  of  London^   a  woman's  real  eftate  can  be  af- 
fected? 
It  was  held  not. 

Can  a  woman  who  Has  an  hufband  give  warrant  of  at- 
torney not  to  defend  hcrfdf  in  an  adverfe  judgment,  withi- 

out 
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out  the  concurrence  of  her  hufhand ;  and  :n  tl^s  coxart 
vhere  her  creditors  <:annotfuc  her  on  thccuftom? 
t  ^3^  ]  It  was  properly  obfcrved,  that  the  hufband  muft  join  xr 
error.  Can  the  creditors  oblige  the  hufband  to  join  ?  Might 
not  this  be  thought  a  fnfEcieiit  reafon  ?  Was  it  ever  heard 
there  was  a  cafe  of  a  married  woman  giving  a  bond)  with  2 
Avarrant  of  attorney  to  confcfs  judgment,  in  the  cafe  of  money 
which  file  might  or  might  not  apply  to  her  trader  and 
Which,  in  the  inftant  of  receiving  it,  ihe  might  give  awayj 
or  do  what  fhe  would  with  it  ? 

But  the  man  will  not  lofe  his  diftribution  as  creditor.  If 
he  does  not  come  iii  as  legal  creditor,  will  he  not  as  equitable 
creditot-?     Surely. 

With  regard  to  the  cuftom  of  London^  and  impleading  in 
the  city,  I  read  with  attention  your  Lordfhip's  decifion  in 
Lavie  ami  Coat  5  anid  the  court  faith  it  not,  I  think.  The 
court  faith,  A  ft  me  covert  exerciling  a  trade  wherein  her 
hufband  meddleth  not,  fhe  may  be  impleaded  fole. 

Lord  Mansfield — In  the  cale  I  alluded  to,  there  was  irre- 
gularity in  her.  It  was  a  hond fide  aftion,  on  expcftation  of 
a  hear  bankruptcy  •,  po  fraud.  If  the  hufband  has  not  de- 
manded his  remedy  by  writ  of  error,  he  is  the  perfon  enti- 
tled' to  that  repedy ;  and  ho  one  elfe  can  impeach  the  judg- 
ment.* If  the  nflignees  have  a  right,  they  will  have  the 
beneifit  of  an  a^lioh.  As  at  prefent  advifed,  I  think  the 
cuftom  cannot  be  proved  in  this  way  before  the  court ;  nor 
we  take  notice  of  it  as  the  ground  of  the  aftion.  I  am  of 
opinion,  the  aflignecs  mufl  ufe  their  aftion;  an  adion,  if 
they  pleafe,  of  trover.  If  it's  good  by  law  againfl  the 
aflignees,  there  is  no  ground  for  the  court  to  proceed  (as  in 
equity)  in  a  fummary  way.  They  have  advantage  of  the 
judgment  and  of  confclencs.  If  this  is  fraud,  theaffignees 
certainly  will  take  their  advantage:  And  I  fee  no  other 
caufe  why  the  adA^antage  fhould  be  taken  from  the  creditor. 

If  the  feme  had  gone  from  her  hufband,  and  he  com- 
plained,- we  then  audltd  quereld  might  have  given  relief  in 
a  fummary  way.  And  if  motion  had  been  on  the  part  of 
the  hufband,  we  might  have  done  the  fame  :  But  nothing 
has  been  faid  on  the  pr.rt  of  the  hufband. 

Let  it  fland  over  for  a  few  days,  that  we  naay  fee  what 
the  hufband  fays. 

Afterwards,  it  was  argued  before  the  court  by  Mr.  &«>• 

r  1^7  l  P^^^  ^^  ^^^^  queftions. 

ifl.  Whether  by  the  cuflom  the  obligation  was  good, 
without  her  hufband,  on  aftion  here  ? 

.2dly, 

f  Quilibet  potdl  lenuntiarc  jnri  pro  fe  introdudo. 
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2JIy,  Whether  the  judgment  valid  ? 

^dijj  Whether  the  warrant  to  confefs  judgment  by  at- 
icnjfT  good  ?  * 

4tH)',  Whether  the  cuftom  can  be  tried  here  ? 

Taere  h  a  difference  bet^'cen  a£ls  done  by  ^ifrfne  covert 
ri  an  infant :  The  one  is  incapable  for  want  of  natural 
j^dgnient ;  an  infant  can  do  nothing  but  what  he  is  bound 
:o  do  for  the  benefit  of  others,  or  clearly  or  indifputably  for 
bown  benefit.  A  feme  covert  is  only  incapable  for  want  of 
Llaty,  being  fuh  potejiate  viri ;  but  where  the  cuftoi^i  cx- 
jffdily  enables  her  to  aft,  in  matters  concerning  her  trade, 
isdependent  of  her  huiband^  fhe  is  exempted  &x)m  that  in- 
cpacity,  and  b  under  no  other.  If  (he  may  manage  her  * 
irsde,  {he  may  furely  borrow  money. 

The  validity  of  the  obligation,  I  thinks  may  be  evidently 
evinced.    The  hufband  is  not  necefiary  to  be  joined  in  the 

The  confideration  of  the  bond  was  very  exprcisly  fdr  the 
me  of  her  trade — ^it  was  fo  recited. 

Whether  the  appearance  by  attorney  was  good,  I  think, 
ran  fcarcc  be  queftioncd.  If  Ihc  may  plead  and  be  implead- 
cl,  fhe  may  undoubtedly  appoint  an  attorney.  Whether 
^'  confeffion  of  judgment  is  good,  I  muft  confefs  I  can't 
tiEu  precedents.  X  was  informed,  on  direfting  application 
*>  the  city  court,  that  when  ^femefole  trader  by  the  cuftom 
«»?  Urubn  confdles  judgment,  it  is  always  entered  in  the 
ci>Qrt  above. 

4th,  Whether  an  action  on  the  cuftom  of  London  main* 
tinaMe  here  ? 

It  b  admitted  the  court  will  allow  them,  when  properly 
bught  in,  that  they  arc  good  matters  of  defence.     If  the  ^^^^^ 
J'-'fk  cTvert  can  contraft  a  debt,  that  debt  follows  the  perfon  ^^^     '"*' 
c^cry  where. 

The  cuftoms  of  London  are  not  the  only  cuftoms  which 
^t  been  proceeded  on  here  in  aftions ;  yet  certainly  they 
sre  of  the  metropolis,  arc  therefore  of  importance,  and 
ifcft  great  nmnbers ;  have  been  recognized  in  books  ever 
^e  R.  2.  and  have  been  taken  notice  of  in  equity  and 
common  law. 

WVfird^  chamberlain  of  London^  Cro.  Eliz.  682.     Debt  [    1 38  3 
en  a  recognizance  acknowledged  to  the  plaintiff  in  London^  vide  4.  Co. 
iccording  to  the  cuftom  there,  for  orphanage-money.     Cuf-  64t  6j* 
lomalledged.     All  the  court  were  refolved,  it  was  a  good 
l^ognizance ;   and  on  error  in  the  Exchequer-chamber^ 
]{%ment  was  affirmed. 

Bird 
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JB/r^aad  JFil/Grd 464.    Upon  error  oa  a  judgment  in 

''^debt.  ifi  the  Common  Pleas.     Error  affigned  j  debt  upon  an 

'"obligation,  as  fucccflbr  to  the  late  chamberlain,  and  that 

obligatioh  to  a'fole  corporation  fhall  not  go  to  his  fucceflbr. 

JSi^Ayc.  zo»  cifed;  and  argued,  that  as  a  chattel,  it  flwll 

*  not  'go  to  a  fucccflbr.     And  the  court  were  of  opinion,  the 

bbliga^on  was  good.     And  Dyer  48.  cited  5  and  that  it  b 

J^wvful  and  reafonabfe,  the  cuftom  being  averred  to  be  fo: 

'j^5VTifijeforeJudgment  was  affirmed. 

When  a  cuftom  is  not  contrary  to  the  common  law,  it's 
^a  patt;  oC  it»  and  therefore  determinable  here. 
' '  In  the  cafe  cited,  the  recognizance  would  have  been  had, 
J)Ut  the  court  (if  Imayfo' fay)  legitimate  the  cuftom  on  a 
•'bye-law. 

.  J^fkot  and  Brady^  an  aftion  of  debt  in  the  county  of 
*:CkeJ}er^  which  came  before  your  Lordfliip  ;  and  there  your 
JLordftiip  took  notice  of  the  byc4aw. 

'  Lord  Mansjiild — It  has  been  extremely  well  argued :  I 

.would  only  defire,  Mr.  Cowpevy  that  yon  would  argue  on 

the  objection  of  the  neceffity  of  the  hufljahd's  being  made 

^  party  here.     Undoubtedly,  when  a  right  is  eftabiiflied  by 

the  law  of  Franccy   and  the  party  comes  here,  the  debt 

^*^^Bnr^  muft  be  recovered  here,  according  to  tlie  law  of  Franccy 

rows.  of  which  the  court  will  take  notice  on  information  upon 

evidence,  and  decide  thereon.     But  the  queftion  will  be, 

^Whether  by  the. common  law,  the  appearance  of  the  huf- 

*  band  joined  in  the  aAion  be  not  neceflary,  when,  jtbey  come^ 

'to  enter  judgment  in  this  court  ? 

It  is  impofEble  for  us  tq  determine  the  queftion  this.  term. 
ITee  a  great  field  of  argument  open.  It  muft  ftand  over 
for /lext  term. 

Mr.  W^c/fcr^faid,  The  averment  of  the  money  being  for 
t  .     -       her  trade,  was  contrary  to  Mr.  Je'wfon\s  oath. 

'r  Mr.  Gowper-^rl  am  fure  Mr.  R^ad  fw^s  every  'fixpcncc 
was  lent  for- the  trade,  lit  is  true,  Mrs.  Jnafon  cmflojci 
tliein  on  her.  entering  into  acceptance  of  bills  of  exchange. 
But  on  the  affidavit  it  appears,  this  acceptance  wasj^ridiin 
three  years,  and  this  bond  was  three  years  ago  full. 
[  139  ]  *  Mr.  Wallace — By  the  cuftoijij  flieiboujd  be  iqjpnfoncd: 
For  the  attadunent  is  not  tjipon  l>cr  goods,  but  perfon  5  and 
the  law  would  not  receive  this  cuftom  of  feparating  a  Viic 
-from  her  huftjand. 

Lord  Mansfield — If  that  had  been  the  cafe,  we  could  not 
have  granted  execution  on  the  commiffion. 

Mr. 
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Mr,  Joftke  Dttmifm*^  opinio^,  in  the  cafe  of  BaUarizaX 
£«?ii7#f)  th^  there  is  a -diftinckion  between  the  city  oi  London 
and  all  other  corporations,  on  account  of.  the  modes  of  tt* 
coveiT,  is  material. 

Cafe  cited  which  Mr.  Cowper  had  cited,  i  E.  4.  Mkkaol^ 
ms  term,  m  which  a  diftinf^ion  is  taken  of  cuftoms  where* 
on  the  {Mutkular  remedy  muft  be  had  in  a  particular  coult. 

I  Lpo,  131.  Only  a  diilum  of  couniel :  Anfwered,  that 
ir  was  a  diMum  by  counfel  and  judges,  that  zftmecovnt 
naj  be  fucd  here  without  her  hufband. 

£ii.  178.  Negative  bye-laws  cannot  exclude  the  jwlfiliG* 
^  of  the  courts  of  Wefiminjler. 

AcHon  on  the  cuftom  of  London  for  calling  a  womao 
'fa — :    The  court  took  notice  of  this  cuftom. 

■  Ir.  Bulkr  took  the  difference  to  be  between  commo|i 
if^  and  local  cuftoms :  That  the  judges  are  bound  to  talqe 
fiodcc  of  the  common  law,  without  particular  citing  \  but 
tuttoms  muft  be  particularly  cited.  On  the  reafon  of  the 
^fe,  ^ftme  covert  is  qm/i^  fole^  trading  by  the  cuftom  qf 
L»ndm.  hfemefole  can  undoubtedly  have  her  action  here: 
^fifiu  trader  by  cuftom  is  not  quaji feme  fole^  if  flic  cannot 
f^  heiic  fiefides,  nobody  can  be  tried  in  the  city  courts^ 
who  docs  not  live  within  the  juriftii^on :  Therefore,  If 
207  body  out  of  the  jurifdiAion  be  indebted  to  her  on  ac- 
count oif  her  trade,  fhe  cannot  recover. 

On  the  (peftion.  Whether  flic  can  give  fecurity  vnthout 
^  hujband  ?  Mr.  ]^uller  argued,  this  was  neceflarily  inci- 
<faital  to  hertrade,  with  reference  to  the  maxim.* 

On  die  queftion.  Whether  the  hufl^and  fliould  be  fued^? 
^  words  of  the  cuftom  were  cited ;  which  provide,  that  if 
the  hoiband  be  fued,  he  fliall  not  be  liable.  This  was  al« 
bdged  to  be  conditional ;  not  compelling  him  to  be  fued  with 
^,  but  providing  for  her  indemnity  if  he  is ;  and  cui  hom^  [  14^  J 
'bt  he  be  fued,  when,  he  cannot  be  liable. 

Lord  MansfieU-^lt  is  a  hard  cafe  agamft  Read^  who  ap- 
pear bond  fide  to  have  lent  the  money,  and  with  the  privity 
cftbe  hufband,  as  it  feems.  But  the  great  difficulty  is» 
^  the  woman  alone,  being  zfeme  covert^  can  be  fued  in 
the  coQitt  of  common  law,  as  fingle. 

The  qourie  of  the  law  here  gives  the  htdband  an  6ppor- 

^iu%  of  being  heard :     And  when  a  locajL  adion  comes 

here,  it.mnft  toUow  the  rules  of  our  law.    Therefore  it 

N  feems 

^  Q9«ici  alilMd  cai  coBceditiir,  eoDcc^tv  l(  jdffrfMdp«rf^^ 
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rfcedis  to  want  ftrong  fuppoi^t  of  precedent.     Ndtcs  ♦ere 
not  in  ufej   nor  thought  of  here,   when  the  cuftom  tocfk 

.rife; 

"1?he  h'ufband  being  afked,  whether  he  was  privy  to  the 
trfti^SlAion  of  RedtPs  lending  the  money,  faid  pofitively  lie 
wa^  not,  nor  {hould  he  have  approved  it,  nor  was  he  privy 
to  the  execution. 

Lord  Mansfield — ^This  confiderably  juftiiSes  his  oppofkion. 
TThls  cafe  ftood  over,  on  the  necefEty  of  the  huCband's 

joining  in  afikiavit. 

.  ^Mr.  BuIUr  opened,  on  a  point  which  the  court  thought 

veiy  material:    Whether  the  hufband  was  privy  to  the 

.matter  ? . 

IVlr.  Suller  ohlcrVed,   the  fufpicious   behaviour  of  Mr. 

'Jetvfon^  on  his  examination  laft  term  ;   his  hefitation,  per- 
•  plexity,  and  inftruftion  from  one  of  the  allignees,  that  he 

•entered  the  money  advanced  to  Mrs.  Jcwjotiy  not  as  the 
reft,  in  the  name  of  Jewforij  but  Read  \  that  he  had  ap- 
plied part  to  his  own  ufe,    ih  building  a  houfe ;   that  he 

.  left  them  apart  always,  to  conceal  his  knowledge ;  that  he 

•had  declared,  Mr.  Read^  he  hoped,  would  ncN'er  be  depiv- 
cd  of  his  rertiedy :    Many   other  circumftances    inducing 
ftrong  fufpicion  of  fraud." 
-     _  Then  to  the  point  of  joining  the  huft>and  in  the  judg- 
ment.    If  the  huftjand  were  to  plead,  he  muft  not  be  made 

•liable  by  the  cuftom ;  if  he  ftiould  be  joined,  he  ftiould 
nok  he  charged  or  impeached.  To  what  ufe,  then,  to  join 
him  I  It  would  be  to  deftroy,  not  maintain  the  cuftom. 
Beiides,  the  huft>and,  by  pleading  falfcly,  might  ruin  the 
wife,  and  bring  her  to  perpetual  imprilbnment.  That  the 
rule,  that  an  a6tion  where  a  remedy  is  given,  muft  be 
carried  on  according  to  the  rules  of  the  court  where  the 
aftl<5n  is  brought,  ivill  not  be  an  objection.  Here  is  an 
'jiiY\or\  of  debt,  which  is  according  to  die  rules  of  the  court, 
as  far  as  the  cuftom  will  permit.  If  there  is  to  be  no  dif- 
tincftion,  then  a  cuftom  is  abolifhed,  which  is  res  ex  caufJ 
rationahlH  ujiir*ta  qua  privet  ccmmutiem  ie^em.  If  the  hul- 
[  14O  band  be  joined,  it  muft  be  for  his  or  his  wife's  benefit;  cr 
thirdly,  for  conformity:  For  his  it  cannot  be,  for  he  is 
no  vmy  liable  to  any  inconvenience,  except  his  being  de- 
prived of  the  comfort  of  his*  wife,  ihould  ihc  bcimprilbn- 
^d ;  but  he  knew  this  inconvenience,  and  took  his  chai!cc 
of  it,  and  therefore  ftiall  not  be  permitted  to  plead  exemjv 
ti(»n  from  that.  If  her  trade  is  fortunate,  he  can  at  any  ^ 
time  put  an  end  to  the  trudej  if  unfortunatey  by  parity  of 

reaibnj  ^ 
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mn>a,  he  muft  fubmtt  to  this  fingle  inconvenient  rule,, to 
tiiich  he  might  have  kno^vn  himfeif  liable.  For  the^W^ 
hri^at  it  cannot  be.  We  have  fhewn  before  it  may  be  to 
b J  gnat  damage.  If  it  fhould  be  thought  for  conformityfs 
&ke,  where  an  equitable  relief  is  defired,  and  in  a  fummary  , 
^  V. ,  yoar  Lorddiip  will  not  think  the  want  of  conformity 
i  .iiiJ<aic  ground  to  prevent  the  aftion  here- 

?L-.  IVaJIace — By  the  common  law,  .a  warrant  of  attor* 
cr,  h)'  a  fime  covert^  without  her  hufband,  is  undoubtedly 
•^•^l  If  they  would  maintain  their  cuilora,  they  muft  have 
^  -Tie  to  their  relief  regularly,  and  fucd  for  remedy  regii- 

By  the  words  of  the  cuftom,  where,  a  fcfnt  covert  ufeth 
in.  (sA  of  her  own  money,  whereof  the  hufband  med- 
^rthnot,  fhe  fhall  be  as  z  Jtme  fiU^  with  refpeft  to  that 
rorporation ;  may  fue  and  be  fued  alone ;    If  fhe  be  con-    . 
^'.  :iaed^  (he  flxall  be  imprifbned.    The  cuftom  of  an  exe- 
r -tun  on  her  goods  (if  it  be  a  cuftom)  muft  be  immemo- 
r^  before  the  itatute  of  //.  3.     Your  Lordihip  could  not  ja  H.  j. 
•  •I.;  granted  capias  ad  fatisfaciendum  :     The  ftatute  gave  it  commonly 
i-in  oa*  aition  of  account  againft  bailiffs  or  receivers  j  that  ^*^^^ 
ft  £.  2.  gave  it  in  debt,  detinue,  and  many  other  particu-  Marl- 
^    It  is  faid,  indeed,  on  the  entry  of  the  judgment,  that  bridge,  c* 
i  ^11  on  money,  touching  her  credit :    It  is  faid,  but  what  *3' 
p?jf  of  it's  truth  .'' 

2.  KdU  273.     On  a  queftion.  Whether  a  feme  by  the . 
'^  *:  »ni  caa  IcU  ale  ?    The  court  laid,  whether  this*  could  be 
^;  :hc  cuftom,  they  would  not  take  notice — it  may  be  tried 
R-  tii£  city  courts  :     The  hufband  muft  join  here.     A  proa^ , 
--X  was  granted  in  that  cafe. 

Li  the  cafe  of  Lavie  and  Cox^  your  Lordftiip  and  Mr. 
].::cc  Totes  were  of  opinion,  on  giving  judgment,  that  the 
•"-'iOui  might  be  pleaded  in  defence  of  the  courts  hcrcj 
^  not  otherwife.  A  fimple-contraft  creditor,  by  the  book, 
^  ia  fomc  cafes  confidered  as  a  fpecialty-creditor.  Being 
-:^i  here,  he  pleaded  the  cuftom ;  it  was  necefiary  to  be 
T^^nirtcd,  otherwife  he  was  twice  liable.  No  mftance  of  a 
;''f'f  covert  giving  a  bond ;  of  courfe,  none  of  a  warrant  to 
••'^^ifrfs  a  judgoient.  Cafes  have  been  cited,  where  a  fetTU 
;  f  may  be  fued  without  her  hufband. 

Cifes  of  baniflunent  or  tranfportation,  and  many  others  [14a  1 
^:  the  fame  fort,  come  not  the  leaft  nigh  the  point,  fianiih- 
^i^^at  is  a  civil  death  \  tranfportation  is  a  temporary  death, 
^ir.  JufHce  Tates^  on  the  circuit,  in  a  quefHon,  Whether 
^f^nufsU^  whofe  hufband  had  been  tranfported  for  feven 
N  a  ycax^^ 
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JC^  J|nd  ^a»  then  abroad  purfaant  to  bis  fcntence,  nughi 
pj^ad  without  him  ? 

Mfk  Juijtigc  l^iUs  took  time  to  confider,  and  aftervards 
^erminedj  that  from  ileceility  the  f<^nie  muft  be  admitted 
tp  plead. 

Lord,  MatupM-r-I  ventured  to  determine  the  lame  cob- 
.tcming  it|  as  analogous  to  ^juration  of  the  reabn. 
.  ^  In  the  cafe  of  the  chantberlain  of  London,  the  chamber- 
I^  ^^^as  confldeted  as  a  fole  corpofation*  But^  faj  the 
^gentlemen,  th?  huiband  has  no  concern.  No,  certaml}*: 
The  wife  is  to  be  imprifdned-^What  does  a  divorce  matta  ? 
la  feme  inthihces  it  is  of  no  account;  in  othersi  I  believe 
k  may*  Mr.  Wallace  faid  more)  vefy  ably  to  the  point. 
And  was  followed  by  Mr.  Davenport y  nearly  to  this  cffccl: 

Mrw  Davenport-^l  don't  fee  by  the  cuftom  ihc/eme  is  en- 
titled to  borrow.  She  may  buy  and  fell  as  a  fole  trader  by 
the  cuftom  \  I  do  not  fee  any  thing  further  ncccflarily  im- 
jplied  by  the  cuftom.  It  will  be  taiken  ffariftly,  I  conceive, 
,  liot  only  by  the  general  rule,  but  from  its  particular  nature  ^ ' 
wl>icb  is  to  favour  one  creditor^  to  the  prejudice  of  the  reft. 

Nor  does  the  cuftom   intitle  the  wife,  either  by  words 
or  implication.    In  a  fuit  here  the  cuftom  legally  attaches 
to  place^  not  to  pcrfon,  and  i«  thus  diftinguifiied  from  pre^ 
Tcription.     This  is  a  particular  ciiftom^   confined  to  the 
city  of  London^  cxifting  there  onjy :    Por  from  the  caic  of 
^q  chamberlain  of  Landon,  the  cuftom  being  alledged  In 
the  city  court,    the  aftion  and   whole   proccfs  foDow  of 
courfe*     But  in  this  cafe,  from  the  beginning  of.  the  adlioa 
to.the  final  judgment,  the  aftion  is  regulated  by  the  cuJ- 
tom ;    not  a  ftep  can  be  taken  without :     And  it  caanot 
be  taken  notice  of,  except  in  the  courts  whence  the  cuftom 
originated*     A  determination  yrzs  cited  referred  to  Bro^t^ 
tjtle  Cujiomy  from   the  Year-book,  diftingulfhing  betweai 
'Gavelkind,  Borougl>-EngUjhy    and  fuch  cuitoms,    of   which 
"tlic  courts  throughout  the  kingdom  would  take  notice,  the 
Common  law  proceeding  regularly  on  the  cuftom  afligned  \ 
and  cuftbms  where  not  the  right  only  but  particiJar  rc^ 
medy  was  given  by  the  cuftom,  out  of  or  contrary  to  ih< 
mode  of  proceeding  by  common  law, 

Mr.  Cswper — I  endeavoured  before  to  jprovc  tTie  lending 

mtoey  and  executing  a  bond,  was  incidental, 'from  the  n* 

t  143  1   ^vir^  9f  the  cuftom;   for  if  they  give  her  ,thc  right,  thv| 

^^ivc  iier  the  means.     Therefore,   farthefi'ihe 'might  n^t 

'only  borrow,  but  give  %  bond,  and  of  courfe  confe£>  i 

judgment-.       ,    .....    .,^^,^,  .   ,,^      ..^    ^^,  .  I 
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Air.  Wallact  obTerves,  as  dedfive,  the  ftatute  of  MarK 
bridge.  Bat  cercainfy,  if  the  euftom  did  not'  ^vc  *#ciiiedJJ 
Ir- execution  on  the  goods  befQre,  when' an  aft  of  o^rKai* 
cent  came,  and  gave  a  remedy  a^llcable'tp  t)^'caft|  the 
omit  having  the  matter  before  them»  it  ^ras  coitopeteift^'fo 
a^^ij  the  remedy  accordingly.  For  the  queftion  coftctxtw 
h^  the  ciiftom  of  ^fimejhk  givbg  a  bond,  we  are  Rooking 
kc  a  needle  in  a  bundle  of  hay.  There  Im  not  been  (^c 
£iixnd,  there  may  be  many.  We  applied  to  the  couit 
rf  the  city,  the  anlWcr  was  rcmarkibie-r-**  That  the  judg- 
^  ment  had  always  been  entered  in  this  court.**  It  has. 
been  iaid,  the  conuderation  does  not  appear.  I  preflime  to 
£nrj  beinff  known  on  record,  it  muft  be  taken  to  be  tMie.^  ; 

A$  to  locality,  I  admit  cuftoms  are  (uch,  as  to  the  iHg^t 
t&fy  give.  But  when  the  law  has  recognized  the  cuftbtn, 
it  win  certainly  give  the  remedy.  .  She  i$  a  debtor  on  thi< 
s  wdl  as  on  the  other  fide  of  Ttrnple^Sar. 

[Aa  attorney  of  the  city  courts  was  called  qpon  by  the 
court,  to  fay,  whether. he  knew  of  a  fimefiU  bringing  ai\ 
a£Hon  m  thbfe  cou^s,  on  the  cuftom.  He  faid  he  had^ 
known  many  cafes  in  whi^h  the  wife  had  been  ilied  witho^^ 
krhuftand.] 

Afr.  Cwper  contmued.  to  fey.  That  if  thie  court  fhould- 
donbt,  whether  the  m^Unary  trade  was  within  the  cfifto^&i. 
thcT  would  direft  the  recorder  to  certify.  If  on  the  mat-^ 
!cr  of  law^  he  faid,  they,  fhall  be  difpofed  to.  Contend  with 
liSg  they  nay  bring  their  writ  of  error,^  It  may  b^  (aidj  we. 
fkaded  a  releafe  rf  error.  1  hppc  tl^  plea  was  goo^  :  It 
«3!  obtained  bondfidfy  Bu(  the  court  will  be,  after  all,  to 
pJge  of  the  ^lidity  of  the  plea..  We,  if  pr<;cluded,frofl^ 
tijs,  have  no  remedy. 

Lonl  Mansfi^ldr^Thk  i»  an  applicaticp.  to  thi  court  to, 
y  2Gdc  a  judgment,  as  ei^red*  up  without  authority. 

Aikywing  what  we  will  of  the  extent  of  the  authority  of 
^fnfir  (ovtrty  trading  as  %  feme  file  by  the  cuftpm  of  London^ 
fhc  enters  into  a  bond,*  without  mention  of  herfcif  as^>  fole. 
tnder,  or  cf  the  confider^tioh  of  the  debt.  Then  fee 
frants  a  warrant  of  ^omey,  without  any  mention  of  her- 
icif  34  a  fok  trader.  The  attorney  has  a  long  dedaratioa 
cf  the  confideration  of  the  debt;  of  Mrs.  ^rt^/i's  bdng  • 
J  fole  tra4^r,  fefr.  Hs^d  the  attorney  any  i:ighit  to  enter 
jidgmenc  on  this  c^Hateral  orcumftancc  ?  Does  trot  this  r  144  1 
c^ke  it  without  authority  ?  *  If  there  Were  any  thing  litig-  *•    ^  -I 

abje, 

^  Ksnc  potcft  ^BUa  tpcotda|a  voificare  per  p»t4uB* 
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^ablC).  it  appearing  «a  bond  fide  deht>.  and   wkhoatL  frvod 

jig^inft  the  hufband,  we  would  wifli,    in  fo  large  %  fira, 

to. give  the  creditor  a  chance. 

f;  The  hufband,  by  the' cafe  in  Crole?,  joins  in  a  fimplc 

contraft  afUon  ;  and .  he  has  a  great  .intcreft,-.  that  he  n;f 

not  be  deprived  of  her  fociety. 

.      Does  the  cuftom  empower  her  to  enter  into  a  bcndt& 
.l^iad  fier  heirs  ?     Suppofe  fhe  had  a  great  real  efbite,  docs 

the  cuftom  empower  her  ta  make  executors?  Here's  x 
•,  trader  as  zfenufoUy  dealicg  on  paper-currency  to  70^cfccl 
fThc'  notion  of  this  would  have  ftartled  the  city  it  'the 
*  time  of  making  the  cuftom :     But  this  refers  to  the  other 

fecurity.  Upon  the  bond  for  this  9000L  does  it  not  ch:»T>gc 
'  the  nature  of  the  debt  ?     A  bond  given  by  a  feme  c^yz^fd 

i§  void  by  law ;  ha$  the  cuftom  faid  any  thing  to  fupport 
'it?  Certainly  not.  Is  there  a  fingle  cafe,  where  tl fnu 
foU  trader  has  given  a  bond  ?     Is.  there  one  where  fhe  hw 

anfwered  an  aifion  without  her  hufban4  ?  The  cuAom 
^  declares,  fhe  fhall  join,  only  providing  for  the  focuri^  of 

the  hufband*    If  ipiz  cannot  by  the  common  law,  nor,  2s 
\  appears,  by  the  cuftom,  b^  fued  herfelf  without  her  huf- 
,  "  "band,  can  fhe  make  an  attorney  ?  * 

The  cuftoRi  feems  to  fay  nothing -of  the. execution  of 
'  the  goods.     The  reafon  may  be,  that  they  live  iinder  the 

fame  roof;  their  goods  arc  therefore  mixed.  Therefore 
,  th^e  was  ^  fault  in  entering  JHdgment   on  execution,  if 

thatgrpund  be  good* 

On  the  whole  matter,  the  court  was  imanimotts.  That 

the  goods  unfold  be  reftored ;   and  the  value  of  tliofe  fcid, 

in  the  hands  of  the  fheriff,  be  reftored}  and  that  the  huf- 

band  appear  in  court,  and  his  concurrence  be  mentioned  *m 

the  rule,    JupcM^NT  vitwout  costs. 

Bail. 

Good  debts  TV  AIL  was  afked,  what  he  was  worth;  and  faiJ,  iccl. 
maybccon-  Jjj  Being  then  afked,  where  it  was ;  he  faid,  in  the 
™^  2.  bands  of.  his  cuftomcrs.  Allowed  fufficient,  if  the  debts 
fcdirfball,  were  good  debts. 

andretther 
afeachofe 
ioadioiu  'I 

^  Nemo  pottil  jOitt  poiefiAti*  la  aJiuvtmufcRc  ^oaminfe  faabeax. 


OBJECTION 


OBJECTION  to  bait,  that  one  of  themii^  ^  Ifett-  fnformi- 
tcnaat  of  a  mardung  regiment,  which,  b^  affidavit,  {|^°2^^^ 
iiic  deponent  fays,  he  is  infortned  amd  verily  belicvdr'in'iJ^^aJ^ 
^aericaf  and  therefore  the  lieutenant  Hkety  to  be  compelled  againftbail, 
«>  jdii  k  inuncdiatcly.    This  objection  on  information  and:  ^^«"  *« 

belief  not  admitted.  J      Tn^i. 

itt  nature  m 

oistter'c^  * 

laiittkuim  atul  bclTef. 

•      C  •I4S  I 

BAIL'&id,  hoh^  an  eftatejcif  5ol.^r^/rifin!R  XQiJIr^  If  tmui 
Jitrtr  t     They  faid,  it  was  become  a  SaJhkm  to^fwear  jf*^? 
taeftates in  diftam  counties.  .      ;..:?    ^.'SSwilr 

Lord  ManjJliId'T-Tk^  if  h^  fwears.  fidfelj,  you  nxnfbln-  fwearhelus 
^him.  ■      '^.  '        "'r      effedfin 

-   ->j  ->c       fnchiplace, 
lie  It  not  tb  he  rt^ed^d;  but  yoti  may  nKU^Iiiiii  for  pcrjuiy* 


W 


Entry  of  Judgment.        _'['  -';^ 


'HEN  judgment  is  entered  at  a  thnc  when  by  "the  A  reg:ulac 
,  ^     rules  and  pcaOice  of  the  court   it  may  be  entered  J"^«™f°^ 
^thoat  kregularity,  the  party  ihafl  liot  be  admitted  tdVay  °2ic^^ 
it  was  fooner  entered  than  it  flxquld  have  been ;  anc^,  undei^  ibapptng 
liat  pretence,  entitle  himfett  to  begin  again  without  cofts,  judgmc^it. 
^cilimgh  Si  ffiitfpifig  Judgment.  *  -^    '     «  ;       "        «       * 

Lwd  MansjUld  faid,  he  did  not  tmderftand  the  appllca^ 
tkm  of  that  expreffion,  as  applud  ta  a  re^lar^judgmentl 
That  they  might,  before  the  expiration  of  the  tinie  for 
%ning  judgment,  have  moved  for  an  enlargement '   ' 

■**  .  > 

SherifF. 

WHERE  a  flicrlff  comes  *  to  levy  cjtecutjbn,  and 
the  party  againft  whom  the  writ  went  declares  a 
tyidjide  affignment  for  debt,  and  thereon  pofleffion  of  a 
israngcr,  the  iheriff  may  impannel  a  jury  to  Jiy  the  pof- 

Maxim.  q 

TH  E  mai^im*,  ^li  ptccat  in  fyUaha peccalni  in  iota  caufa^  -  ^    •  j. 
was  t^en  notice  of  firom  the  bench  as  rdproliatdd,-    •^■^   - 
m  mai^  ioibwresy^  TOany  afb»rfparnimciit:'TOf?5^  H.  j. 
f.  II.      14£.  3./.  I.  r.  6.     9  H.s^J'i^c.4.    4  Hi  6i 
'.  3-    8  H.  6.  c.  \2.    /.  7.  ^  c.  15.     s  G.  I.  r.  ly.     a^/£ 
6.  f.  12*/'^.     8  tl*  6.  ^..15.     6 G*  1.  i-*.2l./  ^o.    5  G. 
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8  if*  6.  r..i2,/  i..  J2  if,  8.  r.  Jo./  i.  Of-  miiptedings 
atde4:;ly  vcrdid,  t;«^  i8  £iiz.  c.  14.  sir  J^.  u  r,  13*,  Of 
itaht  pf  fqrm  1  pot  t;^  arrcil  judgment  after  demwr^r  yi^ 
47.  Jilf9*, €p.  5^  .4  -4«»'tf.„  16* jC  i»  W>kh  an  cxccpticMi,  hW 
ever,  of  certain  criminal  cafes,    vide  x^Eirz.-c.   r^  f.  2- 

C.'**4p  1  ^T  £/Hf>^*  5./  3.    21  y.  I. y.  13./  3.    16  {5*  17  c. 2. 

rr  8.^ ;  4  if«.  ^.  i(S./  7.  5  G.  I.  J.  13./  2.  Of  ddci\s 
in  form  amendable,^  ice  farther,  27  Etiz,  r/j.  /  2.  Of 
jtrigmQttts  hf  cohftffioii,  4  y^«»  c.  16,  f  i.  Of  revenue  of 
th^imwlif  4./l«.  r»  i-6»JC  24.  Mandamus  and  infornna- 
tiQn,  9  uf/»#  A  20.yi  ^.  Proceedings  m  Eng/iJ^,  4  G.  2.  r. 
rf.  /  4.  -Of  judgment  after  verdict*  ^i/A?  i6  ^  17  C.  :» 
c,  8.  Vide  RufJfead's  Index  to  the  9th  vol.  but  above  2\\ 
i^  dked  SLpplicationi  '^de  Jlat*.  de  Wallia^  12  j£.  i.  £x^- 
^AuTs  Appcndii^y .  p».  9.  Cum' vera  deforciens  cofnparuentf 
qma  per  verba  brevis  non  poUfi  fcift  petitid  pekntis  eo,  quod  mttltt 
•  it  quafi  if^nite  funt-  rationes  petende  necejfe  hohet  Hie  qui  petit 

fjid  nurret  verjits  d^oi^itntem,  et  efCprimai    raltomm  p»ftt::iYj 
Jue^  et  hoc  per  verba  veritatehi  cohtinentia  fm^  calumpnli 
.   /vevborum,.et  non . obfervata  Ula  dusi  confuetttdtne,  <<  ^ 
daiii  af^fUabd  cadit  a  totd  cauji}* 

Mifprifion  of  words. 
■  *  .   *  « 

WHER  E  Ac  jut7  find  a  greater  fum  than  tliat  laid 
in  the  dadaccatiiaD)  U  fentUe  the  verdiA  caMiot  be 
•mended  by  makinj;  the  fum  eqnai  to  that  in  the  dedara« 
tion ;  and  the  cafe  of  Wray  and  Lijier  was  cited.  And  it 
^vras  faidy  a  declaration  in  debet  a!nd  detinet  againfl  an  execu- 
tor could  not  be  amended  by  ftriking  out  the  debet^  and 
ntaining  Uk  dcimet  oolf  • 

,  lAdidbnent. 

vi  J  •  .  .     Tt^iJic^MENT  maintainable  for  fraudulently  obtab- 
M...>  .  )   .  v||  -j^ 'goods,  under  pretence  of  a  treaty  of  marriage. 

Warranty  of  Goods. 

*it  F  $  fcHer  v^arraiits  an  borfc  found,'  he  cbcs  k  at  his 
.T'  pcril^  if  the  horft  wi  not  ftnand  at  tKe  thaac  of  falej 
"^etiher  he  knew  it  or  n'dt. 

'^  '*rhe  court,  in  a  cafe  of  this  fort,  did  Aot  cBo6fe  io  gfairt 

anew  trials  ^1^  the  judge  w]m>  hUi  {>reai6d  H  1^ 

-0  ».,  ^*  .  ..  , ^  Ipal 


tihit  exprefled  bimielf  rather  inclmed  to  the  fide  df  flSe^* 
p^tifi;  and  the  jury  ha4  (oMA  fdf  the  ddfendant.  '  ^ 
Lord  Jfamfidd  Taid,  the  courts  were  vtfudllj  enoa^^ 
mA6l6t«A;&fftrf2l^f«eh)toMei<»:  Tkiie  it  waiiifeiJ^ 
t^ctel^cM^i  Mr  khpolrfSttrt  ^[i^h,  to  amfirer  a  f6^ 

CDBv  tJlw.  ''"* 

the  emMA  <m  fhi  fide  ^  t&e  |bitt<iff  de&red  4i  M^r^  'i4^|)  * 
tnil',  «tt  fi^ftloti,  thie  the  perfott  ^ho  fqmfofonei!  Air 
jsry  \ra#  d  Mltff  KfMI  sJeBobie-kd^,  aiid  fti^  tliat'tta^oil- 
fti^  ^riU  h»^  kdhxdnee  &7€r  ih€  pMoxii  he  AiiiMcmeid^ 
C9  botft  Chrffe  2dc6\3itt9  J*  That  the  horfc  vta»  addHMd  ter^ 
ft«r  tor  tw^ty^  aftd  ^tt  iris  bought  by  the  defendattt  feir 
trdt^;  tdd  that  this  trai  rf  ftfong  j^efumplion  of  his.utfi^ 
fcaadtt^ :  That  the  pfeitttiff  was  no  jockey,  atfd  the  dc-: 
kodM  was.  Thft€  th6  phdittiff'  had  fiippreiTed  e^ddldr 
of  «!f<mii&iels,  wWch  *  hifntis  he  fhouW  ndt.  '     '» 

Lord  Mansfieid^^lt  docs  not  follow  in  every  tafe^  wfaesril  Kbteterf . 
t^  weight  of  evidence  may  fcem  rather  agalnft  the  verdiflv  canft  wlieit 
tlm  a  new  tirial  fhould  be  ordered.    There  is  no  nfcc  pbinir  ^  «'^- 

dente  t^uiUl  tl^e  Tci^Ay  b  a  ctnfe  Ibra  2iew  triaL 

The  pWntiff  alks,  that  he  may  be  at  the  expence  of  aoL 
zt  leafty  for  the  chahce  of  twenty,'  which  ^  the  whole  value 
rf  the  horfe.     VtKirtmn  jujlice  by  a  verdiA  is  much  better  Uncertain 
tisj  cerioih  injuJUte  :  Whkh  latter,  I  think,  would  fc^OWi"  |^^^^|^ 
bf  granting  a  new  trial  wher^  there  is  coatradi&)rjr  ev^nice  x$!ta  bjuf:. 
ic&lcs4  '    -'   •tretiflfc 

'  *^  '       .*.        .•  ,  '."."••+ 

Agreement  to  abide  the  Everit.    -      ••"*' 

WHERE  there  is  an  agreement  of  maiy  caufes t«>  ^^Hiere 
abide  the  fate  of  one,  for  the  expedition  of  juftice  "^^ 
sod  the  great  benefit  o^  the  pattte^'  it  is  to  be,  on  a  deter-  «a,the  vcr* 
siiimioa  of  th^%  one  to  the  full  fatisfaAlon  of  the  court*        ilia  which 

Ar  tcft  on^bt  to  be  M^  fiitiiP^ AdrjT  to  the  coait. 

Bail. 

FOPE&T^  at^^d,*  wheit  the  .ordinary  wrip^oC  tbe 
crowzi  go  not^i  .^ffi&G^   notning,    though^  to  aly         -• 


'Prafln  qoia  aftioii  coaccditur  nifi  cODCcdi pofltt  £(  id  per ^nod  pctmii- 
tfri4iBBd.    JUaailfKitfiipcnraciic. 
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King  t^mjt  JackfoiL 

■  ■  >  ■ 

Thcfomt .  ^  I  i  H  E  court  refufcd  to  grant  an  information  againft 
•wiUaot  pu*-.  Jl^  Jackforiy  a  ^ufHcc  of  the  piea^e,  for  forcing  one  Rano- 
cxtrwdt.  linfin  to  marry  a  woman  whom  he  docs  not  deny  to  have 
jary  jray, '  got  with  child ;'  but  fays  *^  he  was  not  'viUing  to  marry,  (he 
whcrp  the-  liaving  had  -two  baftard  childr^  bgefore  her  marriage,  nci- 
*^j^^  ther  pf  whi^h  belonged  to  or -^erc  fathered  on  Wm.  The 
^acca^  force  the  juftice  ^ifed  was  threatening  to  commit  if  he  did 
lionet  by  pot  marry  her*  But  the  court  difcharged  the  rule;  6th 
fault  ttf  the  ferving.  «  That  "though  the  juftice  might  be  thought  to  have 
^^*d  he  "  JP^^^  hqftllj^  yet  either  to  marry  the  ^umtan  le  ba4got  wth 
ttobl(ed  «  child,  fvhich  ae  ought  to  do  after  the  injury^  ^  to  indemmfj 
to  do  that  li  fjjg  p^rijhi  ivas  what  by  law  they  were  eittitled  to  require  of 
^  ht  to^  "  *'^  '  ^'^  rrf'^f^^f  ^^^  ^r  other  of  which  they  certaifdy  would 
h^vedone*  **  cwnmithtm*  "-  ■,' 
himftlf,  if 
the^mattcr  docs  not  appear  maloaiuino,  but  lyill  Wave  bun  ^o.  his  ontioary  remedy. 

[[  ♦148  ]     Rule  difcharged,  without  cofts. 

Bail 

IT  was  faid,  a  man  muft  rent  ^  houfe  of  lol.  per.  annum^ 
to  be  taken  as  bail.     Mr.  Juftice  Jtjlon  faid,  the  rent 
of  the  houfe  ^^as  immaterial  in  this  cafe;  for  his  being  an  houfe-kccper 
^'  "baJL*"  ^*^  only  required,  that  they  might  know  where  ta  find  hiln; 
his  othpr  efieds  were  to  anfwer,  and  if  he  had  Aifficient  of 
than  it  would  do. 

Mandamus. 

APPLICATION  for  a  mandamus  to  admit  a burgcfs; 
on  the  other  fide,-  they  oftered  to  admit  without  a 
mandamus. 
1    .      The  court  woul4  not  Imhiedlately  grant  a  mandamus,  till 
it  fliould  appear  by.  their  refufal  that  a  nundamus  was  oc- 
•cciFdry*  ...  j  '        . 

w  The  King./yjii|/?.Dennifon. 

ON  a 'motion  for  aninfornoiation,.  grounded  againA  tlie 
defjendant  fQr.a.iettcr,.  accijfing  a  noble  Lord  iiker 
thrijlianos  inmminandi fla^tit^  ^quod  ttonprofcitfciri.       ^ 

The 
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The  letter  was  full  of  indignation ;  exprdTes  great  com- 
plaint of  injury  9  great  and  ungrateful  injury,  done  to  his 
charaftcr;  threatens,  if  driven,  to  bring  matters  to  light 
which  would  make  this  climate  very  difagrccable  ^  his 
Lordflup :  That  from  attachment  to  the  family  he  does  it 
wh  relu£bnce,  and  &om  obligations  to  his  Lordfhip. 
How  muft  his  Lordfhip  blufh,  he  afks  him  \  and  how  muft 
the  world  j  if  be  fhould  divulge,  his  lordfhip  folacing  him- 
k\{  w'th  his  menial  fervants :  if  thofc  dctcfkable  praAiccs 
ihould  be  difclofcd,  what  would  be  the  confequencc  } 

He  requires  an  indemnification  for  all  his  expences,  and 
a  good  title  id  law  to  be  made  for  an  houfe  i  which,  he 
fays,  his  Lordfhip  had  promifed  to  let  hin\  for  twenty-one  [  149  ] 
ycsrs,  and  requires  farther  an  indemnification  for  the  injury 
done  to  his  cliaraAer. 

It  appeared  that  the  defendant  had  been  confeflbr  to  the 
informant ;  and  that  about  two  years  ago  he  had  renounced 
and  became  a  protcftant. 

It  was  i^ted,  that  afterwards  he  went  and  lived  on  a 
curacy  of  50I.  per  annum^  in  EJfex^  at  a  diflance  from  his 
Lordfhip ;  and  was  traduced,  as  he  fuggefls^  by  his  Lord* 
ihip ;  of  theft,  perfidy,  and  getting  a  baflard  child :  That 
then  he  wrote  the  letter ;  and  it  was  alledged,  as  againfl 
the  information,  that  the  crime,  whatever  it  might  be,  the 
informant  does  not  jufUiy  by  declarihg  his  innocence. 
That  the  defendant  not  as  confeflbr,  but  as  a  domeflic,  was 
witnefs  of  indecent  praflices,  which  he  does  not  think  him- 
k)i  obliged .  particularly  to  difclofe,  but  fliall  be  able,  if 
ncce(5ry,  to  prove  them,  by  hlmfclf  and  many  witnefles* 

That  where  the  party  did  not  appear  innocent,  an  in- 
formation w^s  not  ufually  granted. 

Bur.  548.     It  appeared,  the  parties  applying  were  cheats,  R«^. 
as  well  as  thofe  applied  againfl.     Application  rejc^cd.     Bur.  ^^^*°^ 
653.  The  court  faid,  the  party  not  having  fworn  to  his  in-  Rex  v. 
coccnce,  the  application  mufl  be  rejeAed.  Athay. 

Lord  Manifeld—l  am  forry  to  fee  thefe  fruits  of  con-  Juttificati- 
^crfion  5  this  man  was  a  confeflbr  to  his  Lordfhip.     [Then  on  of  the 
his  Lordfhip  flatcd  the  crime  charged  as  perpetrated,  or  at  ^^j°*^„ 
kaft  attempted.]    In  this  mode  of  application,  even  jufli-  infomutioa         I 
fiation  of  the  truth  of  the  faft  will  not  do.     This  man,  if  Vide  5  Rep-         I 
he  had  not  been  a  convert,  is  fliU  liable  to  be  called  a  jefuit,  ^^^         j 
from  his  maimer  of  defence,  faying,  by  means  exclulivc  of  ^^  f^^  ^^ 
coofdBon;  what  does  that  unply  ?  That  his  Lordihip  has  Hobart 
hen  guUty  of  very  indecent  praftices.    Why  docs  not  he  ^'^^' 
fpeakoati  \^^vLtx^       , 
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tt  h  true,  HbSs^  is  an  application  for  an  eztiraordinaiy  re^ 

Scdyj  and  therefor^  the  court  will  not  grant  it  light 'y: 
at  they  MriU  do  juftice ;  and  tliercforc  they  will  not  vl:! - 
hold  it,  if  the  fiatyre  oi"  the  cafe  reqxures  it. 

As  to  the  cafe  of  challenges ;  where  it  appeared  thz 
^  challenger  brought  an  Infonpatiqi^  againft  the  party  acct-:> 
Jiig,  there  the  court  would  not  grant.  In  the  ccfe  ct*  a 
inan  convifted  for  felling  ale  without  Ucence,  there^  on  l.^d 
conviAion,  the  man  not  being  able  to  fay,  he  wasnotgui**;', 
the  court  wouW  not  grant  fii^h  a  remedy  for  informality 
only, 
t  ^5®  3  Befides,  for  argumeat  fake,  adnriittiujf  the  crime,  here  is 
a  letter  to  extort  money  to  compromife  ^  felony. 

As  to  the  obje£lio^  to  his  Lordihip  not  anfwering,  here 
is  an  acci|fation  fo  genera^  that  it  hardly  a4niits  a  dired 
;irtfwer ;  becaufe  there  was  no  faying,  efpedally  if  his  Lord- 
fhip  be  innocent,  what  was  to  be  charged. 
Let  the  Rule  be  made  absolute. 
And  I  think  there  never  was  a  mot-e  odiom  attempt  i9  ground 
an  information  on^ 

Mr.  Juflice  ^on^  to  the  fame  effeft  nearly.  He  con- 
cluded, teith  (iferying,  that  the  defendant,  from  a-  catho- 
lic confeflbr,  fcemed'to  have  becon^xe  a  proteftant  extor- 
ijoner.  *  \   4  ^ .  . 

" '  Mr.  [fuilTcc  >^o»^--It  leems  very  odd,  if  thex:e  fhould  be  a^ 
rule,  that  on  application  for  an  information,  the  party  ap- 
plying fhould  declare  his  innocence  againft  a  general  charge^ 
when,  on  information  granted,  you  cannot  juftify  for  the 
truth :  That  he  was  of  the  fame  opinion  with  his  brethren 
for  m^ing  the  rule  abfolute.  He  concluded^  with  faying, 
the  defendant  Was  al^ke  criminal,  be  the  charge  true  gr  fal^« 
'\i  true,  why  did  he  riot  proceed  by  indiftmcnt  ?  "^y  js 
the  whole  afeir  to  end  by  compromife  ?  Xf  falfe,  yhat  is  it 
but  a  moft" (hocking  calumny  to  extort  money  ? 

Note.  What  feems  remarkably  particular  in  this  head,  iSf 
the  defendant  in  the  ,clofe  of  his  letter,  offers,  that  if 
•  his  Lordfhip  makes  him  the  title  to  the  houfcy  and 
gives  his  charafter  the  ii\dcmnif5citipn  defired^  tlie 
truth  fliall  never  be  known,  his  Lordfliip's  charafti:r 
win  be  cftablilhed  j  party  difeuft  will  gradually  fublidf . 
And  that  he  fhall  be  glad  to  fliew  his  Lordfhip,  that  no 
body  has  a  more  fincere,  tender  or  grateful  Sificflion 
for  his  Lordfhip,  nor  more  willing  to  do  do  him  every 
Icrvicc,  nor  more  reluflant  to  do  hifn  any  hurt ;  ^J"^ 
,       *       -  '  pfQ- 
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pnkSaoDs  hH  under  the  iame  dilemxna  vitK  tlie  '&> 
caxnStuaccs  noticed  in  the  jHrecedent  obfcrvation.        *  ^. 

Foreign  Judgment, 

YOU  can*t  bfing  an.  aGion  on  a  foreign  judgment,  as  „w*».u. 
judgment,  but  yoii  nutj  bring  an  a£Hon  of  debtj  and  mino,  % 

zive  the  judgment  in  evidence.  Smage 

--'^  1733, 

Attorney  of  the  Court.  C  iS«  3 

OT  to  be  held  to  ba3  in  civil  cafes  i  for  heis  alwap 


N 
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A  N  injun£tion  Vras  moved  on  affidavit,  fuggefting  that  Injtraaiaa 
jfj^  J.  had  not  accounted  to  A  as  he  ought  to  have  done,  "^^^ 
for  the  rents  he  had  received,  and  the  wood  he  had  cut  ^^V  ^ 
down. 

Lord  Qiancdlon— There  is  not  a  word  in  jour  affidavit 
to  fupplj  j^our  motion,  jln  injnnBian  is  tojlaypre/ent  wttfitp 
Ton  complain  not  that  the  part^  is  cutting  dovm  wood,  &V« 
but  that  he  has  not  accounted  for  the  rents  he  has^jfcceived^ 
nor  the  wood  he  has  cut  down* 

Order  of  Nifi  Prius. 

ON  motion  to  make  an  order  of  tufiptiuszrulcot  court, 
it  was  moved,  that  the'  court  would  permit  certain 
cxphitatorj  words  to  be  inferted.  But  the  court  dire^^ed  xbM 
words  applied  for  ihouid  be  olade  a  fepaiate  rule. 

Coote  agdin/l  Thackerary. 

ON  aa  aftion  cm  affumifit  to  recover  a  certain  fum,  On# 
.  quantity  of  hops  fold  to  the  defendant ;  it  appeared 
the  plaintiff  had  made  a  diJSbrence  of  aiol.  to  Ids  advantage. 
The  jtirj,  however,  found  for  the  pbintiff$  and  a  moti6n 
was  made  for  a  new  trial,  on  the  ground  of  exceffiveda* 
mag^}  and  the  rather,  becaufe  ieveral  actions  had  been 
conlbl^ted  into  one. 

It  ameared,  that  tl^e  i^amtiff  (old  the  fame  quantity 
wfakhSid  coft  him  ^  iSs.  the  fame  day  for  7L  los^  and 

that 
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that  he  had  bought  hops  about  the  fame  time  for  7L  5s.  with 
a  view  to  raife  the  ideal  value. 

Lord  Mansfield — The  confolidating  of  feveral  aftions  into 
one  is  certainly  of  very  great  public  utility.     Formerly,  if 
there  were  ever  fo  many  a«SHons  on  the  fame  caufc,  the  jury 
found  feparately  on  every  one.     You  may,   fome  of  you, 
.     remember,  that  old  Crnycrdft  made*  a  great  ftand  againft  the 
r  iS^  ]   introdu(Sl:ion  of  tliis  rule.     When  I  propofed  it,  he  could 
not  give  it  up  without  his  client's  confent ;  the  right  of  an 
Ettgiyhman  to  try  an  hundred  aftions,  if  he  thought  fit. 
He  went  at  laft  to  confult  his  client  (it  was  the  laftday  of 
term):  We  thought  he  would  not  bring  back  his  client's 
confent ;  he  came  very  late,  and  refufcd.    On  this,  I  direcl- 
ed  the  rule  to  be  drawn  up,  with  leave  of  imparLwce  in  all  the 
actions  but  one.   Crayaoji  then  deGred  he  might  have  a  dif- 
covery  of  letters,  which  he  had  been  offered  before ;  and  then 
took  the  rule,  for  confolidating  the  aftions  in  one,  without 
writ  of  error  or. bill  of  equity.     A  day  or  two  after,  the 
defendant  in  the  cnufe  came  to  me,  as  I  was  fitting  in 
Guildhall  \  faid,  he  had  the  greateft  obligation  in  the  world ; 
that  he  thought  he  been  denred  to  give  up  fomcthing,  he 
did  not  know  what,  to  his  hurt,  as  he  then  imagined  \  on 
the  contrary,  he  had,  without  trouble,  without  expcnce, 
been  at  once  admitted  to  recover  iijooL 
Not  every        It  is  not  to  be  denied,  that' not  every  miAake  or  omiflion 
miftake  of   of  agents,  counfcl,  or  witnciTes,  is  a  ground  for  a  new  trial : 
c^nfel  or  ^"'  ^^  '^^  ^^^^  merits  of  the  caufe  appear  clearly  not  to  have 
witncfle8,i8  been  confidered,  there  is  then  moft  clearly  fuificient  ground, 
a  ground         In  this  cafe,  the  counfel  for  the  defendant  examined  a 
*°5  *  °'^    witnefs  or  two,  and  refled  the  affair,  as  they  well  might,  as 
tlid real  nie- *"  that  aftion,  on  the  fingle,  firong  circumftance,  of  the 
rits  of  the   plaintiff  himfelf,  on  the  fame  day,  buying  at  61.  1 8s.  felling 
caufc  not     ^^  »^\^  jqj^     j-j^d  I  been  apprized,  that  fo  many  other  ac- 
fiediLvide^^^^^  depended,  on  the  event  of  this,  I'fhould  much  have 
Bright  V.     been   defifous  of  entering  into  the  whole .  evidence,    it 
Kynon.393.  might  have  availed  them;  it  might  have  had  an  oppofite 
Bladcitone  ^^nfcquence :  But  the  witneflcs  they  had  a  right  to  produce, 
c-  .u-  f.  5.'  ^  remember,  upon  the  trial,  one  of  the  parties,  I  forget 
3  Black-     whether  Witnefs  or  defendant,  ftarted  up  as  if  he  had  been 
ftone,  a  24.  p^Qt,  and  iiiid,  in  vehement  expoflulation  to  his  counfel, 
gvo^  J^ij^*' when  he  heard  the  jury  were  going  to  find  their  verdift, 
"  Sir,  we  *  have  an  hundred  witnefles'  to  produce !  **  What 
did  you  mean  !**   PoffiblyV  the  *  witnefles  who  remained 
would  have  had  fome  material  eScft  as  to  the  other  aftions, 

(where 
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[^hatxhe  arguimntum  adiomlnem  was  not  equally  cobqIo* 
iiYc)  bjr  fettling  more  generally  the  price,  of  commodity. 

I  could  wifh  I  were  authorized  to  fay,  that  the  courts  of 
b'  would  afibrd'no  relief  to  either  party,  when  engaged  aft 
t^^^ie  fpeculadve  contraAs.  But  gaming,  in  all  it's  forts,  b 
too  iiig  an  evil  for  the  regulation  of  pofitive  law,  SubjeA 
it  :o  that,  and  the  event  i$,  you  reftrain  it  not  at  dl ;  but 
tltt  honeft  party  differs  doubly ;  and  the  knave  efcapes  and 
inumphs.  The  fohner  Ibfes,  he  pays  \  it  is  a  debt  Of  ho^ 
c^ur:  Tlxe  latter  happens  to  lofe,  then  the  condition  is 
cbnged :  I  would  have  taken,  if  I  had  won ;  but  now,  111 
psryou  in  law.  This  is  gaming  very  high  indeed:  tends  to  a 
h-^Kpc!j;  inhances  the  price  of  one  of  the  necejfaries  rf  life  s 
c-'d  ther^&re  merits  all  the  difcouragement  we  car\  give  it. 

It  has  been  objefted,  that  the  plaintiflF  will  be  at  a  great.  [  153  } 
"pence;  For  my  part,  I  have  no  objection,  when  gaming  is 
F^  b  praOice,  that  both  iides  (hould  difpole  of  part  of 
i:cT  money  in  We/lminJler-Hall.  The  plaintiff,  if  he  has 
(V^'iice,  will  have  it  only  in  damages ;  the  defendant,  in  all 
€>ents,  will  have  the  cofts  to  pay.  And  I  (hall  be  perfeftly 
»ell  iitisficd  if  the  trouble,  and  fome  fhare  of  the  expence^ 
fill  on  both,  tliat  they  may  learn  on  each  fide,  to  quit  thefe 
G^.hods  of  gain,  ^nd  apply  themfelves  to  a  more  certain 
23(1  (iifcr,  as  well  as  more  honeft  way  of  livelihood.  , 

Juftkc  WiUas  was  for  letting  in  a  new  party,  who  might 
in  have  the  perfonal  objeftion  againft  liim  as  Coote.  Lord 
idsnjfield  faid,  that  was  not  ncccflary,  as  he  would  take 
rui  to  inform  the  jury,  as  to  the  other  parties,  that  his  con* 
^iic%  in  felling  at  one  price  and  buying  at  another,  was  not 
^  be  taken  againft  them,  as  argumentum  ad  hominem  ;  but 
33  inlight  for  fettling  \  and  that  it  might  go  to  eftabliih  the 
F»  0  for  (51.  1 8s. 

^fr.  Juftice  Afbhurjl  faid,  he  fhould  not  have  been  for  a 
nr*  trial,  though  perhaps  he  differed  from  the  jury ;  (there 
^  contradidory  evidence,  and  then  it  was  their  right  to 
Cuoofc  had  It  not  been  that  fo  many  of  her  aftions  depended 
^  it,  which  it  was  vay  hard  to  preclude  the  parties,  by 
j^i-mcnt  bj  default.  He  obferved,  the  counfel  did  what 
^5  experience  of  the  court  muft  juftify :  Would  not  weaken 
J'f^^l  evidtTire,  by  adding  to  it.  That  he  fliould  not  there- 
^'^  condemn  him  •,  but  thought,  that  the  witneffes,  col- 
ludvdy,  might  be  of  confequence,  as  to  the  other  aftions,  • 
^l^h  were  to  abide  the  fate  gf  this. 

Bail. 


Bail 

NO  AterSPs  pfl^er,  or  <)ther  jperfbn  co^wotf^  |& 
esecutioa of  fvocefs^  flxallbe ted  in  thi^  «ourc« 

Kotlce  to  Lffftc.    ^ 

nundkri  ^^X^  t-qiieftiMi,  Whether  a  hnfflord  awjr  noj  recover 


saT«  tenant  ^  Jf '  tffan:  root  be  fliaHiiave  demaudcd  in  a  notice  tojiit, 
rt  1"  or  pay  ^  ^^  *^^  tenant  does  not  quk  -at  the  term, 
fich  a  rtnu  ;it  was^  objeftcd,  that  by  the  ftatutc  0f  4  G.  -2.  r.  78,  If 
and  tenant  aiijr  tcnafit  for  term  of  We  or  years,  hold  ovcrbcyond  the 
S^dbrd^'  expiration  of  the  term,  the  landlord  fliall  recover  Rouble 
may  bring  d^ri^ges,'  by  ifti  aftiofl  of  debt,  for  the  yearly. value.  De- 
m  adion  fendant  muft  put  in  fpecial  bail^  and  JhsfU  hzvt  no  reli)^  in 
fijTufcand  equity:  That  this  was  a  very -favourable  act*  for  the'towflord; 
«i2*JwiWc'^  ^^  muft  therefore  keep'wirfiin  thetcrms  of  it,  -aodnot  come 
Qpvcr  the     for  a  remedy  of  his  own  invention. 

Jtnt  fpccifi-    • .      't 

cdmthc  no.  ,^^^^iMafrsfi€!d—A  man  cannot'iold  overin^tc  of  hk 
r  #1^^  T  landlord,  and  at  a  rent  difiercnt  from  what  is  dcnjaxided. 

^fj&fe.    It  feems  therefore,  in  adHonfor  ufe  and  occcpa- 
*     tion,^  the  landlord  may  recover  the  new  rent  fet  in  the 
notice-,  and  that  holding  over  afterwards  is <an  aflent 
to  that  new  rent. 

Crawford  a^ainft  Witten. 

D-EBT  brought  hy  admlniftration  on  a  ferdgn  jodgi 
^ment.    It  was  upon  a  debt  on  which  judgment  haa 
been  entered  m  the  Mayor's  Court  of  CalcuUa* 

Ofi  demurrer  plaintiff  afi^ed  caufe,  on  non  aivcnncBt 
of  letters  of  adminiftration. 

2dly,  That  an  ajfttm^ti  does  not  lie  here  in  Bnglanij  00 
a  judgment  recovered  in  Ca/cutia,  becaufe  Ch^  are  govern- 
ed by  different  laws,  of  which  we  cannot  take  notice  in  dsc 
courts  in  'Engfartd.  .     . .       • 

"fiuppofe  gaming  lawful  in  Beftgaf,  .and  debt  tEerem  ft* 
.  covcrable  in  Bengal,  would  the  court  here  create  an  5^ 
Jumgit? 
*^Vernon'\Ap.    In  the  cafe  of  a  note  given,  the  ^natft  of 
limitations  was  pleaded :  The  note  was  given  jibroad.    Th« 
Lord  Keeper  declared,  that  the  ftatutc  of  limitations  cou!d 
not  be  pleaded ;  but  indiUtatw  ajfun^i  might  be  pleaded* 

This 


This  laft  was  not  judicially  determined.     [It,  W9S  not  before  . 
the  court.]  I 

If  we  admit  an  ajfumfjit  iif  any  cafe,  we  muft  admit  lipoa 
?^s^^9E^:><^|fn.thc  l-xm  of  evsFj««|ati0A,  henve^er  x^ 
pugamt  to^o^^  of  Knglandf^  ^  ,    .     » 

Lord  X!am]jel3 — I  believe"  "there  is' but  one  cafe  deleft 
niinai  on  the  point,  ^whkh  was  |n  ChuKery,  suid>  I  think^ 
tltdfivc  for  the  plaintiff:  But,  /  think  there  is  no  need  of  any 
T^.^  PUIP*i&^c^^rmeJ  by  jud^mnt  in  a  territory  /ufyf3  to  . 
Crest  Sf%am,  OSe  court  iuitl  ftof  took 'whethgir  gaming  isja%ujul 
•i'  Bengal  ^  /   *        '  *    ! 

Mr.Ju^ce^wi — ^The  couit  has  no  dduBt  about  the  ' 

^tcrj  and  tScy  admitted  the  ajumjjfit  by  their  demurrer, 
When  an  a£lion  comes  properly  before  any  court, .  it  muft 
^  dctennined  by  the  laws  which  govern  the'  i:6untry  iu 
Thidi  the  afti9n  accrued..  . 

Information.  C  1J5  3* 

IN  the  cafc  of  a  very  poor*  perfon.  Lord  Mansfield  ob- 
^ed,* that. proceeding  by  information  was  not  the 
proper  manner.  Cki  the  cafe  of  a  Leicefierjbire  fidlcr, 
broi^t  TO  by  information.  Lord  Mansfield  obferved,  the 
grocad  of  this  rule,  being  tdd  ifxwn  by  the  courtj  was 


Information. 

IF  a  charge  is  funpfe,  arid  denial  has  other  circumftances  A  denial 
^jjwiplcinrith  it,.^whiclj  aare.not  in  the  charge,  it  indices  ^^^^f^. 
^^^^  prcfumptianV  that  tlic  denial  is  evsdive  and  de^  cnmftaacef 


a  fimple 
cliaf^,  tttfers  ilrfjpicioaol  (xaod. 


Stamps. 


IT  was  ■  queffioned,  where  there  is  one  plaintiff,  and 
fnqol.  4c£endant$9  and  eight  different  debts  affigncd 
*  iffi3ajrjt;i^  wKetliier.  the  ftamps  be  neceiTary  to  all  eight 
'^•^%,  with  penalty  on  each  for  omiilion. 
^}f^Hav^ldT:A,  .will  not,  without  any  authority,  fuf-, 
-^^ccwft^j  jpctice  of  thi3  court  for  thirty  years  to  be 
^  thibugb^'  J>|»d  not  of  this  court  oulv,  but,  the  maftcc 
...  ;,  ;/"       .      .     O  .      .\    .  '  *       tcUi 
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tells  mc,  of  the  Common  Pleas ;  cfpecially  xrhcn  the  a 
|j«lt^  fe^Sui  Htfifers'  ^trttf  be-foehfettnOt^y  ciicreafed. 


A 


.'    ;  .-  .  3  "'Ameiitlments:     ';;  ';  / 

L  t'TtilfeS  ta  iinieAdV  arc  With  payment  of 'cofts. 


Corapofi.  GompdfJtiOTi  on  ^  pcfhal  ttaftit^,  wKerc  the  wJiqIc  penal^ 
tion  vrhert  i^te'tHc  party  gHeved.^  Aftiori  on  32  G.  2.  whica  gives  5c 
the  whole  to  th^'farty  grieved' bjc  baHiffs  In  arreft.  extort Jng  unjii 
tct^'party  ^^^^^"^  anyt)ther  mal-l}dhaVroiir*of  balliSi;  to  perfbns  urul^ 
grieved.  arrefi: :  And  it  was  queftioned,  whether  the  party  gricvtj 
could  ttmipound'  witholit  leave  of  court  ?  The  cpurt  was  cLj 
ofi6t)ii^oii,  \iccording  to  my  nore,  that  they  miglit — %d^i 

C  ij6  ]        ^''"    .        .     V      '^  Colts. 

Priviltgc.     Tl  yfOTlON,  Tlia^  tlic  defendant's  attorney  might 

J^J[  cofts,  the  defendant  being, a  Member  of  Parli 

'meut.  ^  ,  '  , 

The  court  would  hot'  grant  tlie  rule,  but  faid,  the  pn 

.  per  proccfs  agaiilfl  a  Member  was  by  fequcftratioa;  anJth 

it  w^ould  hurt  tlie  praftic'e  of  the  court  to  grant  the  rule.  I 


(jRex  againjl  Curril  and  others*  .  1 

^'tI  ^  motion  for  a  new  trial^  on  indi£!:ment  for  coi 
fpiracy,  the  defendant  hiwing  been  fDund  guilty* 

It^Nfras  61)  cliavglng  one  Farral  with  forging^a  will,  und 
which '  lie  took  a  pecuniary  iutereft.  The  draught  of  tl 
wifl  was  in  the  teitatriJv's  hand  writing.  Diyenf  exprdlloi 
of  O/rn/ tcftified,  that  he  had  done  for //jit/i/^  and,  th 
on  i^aryat  being  commItie<(,  one  of  the  defendants  fai 
^  We  iliall  be  foon  worth  500!/'  And  that  Currtl  faid,  ^^ 
«'  mtirt  tdke  pofleriion  of  the  hotel,*'  meaning  Farral's  houl 
Again,,  that  Cf/rr/7  faid,  on  ^mother  occafion^  "iJtavedoi 
"  tlie  job :  We  muft  take  pofleilion  of  the  bargain,"  meai 
ing  FarraFs  houfe.  I'hat  he  faid  to  Far/af*s  wife,  "  I  ha^ 
<^  authority  to  feize  the  goods ;  for  your  hufbwid  will  1 
«  handed:  And  you  will  feehijngo  npvfi&Zfci;^  HiliJ^  Ih 
Mr^  'Jkyanfo;fy  \yho  Iiad  been  iqmploycd  as  an  ^at^orney  it 
C.vf>^//,  being  told,  that  it  wa^  ,a*  fclpqioiw/afta^^  kft  : 
and  would  have  nothing  tp  <do  witli  it,' .  \       . ,, 

This  and  more  ev:dcncewasrg[jorted,hy.ijQrd  Munspi^ 
01^'  the  'iide  of  the  profecutiou.  .      , 
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On  the  fide  of  the.defenciUnt;^  tbe  evi4?xice  rqioxttd.  wa% 
Dearly  this:  ' 

That  one  of  the  witneCss  i»d  {»4»  -^  thought  there  was 
room  to  litigat;  the  will. 

Another  fet  of  circumftaoces.  oC  firoijig.  evidence  agaujtft 
CurrU  was,  that  of  one  Lee^  that  the  will  of  the  teftaJ^X 
^ss  {ffoduce(i  before  CurriU  tihc  draught  of  it  all  iahcr  ovyn 
land  wrmi)^.  'ftjat  Cttrril  not  only  fai.d  he  had  authority 
tt>  j'eize  tbc^j^oods,  but  pretended  a  falfe  authority  frpmSir- 
y^  Fui£ngj  aAd  thereon  got  Jri/b  chairmen  to  carry  * 
dicmoS; 

Lord  Mansfieli  cbfed  his  report  by  faying,  **  There  5^  r  -«  ^ 
"  Tcry  ftr6ng  evidence ;  and  the  jiu-y  found  Curril  guilty ;  *"  ^ '  ■■ 
"  And  I  can  fee  no  ground  for  granting  a  new  triaL^' 

The  couniel  for  the  defendant  employed  much  time  in 
ecdeavounng  to  exculpate  the  defendant,  as  acting  haftily 
znd  improperly,  but  not  malicioufly.     And  he  w^ont  ofi  l^ 
%ing^  that  Aether  the  evidence  was  (ufficient  to  fu^p^i-t 
tit  charge,  muft  be  left  to  the  court.     In  criminal  cafe^  «  So  they 
tbe  cuftoin  of  ordering  new  trials  is  as  ancient  as  we  can  were  in  cri- 
yet  back  by  the  books.     In  civil  cafes  the  jury  were  Tub-  2*"'!'  "^^^ 
<h  to  an  at^unt,   which  made  new  trials  come  in  much  pi^  of 
fo^cr.  •  '  the  Crown, 

^  Lord  Mansfield — Can  you  fhew  that  ?  For  I.  thought  the 
0^1  new  trial  in  a  criminal  cafe  was  granted  in  the  cafe  of 
lae  Jew — the  Kang  and  Goddard,  before  I.ord  Chief  Juf^ice 

The  conoiel  cited  Levittz,  in  which  a  motion  for  a  ^ew 
^>  on  the  part  of  the  King,  was  made :  But  there  it  was 
^  that  die  defendant  being  acquitted,  ought  not  to  be 
^aguQ,  and  put  in  danger.  ]  udict:  fVvtJham  thought: 
fft^  not  ncccS&tj  to  be  obfcrvcd,  as  it  was  not  matter  of 
*^th;  Bot  the  court  faid,  in  all  criminal  cafes  ihp,t  rule  Md% 
^  that  if  dtfenddftt .  had  cot2vifIcd,  there  might  have  been  a 

Lord  Itansfielt — ^I  don^t  find  one  before  Chief  Jufticc 

L?. 

It  W2S  admitted  afterwards,  that  n6ne  had  been  actually 
C^ritcd  before; 

Lord  Mansfield — Tb^re  is  no  doubt  t/owy  that  mw^^daySf. 
'roper  grOundy  we  ^uld  gra/if  a  fieiu  trial.     But  there 

'  not  a  tJtd^  of  ground  for  the  charge  [againft  Farrall.'\ 
[they  liad  meant  favourably,    they  woukl  at  leaft  have 

gmi  by  a  civil  a£l|on«     When  Eyaifon  was  advifed  to  quit 

•ing  any  concerns  with  thepi,  and  had  left  them,  to 
O  2  ,  'avoid 
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zacii,.  this  bofineisy   being  told  it  was*  a  fel<Hiious  affilr^ 

Curr'tll  faid,    "  If  I  had  known  the  matter^  I  would  have 

Ex  faa©      done  for  hin>."    //  //  w/  tiecejffary  to  prove  an  a&uai  cmfiiracii 

oritur  JU4.     nor  exprejfed  malice ;    a  coftfpiracy  and  nialke  is  to  be  itifimd 

from  the  circumjlances  taken  together • 

The  feizure  without  authority  •,    the  many  other  cipcom- 
ftances  I  have  urged  abready  :    Does  tkis  look  like  the  be- 
haviocir  of  a  man  adding,  ianocently,  and  oot  with  a  dete 
of  conspiracy  ?     If  we  were  to  grafit  a  new  trial,  ^o^Jbfki   \ 
^.  thought i  either  to  fup^fe  thi  evidence  not  proper  to  have  Hn    ' 
laid  before  the  jury  y  cr  that  the  eotifcquence  they  dretv  did  «/ 
follow  properly  from  the  prtmifei\    wither  of  which  is  mj 
opinion* 
r  y  r  5  T      The  Judges  jljlon  and  Afburfl  were  of  the  fiunc  opmion. 
,  ^.  Juftice  WHles  was  not  on  the  bench. 
,  Ctirril  defended  himielf  on  his  belief  that  there  wa|  1 
juft  ground  \    and  did  not  enters  I  think^  into  anj  ouier 
material  circumftance  of  defence. 
'  Lord  Mansfield  deiired  to  fee- the  warrant* 

The  infomvatioa  of  Catherine  Honeywood  before  Sir  JJm 
Fielding  was  read. 

The  fubftance  of  it  feemed  to  be  this :  That  {hi  wes 
chairwoman  to  Catherine  Butler  \  that  fhe  faw  Mr*  Farral 
write  feveral  times  over  the  name  if  Catherine  Butler  ike  uj" 
t/itrix :  that  flie  threw  the  pieces  of  paper  he  had  fo  writtea 
into  the  fire.  That  he  fliewed  a  paper  to  one  Tur^ervilki 
which  he  had  fo  written,  atid  afked  him  whether  it  would 
do  ?  Turbcrville  aflented,  and  produced  a  paper,  import- 
ing to  be  the  Will  of  Catherine  Butler,  and  Farrai  iigned 
it  Catharine  Butler.  There  was  a  pofitivc  charge  of  forgery  i 
and  this  Turberville  was  never  wrate  to  to  prove  or  dif- 
prove  the  aflertion.     It  is  faid  he  is  mad: 

As  Mr.  Curril  was  entering  largely  into  his  defence^ 

Lord  Mansfield — Mr.  Curril,  1  ihould  be  very  glad  to 
hear  what  you  or  any  in  your  behalf  have  to  offer ;  but  thi«? 
was  not  before  me  on  the  trial  \  and  therefore  I  cannot 
hear  it. 

Curril  faid,  he  was  going  to  have  fpofeen  to  ft  on  the 
trial,  but  Mr.  Wallace  would  not  let  him. 

Lord  Mansfield — ^Very  properly :  For  yow  would  not  have 
^ven  evidence  to  the  jury  in  your  own  caufe  j  nor  to  me  in 
their  hearing. 

If  you  have  any  affidavit  to  your  infttfficiency  or  cha- 
rafter,  we  fhall  be  very  glad  to  hear  it. 

^  •  Affidavit 
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Affidavit  of  the  poomefs  ef  hb  circumftanoes,  and  that 
be  was  not  .worth  50s. 
Judgment  — /ira^   is»     JmprifonnuKt  fir  fix  calendar 

Attachment.  [  '59  ] 

MOTION  ibr  an  attachment  fat  not  obeymg  a  rule  HuJe  of 
of  co«rt.     Not'  granted;    but  inftead  of  it,  anile  P^^»«- 
to  go  before  t^  tnaftcr^   othervHe  an  attaclimoit/  dp 

sauf:u 

Praaice,        . 

YOU  can*t  have  regularly  a  role  for  an  'attachihcnt  Tenm  rf 
againft  the  fhcriff  for  not  bringing  in  the  bddy,  till  J,^ jj  *^  ^ 
?ou  have  excepted  agamft  the  bail.  Biacldlonc, 

Trial  at  Bar. 

HI S  lorddiip  would  never  confcnt  to  one  without  pro- 
dofHon  of  all  deeds  and  evidence  in  writing  which 
t3ch  fide  intended  to  make  ufe  of  on  the  trijil.  And  ftid,  the 
mn^tlfi)wld  never  confirut  to  a  trial  pt  bar  luithout  ihofe  terms. 

The  terms  agreed  on  in  the  ufual  manner,  and  the  judg- 
ment to  be  final  and  condufive  by  confenL  This  Lo^d 
Manrfild  obfen^ed,  Was  no  more  than  might  have  been 
compelled  in  a  court  of  Chancery,  but  with  great  expence* 

One  fide  relying  on  a  particular  regiftcr,  and  faying  it 
^Tculd  decide  the  ciufc ;  and  the  party  on  the  other  nde 
&7ing  he  ihould  be  very  forry  to  have  it  tried  without  j 
23d  a  third  perfon  being  in  poflefSon,  and  refufing  t6  per- 
ai  iafpefiicm  of  it ;  the  court  at  iirft  declined  granting  the 
nak;  bit  prefeptly  Lord  Mansfieliy  and  the  reft  of  the 
aurt,  graced  a  rule  for  a  trial  on  the  firft  Saturday  cm 
J^it  term.  But  Lord  Mansfield  obfervcd,  that  this  part  of 
the  nile  .would  not  bind  them,  unlefs  infpedion  was  grant- 
Ki;  anddefircd  them  to  intimate  to  the  party  in  pofleA 
fioo,  that  the  court  would  compel  him  if  he  ihould  refufe 
J^prodocc'  the  regiftcr  j  it  being  public  evidence. 

Lord  Man  field  had  obferved,  that  though  the /general 
^c  was  not  to  grant  the  trial  at  bar  on  an  iftuable  term, 
"^  it  hacl  b«ih  Ranted,  and  Would  be  done  on  pr6per 
occaCons. 

New 
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C  160  ]  '  ;     *  New  Trial. 

Time  for  T^T  E  VERtoola^  to  move  for  a  new  trial  civ  a  nci 
on^cw  Jl-iI  <3iftovery,i  whi<:l^  will  take  it  out  of  the  general  rui 
difcovcry.  ;9^xf<>^  <tey^i?y^u  ^99^T  V^  4u4s  time  after  the  difcovcry  madi 

L  -.1  I.  D.      Grofvenor  againft  Gape, 

3;  N.rthis  mat^r,  a  <n|b  ojF  the  court  of  Commdn  Fie; 
•having  bcca  attcacnptcd  to,  be  invaded,  tie  court 
KJQg^'s  G^pdx  h^c  very  mueh  difcouraged  the  motion, 
i  Tliecovirt  0f.  Common  Pleas  bad  granted  coils  again 
the  plaintiff  in  this  court  5  jupon  which  the  defendant  ha 
i^jthe  Kiiag's  B^nchmgycd  for  a  rule  to  ihew  caufe  wr 
^jp<?e^ingiJ  ihouldnfltt  be  ftaid  till  pament  of  cofts  in 
/pfimer  ajjSlion  ?  •  The  plaintiff  in  the  new  a£tion  came  l> 
fore  this  court  to.  fhew  caufe  againft  the  rule,  on  fuj 
gej^ipu  af  mal-praclices;  by  fuppreffion  of  evidence.  Mar 
ol^e<9(iQns  were  thought  by  the  court  to  lay  againft  the 
plicatipn.  Th^y  tiougit  that  every  court  flmld  have  fiuh 
fegqrd  tot  i^  <<«^^  praceedifigf^  as  not  pfuffer  thtm  to  he  eludi 
'l^\YttK^t^li<'<{im'i^  amther.  That  the  Common  Pleas  (houi 
'j^Vj^Jl^eq  applied  t<?  J  tliqt. the  plaintiff  muft  find  fccuri 
,^0  pay^eofts,  a?  the  coqrtjhould  fee.  fit  on  hearings  or  el 
itl|fl^  hp.  rinuft  apply  fpr  hi&  remedy  in  the  Commop  Pleas 
,  • '^h,^; plaintiff  had, gr<Hunded  bis  defence  in  the  Comaic 
jPJftis.o^^aii  aftlon  vf\  ^is  cou^t, 

-.\r  ...:  Morgan  df/7;;j^  Jones, 

^  'i'   ,    ■*  ..  '.  . 

TJIIS  caufe  came  on  before  thci  King'*  Bench,  liilr 
•terjQi  1773,  for  the  opinion  of  the  court,  to  be  r 
turned  .<w>  their  certificate  in  chancery,  an^  was  thus ; 
U'.  Sir  SS'owflJ'  Morgan ^  previous  to  his  maxriage,  was  feill 
.of;  vaaious  eftatcs ;  particularly  in  the  counties  of  Morvncu^ 
.Q»4.  Ql/vnorgati ;   partly  in  Bi>f'Qugh^Engli/b^  partly  in  Gav 
Mwff     And  m^ike?  a  fettlement,  in  contideration  of  ma 
riage  yith  Lady  Jiaiikael  Cavetidl/it  tp  himfejf  for  life ; 
iWainder  to  truftees  to  preferye  contingent  remainders  5 
inainderto  his  heirs-ni^le  by  L^dy  jRnchael  i  reyeriipn  tobla 
f^f  i|i.  ffie.     Tins  fettlement  was  made  ia  1 7^3,  sind  cont.\ir 
provifioi^s  for  portions  for  younger  children,  ;  4nd  he  co^ 
nants  to  convey  two  fmall  copyhold  eftates  and  alfo  a  frc 
[  161  ]  hold.    He  purchafed  feveral  freehold  and  copyhold  eftat 

aft' 
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:Jter  the  marriage,  and  in  17^5  iportgaged  his  frcelioM 
and  another  part  of  his^  eOate  t6"Mf»  Paget  for  i  loooU  the  • 
3d  oi  April  1731,  h»TOg  iflue  fpur  children^  ^V^'«w» 
bom  in  '1725*3  '^^Jztard,  Rac^d,'  afift'  EHziiiiM,'  ^he^&. 
fcidant,  •ttow'^lrs.  *^/^/,'fhOT' aT)^  two  years  old^  ic 
nakes  Ki  ^TT;  fhh  lady  bemg-, ''fcft  fli*tW,  fuppoTed  thcQ 
pregnant)  and  firf^,  he  gives  his  jewels  tq^Lady  Rachael  for 
iij'c,  and  after  Se*  death  to^hiJ^Joil"^/7/Af»,  and  if  he  dies 
^i±oiit  iffue,  limitation  to  Edward  abfolutely.  The  hou(e 
ia  Tre£ffm  to  his  V^  W^Jtbrk'  aftd  hk  lieiiif  for  ever ;  tjie 
f  n^iiture  to  WiHiarn  for  'Jjfe,'  wTtfe  'fike  Jiaiitatioh  over  Ito 
Edward,'  on  fmlurc  of  iflue  df  William^  as  of  thie  jewels. 
The  reft  ofhis  perfoaalty  he  direcb  to  be  applied  by  the  truf- 
tees  of  the  fettfement  for  payment  of  detrts  and  kgacies. ' 

He  dircfts  his'  youngeft  fon  Edward^  by  namej  to  fur- 
trader  ceriain  lands  ^leld  in  Borotigh^EfigliJ/j  to  the  ttfe  and 
1«lioof  of  the  eldeft,  his  heirs  dnd  ailign^  for  ever.  Then 
h?  limits  the  eftates  in  Brecon  in'  manner  following :  Tb  * 
Edward  ths^  cuftomary  lands,  whjch  vere  moftly  gavelldnd^ 
for  Sfc,  with  truftees  to  preferve  contingent  remainders  ^ 
Te:aaindcr  to  the  firft  and  evety  other  fon  in  tail-male ;  and 
ferd^ult  of  fuch  iflue,  remainder  to  the  eldeft  fon  for 
Efi, VHJi  IJkse  remainder  over;  and  for  want  of  fiich  iffiie, 
10  fuch  fon  as  ^all  be  bom  to  the  teftator  after  his  deceafe^ 
nimiradon  6f  "the  M^ftmotith  and  Glatnergan/bire  eftate^  in 
-liie  manner,  as  of  the  former,  to  the  two  fons,  only  the  dda: 
preferred)  and  in  cafe,  and  if  it  ftall  fo  happen^  that  his 
fiid  fons  Wslliam  and  Edward,  and  any  after  bom  Jhrf  (hall 
di.^  without  iflue  niale  pf  their  bodies  as  aforefaid,  then  and 
•n  fuch  cafe  he  devifes,  for  want  of  fuch  iflue  of  his  fons 
then  living,  and  of  any  fon  or  fons  lawfully  begotten,  and. 
liercafter  't&  be  bom*;  all  the  ^eft  and  refidue  of  Ms;l*eal 
2nd  petfoB^  cftate  not  before  difpofed  of,  to  his  brqllier 
T.  M^an  for  life,  with  truftdes  to  preferve  contingent  re- 
mbders ;'  vcmxirAcv  to  Thomas  the  yoynger  for  life,  vit^ 
like  trnfts  to  preferve  -contingent  remainders  5  remainder  to 
ti2  heirs-itiale  of  his  body )  and  for  default  of  fuch  ifliie, 
remainder  for  life  to  Charles,  thefecoiid  fon  of  his  brother, 
vidi  rcmaiidcr  to  tmftees  as  befdre ;  remainder  to  his  heirs- 
nak ;  reminder  to  the  >^ght  hctns  of  Sir  Wiliiam  himfelf 
infce.  Her^  too  *itl  the'^Umitafions  of  the  Mvnmdttfhfiire 
^iGlipi^iirganJblre  t^it^t%y  ^^^  cuftomary  lands^  the 

younger  is  ^ferred'  as  to  the  elder. 
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He  appoints  Lady  Rachael^  her  brother  the  Duke  of  Droath 
JUre;  and  his  own  brother,  guardians  of  the  children,  in 
cafe  they  fliould  be  under  age  at  his  deceafe. 

There  is  a  powder  given  to  his  cldeft  fon,  and  fo  to  his 

jtexngeft,  when  they  come  into  pofleffion  rcfpecliveV,  of 

P  l6a  1   xnafcing  leafes,    raifing  portions  and  jointures ;    the  ftme 

power  is  alio  given  to  his  brother  Thmnas  and  his  hcirs- 

.  male,  when  they  come  into  poifeflion  refpeftively. 

The  words  rdating  to  the  after-born  iflue  are  intcfliacd 
in  both  places  where  they  occur,  and  not  taken  nodcc  of  in 
the  attellation. 

The  queftion  fent  out  of  Chancery  was,  Whether  Thomas 
Morgan  jfA/r  ^#r//j^-,  Thomas  Morgan  the  younger ^  and  Charles 
Morgan,  or  any  of  themy  took  any^  and  what  efiate^  in  th* 
eottniier  of  Monmouth  a7td  Glamorgan,  by  the  rejiduary  cLufi 
in  the /aid  ivill  ? 

AH  the  iffuc  living  at  the  making  of  the  will  are  fincc 
dead,  except  the  youngeft,  Mrs.  Jonesy  and  witliout  iflue ; 
nor  was  there  any  fon  after  bom. 

The  cafe  was  argued  firft  in  Hilary  term,  4th  February^ 

t773- 

Mr.  Kenyan  ftated  the  cafe  as  above — and  then  proceeded. 
I  am  to  contend,  that  Thomas  Morgan  took  an  eftate  for 
life ;  hi?  fon  an  eftate  for  life  ;  and  the  fons  of  that  fon  an 
eftate  in  taiUmale.  We  are  to  confider,  whether  the  will 
Js  to  opeiate  at  all  ?  If  it  is,  the  queftion  is  anfwered.  I 
am  going  to  confider  the  devifc  as  an  apparent  devifc  of  the 
rcverfion  in  fee,  expeftant  on  the  failure  of  the  eftates-tnil 
ixnder  the  marriage-feitlement.  I  prefurfie  it  will  be  faid, 
that  the  rcverfion  paflTes  by  way  of  executory  devifei  after 
failure  of  iflue  male  generally.  Whether  there  is  a  com- 
petent party  to  taks ;  whether  a  competent  inftrument  to 
jafs,  and  in  a  competent  time,  will  be,  I  fuppofe,  qncf- 
tioned  If  it  fhould  be  fald  the  limitation  could  only  take 
r  place  as  an  executory  devifc,  1  Lord  Raymond  523.  my 
Lord  Holt  fays,  a  man  feifed  of  a  re  erfion  after  failure  of 
tCn  eftate-tail,  grants  it  after  fuch  failure,  this  is  no  execu- 
cutory  devife ;  but  from  and  after  only  marks  when  the 
rcvcriion.lhould  vcft  in  poflefllon. 

He  left  his  wife  guardian,  fuppofing  (he  fhould  certainly 
-  fur/ive  him. 

If  it  fhould  be  thought  children  by  another  wife  would 
have  made  an  ahcration,  tliat  event  has  not  happened.  If 
It  bad,  the  cafe  of  Chrlfto^her  and  ChriJIopber  might  have 
made  it  doubtfuL 

Sktftfier 
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j:{f«/vr— The  words  arc  to  be  govemed  by*  the  in^coOn 
d  t\\c  paity^  whether  there  be  i^^  words  or  no»  It.  would 
be  contrary  to  the  intent,  and  pemscioust  if  oidre  i^mottr 
rditions  ihoold  be  preferred.  Now  in.  our  eafe  fae^ghitf to 
hk  fans  already  bom^  his  fons  hereafter  to  be  bofSa,  insA 
TY  failure  of  fuch  iflue  to  Sir  Thomas  Morgamias  brotihcr^  "  -  * 
uui  his  heirs-male  fuccefllvely.  And  if  this  be  io-  conftnMil  C  ^^3  3 
3s  to  let  ui  a  fii|^)ofed  linutat'ion  exteiiding  tcrhoir»  of  ;t  Jii* 
ttrc  marria^y  and  this  be  interpreted  tQ  exclude  HiT'trbimaSf 
±ch  thoie  who  are  no  where  exprefsly  named^  or  ntc^SkMjt  I 

ucderftood,  thoie  whom  it  was  not  probable  :be  fliovld 
have  or  exped,  or  who,  in  hEt^  ne^er  cajne  into  theafOial 
poillbility  of  exigence,  would  be  made  to  bar  the.  sflite 
Gprcfsly  limited  over  to  the  teftator's  brother,  coofisttf 
to  the  plain  intent,  and  aknoft  every  objeA.of  the  wiU 
would  be  defeated. 

If  it  cannot  take  place  as  a  devife  of  the  reverfion>  or  % 
cooringent  remainder,  I  hope  it  may  take  efieft  as^  aa  esb^  , 
cutor?  devife*  ♦  .    *      r. 

If  it  is  after  failure  of  general  ifl[iie>  it  w  too  late  as  a 
rsmainder;  but  he  gives  over  his  jewels,  in  cafe  Sir  fFih 
Mm  Ihouid  die  without  iflue  at  his  death,  then  it  may  be 
,  ucdcrftood  fo  of  the  others,  and  fo  not  topreoaota  •.  . 
lord  Mansfield — ^I  take  the  two  grounds  to^be^  M^ 
That  this  is  a  will  referring  to  a  marriage^cttletDent  ?  9ild 
1o  refers  to  the  fons  under  the  marriage-fettfasmeot :  ~  SiS 
wruilv,  That  if  it  was  with  refpeft  to  9m  by  anothermfr- 
ni:;c,  it  would  create  cftates-tail  by*  implkation.'^    mii^  ci 
To  this  Mr.  Ktrtyon  agreed,  and  Serjeant  xHsH  fW29b';pr9- 
paring  to  reply,  but  Loni  MamfiiU  being  to  go  vAxotslbc 
Houfcof  Lords,  the  argument  was  adjourned.       -  o  .  ::• 

Fib.  8.  Serjeaat  HUl  for  defendant-^Lam^toit^pportbe^ 
fi^c  your  Lordfhip  the  claim  of  Mrs»  Jomsy.  as^rtie  oot^ 
Surviving  ifliie  of  xht.  teftator,  and  heir  al  law.'  Th»jqDc£> 
tioQ  is,  Whether  by  the  reiiduary  clau£c,  Thomas 'M9r§a9^ 
or  his  two  ions,  Tbotnas  and  CharUs^  took  any  uid  lihit 
utate  in  the  counties  of  Mmmwth  and  G/amorTganP'^l 
liumbly  fubmit  the  devife  intended'-  by  the  teftator  oamet 
by  the  intendment  and  words  of  the  will  ^  cannot  bytke 

Y  I  <]ao*t  find  this  cafeitut  in  Forth  and  Chapman  before  jUor^  GUb* 
cilW  PgrktTy  the  court  went  very  far  in  order^te  refiraio  thc.wojds  to  ijfme 
'"Trr  at  ike  ieat^T  httt  ftffl  ill  ftich  a  maimer  as  to  (Cftlneuifti  remarkably 
^twteo  fttoitfanLa  fteeiiold;  cooftrvlng  the  fttne  ^rSt  9A  i^  th^  CAe- 
i:^U  CO  be  oa  faUacr  of  iffue  generally  at  any  time,*  as  to  the  term  on  failure 
^  the  death  ;  And  thus  rt  ra  magu  vaUat.  So  that  any  thing  thco-fccia- 
rd  (0  be  thooght  eafier  than  to  adapt  the  lame  conilrudioh  to  real  elEates.] 

rules 
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•vfies  ,c{  UW5  by.  ^e  ca{e$  ^)|dg^j  be  coofidcred  ^ot}>el 

.^^n  aa  ex^cutorf^devife.    If  th^ij  be  admitted,  his  intent 

Ifiras  ^ontwjfy  to  th«  ryjos  of  Jaw^  and  t)iercforc  is  no  intent 

t ,  lie  tk]\^i9tri  that  Jhe  had  tWQ  fons  and  two  daughters  at  tl^ 

tix^e  ofin^siwig  the  dcyifes    he  knew  there  might  be  : 

dofeult.  .p^  th^t  ifibe,  md  of  the  ifliic  of  any  other  mar- 

ri^^irixi^ci^  of  fuch  d^ault^  unoertain  in  time,  uncertalr 

whether  it  fhouk).  ever  happen,  he  devifes  over — the  very 

*   '^rordsidir^  as  i^ong  as  poi^le* 

t  1^4  ]      ./^f.KpmflQlK^h  as  it  is  my  ifvtent  and  meaning,  in  cafe  my 

^  ipi^  or  ,an^  other  {on  of  mhie  hereafter  to  be  born,  fiionlJ 

«  die  y^rithpun  iffiie  ma}e  pf  them,  or  any  one  of  them ; 

<^ '  thea  fpUow^s  f(he  repcajt^  the  words  again)  and  in  cafe, 

^  aod'iC  it.^all  fo  ha^>ent  find  for  want  of  fuch  ifiue  oi 

^  my  faid  jTons  William  and  Edward^  and  of  any  other  fon 

;«  or  &Q6  of  mine  lawfiiUy  begotten,  he  devifes  oYCiw-(then 

-M  gndrii|.iti(^'cafcj,:and  if  it  fiiall  fo  happen)  to  his  brother 

^  c9r<ip«*wiM(Pr^4W*for  lifci  with  the  feveral  limitations  over 

««  for  life,  and  in  tail  to  the  iflueof  his  brother.** 

Thi^is  off  tf\e  fecond  Tort  of  executory  devifes  (where 
BO  preiiaait  fee  pa0^,.nor  any  immediate  freehold  is  limited) 
\j^  FearM  6A''i '- 

Thci*  Ijave  bfipn  ftyeral  forts  pr<^fed  of  cftatcs,  whidi 
may  be  iUppofed'  int^nd^.  Mr.  K^nyon  has  mentioned 
tbem*;  aio^  it  ihalL  be  noy  endeavour  to  £bew  none  of  them 
can  take  efFeA. 

I  ft,  Tfee  brother  caa.!t  take,  by  remainder-  A  reminder 
isdefinfsfjlr  by]i4or4  Qoke  ^a  refidue  of  a  partiixilar  eftste 
dcpendi)ag»(Up<m  it,  ^d  created  by  the  fam^  fni^rwnent : 
Hezie  the  reftj»te»is  created  ^t  different  timesi  and  by  different 
inftrum^ts^    More -^gun&Parttr*  -  f-:    ^  n 

Bryan^l  apprehenct  tl^ere  isy  np.differienGe  .betti;fen  a  fpring- 
mg  u&  and  executory  devife ;  but  that,  p^e  beiag  creat^ 
:hy  de^  amd?the /t>tb^  by  vy^iU,  the  latter  ibaU^  be  .more  fa- 
Yomfidf  If  the  intentvapp^r  ^nd  be  confonant  to  law» 

I.concei¥Q,:uppnjthecaie$ above  cited,  if  the  lefiator  be 

'    on.lyrf<^fcd  ^r  a  T€v»rfioii  in  ifee,  hecan't  by  wx^ds  ever  fo 

F*'op€r'-pafe'«'  irewiiiimkr  pp'  eaoscutory  dfrvii'c-of  1$.    He 

HM^:i«v§  fyid^Iidi^yjfif  ih^^^e-^^on  U:  my  brother^  andajur 

tchMffc^-i,  gw  deyifedrfbe  ,5yjb^eft-itt:.fn^riaj9r<««^B3^ 

[Lord  Mansfield — ^He  has,  \  doubt,  devifed  t^ius :  *'  All 
^<  my  laod&in  Monmoidb  aodt  G/omr^iatf/'J  j.  i  a^pprehenii 

t  Omne  legibus  vetinun  impoflibile. 

there 
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Acre  b  no  Sitfmejfiatc  dcvife  t  beciufe  it  is"15m!tcd  kfter  the 
daih  of  ifliic  bom,  or  hereafter  to  be  bom.  Hicre?  might 
iiave  been  a  great  diafm  betwehi  the  particulax*  dbte  artd 
the  giftont  rf  the  bcvetfKki  to  his  brother.  '  'Had  he  rut- 
wed  Lady  Ratbae/,  and  mar/ied  igain,  trouldnhfe  devife 
then  }up?e  been  good  ?  If  it  would  hav^  'been  bad,  h  Is 
fo :  It  was  either  good  or  bad  dUgimWy  :'  No  fubfequCtit 
event  DouW  make  it  good,  if  not  fb  at  firft.  •  ' 

The  words  latvfuih  begotten^  ahd  hereaper  id  he  htMn^rMUkt  [  165  1 
Bodidfepcncev  any  more  than  procr^attnrurH  and  pr$dreando»  • 
rum\  which  laft  eipiaHjr  appHes  to  fons  alWady  begot! ert,  is 
the  firft  pncreaf9rum^  notwithdanding  the  feerfifiig  differ- 
ence in  grammatical  import ;  and  fo  here  laWftiHj*  Begotten 
and  hereafter  to  be  bom,  is  no  mor^  than  if  hef  fald  limply 
hereafter  to  be  bom. 

Bumvfs^  Goodman  and  Ha/kins^  873.  DeHrife,  I'eciting 
»tklcs  of  marriage-fettlement,  to  the  heirs  of  her  niece  by 
a  fccoDd  hufband  lawfiilly  to  be  begotten }  and  on  de&uk 
of  fcch  iffiie,  then  over.^ 

Qucftion,  Whether  limitation  is  good  as  cftate^tail  by  Jm- 
plicatkm?  Whether  as  executory  devife  ?  Whether  the 
<^evife,  the  event  never  happening  to  the  ifliie  by  the  fecond 
iiaibandj  ihOuld  be  thrown  out  of  the  cafe  ?  It  wa$  faid, 
Aat  it  might  h^e  been  contingently  too  reiiio*e  ais  an  eKe- 
fa!07  ^^^t  i  and  if  bdd  ht  original^  ntvet  eoidd  he  fnade 
poi. 

riiord  MansflM^ToU  need  not  cite  cafts  :  ^T?/.d  pritieipleJ] 
ilhte«taiilby  Implication  to  the  fons  of  a  fecond  wife  is 
^  fecoiid  mdde,  and  is  therefore  mconfontfht  with  the 
^^nncr,  ii4iich  fuppofes  the  ifliie  to  -be  intended  of  Lady 
R^ihad  only :  Arguing  oi^  both  infers  that  both  are  tin- 
*»taln5  ^d  that  uncertainty  I  apprehend  is  as  ftrong  - 
^infta#inasadecd. 

^tlf  f  pro^^  to  your  Lordfhip  that  he  never  intended 
tonifc'dhtes*tail  by  implication,  they  can  never  be  treated. 
Suppofe  i  Item  has  an  only  fon,  makes  an  cftate  in  truftees 
to  the  ufeof  his  fbn  for  life,  without  impeachment  tf  wafte; 
*cn  immediately  oiithe  death  of  his  fon,  remainder  to  the 
kors^f  kkYo/i  in  tail.  If  before  the  birth  of  a  grandfon, 
iHcfcniy^ec^efltf  or  anybtker  way  alien,  your  Lordfliip 
viil  not  fupport  the  eftate-tail,  why  is  this  but  becaufe  the 

^%ol  ab  fiiitk^llOil  vaTyiA  tt^adiii  tftli^cvis  n^^ 

-.   -  *  .  ■       :  cftate 
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eftatein  troftees  cannot  be  raifed  hj  implication  to  pre(erve 
contingent  refflainders.. 

What  I  outnly  contend,  my  Lord,  is,  that  the  intention 
is  contrary  to  law.;  there  are  many  cafes  adjudged>  a;)<l  of  the 
higheft  anthority,  a  determination  in  the  Houfe  of  Lords, 
which  is  LoMuJhorough  and  Fom^  determined  in  the  Houfe  of 
Lords  in  the  time  of  Ixrd  Talbot. 

I  fhaJl  come  to  that  cafe  prefently,  but  Vaugb.  25*9.  I 
fhall  cite  i6rft^  believing  its  authority  has  never  been  fo  mnch 
as  queftioned.  I  {hall  take  the  ycrj  words  of  the  -will. — 
After  trufts  appointed  for  payment  of  debts  out  of  a  leafe* 
j]  166  ]  bold  eftate,  if  other  perfonalty  f)ot  fufficient,  proviifion  for 
raifing  portions  for  daughters  \  and  after  payment  of  debts 
and  portions,  the  rents  and  proi^ts  of  the  fame  to  hi$  fon. — 
<^  My  will  and  meaning  is,  that  if  it  happen  that  my  ion 
<^  George  Mary  and  Catherine  my  daughters,  fhould  die 
^  without  xfiiie  of  their  bodies^  lawftilly  begotten,  then  all 
<5  my  ireehold  lands  which  I  am  now  feifed  of  fhali  come, 
«'  remain  and  be  to  my  nephew  Will^im  ^ofe  and  his  heirs 
«  for  ever." 

Lord  Faughan — The  law  docs  not  approve  eftatcs-tail  by 
unplication.  £ftate&-ta;l  by  implication,  which  is  only  con- 
ftruAive,  ihattnot  be  good  to  the  difinherifon  of  the  heir 
atnlaw.  It.  mail  be  a  neceflary  implicati<m :  I  call  that  a 
deviie  by  necefiary  implication,  to  A^  when  A.  only  can 
take.     « 

If  in  that  cafe  the  intention  of  raifing  eftates^ail  by  impli- 
cation was  not  ncceffary,  and  therefore  not  admitted,  I  appre- 
hend the  ^ime  reafon  will  hold  here  with  equal  ftr^gth. 

4  Mod,  316.  Moor  and  Parker.  A  earfc  which  has  been 
mentioned  to  another  purpofe.  George  Chute  the  father  be- 
ing feifed,  made  a  fettlement  to  George  his  fon  for  life,  remain- 
der in  tail-male,  reverfion  in  fee  to  George  the  father.  He 
made  his  will,  providing,  that  if  his  fon's  wife  die  in  the  life  of 
her  huiband  without  liTue  male,  then  the  fon  fhall  have  power 
to  make  a  jointure  to  any  other  wifb :  And  for  want  of  iifue 
male  by  his  laid  fon,  then  to  his  fon  by  any  other  wife;  4000/. 
to  his  grandaughter.  And  in  cafe  of  failure  of  ifliie  male  by 
his  fon  George^  then  all  to  his  grandchildren  and  their  heirs. 

The  quefUon  is.  Whether  George  had  an  eftate«tail,  fhare 
^nd  fhare  alike,  or  for  life? 

It  would  be  impoffible  to  create  an  eftate-tail,  by  tacking 
the  words  in  the  will  to  thofe  in  the  fiibfequent  limitadon ; 
becaufc  the  fettlemeijt  and  will  are  two  diftinft  coover- 
slQces. 

Anctther 
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Another  cafe  there  is,  a  very  ftrong  one,  1  apprehend*  * 

1  Msd.  104.  In  ejeftment,  fpecial  verdift-^Teftator  be- 
ing fdied  IB  fee,  had  two  fon$  and  four  daughters,  and 
nikes  his  will,  containing  inter -alia  as  follows  :  Item,  <<  I 
*'  give  my  eftate  to  NicAolas  my  fon,  and  if  k  pleafes  God 
<<  to  take  my  fon,  then  to  my  daughters  (hare  .and  fharc 
"  alike :  And  if  any  of  my  daughters  die  without  iffiie 
**  amnarried,  then  her  ihare  to  the  furvlTors^:  And  if  all 
"  ray  fons.and  daughters  die  without  iflue,  then  over." 

Here  was  an  apparent  eftate  for  life  (with  a  very  fibrong 
probabHlty  of  intending  to  carry  it  further)  and  yet  the 
court  was  of  opinion  no  eftate^tail  in  the  daughters. 

Lm/hr9ttgb  and  FaXj  I  apprehend,  is^  a  cafe  in  point ;  [  iSj  3 
both  againft  the  reftraining  the  words  hereafter  t7  be  hrrt  to 
tbe  children  of  Lady  Rachel^  and  againft  raiiing  eflates  tail 
bv  implication.  Determined  by  eight  of  the  judges.  EC- . 
t2t»  in  truft  to  prcferve  contingent  remainders.  •  yamet 
Lme  was  tenant  for  life ;  remainder  to  his  heirs  male,  as 
purchafers.  ^ 

James  Lane,  the  father,  fdfed  of  the  reverfion,  makes 
his  wiQ;  a  dcvife  to  James,  and  fays,  <«  If  my  fon  James 
"  die  without  iflue,"'  meaning  plainly,  to  take  in  his  daugh'^ 
ten  \  remainder  over.  It  was  refolved  Frances,  the  daugh- 
ter rf  Jamesj  who  died  without  iffue  male,  ihould  not  take. 

It  would  not  hold,  in  our  cafe,  that  to  raife  eftates-tail 
by  implication,  nor  by  rellraining  iflue,  fo  as  to  fignify  ifliie 
male  only :  Nor  here  to  reftrain  iffue,  fo  as  to  i^nify  iffiie 
of  the  marriage  only. 

This  muft  be  the  reafbn  why,  Mr.  Kenyon  entered  a  pro- 
tcft  againft  citing  cafes,  by  faying,  every  will  ftood  on  its 
own  ground. 

I  muft  fay,  this  is  not  only  an  eftate  which  is  not  limited 
fo  as  to. take  place  according  to  law :  But  that  no  lawyer  in 
the  houfe,  without  altering  the  intent,  could  make  the  d&* 
vife  cohfonant  to  law. 

[Lord  Mamfield — ^To  be  fure,  it  is  a  very  important  cafe, 
though  very  impcrfeflly  reported  in  the  printed  cafes,  which 
make  an  impo&bility,  by  making  the  fenior  judge  fpeak 

The  cafe  citqd  from  my  Lord  Raymond  is  not  his  own 
rc{Knt,  Here  was  limitation  in  tail  male  to  the  ions  of  James^ 
the  younger^  as  appears  by  exprefs  limitation  in  the  determi- 
mdoQ  in  the  Houfe  of  Lords,  tho'  omitted  in  Lord  Raymond. 

Bad^  aod  Lbyd.     John  Lbyd,  fen.  conveyed  the  leafe   ' 
and  rdeafe  to  the  ufe  of  hiitlfelf,  for  ninety-nine  years,  if 
he  ihould  fo  long  live  j  fame  reaMdnder  to  John  \  remainder 

to 
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to  Wiza^eth^  wift  of  jQbrt^  jfor  life,  remainder,  to  tniftecs 
during.tbe  life  pf  the  two  Johnsy  to  prefcrve  coating^u  re- 
mainders 5  jremain4tr  to  the  iflue  of  John  the  youngery  in 
tail  male^  rema^ndpr  to^himfelf  in  tail  nude  j .  rere^on  in 
fee  ^le  had  foug:  ions,  and  by  his  vviU  devices  after  thj^ 
,deathaf  JohnXhi^ywx^^fi^y  t^Thomas^  the  iecond  fon,  in 
tail  male  \  .r^inainde;r  to  Paul^  the  third ;  remainder  on  his 
d^ath  wi^ut  iiTue  male,  and  none  of  the  brothers  Hving^ 
« to  the  fourth,  in  fee. 

The  reporter  makes-  it  faid,  the'  will  is  revived,  ixhich  is 
npnfe^fe.    It.  is  better  ^reported  in  Saiieldy  though  not  ex- 
£  168  ]    aftly*     If  lie  Md  difpo(5ed  of  the  reveriion  under  the  naar- 
riage  ;rett;}eiiQent,  it  would  come  within  our  cafe^ 

[Tlnis  was  determined  a  vefted  remainder  in  Peters  ^be 
foiuth  foO)  and  the  court  l&id,  this  iras  the  cafe  of  a  tcvct- 
fion  expe<Elant  on  an  eftate  tail,  devifed  aftet*  death  of  re 
nant  in  tail,  to  anqther  in  tail :  This  not  an  executory  but 
immediate  deyife^  and  from  and  after  only  declares 
when  }t  ihould  ve/l.in  poffeflion.] . 

Jiobfj^s  and  Meyheih  There  was  an  exprels  dcvifc  to  the 
daughtejTS*  and  the  heirs  of  their  bodies;  remainders  over« 
Here  it  was  evident,  that  he  meant  remainder  to  the  furvi* 
vor  on  tho  de^th  of  either^  If  there  had  been  more  than 
twp,  tbi^y;  would  not  have  raifed  an  eftate  tail  by  impiication. 
If  t^e  queftion  had  been,  how  the  afber«bom  fans  were  to 
I  take>.  ,in  ipur  cafe,  it  might  have  applied^ 

The  reafqn  againftr^fing  eftates  tadi  by  implication  be- 
tW:een,jmore;. than. two,  is  the  uncertainty  of  the.  eftate. 
Thi^  tbeOy  applies  rather  more  againft  Mr.  Kenpm\  for 
\here  iK^ight  have  been  more  than  two  after4K}m  fons,  and 
tlie  uncertainty  of  what  eftates,  and  in  what  manner  they 
are  to  tat^j  a&£b  the  queftion  as  much  on  that  ground  as 
it  does  tiolmes  ^nd  MeynelL 

Hoh^  3 1 3*  B.  feifed  in  fee^  makes  a  conveyance  to  A.  re- 
mainder to  Bp  and  C.  fucceffive,  without  faying  ^ficta  fwm^ 
ftati  in  charta.  B.  and  C  can't  take,  immediately  \  they  are 
not  parties  to  the  deed,  and  the  remainder  void  for  uncer- 
tainty. I  fuppofe  this  afFefts  the  devifee  as  well  as  the 
grantee.  The  title  of  the  heir  at  law  it  a  certai$$ty :  It  myfi  hi 
defeated  hyfimething  asjlrong  ias  itfelf:  If  there  be  two  wills, 
and  priority  or  pofteriority  is  doubted^  neither  can  take 
effea. 

If  dcvife  to  John  Smithy  Efq;  of  the  county  of  Middle- 
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fixi  rcmijiidev  to  his  two  nephews/  and  thtft  be  two^per^* 
loos  aofiRcnog  the  defcripCioiT;  "*ih.e  whole  devife  is  V6ldt* 

If  1  ranember,  Mr.  Kenjm  faysi  he  deviled  ah  ^flate  t^3 
to tbcfoM  already^  ix)m,  in  etpetSs  tertos-,  exidhffive  rf  the 
:fjcr-ba!n  fons.  Thcrcfoi:©,'  thafe  »  nb  ^ftite  t^il  by  im- 
plication  to  die  after-bopn'4bi*>  and'  yiet,  by  and*  Isy,  he  t  *^  J 
noffltains  an  dbte  tiiil  M  thdfo  ikdr-hom^M,  dy*implica- 
tion^aod  ikn^  he  iaySt^iU- A^'/«r'#M  ^i7/;  Whereas  "^^ I 
t^iiflky  it  is  rather /i^/ci/f^r^x  i/^^7/.  '    .  ^    ' 

I  thinks  J  ha^  proved^  thiLth  can^t-opel^te'a^ii^Kmkzn- 
<i<r;  nor  as  refined  t^  the  fens  of  L^dy  Rachel ^-^hbr  a^ 
eTotes  tail,  by  implictiti^n)  to  the  after'-^born  ^dns)  hor  as  ^ 
uiipoTal  of  the  r€ver£on  onder  the  marriage  4bttlemetit; 
therefore  there  remains  only  that  it  fhrndd  opefrate  as  tta  ex- 
ttmory  dctife^whkb  cannot  be,  I  humbly  Aibrnky  cem^ftent 
withihetuics  of  kwv^noi^Avith  thiit  uniformity  d?  AtcAoM 
neodTary  in  judgments^  aliid  which,  I  am  confident^- your 
I^oniihqi  will  aiwayi  maintain  het^,  ais  long  (and  vety  long 
0:^7  that  be)  as  your  Lordfhip  ihA\  prefide  in  this  court* 

Mr.  £91^,  m  replioatiMi — >1  have  looked  into-  more  rb- 
P<^  dias  I  have  cited,  by  fome  fifty :  Man;^  of  %hofe  cited 
wthcotbcrfidc^  I  thought  were  to  be  pailed  over,  as  thc^ 
tiki  not  6sm  to  be  to  the  point.  The  learned  Serjeant 
opened  ^nth  a  rule,  whidv,  I  hope,-  will  decide  the  point, 
^atibet^mr'tini^nt^might  i&  take  place ^  mAm  fht  tontf^rj 
•'•  W  We  differ  only  in  oitt:  conceptions  of  it^d  agreement 
t^cootcuiety;'::  In  the  cafe  of  Robttlfon  >and  iM/n/i/i, 'the 
cuon  detttviined  ar  differsnt  eftate  to  whirt  the^  teftsftor 
(^nain^.ineant :  ^But .  the  teftator's  prhnary  intent  wa^,  thtft 
^enfec  ihduld  take^  -  and  the  court  would  fulfil  that  in-* 
tsQticnras£va9F<by  kw  they  couid^  It  is  no«  pretended 
^^y.thaithe  heirs  of  Sir  Thomas  Morgan  areniodpable  of  - 
^ng;  how  they  fhould  take,  th6  cotfft  will  fee. 

i  did  not  quote  iftZ/iMtf  aoid  Meymll^s  a  cafe  in  point,  but 
tor  the  Ake  of  Lord  CUef  Juftko  Pembetton^  judgment 
-iSwarr.  .  /i    ' .  ■  /    i  '     " 

•..'....  •..•■>  Ih 

.  *  fVKetiA  it  wi&ooeiir  to  every  reider,  that  the  devife  it  only  vM ftt . 
^'^^ji.jjotbiDg.Ati  be  fousd  tp  expkio  it  u{K>n  tbewiU  :  In  which 
c^  will  caich  at"  the  iligbtcft  cxrcumibpcc,  ,^o  determine  fhc  pcrfon^ 
''^  thitf the  wil  fhould  iaS^  nay,  even  parol  evidence  has  been  admit* 
td,  to  ixnm  of  a  will,  upon  fuch  a  cafe,  to  explain  the?  perfon  intend-^ 
.  .^  %  ffiBf^hiBife,  ^'btPk  ff.  Jiaft,  and  perhaps  upgn  the  atncrtl 
^•5^,  aodthe  direaiontof  the  ftatute  of  wills,  for  the  favourable  con- 
^•"■^  rardy,  if  ever,  been  difpoied  to  let  in  the  heir  againft  the  ex- 
f^  declaratioa  of  the  teftator,  who  appoints  another,  while  there  wat 
^T  p^biKty  of  uiKinj  out,  by  wy  mci»9  of  rccciTablc  evidence,  who 
-Jt  ether  w«,  , 
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In  the  cafe  in  Lord  Vaughan\  Reports,  259,  the  intto 
of  the  propofition  there  laid  down  has  been  much  doubtc^ 
Lord.  Chief  Jufticc  Wilmot  faid,  that  he  had  often  doubt-. 
the  politton  there  hid  down,  that  ah  heir  cannot  be  diiinh 
ritcd  bilt  by  neceflary  implication.  That  he  could  wii 
there  had  been  added,  or  plain  intention* 
'  The  cafe  of  Lane/borough  and  Fck,  l  tinderftand,  was 
eibiit  fiw  ninety-4iine  years  to  James  Lane^  and  after, 
eftate  to  the  heirs  of  his  body.  The  Lords  were  of  op 
nion,  that  the  eftate  of  James  could  not  be  enlarged  I 
*  imp^ation.     I  will  venture  to  fay,  that  it  cannot,  bein 

only  a  chattel  intereft,  be  enlarged,  even  by  exprefs  words, 

[Lord  Mansfield  faid,  there  was  no  queftion  there  abot 
the  heirs  of  the  body  rf  James.l 
[  170  ]       I  h<^,  cither  by  exclufion  of  the  after-bom  ifibe,  or  b 
raifing  eftate  to  them  by  implication,  the  limitation  o\  c 
mayftand  to  the  heirs  of  Thomas  Morgan. 

Lord  Mansfield-^As  at  prefent  advifed,  I  cannot  wi£ 
a  farther  al'gument,  the  fubjeft  has  been  fo  well  argued  o 
both  fides ;  and  all  that  can*  be  &id  on  it  feems  to  be  e^ 
haufted :   But  if  the  parties  defire  a  farther  argument, 
fliall  certainly  give  it- 

On  motion  made  on  behalf  of  Mrs.  Jones,  the  defendant 
it  ftood  for  farther  argument. 

ItFebruary^  1773- 

TWicthcr  Lord  Mansfield'-^Thc  only  ground  you  went  upon  to  fijp 
Sgr^^ni  pon  it,  as  an  executory  devifc,  wad  a  dyhig  without  iffiic 
the  words  m  the  life  of  teftator.  This,  I  think,  h  not  within  the  in 
to  the  fona  tcnt  of  thc  tcftatOr,  and  therrfore,  it  did  not  ftrike  me 
of  the  fail  The  words  would  carry  to  the  ifEiC  of  the  fecond  marriage 
siMTiagc.    j^  ^^^  meaning  reftrams  them  to  the  fixA,  there  will  fall  th< 

queftion. 

Wwtiicr  a       But,  fuppofe  the  meaning  of  thc  will  dont  confine  th< 

double  con-  ^^^^  tothefirft  iffue,  then,  whether  there  is  not  a  doubl 

eontingency.     And  though  in  the  cafe  of  the  Duke  of  Ncr 

folky  fuch  double  contingency  was  thought  too  remote,  yci 

I  need  not  quote  Saherton  and  Sabertofi,  and  many  other  oJ 

thc  modern  cafes,  where  it  has  been  held,  that  if  the  feconJ 

contingency  never  arifcs,  (as  in  this  cafe,  if  there  were  no 

after-born  fons)  then  the  devife  over  is  good,  as  within  the 

time  of  law. 

I  fpeak  no  opinion  -,  but  would  hear  every  point  argued. 

^eftion 
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Q^fikm  too.  Whether  Jhere  is  ^ot  an- flatpre&  de^ife  to  whether 
^  ffltcr-bom  fon  i  who  has  »  power  givoi  him,  whenever  ^^^^ 
he  ihail  be  bom,  ifc.  to  appoim  jomtiure,  s^  inake  leiiies,  ^oet  not 
J!  the  £uiie  maimer  as  the  other  Ions.  *  take  by  ei- 

The  cafe  came  on  agaiB  Triniiy  tten,  4th  of  May.  prdtdcirife. 

Mr.  DuMwtg — Tbtf  cafe  comes  be£n:e  thd  court  from 

CbiKa7,  ^  ^  opinion  of  the  court ^I  ihaU  ftate 

ikrdy. 

Sir  WUEam  Morgan  makes  a  deed  ci  fetdemeiit.previ* 
osB  to  bis  marriage :  Eftates  taU  are  giv«»,  in  the  tiAial 
n^ncT,  to  his  eUeft  and  other  fea6^  theo  roverfion  to  him- 
Htinfce.  .       v  r  1 

Then  he  makes  a  will  after  his  marriage,  and  difpoiet  oi^  '  ^ 
fi^  eftates  to  his  yoongeft  ion,  JSdward  Mar^Hf  and 'the 
has  male  of  his  body  i  then  to  the  ddeft  fon,  in  tike 
i^^nner*,  remainder  to  km  to  be  bora  after  his  deceafe;  dc- 
^es  over  to  hts  brother  71  Morgan,  for  life ;  remainder  to  - 
Ui  hdn  loak  ^  remainder  to  himfelf,  in  fee :  Thus  of  the 
cibtes  purchaled  fince  the  marriage.  As  to  the  eft^tes 
vhich  be  confidered  in  himfelf,  under  the  marriage  fcttle- 
s^t ;  he  difpoles  of  his  eftates  in  Monmouth  and  G/amor- 
£i3<h  a&cr  hSsare  of  iillie  of  his  fons  already  born,  and  of 
^  odier  ion  lawftdly  begotten,  and  hereafter  to  be  bom, 
to  hb  brother,  T.  Morgan,  far  life;  with  remainder  to  the 
iSic  in  tail  male. 

He  inade  tUs  wilt  the  third  of  April,  1701,  and  died 
Ac24th,  leaviiig  iflue,  JViliiam  and  Edivard  Morgan,  and 
l^^dg^bters,  Rachel  and  EHztietb.  WiUiam  died  an  infant, 
i*  1740;  Edward  at  the  age  of  twenty-one,  in  I74(i; 
^  Racbel  died  without  ifllie,  and  Elizabfth  only  ftirvived. 
At  tkis  time  the  ^leftion  in  aU  wills,  is  the  clear  intentioti> 
^'Ud&ifs  the  dirty  and  inclination  of  the  courts  to  follow. 

Sir  Charles  Morgan,  nephew  of  the  tcftator,  was  living  That  tcfta- 
«  die  time  of  the  teftator's  dcccafe,  and  entered  on  the  tor  meant 
<5oth  tf  his  father  and.  brother,  and  is  in  pqOcffion.     If  ^ZuuSi 
tkedanghto-  take,  it  wiB  be  contrary  to  th^  intention  of  the  before  hi* 
^flc.'  If  the  words  i^er  bom /on  are  confidered  as  pre*  daoghtcr. 
fcfriig  hfStk  tflue  tp  his  Drothees,  they  may  be  underftood 
foils  rf  laidj'Jiachel,  linder  the  marriage  fcttlement. 

Thk  wttt  wa6  ttade  in  the  teftator's  kft  illncfa :  I  th)ok,  J^^^l  ^^ 
^^Wy^fert,  hemnft.  have  meant  after-born  ibns,  or  fon&  f^ns^  ^^ 
^  wbodi  Lady  Rachel  might  probably  be  enficnt,  r.nd  who  muft  Imve 
aigbt  be  bom  after  his  dcccafe.     Befides,    in   his    witt  'H^^^^ 
itf  rajkes  Lady   Rachel  guardian   of  thefe  after-born  cbil-  ^^ 
^5  which  ihe  could  be  of  i\o  others  but  fuch  as  were 
P  to 
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to  be  born  of  her.     If  it  fhould  be  prefumed,  the  liardfliip 
would  have  been  great,  if  he  had  got  over  the  then  illneli : 
Either  in  that  cafe  he  would  have  had  an  opportunity,  at.vl 
clination,  probably,  on  having  children  by  a  fecond  mar- 
riage,, to  have  altered  his  will,  or,  if  he  had  not  altered  it, 
it  h  determined  on  the  coDcurrent  teftimony  of  Sir  Eardin 
Wi\motj  Lord  Chief  Juftice  De  Grey,  and  Lord  Chief  Ba- 
ron  Parkety  that  a  marriage  and  children  was  virtually  j 
revocation  of  a  precedent  wiU. 
That  the         ^ut  take  this  meaning  as  large  as  poi&Ue  when  he  had  nc 
contingen-    aftcr-borh  iflqe,  the  next  remainder,  in  the  intention  of  tht 
btro  d^l-'  ^^^3^0^  ^^^  operation  of  law,  takes  immediate  effcft.     If  thr 
drm,  what-^o^^^t  over-rulcs  this  ground, 'they  will  over-rule  not  onl;. 
ever  it         the  authority,  but,  which  is  more,  the  good  fenie  of  nKniiJ 
meant,  ne-  concurrent  determiuations*     But  it  h  faid  here  is  no  abfdut-J 
pcningTtiie  ^^^^^^  »  ^md  eftatcs-tail  muft  be  raifcd  *  by  exprefs  vrords  <a 
next  rc-       nccclTary  implication.     What  necefFary  implication  mean? , 
maindcr      but  plain  implication,  I  can't  tell  j  and  if  it  means  aily  thir.;^ 
immt^iatc-  more,  I  apprehend  it  would  not  have  been  ufcd  at  this  day 
ly.  No  crofs  remainder  would  ever  take  cffc6l  by  neccflary  im 

L  *'72  ]  plication.  I  underfland  the  court  dropt  fomething  hii 
Term  apout  a  contingency  with  a.  double  afpeA,  which  is  * 
quaint  phraC;  I  do  not  perfectly  underfbnd^-But  if  it  mein*^ 
as  on.  truft  on  one  event,  the  entire  eftate-tail  to  one  perfon 
and  if  fuch  an  event  happens,  tlien  the  entire  to  another  per 
fon ;  I  take  this  not  to  be  fiKli  a  contingency:  But  this  i 
fo  far  a  contingency  with  a  double  aipe^l,  as  to  hayc  conti 
deration  of  the  after-born  fons,  and  if  none  are  born,  thru 
on  that  contingency,  a  difpofal  looking  inuaediately  to  thJ 
heirs  of  Sir  Tbotnas  Morgan, 
What  is  Lord  Mafufield — Are  you  not  aware  that  a  double  contin< 

cmrthiRcn-*  g^"cy  is,  as  in  the  Duke  of  Nor/o/is's  Cafe,  where  thcr< 
cy,  with      were  three  or  four  fjcli  contingencies.   . 
double  af-         [StjlfcrUn  and  Saberton  there  quoted ;  Stanley  and  Leigh 
^^^  •  If  a  fon  is-  born,  he  takes  the  whole  eftate  immcJliatcly  •,"  i! 

no  fuch  fon  is  born,  then  the  devife  over  is  good.     I  don' 
.  coixfider  this  as  immediately  a£Fecling  the  cafe,  but  only  qur 
cunque  via  datdy  it  was  taken  hold  of  to  fct  the  argument  ii 
all  its  lights.] 

This  is  an  eftate  of  inlieritancc.  I  admit  it  would  not  b; 
good  as  an  executory  devife  ;  that  there  is  no  expreft  limits 
tion  I  acknowledge:  However,  there  is  an  implied  one 
Then  as  to  the  power  .  of  jointuring  to  the  after-borr 
fons —    . 

Lon 
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Ijord  Mansfield — This  ftruck  me  very  much  :  But  I  take 
it  'tis  only  of  the  eftates  he  was  fcifed  of  in  fee,  not  of  thofc 
in  Monmouth  and  Glamor gar^ire,  * 

I  underftand  that  after  the  death  of  the  elder  toother, 
the  younger  fon  was  to  take  all,  and  would  be  in  pofleflion 
of  the  whole ;  and  as  to  which  eftates  are  concerned,  the 
provifo  fays,  "  all  the  eftates  of  which  he  was  or  ihould 
**  hereafter  be  in  pofleflion  5"  and  that  the  fame  power  of 
leafing  and  jointuring  fhould  be  on  one,  and  not  on  the 
other,  or  in  a  diflerent  way,  was  unlikely :  And  this  power 
h;  to  arife  on  and  not  before  their  coming  into  poireflion  j 
ib  chat  though  it  could  not  take  efle<£l,  perhaps,  as  to  either 
of  the  fons  provided  for  under  the  marriage  fettlement,  ei- 
ther as  to  the  part  into  which  the  youngeft  was  to  come  firft 
into  pofleflion,  or  that  into  which  the  eldeft ;  yet  as  to  the 
other-bom  fons,  it  might  take  eSeft ;  arid  then  there  is  a 
(ievife  by  implication,  or  elfe  the  after-born  fons  may  be 
meant  of  the  fons  of  Lady  Rachel  only,  and  if  that  be  the 
cafe,  it  makes  for  us;  And  laftly,  as  I  underftand,  the  cafe  [  i--^  i 
of  Lane/borough  ZTi6.  Fox  is  made  of  importance  to  the  point ; 
If  my  learned  friend  ftiews  in  what  they  agree^  I  promife  to 
flicw  in  what  they  d'^er. 

Lord  Mansfield — ^Tcontend,  that  neithef  the  brother,  nor  For  the  dc- 
the  two  fons  of  that  brother,  took  any  thing  under  the  will,  fpf^'f "/: 
by  the  rcuduary  ciaule.     I  mamtam  it  to  be  an  executory  executory 
dcvife  after  an  indefimte  failure  of  ifliie  ;   and  therefore  too  devifc ;  too 
remote.     The  intention  of  the  teftator  will  be  fupported,  ^f^^'f'  *"** 
but  not  againft  the  heir  at  law;   except  upon  clear  proofs.  ^^^^^ 
The  intention  of  the  teftator  alfo,  however  clear,  cannot  be 
romplied  with,   if  not  confonant  to  law.     The  rciiduary 
:laufe  is,  **  As  to  all  my  eftates  not  hitherto  devifed,  I  give 
^  and  bequeath,  in  cafe  my  fons,  born  and  hereafter  to  be 

*  bom,  die  without  ifliie  of  their  bodies,  lawfully  to  be 

*  begotten ;  then,    in  fuch  cafe,   and  if  it  Ihall  fo  happen, 

*  I  give  and  bequeath  tq  my  brother,   i^r" 

He  fpeaksy  as  plainly  as  poflible,  of  eftates  not  hitherto 
tvifed :  He  gives  expreisly,  after  a  general  and  indetcrmi- 
'  le  failure  of  ifiuc.     It  will  never  be  faid,  that  if  Sir  //  ;7- 
f  had  been  advifcd  by,  an  able  conveyancer,  he  would 

le  made  a  deviie  confonant  to  law,  if  he  did  not  make 

(h  ;m  one,  but  one  quite  the  contrary. 

I  As  to  the  meaning  of  the  words,  *«  after-born  fons,"  I  ^^^^  ^"1*" 

"  lit  fee  any  gentleman  arguing  this  point-,  has  fpoken  with  ^^-^^J^^l^^ 

i  loot  meant,  the  heir  at  law  Ihall  come  in,  if  It  be  unccrrain  ;  biit  th:*t  it  is  gcucial,  ' 

icanioi  too  far ;' and  that  cftates-tail  cannot  be  railed  by  implication,  where  no  ptc- 

\  eftace  is  given. 

P  2  csrt*.in'y. 
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certainty}  which  of  the  two  meaoings  the.tefiatbr  had; 
whether  a  general  failiire  of  ifluc,  or  of  ifllie  by  Lady  Rackti 
Both  cannot  be  mamtained  ;  and  then>  for  the  uncertainty, 
the  heir  at  law  will  come  in.  But  I  apprehend,  whatever  he 
poffibly  might  intend^  he  has  made  the  devife  fo  general, 
that  it  cannot  be  refttained  to  fons  of  Lady  RachJ*  As  to 
ieftates  tail^  to  be  i^ed  by  implication  to  all  the  after>bom 
Tons,  I  believe  there  never  was  fuch  a  railing  of  an  efiate  xo 
perfbns  who  had  no  previous  eftate  given  them*  Where  a 
man  gives  an  eftate  to  his  Ton  after  his  wife's  death,  an  eftaic 
ibr  life  is  indeed  raifbd  to  the  wife ;  but  it  is  by  an  impHa- 
tion  ftriftly  neceflary*  But  I  contend,  no  eftate  has  cvtr 
been  raifed  by  any  lower  degree  of  implicati<m  without  a 
precedent  eftate. 
UiicertaiB-  Gardiner  and  SiiUon.  In  the  cafe  before  cited»  Holffus 
ty.  and  Mfynell^  the  court  take  notice,  that  they  can't  gjve  an 

eftate  to  the  fons,  becaufe  they  do  not  know  how  and  m 
what  order  they  are  to  take.    Here  Sir  WtUiam  has  not 
given  a  hint,  whethor  they  fhould  take  for  life,  remainder 
in  tail ;  whether  they  fhould  take  by  crofs  remainders  be- 
tween themfelves ;  whether  fuccefllve  \  or  how. 
Want  of  ef-      Cuttmins.    That  no  eftate  tail  was  raifed  by  the  words, 
utc^prccfi.    cc  For  want  of  iffue  male,  or  failure  of  iflue  malcj"  for 
want  of  a  preceding  eftate.    I  think  the  cafe  of  Lanejk^ 
(  174  3   rough  and  J^ox  is  very  much  to  the  point,  where  the  quefti- 
on  was,  whether  James. Lane  took  any  greater    or  other 
eftate  than    under    the  fettlement.    The  objedHon    w2$ 
preciftly  as    in  favour  of  Mrs.  Jones:  The    court  faW, 
there  was  no  neceftary  implication,  and  lefs  was  not  fuf- 
ficient. 

[LonLAftfitpfcAZ-Had  he  not  aneflatefor  life  ?]  Yes;  but  ur- 
der  the  fettlement :  And  thofe  two  efbtes  could  not  be  tackcx! 
together  in  two  inftruments.  What  Mr.  Kenyan  faid  did  oot 
feem  to  the  cafe  that  the  elbte  of  Lane  being  for  years  could 
not  be  enlarged.  The  cafe  of  Moor  ^jodParier  is  p rccifc^y 
the  fame  as  that  of  Lantjhorough  and  Fox^  (except  the  eftate 
ibr  life)  which,  for  the  reafon  before-mentioned,  and  in  the 
arguments  of  the  counfel,  and  in  the  opinion  of  the  houfft 
feems  to  have  been  thrown  quite  out  of  the  queftion.  And 
then  the  decifion  was,  that  it  can't  take  place  a^  an  efbte  br 
implication^  and  as  an  executory  dcvifo  was  too  remote, 
what  is  the  natural  conftruftion  of  the  provifo  I  Why,  it 
was  as  to  the  eftates  he  came  by  after  the  marriage  by  pw- 
chafe,  and  was  fetfed  in  fee :  And  of  fuch  eftates  for  liie 
are  made,  to  all  who  aro  to  take  in  them.   But^  as  to  the  tc< 
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naots  in  tail|  they  could  even  fuffer  a  recovery^  and  bar  the 
vhdc  mtereft  \  much  left  do  they  want  power  to  grant  lev- 
ies, and  laHe  jointnres.  As  to*  crois  remainders  ratfed '  by 
imjdicatidny  niiere  b  the  pitcedent  eftate  to  raiie  them  oat 
of? 

As  to  the  analogy  from  the  cafe*. of  Saberton  mA  Saiarton^  3^^"* 
hsnlfj  and  Lttgh^  I  take  it,  there  is  no  argument  from  them  Sx!mwiai>- 
iaiupport  oJF  tUs  derife ;  becaufe  in  ail  thofe  cafes,  there  is  gy  of  the 
an  cxprefi  dcvife  to  thofe  after  whofe  death  ^vmhout  ifiiie  ^**°^5jjr 
nole  remainder  ofitt*  is  Umited.  baton,  *c. 

[Lord  JMSfngfeAf— As  to  Chif  caie,  I  woold  explafai  the 
dcobfe  contingency  more  clearly  than  I  had  done*  «  If  my 
^  fons  (&  withoQt  ifibei  then  I  give  over ;  if  I  have  another 
^  ioQy  and  he  die  withoat  ifltie,  then  I  give  over  allbb"] 

As  to  the  difpofal  of  themj  the  difficulty  acofe,  that  in 
dk  of  real  eftate,  an  unborn  perfon  might  bar  the  tail, 
vlien  he  came  to  the  age  of  twenty-one;  but  in  perfbnal, 
it  was  thought  that  there  was  no  bar,  becaufe  there  conld  be 
no  recovery ;  And  thence,  I  take,  the  difficulty  anyfe.  But 
tbel^rth  immediately  is  a  bar  in  that  cafe,  and  the  whole icC-  j 

t^c  vefts.    Mr.  if anj^^/i/ concluded  with  obferving,  that  as 
itcodd  not  be  good,  for  the  reafons  he  ftated,  as  an  im- 
inediate  devife  of  the  reverfion,  it  could  no  way  take  tSt&^ ' 
l^it  as  an  executory  devife,  and  as  ftKh,  void* 

Mr.  Dunmtig'^  admitted,  in  ietting  out,  that  the  inten- 
tion of  the  teftator,  however  plain,  cannot  take  eSeft,  nur 
^s  confonant  to  law.     I  admitted,  that  as  an  executory  de* 
^e^  it  was  not  good}  but  it  is  therefore  contended,  (with-  f  17^  1 
otit  a  fhadow  of  ground,  that  I  can  find)  that  Sir  WilRam  ^  ^ 

Msr^an  meant  an  executory  devife.  ,Why  throw  fuch  an 
^tperlion  on  the  memory  of  my  client's  anceftor,  as  to  fup- 
P^heknew  any  thing  about  them,  or  their  diftinAions  ?  or 
iQeznt  to  make,  or  in  h€t  did  make  one  ?  The  words, 
^  dien  and  if  k  (hall  fo  happen,**  are  the  only  words  on 
^hich  it  is  tak^  that  he  meant  a  future  and  not  a  prefent 
intertft.  I  thought  I  had  already  anfwered  this,  and  that 
'  IK)  doubt  was  entertained  about  them,  and,  I  think,  the 
tonrt  ftill  entertains  none. 

It  has  been  faid,  from  fome  notes  in  fliort  hand,  which 
1  <io  not  expepft  to  hear  geeefalfy  lil  thefe  cafes,  that  he 
^  mean  after-bom  in  bcfth  the  fenfes ;  and  therefore, 
^^3t  he  meant  neither.     He  muft  have  meant  one  way  or  ^ 

^^  other ;  and  it  is  indifferent  to  me  which  he  meant.     As 
^  vha't  has  been  faid,  that  In  crofs  remainders  there  was  ^ 
precedent  eftate  always,  the  ground  of  all  thefe  determina- 
tions 
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tions  has  been  neceflary  implication ;   in  other  words,  plain 
.    intention  :  If  the  intent  is  cither  way  plain,  I  can't  ice  the 
nccciVitj  of  fuch  previous  eftate  given  by  the  will. 

In  the  c?St  Mr.  Mtwsjield  cited,   where  an  eftate  for  life 

,  pniTcs  by  implication,  there  is  no  previous  eftate  to  the  pany; 

\  fo  tliat,  I  think,  the  cafe  makes  againft  the  argument.    As 

to  Gijrdiner  and  SleJdofiy  the  cafe  was  reftcd  on  the  fuppofcJ 

u-iccitainry,  and  on  that  point,  I  don't  tlunk  it  quite  lu£- 

cient. 

The  cafe  of  Moor  and  Parhr  was  determined  on  the 
footirtg,  that  I  cr.n't  take  two  inftruments  together.  So  w:j 
the  cafe  of  Lrncjhorough  and  Fox  exprefsly,  by  what  I  ha\e 
'  Ivicn  aMe  to  fee  of  the  arguments  and  decifion  of  ih^ 
Houfe  of  Lords.  And  if  I  contended,  that  two  inftrumcnis 
fliOTild  be  ta'.kcd  together,  they  would  make  againft  mc, 
and  I  Hionld  be  arguing  againft  dcciiions.  As  to  the  point 
cf  joi;nurinj';,  $23'<^'.  my  learned  friend  faid,  it  was  of  no  ule 
to  thofe  wlio  had  an  eftate  tail,  but  to  thofe  who  liad  an  c!- 
tare  for  life.  Then  it  was  applicable  to  .nobody  j  for  it  is 
taken  v:i  the  fctrlcment  always  as  connefted  with  fuch  eftatt:, 
to  v.-hich  ]\Tr,  Mnnsfitld  mal^s  it  ufelefs.  It  is  not,  pcrhapsi 
ufclcfs  to  have  the  power  of  granting  Icafcs,  raifingjcin- 
turji,    \^L\ 

Judgment         Lord  M cms  field  i^^wtTt^  the  opinion  of  the  court  in  the 

of  the         fcllcwir.g  terms  : 

CafiTftatcd  '^'"^  W^itlc.my  at  the  time  of  making  his  will,  was  fcifcJ 
in  vzt  of  fcveral  eftates  in  Mzimoulh  and  Guimorgan^  and 
alfo  of  equities  of  redemption,  and  of  eftates  in  BncLn\ 
and  had  crcat  eftates  in  Montnouth^  under  the  ietticmcct. 
Eft::tc  to  himiVlf  for  life  ;  remainder  to  the  iffuc  of  Lail/ 
Rr.dc!y  in  tail  male;  reverfion  to  himfelf,  in  fee;  Wi.a 
provifi^ns  in  truft  of  the  ufual  contingencies  of  a  fon's  he- 

[•  176  ]  i-g  cr  not  b  In^^.  Having,  therefore,  this  reverfipn  in  ftv, 
aiKL  Seeing  his  elueft  fon  greatly  provided  for  by  the  marriage, 
he  gives  to  his  youngeft  fon  Edivard,  in  ftricl  fetdement ; 
reni:ilr.der  to  J'^^iHinfn  \  then  to  the  after-born  fon,  whom 
he  makes  alfo  tenant  for  life  5  remainder  to  his  brother 
TJ/vv-v.*?.  The  next  dirpofition  regards  the  queftion. — IVr 
the  iakc  of  the  bar  TiwdJuidctitSy  I  cite  fo  much  of  the  cak. 
«  Forafmuch  as  it  is  my  intent  and  meaning,  that  if  all  my 
'*  (vTs.y  and  fuch  hereafter  to  be  born,  and  their  iflue  nuic 
«  cf  their  bodies,  lav.'fullv  to  l)e  begotten,  as  aforefiitl," 
(which  has  nothing  to  be  referred  to  but  the  difpofal  in  f^e 
pr-cedent)  «  die  v.-ithout  iflue  male.  In  cafe  and  if  it  M^ 
*'  fo  happen,  that  my  fons  MWtatn  and  Edward  die  with- 
it  out 
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*ODtiflbc  and  any  other  after-born  yS«  without  ifluc,  then 
**  I  girc  the  remainder^  which  is  a  word  of  importance,  and 
'•  all  reccrfions,   Is^c,  which  are  words  in  courft,  to  nay  bro* 
"  thcr,*'  in  ftrift  fettlement,  aj  before  to  his  fons :   And 
thk  he  does  with  the  fame  powers  as  under  the  marriage 
iatlement:  Remainder  in  tail  mate  to  hU  brother's  fons;  ^^JJiict* 
rc-.aiion  to  his  own  right  heirs,    in  fee*      The  queftion  the  aftcr- 
arifes,  whether  the  devife  not  too  remote  ?     Before  I  come  JjO"  fon«, 
|o  this,  a  queftion  arifcs,  which  is  very  material.     Whether  ^^^  ^^^_ 
c  i*  to  be  conftrued,  though  there  are  are  no  words  to  ref-  rLgeJw 
tJ*in  it,  that  the  limitation  in  queftion  extends  to  the  fons  by  Lady 
hi  might  have  ^  any  marriage^  or  thofe  hy  Lddy  Rachel  only.     Rachel  on- 

There  is  a  power  given  to  his  eldeft  fons,  \o  to  his  young-  ^ 
eft,  when  they  come  refpe^vely  into  pofleffion,  to  make 
^es ;  the  fame  power  is  given  to  his  bi-othcr  Thomas^  and 
^is  hciis  male,  when  tkcy    come  into  pofleiEon  iuccef- 

Queftioii,  Whether  the  limitation,  as  to  all  the  lands  nn-  whether 
^sr  the  fettlement,  is  not  void  ?   If  it  is,  the  daughter  is  en-  the  Umiu- 
Tiiled,  as  the  revcrfion  was  in  Sir  William  in  fee,  void^T' 

It  is  contended,  that  by  the  after-born  fms^  is  meant  fons  ^*  i^^^ 
'^  snjfucueding  marriage^  which,  there  being  no  previous  dantenti- 
i'fiUatian  to  the  iflae  of  fuch  fucceeding  marriage,    then  ^«d- 
•'^crc  is  a  limitation  of  a  fee ;  but  fuch  a  fee  which  the  law 
«*i»!  Dot  allow,  but  upon  certain  reftri6Hons. 

It  has  afterwards  teen  contended  upon  another  point. 

^iij  sf  tie  difptites  in  the  world  artfefrom  words,*     It  is  what  is  nc- 
»-ii  t  Vicce^ary  implication  muft  be  \   and  this  necejfory  impli"  ceffary  im- 
'  -:??  muft  be  an  impcjfihility  to  he  otherwife.     There  never  plication, 
^i"^  luch  an  one.     A  neceffary  impUcation  is  fuch  as  does  not 
-"^1/  a  csnjeBute,  but,  upon  the  whole,  cannot  be  doubted 
iL 

In  tiie  cafe  of  Corrington  and  Hellier,  a  man  by  his  will, 
^-:iilng  10  make  a  family  fettlement,  and  to  prevent  the  re- 
-"limler  from  being  barred  by  the  tenant,  he  having  no  ^  ,,,  n 
'-chold,  made  an  cftate  for  ninety-nine  years,  ifhejbotdd  *-  ' '  4 
^  ^'^i^  live :  The  drawer  omitted  the  words,  ij-  he  fxuld  fo 
"■;l  *•:«'.  It  was  not  impojible  he  ihould  give  an  eftate  for 
n  fictr-abae  years ;  but  Lord  Hardwichy  on  the  general 
'^^"Tof  the  cafe,  thought  the  words  were  to  be  added,  to 
i^'-yh  the  plain  intent,  Serjeant  Hilly  in  opening  faid, 
'-crc  was  no  doubt  of  the  intention  9  but  that  it  was  not 
-•  exprelTed  as  to  take  effect  by  law.     Mr.  Mansjield  pretty 

ftronoly 

*  Vtde  EITay  on  Human  Underlbadiitg,  e,9,  lo,  T^. 
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ftrongly  doubted  the  intention^  and  when  iotention  is 
doubted  by  counfel,  without  argument,  I  own  k  goes  a 
great  way,  5ir  William  Morgan^  who  had  moft  aniply  pro- 
vided for  his  daughters,  being  pofieiTed  of  a  very  great  ef- 
tate,  after  default  of  heirs  male  of  his  body,  tmder  tlie 
fettlemcnt,  gives  to  his  brother,  whether  he  thoi^t  of  a 
Tccond  marriage,  or  no :  Neither  he  nor  the  drawer  phin- 
lyi  had  thought  of  an  executory  devife.  Now  I  think, 
therefore,  tMs  devife  may  be  fuppoxted  according  to  the 
intention  of  the  teftater,  two  nvnys :  Firft,  if  he  had  a  wv 
to  a  y?«?f;i  marriage  $  if  tliat  had  taken  effe<El,  accoiviing  to 
what  has  «vcry  juftly  been  faid  by  Mr.  Dunwngy  this  vwrrl- 
riage  with  ijfue  would  have  been  a  revocation  di  the  fcttle- 
ment  and  will ;  fo  that  the  brother  would  not  hav<  taken 
the  reverfion  till  after  a  general  failure  of  ifiue  male :  fiat 
taking  it,  as  \  verily  believe  to  be  meant,  of  Lady  RaM 
only:  The  teftator  was  in  his  lajl  ilhiefs ;  the  will  three 
weeks  before  his  death  s  he  makes  Lady  Rachel  gj4ardian  and 
executrix.  He  difpoies  of  the  remainder  by  thcfe  words 
expreisly,  remairtder;  not  remaindtrs^  as  confidering  what 
«ftate  he  had  to  give,  and  iindthg  it  was  only  wiixt  ihould 
be  remaining  in  him  after  ^  the  failure  of  the  ejlates  partiadorU 
limited  under  the  marriage  fettlement :  this  wluch  remtundtr  he 
gives,  under  that  defvr^tion,  immediately  to  his  brother,  wth 
the  fevcral  fubfequent  ^imitations  over  to  the  ifluc  i  rcvcrdoa 
to  himfelf  in  fee  ftill  referved.  But  taking  the  words  ^r- 
bornfons  in  the  largefi  fenfe^  what  will  be  tlie  confequencc  ? 
That  the  Ions  of  any  other  marriage  fliall  take  an  efatt 
tail. 

In  cafe  I  fupply  the  words,  «  In  cafe  my  fons  f  The 
fons  I  have  now,  or  any  hereafter  to  be  bom  fon  of  airj 
ether  ivlfey  4awfully  to  be  begotten,  fhall  die  without  iJa; 
of  their  bodies,  lawfully  to  be  begotten,  then  remainder  to 
Sir  Thomas  Morgan  ?  What  then  ?  If  Sir  Tbomeu  Morgan 
is  not  to  take  till  after  failure  of  the  iflue  male;  he  not 
meaning  to  disinherit  any  of  his  fons  \  it  then  follows,  that 
they  take  an  eflate  tail.  And  the  other  fons  are  an  examfU 
ho%v  they  are  to  take  it ;  fcilicety  futceffiveJ* 

A&  to  the  powpr  of  jointuring,  istc.  \^hlch  is  properi]f 
given  to  tenants  in  tail,  if  it  extend  to  all  thefons^  as  wdl  on 
edates  under  the  fettlement  as  in  fee,  (and  that  pai  wUch 
impowers  his  brotheri  and  the  ifiue  of  his  brodier^  when 

,thcy 

♦  Verba  reUta,  &c. 

Ccrtum  «ft  ^uod  ccrtwi  MddifatdL 
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ther  fiiaB  come  iocceffivdy  into  pofleffion^  can't  properly,  I  [  178  ] 
fhiak,  pLfend  to  due  (ettkd  eftates)  then  it  isj  as  dear  and 
rxprtfs  as  poffiUc,  an  eftate  tail  to  the  fons  ham^  and  after 
td  be  bona,  in  the  ftrideft  fenfe  \  remainder  in  tail  to  his 
brotlicr;  reircrfion  to  himfdf^  in  fee.  If  we  are  to  conftrue 
this  as  an  executory  deviie,  we  are  defired  to  Jlrain  a  coa^ 
fmB'mj  in  trder  to  Jet  afide  the  Ufiaim^s  wboU  tvUI  and 
iMtnti  viKi  ought  mt  U  he  done.  We  ihall  madce  onr  etrtu- 
irate  according  to  our  preTent  opinicm ;  and  if  we  Ihould  al- 
ter oar  ofsnioBy  we  will  have  it  argued  again. 

[h  ocver,  I  believe,  was  £irther  agitated  in  the  King's 
BcBcii :  and  the  Lord  Chief  Juftice  made  his  decree  accord- 
ing to  tiie  certificate ;  from  which  decree  Mrs.  Jones  ap-  ' 
poled  to  the  Honfc  of  Lords,  and  the  counfel  began  to  be 
ki«»d,  AfrH  12,  1 774- 

At  the  fame  time  a  crofs  appeal  was  brought  againft  the 
<^ecree  of  the  court  of  Oiancery,  concerning  fbme  copy- 
bold  lands  under  the  fame  will  \  and  both  were  proceeded 
Dpoo  togedier.  The  queftion  upon  the  copyholds  was  be- 
f>>re  the  Lord  Chancellor,  at  the  iittings  after  Trinity  term, 
'T73>  ^f  ^  the  queftion  which  was  before  the  Bang's 
B^h  ^ypears  much  the  principal,  it  feems  better  to  take  to- 
gether what  relates  to  that,  though^  for  convenience  of  the 
F^ies,  both  were  argued  together  before  the  (ioufe:  And 
I  Ihall  have  prrncipaliy  taken  the  argument  in  foch  parts  as 
^cre  Iktie  or  not  afl  urged  before  Ac  court  of  King's 
Becdi;  and  which,  thou^  they  did  not  leem  immediately 
to  2§e£t  the  dccifion,  appear  to  contain  leveral  ufeful 
points,' 

CtitTiFicATE  was  returned  accwdinglyy  and  the  Lord 
Chancellor  made  his  decree  piuHdiant  to  the  cer- 
tificate :  From  which  an  appeal  was  had  to  the 
HoosE  of  Lords,    and  by  the    advice  of  all  the 

JtTDGES^  DECREE  AFFIRMED. 

The  King  aga'mjl  Newman,  and  others. 

On  the  Gatne^An* 


0 


K  an  information  for  undue  conviftion  on  the  ftatutc  Ufing  « 

J  againft  keeping  and  ufing  greyhounds.  grey-hound 

Mr.  Nefvmany  it  appears  on  the  evidence,  conviftcd  two  ^J^Sny" 

P«Hbns  who  were  tl^emfclvcs  unqualified,  but  who  were  out  withaqo»- 

*iti  a  qualified  pcrfon;  which  they  pleaded  in  their  de-l»ficdgcn. 

.  '    *  tlemanwlio 

keep!  It,  if  not  within  the  ftatute. 
fence. 
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fence,  and  that  the  dogs  were  not  their  own.  He  faid  h 
knew  it,  and,  turning  to  his  brother  juftice  (aid,  «  The] 
are  duly  convifted,"  and  obliged  his  brother,  jufticc  to  ecu 
vift  them.  The  information  is  againft  both  jufticcs. 
T  i*Tg  1  In  this  cafe  it  was  faid,  on  the  part  of  the  jiifticcj  tha 
the  convifted  perfons  not  being  qualified  by  their  own  ^vi 
dence,  ^nd  it  not  appearing  by  any  evidence  cxprefsly,  thzi 
the  peribn  they  were  with  was  a  qualified  pcrfon,  or  thai 
the  dogs  were,  as  they  aiTerted,  not  theirs,  but  his,  thai 
the  information  might  not  be  granted.  It  w,as  farther  faid 
that  it  has  never  been  adjudged,  that  unqualified  pcrfon< 
out  with  qualified,  were  free  firom  the  penalty ;  nor  that  ii 
fignified  whether  the  dogs  belonged  to  the  qualified  men, 
or  to  the  others:  For  the  being  out  to  u/e  them,  was  fufii- 
cient  within  the  ftatute  ;  or  at  leaft  it  had  beca  mach  doubr- 
cd — Serjeant  Burland^  for  the  defendants. 

Lord  Mansfield-^litt  the  juftice  pay  the  whole  coils,  an  J 
go  before  the  Mafter.  .   . 

Serjeant  Burland—'Dot&  your  Lordftiip  think  Xhcmjitffir^ 
tntly  qualified  ? 

Lord  Mansfield — Tes ;  and  it's^  mattci:  of  tendemefs  to 
take  it  this  way,  I  know  you  to  be  very  judicious,  and 
thought  you  led  to  it.  The  defence  you  fet  up  for  the  jul- 
tice  was  none  ;■  if  it  had  been  ever  thought  of  by  them. 

I  remember  the  cafe  at  Exeter  of  the  poacher  j  the  grey- 
hound taken  in  his  pofleflBion :  Even  a  fpccial  jury  had  no 
doubt,  but  found  for  the  defendant.  Keeping  and  ufint; 
are  the  words  bf  the  ftatute.  Shall  not  a  gentlecnan  tak^ 
any  body  out  with  him,  to  beat  the  buihes,  and  fee  a  hare 
killed?  it  appeared  too,  on  the  evidence,  that  the  fum- 
mohs  was  taken  out  on  the  Sunday,  and  th&t  the  parties 
aiked  an  hour's  time  to  go  for  Mr.  Liftch,  the  gentleman 
they  went  out  with,  who,  they  fay,  is  worth  feveral  hun- 
dreds per  annum.  It  is  not  pretended  on  the  other  fide, 
but  they  might  have  brought  this  witnefs  in  three  or  four 
hours  at  leaft.   * 

Tills,  Lord  Mansfield  obferves,  with  fome  of  the  above- 
mentioned,  were  very  aggravating  circumftances.  However, 
you  know  the  ftrength  (he  added)  of  your  ow«  cafe :  Takw' 
it  by  way  of  information.  Serjeant  Burlandy  howcvor, 
thought  it  advifeable  to  defire  leave  then  to  refer  it  to  the 
Mafter,  which  was  granted  accordingly. 


The 
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The  King  agoing  Sir  Jofeph  Mawbey,    and 
others. 

Barley  nuc* 

OM  the  (hlute  of  1 1  G.  3.  againft  diilillation  of  wheat,  ed  withfop- 
two  hundred  quarters  found  preparing  for  that  ufc,  fcit«iwh«t 
Q  the  proportion  of  one-third  wheat  to  two-thirds  bar-  ^  (^"^ 

^T  with  it. 

*Thcy  look  thhty  quarters  of  the  wheat  the  defendants  Setungup* 
prcvcnicd  the  conftablcs  from  taking  j  and  Sir  Jofeph  Maw-  °^*^j^ 
h  makes  the  conAable  a  promife  in  writing,   to  furrender  ^^  ^ot  iaf- 
t'ae  aforefaid  wheat,  and  defires  the  copftable  to  feal :  After-  fident. 
virds,  they  turned  the  conftable  away,  and  altered  the  pro-  £  •iSo  J 
pcjition  to  one-eighth  of  wheat '  to  the  barley.     Thus  they 
crctrived  to  make  an  uncertainty  in  the  quantity  and  qua^ 
Ltt  of  the  commodity. 

A  fcrvant  of  Sir  Jofi^i  dcpofes,  as  to  the  mixture  in  the 
proportion  of  one-third  of  wheat,  and  in  the  manner  ne- 
ce^  for  diftilling.  The  feizure  of  the  wheat  by  warrant, 
^  the  prevention ;  and  afterwards,  the  fliooting  the  wheat 
2M  barley  together,  in  fomc  degree  by  himfcif ;  and  be- 
i:e\Ts,  the  other  fervants  might  ihoot  more  together,  as  they 
«crc  ordered. 

Cute  Miller^  one  of  the  men  who  were  cpmmiffioned  to 
evxute  the  warrant,  dcpofes  to  the  tenor  of  the  warrant, 
i  .1  names  the  perfons  who  were  aHb  to  execute,  and  went 
1  '^^ther.  Proportion  one-third  to  two-thirds.  Servants, 
^''lii  broomfticks,  £^r.  prevented.  Furnefs  and  Thomas 
^uWi^  had  the  warrant  ihcwed  them  before  receipt  of  a 
r/tc  from  Sir  Jofeph  Mawhey^  which  fays,  if  law  will  war- 
nnt  them  in  what  he  underffcinds  they  are  about. 

John  Lumley-^Cocfte  defired  to  fee  whether  the  wheat  was 
'i  the  fame  proportion  as  before.  Sir  Jofeph  Maivhey  lets 
Lix  in,  but  won't  fuffer  the  quarters  to  be  taken. 

Rule  to  Ihew  caufe  why  judgment  fhould  not  go  againft 
^-  pf^  and  Thomas  Mawbey. 

l^rd  Mansfield  m;de  his  report.  Special  verdift  found, 
'  ^t  Mawbey  and  his  b^rothcr  were  traders  in  diftillery ;  that 
lucy  were  not  millers ;  that  Gough  had  reafon  to  i'ufpeft, 
J  iit  there  were  more  than  five  quarters ;  that  they  found  two 
nundx&l  and  fifty  quarters,  two  third  parts  wheat,  and  onc- 
i-ird  barley ;  that  they  found  them  fb  mixed,  that  it  was 
Ji^crly  iir.poffible  to  feparate  them.  That  on  going  to  a  fe- 
tottl  fcizure,  they  found  about  an  huntbred  and  fifty  quar- 
*^  mixed,  about  one-third  part  wheat,  and  the  reft  bar- 
ley ; 
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ley  5  that  Sir  Jofeph  Minvhey  and  his  brother  violently  re- 
iifted  and  obih-uded  (he  rel2ure ;  and,  on  the  whole,  if  the 
.  feizurc  was  laiiful^  they  find  for  the  plaintiff;  ifotkrw/ef 
/or  the  defendant;  and  fubmitted  to  the  opinion  of  the 
court. 

-  II  G.  3.  r.  If  prohibitory  of  exportation  of  wheat  and 
wheat-flour,  and  the  ufe  c^  them  in  diftiUery,  then  if  any 
difliller,  ifc.  have  more  than  five  quarters  of  wheat  or 
wheat^flour  at  one  time,  or  any  for  his  ufe,  penalty  cnad- 
£  iSi  ]  cd;  then  power  on  warrant  from^juftices  to  conflable,  to 
enter  and  fcize.  There  is  an  exception  of  grinders  of 
com  and  millers,  The  queftion  arofe  rm  this.  Whether 
the  wheat  ground,  and  flour  fo  n^ixed  with  barley,  was 
forfeited  ? 

The  old  ca/e  was  cited,  if  a  inan  of  his  own  ad,  mix 
hay  with  my  hay,  or  money  with  my  money,  fo  that  they 
cannot  be  feparated,  nor  the  part  of  each  afcertained,  the 
whole  iball  be  mine. 

Cro,  7-  Warn  and  Eyres.  The  queftion  was  on  an  acti- 
on of  affault  and  battery ;  the  plaintiff  violently  threw  fome 
money  into  an  heap  of  money  of  the  defendant's.  There  it 
K^as  faid  and  agreed,  that  the  plaintiff,  had  no  right  to  any 
part;  that  otherwife  a  man  ihould  be  made  a  trefpafier 
agsunft  his  will. 

On  the  other  fide,  that  by  the  13  6.  3.  (theie  are  annu* 
al  a£b.)  There  is  an  authority  to  feize  any  mixture :  So 
that  the  legiflature  thought  with  Sir  J^fipi* 

The  principal  thing  which  feemed  obfervable  in  Lord 
MfiftsfiMs  report  was,  that  the  jury  found  him  and  his  bro- 
thers twi  millers.  It  appearing  ftrongly  on  the  Evidence, 
that  the  mill  was  not  worked,  nor  had  tackle  as  of  a  grind- 
ing mill,  within  the  ftatute,  but  was  as  a  colour  for  the 
keeping  the  wheat,  and  applied  to  the  purpofes  of  the  dil- 
tillery. 

The  wheat  appeared  in  the  evidence  about  two  htmdxed 
quarters,  the  barely  four  hundred  and  fifty  quarters. 

Lord  Momfield  obferved,  it  was  very  laborious  to  fepa- 
rate  the  wheat  from  the  barley ;  and  if  the  wheat  had  been 
mixed  by  their  own  fault,  they  could  have  recovered  no- 
thing. 

The  obflrudion  on  the  evidence,  appeared  not  very  vio- 
lent, confifting  in  threatening  tongues,  without,  beating 
them. 

J^otey  In  the  pleadings, before,  in  reply  to  the  oblcrvation 
of  the  ad  fince  lus  refifiance,  providing.for.feizure  of 

any 


Hilary  Term,  13  Geo.  3.  K;  B. 

aoj  mixture,  it  was  fald,  tlie  zA  did  thus  fAr  majors  \^f 
cUmdiuoi  cauteU^     That  in  the  cafe  of  emhroideiys  u|>> 
on  the  ail  22  G.  2.  c.  36.  with  which,  and  the  provi&- 
ons  of  this  a^^  a  comparifon  had  been  made,  there 
was  a  pof&bihty  of  feparating^ 
Lord  Mansfidi — ^I  had  no  doubt  at  the  time,  nor  any  Y^*"^^?^ 
now.  But  the  defendant  defiring  a  fpecial  verdid,  I  thcNight  ^J^ ],  f^. 
It  aeceflary,  for  the  fake  of  a  more  folemn  argument,  to  pcraddha 
gniat  him  that.     I  won't  enter  into  what  has  l^en  faid  by  intcqirtf*- 
Kjfdf  on  the  trial,  being  merely  willing  to  hear  the  opinion  ^g™  J^ 
of  my  lHt5thcrs*     There  has  been  nothing  new,  but  Ciyifig,  [  182  1 
tbe  a£t  of  the  prefent  King  is  expofitory  of  the  former. 

But  it  has  b^n  made  iince  this  queftion,  to  fhew  the  fen- 
dtnents  of  the  legiflature,  in  cafe  any  queftion  (hould  arife 
in  future.  As  to  the  cafes  in  which  the  laAV,  in  other  in- 
ibnces,  has  given  a  power  of  feizing  forfeitures,  though 
mixed,  it  has  been  done  in  things  joined  at  the  time  ap- 
pointed for  the  feizure,  but  feparable  in  their  own  natinv. 

In  cafes  of  feizing  of  veflcls,  if  the  legiflature  means  ^ta 
r»7  the  Qiip,  they.will  fay  fo  in  exprefs  words.  As  to  em- 
broidery, it  might  have  been  feparated  from  the  cloaths.  A 
<Joabt  might,  without  this,  be  conceived,  whether  if  em- 
broidery only  had  been  mentioned,  any  thing  elfe  could  be 
fcizcd  ?  There  is  an  exception  of  the  millers. 

Lord  Mansfield  obferved  farther,  the  feizure  m  a  mill 
code  no  difference  here,  the  parties  did  not  come  whhin 
the  prefumption.  It  is  a  temporary  aA,  one  of  thofe  fel- 
dom  made  to  continue  longer  than  a  year,  and,  I  believe, 
generally  with  a  power  referved  of  being  difcontinued 
focfflcr,  on  ceafing  of  the  occaiion.  It  is  made  f9r  the 
public  benefit,  on  great  exigencies.  Whether  Sir  Jofeph 
Mavin  mixed  the  grain,  or  bought  it  mixed,  he  is  a 
trcfpafler  againfl  the  law,  and  fhall  not  avail  himfelf  of  his 
own  wrong.  Therefore,  I  continue  of  opinion  the  ob-  ^^^^'j- 
ftruffion  to  the  feizure,  made  by  Sir  Jo/epi  and  his  brother,  ^^^  ^^ 
*«not  juftifiable.  Were  it  otherwise,  the  aft  of  the  i  ith  pmpriju 
rf  the  prefent  reign  deftroycd  itfclf.  There  feems  to  me  no 
^bt  on  the  point ;  and  the  only  queftion  can  be  on  the  va- 
^  Which  was  determined  by  the  verdiAj  and  was  always 
in  the  fame  proportion. 

The  Judges  jffton  and  AJhhurfi  delivered  their  opinions  on 
thedrcumftances  principally  with  Lord  Mansfield  \  &nly  the 
former  obferved,  that  tl^e  aA  had  no  occaiion  to  fay,  where- 
ua  difpate  has  arifen,  Cs)^r.  and  that  on  an  aAion  on  the  fta- 
^  there  codd  be  no  doubt  about  the  number  of  the  quajr- 

tcrs, 
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tcrs,  nor  of  5I.  penalty  for  every  quarter.  The  latter  faid 
the  cafe  in  Fopham^  of  hay  mixed,  was  to  the  point,  TH 
he  could  not  agree  with  Mr.  Lee^  that  his  client  did  nc 
know  the  law ;  but  he  did  not  mean  to  obferve,  but  evad 
it:  And  concluded  with  a  wifh,  diat  all  who  were  in  tbi 
fame  intention  might  find  the  fame  fate.* 

Profecutor  being  fatisfied.  Court  fet  a  Fine  of  6s.  8d 
They  agreed  to  take  the  fum  of  500I.  which  was  confidera 
bly  lefs  than  fettled  by  the  verdidb. 

^  Dolns  &  fraus  legibus  inTifa. 


Eaftcr 
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Eldridge. 

BOND  entered  into  by  two  obligors  jointly  and  fcvc- 
rally.  The  nominal  obligor  offered  evidence  to  prove 
tc  confideration  illegal:  The  Judge,  before  whom  the 
ucfe  was  triedy  excepted  to  the  admiffibility  of  the  wit-  ' 

On  this  a  new  trial  was  moved ;  and,  in'  the  argu* 
vii-ait  for  the  new  trial,  Tomkins  and  Barrtet,  ^  JV.  ^  -Af- 
^is  cited.  Action  on  a  bond  entered  into  by  three  on  an 
uiiirious  contraA.  Ufury  was  kt  up  as  a  defence  againft 
tiic  bond ;  and  one  of  the  obligees  was  admitted  in  evidence. 
There  was  alfo  cited  the  cafe  of  Gojling  and  The  Eaji  India 

Lord  Mamfeldy  on  this  motion  of  Mr.  B^tlltr,  mention- 
tl  a  cafe  at  GiMhalL  Two  defendants  in  an  ac^ori; 
<5iieftion  on  admidibility  ^  they  were  charged  as  partiiers. 
^ijd  Lord  Matisjield — 1  believe  I  admitted  each  as  evidence 
i^ainft  die  other. 

A  council  mentioned  the  name  of  the  cafe,  which  he 
liid  was  Backboufe  and  French^  and  that  Mr.  Dunning  was 
<  ^undl  in  it ;  but  his  lordihip  faid  he  was  not  quite  clear, 
»'hat  his  opinion  was  upon  that  cafe ;  or,  at  leaft,  that  the 
ri:ai*ons  upon  which  he  grounded  his  judgment  had  flept  his 
i^Kmory. 


Convidlion. 

Of  licence 
,N  a  conviftion  on  the  ftatutc  againft . hawkers  and  and  duty  w 
Wglers,  the  jufKce  ftatcs  that  A.  being  one  credible  ^  '^^ 

7  Ann.  c.  7« 


O 

inJ  higJcn,  nde  S&  9  W.  3.  c.  23.  9  &  10  W.  3.  c.  »7.  3  Ann.  c.  4. 
^J'-^'C'  li.    Of  the  penalty  of  forging  a  licence,  vide  9  &   10  W.  3.  v.  -.^.  -  j, 
^  Bot  haTing  a  licence  ready,  or  lending,  vide  3  &  4  Ann.  c.  4.  f.  4.     Of  hawkaa 
c:  0B2ampcd  licwfpapcrs,  yidc  j6  G.  2.  C.  2»6.  f.  5.     Vide'^urn,  tide  of  hawkcra. 


witneis. 
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£  184  ]  witncfs,   fworc  that    B,    thfi  pcrfon  conviAed,,  travellc 
-     ^        from  town  to  town  as  an  faigler.    The  afiidaTit  of  A,  after 
' '    •*   wards  ftated  in  the  convi£iion^  is,  that  the  iaid  B,  (old  liiu 
|;>ur yaxxlsof  ribboki. .. 

,  CoBvidtion  bacl — becanfe  the  matter  that  fupports  it 
£aiified  by  the  affidavit. 

-:  '     '    •'  Information. 

Informati-    r  a»  H-E  court  will  not  grant  an  ia^mrmationk^trja  crri 
on,  not  pro-     i     >qudftioh;  except  where  the  parties  fland  out  agadni 

.This  was  on  a  complaint  againft  commiffionersy  by  aft  o 
parliament  for  lighting  and  paving,  for  not  fbffering  tbri 
hoiliesy  £#r.  to  be  rated;  to  which  they  defended — ^tba^ 
fuch  houfes  were  not  within  the  diftrift. 

The  court  were  of  opinion,  this  was  a  futjcft  more  pro 
per  for  an  appeal  than  an  information* 

Appeal. 


Appear  TT/HERE  a  power  of  appeal  to  the  quarter-fcflion! 
fromquar-  yy  is  given  by  Parliament,  and  that  to  be  final;  n< 
^J«^»  other  mode  of  trial  can  be  admitted  than  that  prefcribed  b] 
vhat  ^cf  ^^  ^ '  ^^  ^^  refiifal  to  admit  the  appeal,  duly  offer^ 
may  be  baa,  Or  Want  of  due  poUicatlon,  purfuant  to  the  aft,  the  coun 
MDd  how.    ii^u  giye  the  neceilary  relief. 

Motion  adjourned,  till  the  party  who  moved  has  an  op- 
portunity to  appeal  againft  the  next  rate  to  be  made  \  foi 
that  by  this  means,  either  the  queftion  would  be  dropt,  oi 
the  rate  tried ;  and  either  way  thofe  who  moved  for  the 
mformation  would  have  the  obje£t  for  which  they  moved. 

Informality. 

Staeoftbe  "\^OTION  againft  an  execution  levied  on  judgment 
"^Jt  iVx  Pf  ^*"s  court,  on  account  of  informality.  The 
Bench  mlf.  writ  ftates  the  plaint  before  our  Juftices  at  Wejhnlnpu 
talKB  for  which  is  the  ftile  of  the  Common  Pleas-»-whcrc  it  ought  m 
*JJJ^J^«  have  been  «« before  Oorfclves  at  Wejlminfir^  or  whcrefo- 
Pkaa,  titi-  ^^^  ^^  ^^  ^  ^  England  J' 

atei  tbft  Rule  granted  to  fet  a£[de  judgment  and  executioft^    - 


Return 
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Return  to  Mandamus.  [  185  5 

MOTION  for  an  information  againft  the  mayor  and 
borg^les  of  Nottingbamy  for  a  falfe  return  to  a  writ 
ndamus.     The   writ  recites,  «  Whereas  h  has  been 

"  £bewn,  and  that  there  have  ufed,  and  ought  to  be,  fix 
^  junior  counrel  chofcn ;  therefore  mandatmiSy  &c.  to  ailem- 
"  b!e  and  chooie  accordingly." 

They  return  to  the  mandamus^  that  thece  ou^t  not 
be  fix  junior  couniel  chofen  as  above,  at  the  time  of  tke 
vritifliied,  nor  before. 

Evidence  of  eleAion  from  171 2  to  1722,  in  the  manner 
rcqTJired  by  the  mandamus. 

Ofjjcaion  to  the  information,  that  there  was  no  appear- 
ace  npon  the  charter  of  fuch  mode  of  eleclion,  wliich 
caght  to  be  (Ironger  evidence  againft  the  ufage  \  clpeci»illy 
wiien  for  fifty  years  there  had  confefledly  been  none  6xch, 
Tbn  any  they  could  ofier,  to  induce  the  court  to  grant  an 
tsformation. 

On  the  other  fide — ^that  there  was  fufiicient  ground  for 
s:  information )  and  that  this  was  the  only  way  of  bringing 
c  Wore  a  jury :  And  that  if  the  right  had  once  veftcvl, 
"/n'tf  conkl  be  no  bar  againft  it.  That  at  leaft  they  Ihould 
tirt  made  fuch  a  denial,  as  to  alledge  that  the  records'con- 
^^^ididcd  fueh  right ;  otherwife,  that  it  ihould  be  takai  at 
I^ait  that  they  fupported  it, 

Modoa  ordered  to  be  adjourned,  to  fee  whether  the 
Parties  viHikl  bring  it  on  without  information* * 

Da\ns  agaiyifi  Morrifun. 
ASiion  of  Trover. 

ONE  Duds  bought  plate  of  the  defendant,  and  gave  pawnWok- 
him  a  draft  on  a  banker.     The  defendant  Morrif^n  er,  not 

"krowing 
fB>k  to  fcsve  been  otibwlully  obt«iQe4  \rf  deceit,  not  Iia1>le  to  anfwer.  Of  brokers,  that 
k7  &a& be  fwocD,  'vide  13  £.  i.  ft.  5.  in  R4iifbead'»  Appendix,  btle  to  a  pawnlrr6ker 
*(^ :o  aker  the  propcAy  in  London,  vide  i.  J.  i.  c  21  their  fee«,  2«  J.  1  c.  17.  f.  3, 
>i  Aan.  VLak,  c.  t€.  f.  1.  Hot  to  buy  and  fell  bullion,  6  &  7  W.  3.  c,  17.  f.  7. 
kckbrakeBi^-8  &  9  W,  3.  c.  ao.  f.  6o#  •  Not  to  extend  to  carrying  on  any  home  or  foreign 
**^  or  pmDerfliip,  except  as  to  inforaace,  vi^c  6  O.  I.  c.  t8.  f.  25.  Exception  in  fa- 
^^•f  tfac  Smdi  Sea  Campauy,  6  G.  I.  c.  18.  f.  24.  37.  Eafllrdia  Company,  6  O.  x. 
t »:.  C  aS.  ffi»fr*i">f  and  ptnahies  on  ilock  jobbing,  7.  G.  2.  c.  8.  To  enter  all  their 
OBra^  7  G.  ».  c  8.  f.  9.  Penalty  on  retailers  ot  fpirixs  taking  plcd^5,  24  G.  2.  c* 
^t  IS.  'videaUb  30  G.  2.  14. 32  O.  2.  c.  24. f.  2. 

Q^  gave 

*  QuEbet  pnefumitBT  optime  pro  fua  canla  dicere. 

'  ni  doDCC  probetar  in  coDtrarin  m. 
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gave  a  receipt  on  this  draft  as  for  cafh.  JDffds  pawned  tLf 
r  1 86  ]  P^^^c  ^o  the  plaintiff,  a  pawnbroker,  fiiewing  him  this  re- 
ceipt given  by  the  defendant,  as  evidence  of  his  property;  ' 
on  which  Davis  took  the  goods  in  pawn.  The  draft  was  i 
bad  one ;  for  Deeds  had  no  money  with  thcbankcr  on  whom 
he  drew.  Dee/is  vfAs  tried  on  an  indiftment  on  the  30  G.  2. 
preferred  by  Morrifon^  for  procuring,  under  felfe  pretences 
— Davis  procured  the  goods  on  the  trial,  to  convict  Detdi 
— Morrifon  feized  and  kept  the  goods.  Davis  on  this 
brought  an  a£lion  of  trover.  The  jury  at  Guildhall  found  i 
fpeclal  verdift,  fnbjeft  to  the  opinion  of  the  court,  • 

Mr.  Bearcrofi — ^The  ftatute  of  James  has  a  very  long 
preamble  complaining  againft  a  new  fet  of  brokers. 

Then/.  4.  recites,  that  no  kind  of  goods  that  arc  ftden, 
or  robbed,  or  W/y  or  unlawfully  purloined  or  come  hy,  but 
thefc  take  them  in  pawn ;  therefore,  for  the  avoiding  of  the 
faiJ  mifchiefs  and  inconvenicncies,  thefts,  robberies,  felo- 
nies and  bad  people  ;  then  it  proceeds  to  enaft,  that  no  pr^ 
perty  fhall  be  changed  in  goods  wrongfully  or  unjuftly  pur- 
loined, taken,  robbed  or  ftolen. 

It  is  obfervable,  that  afts  of  parliament,  in  dcfcrihing  fe- 
lonies generally,  ufe  the  word  fehnioujly^  as  in  an  indict 
ment ;  now  here,  though  they  dofcribe  a  felony,  they  pur- 
pofely  avoid  the  word  felotiioujly  \  diflinguiOiing,  I  think, 
clear  between  unlawfully  come  iy,  or  purloined i  in  a  manner 
not  fubjeA  to  an  indiflment ;  and  fuch  as  arc  feloniouf y 
come  by.     The  Jl at.  34.   G.  2.  fays,  to  be  fure  only  01 
goods,  when  the  pawnbroker  knows  them  to  have  been  frau- 
dulently obtained  :   But,    I  think,   that   by  the  StgtuU  »" 
fames ^  whether  the  pawnbroker  ktiows  the  fraud  or  not^  dj 
property  vefts.     And  I  think  it  is  of  great  confcquence  to 
the  public,  to  have  the  (latutc  fo  conftrued.^   Mr.  Bearcr.ji 
particularly  urged,  tliat  Davis  had  never  any  property  i;i 
the  plate ;  it  having  come  to  his  hands  againft  the  right  ofl 
the  owner,  in  whom  he  contended  the  property  always  re-' 
mained ;  and,  tliercfbre,  that  an  aftion  of  trover  was  not 
maintainable.     And  he  cited  6  Mod,   1 14.  that  goods  oiv^ 
tained  by  fraud  were  no  property.     [But  note^  this  was  jJ 
between  the  parties,  and  not  as  a  third  perfbn.] 

It  was  contended  for  the  pawnbroker,  that  it  was  ncceri^ 
ry  by  tht  JIaiuie  of  James ^  that  the  taking  fhould  be  fcli>| 
oufly,  vi  6*  armis ;  that  Mr.  Morrifon  gave  credit  here 
Deeds  on  the  draft,  as  for  cafh.  He  did  not  qucfHoa  wh 
ther  he  had  cafh  at  the  bankei^s ;  but-  gives  credit  to  i 
draft  as  cafh:  Therefore  the  defendant  Morrifon  havij 

cndc 
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c&doHed  the  bill  of  parcels,  acknowledging  the  receipt^  ac- 
cepting the  draft  as  calli,  is  not  at  liberty  to  take  advantage. 
Mr.  Davis  accepted  the  draft  on  Mr.  Morrtfor^s  credit  fes . 
payment  Mr.  Morrifon  has  no  right  to  lay  Defds  ^amc 
^audukntly  to  the  goods  by  falfe  pretences,  and,  therefore j  [  187  ] 
BO  property  vefted.  Davis  contributed  to  convift  t)ee4s^ 
?nd  this  ought  not  to  be  turned  by  the  defendant  to  hi^s  p'^e- 
judice. 

Lord  Mansfieli — The  cafe  is  admitted  by  Mr.  Bearcroft^ 
tht  it  would  be  qxceedmg  hard :  If  tbe  law^  ho  wever^  will 
have  it  fo,  there  is  no  remedy.  But,  I  think,  this  cafe  is 
I  «?  within  the  Jiatute  of  James ,  which  makes  the  property 
not  veil  agaioft  the  right  owner^  as  between  him  and  tlM: 
taker. 

Here  Morrifon  acquires  to  bimfelf  property,  without  the 
concurrence  of  the  owner ; .  he  gives  credit  to  a  cheat :  Wlio 
iito  fuffcr  ?  He,  or  a  third  innocent  perfon  i 

Mr.  Jufticc  Afton — ^I  think  the  ftatute  is  to  be  underftood 
d  a  finudulenty  tortious,  or  furreptitious  taking,  without 
the  concurrence  of  the  owner.  If  the  word  obtained  had 
been  in  the  ftatute,  I  ihould  have  thought  it  clearer ;  But, 
as  the  evil  is  greatly  encreafed  fince  the  Jlatuie  of  James^  I 
could  vtiOi  the  pawnbrokers  took  at  their  peril. 

Mr.  Juftice  A/burfl  much  to  the  fame  effect  as  to  the  con- 
firuftion  of  xhcJiatuU  of  James.    . 

Bail. 

A  Perfon  ofiered  as  bail,  was  defcribed  in  the  notice  as  jjaji  dcf. 
an  hatter ;  on  exception  taken  to  the  notice  he  ap-  crlbcd  as 
P«red  to  be  a  fervant  to  an  hatter,  hired  for  a  year.     He  ^■"f/^! 
li^-ed  in  a  feparate  houfe — the  court  rejected  him.  lo^an  hot- 

ter, rcjcd- 

Notice  of  Bail,  with  the  Sur-Name  omitted. 

THE  court  gave  them  leave  to  take  two  days  time  to  s„r.nainc 
jafiify.  oi^:iiomit- 

tcd ;  time 

Zoffani  againfi  Jennings. 

ON  a  mle  to  fhcw  caufe,  why,  on  payment  of  cofts  to 
the  matter,  the  trial  of  the  caufe  between  the  parties 
^Wd  not  be  put  oS  till  next  term. 

Qjl  Affi* 


tojaiUfy. 
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AiBdavit  Affidavit  OD  which  the  rule  was  moved,  was,  thu  Majo 

riiat  major    jg^^,  [^  ^  mttcrUl  evidence  ta  the  defendant  j  and  that  hi 

Bruce  is »     .  ,  i-  /•     ,  .  i  •  i^  .  .  l 

material      ^  majGT  of  iuch  a  reguBeBt^  which  regiment  is  now  at  m 

evidence,      Grenades. 

and  Uuu  he 

ismsijor  of  fuch  a  regiment,  and  diat  the  regiment  i»  at  the  Grcna^s,  held  not  fuffidai 

to  put  off  the  trials  *but  it  might  have  done  Uiht  ca«<c  liad  appeared  to  have  tocria. 

[  188  3  ,  Objected — that  the  major  himfelf  is  not  faidtobeattb 
Grenades^  but  only  his  regim^ent- 

Lord  Mansfield — There  is  certainly"  a  flaw  in  this  affidavit 
if  be  does  not  fwear  that  Major  Bruce^  but  his  regiment,  i 
«t  the  Grenades.  I  would  not  kavC  gone  upon  this  'whd'i 
a  there  had  been  merits. 

Discharge  the  rule. 

Harrfngton  ^mnft  Jennings, 

COMPLAINT  ^;ainft  an  attorney  £sr  not  o&xag  accorJ 
ing  to  his  duty  as  fijch,  in  forwarding  Ae  plaimitT' 
buiibefs  \  and,  that  he  did  not  proceed  againft  the  origins 
debtor,  but  admitted  of  «ne  Mr.  Hughes  imdertakin^ 
fer  quodamift^  her  debt* 

It  was  a  debt  on  a  refpondenttdi  bond. 

It  was  laid,  that  the  attemey  had  £9iv4nuro4  the  origina 
debtor  unduly. 

Befides,  that  he  was  not  at  liberty  to  aft  out  of  the  gene 
ral  courfe,  and  contrary  to  the  amthority  given  ;  ^id  then  tc 
fay  he  had  done  for  the  heft. 

That  he  does  not  fay  he  explained  the  nature  of  the  pro 
ceedings  to  his  client ;  or.  gave  her  to  underftand  ihe  wa 
made  to  give  up  the  benefit  againft  the  original  debtor, 
and  rely  on  the  other  6ngly. 

That  it  is  true,  Ihe  confented  in  general  terms,  not  un 
derftanding  the  nature  of  the  buflnefs — (he  faid  it  would  b< 
very  agreeahlc  to  her  to  have  her  moneys  but  this  was  noi 
giving  an  authority  to  lofe  her  money  for  her. 

That  the  attorney  might  have  been  furc,  that  Hughes  wa 
not  folvent,  or  he  would  not  have  made  himfelf  rc^nfibl< 
for  s(  man  in  fo  bad  circumfhinces,  as  the  original  debto] 
was  known  to  be. 

Mr.  Juftice  Afton — The  queftion  is,  Not  whether  Jenmn^ 
fhall  be  fecurity  for  -th^  bond,  or,  v^ether  ultinuitely  h( 
ihall  be  liable  to  an  afiaon ;  but  whether  there  is  ground  t( 
proceed  originally  againft  him  mnu  f 
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If  he  af^ed  not  intentiomlty  U),  bot  with  good  dcfign, 
thoQj^  cvenniaUy  vnhap^^  this  it  m  ground  to  proceed 
mminaJfy  agakift  an  altomej. 

Firft,  as  to  the  bond,  when  3,  offered  hail  and  iaid,  [  189  "] 
^  it's  no  matter  whether  good  bail^  I  am  ready  to  pay  you 
"  an  handfome  comp^ment.*' — "  No,"  fays  Jtnnings^  ««  I 
^  w2  not  confcac"  Then  iXw^j^*  tebom  he  {wears  to 
bave  taken  for  a  good  man,  and  whom  I  can't  fay  he  has 
fawB  biSAf  in  ib  fwearing,  oSers'^to  put  in  and  perfe£t  bail, 
be.  A  better  ofier  one  attorney  could  not  make  to  an- 
ctber.  f 

Then  as  to  fufpending  the  proceedings  on  the  bail  bond  ; 
it  appeaiB  the  worft  part :  But  ihe  hm»  and  af^fwtti  it,  as 
s^^peatfton  her  affidavit. 

As  to  the  promife  ^bout  paying  the  money,  fhe  knew  by 
whom  k  was  to  be  paid ;  and  J^imiugs  feems  to  have  thought 
&e  wooU  hare  the  mcm^. 

Bowcvtr  imprudent  it  may  have  been,  it  does  not  aypejr 
to  have  ^een  done  malo  animo^ 

As  hr  Hmghss  having  been  dlCchargped  fvom  the  proceed* 
in^  on  the  att^fhment,  it  was  done  after  ibe  had  difcharg* 
cu  Jtomagi  from  a£Un£  for  her*  As  fhe  may  have  her  re- 
laedy  by  a^ian^  if  it  mould  appear  he  knew  Hugbes^  not  to 
tK  folvent*  which  would  be  very  bad  ^  the  court  will  not 
psm,  an  titachmnrt  in  a  douktful  matter* 

Mfk  Jufiice  AJhhurfi-^^Uhxi  court  wiU  not  grant  ah  attach-  ^f^^ 
JTi^ait  but  on  a  clear  cafe  i  nor  proceed  criminally^  where  the  ^bc* 
ccodaft  of  a  party  feems  to  have  been  inUnded  for  the  befL  granted  in 
J.  appears  not  to  have  been  iblvent  \  and,  befUes,  is  fince  *  doubtfid 
Csad:  So  that  the  pl^muiff*  would  have  no  remedy  againft  JlJ^^jje 
hiiiL  Hughes  is  living,  does  not  appear  infolvent  -,  fo  that  party  may 
1  don't  fee  but  it  may  he  better  for  the  plaintiiE  lave  hi«  re* 

I  am  of  opinion  with  my  brothers^  the  rule  ought  to  be  ^^^^ 
difcharged. 

Rule  Dischargbo. 

ON  a  mandamus  moved  againft  the  Commiffioners  of 
W<ivertree  for  not  laying  out  public  roads  according  to 
^  aS  of  parliament. 

Lord  Mansfield — ^I  don't  think  we  can  fuperfede  the  ad- 
judication of  the  juftices,  unlefs  manifeftly  unjuft. 

But,  though  the  adjudication  there  is  made  final,   yet  r  190  1 
vK^  they  come  into  this  court,  to  have  granted  them  a  • 
pfwogative-writySr  their  ajfiflance  in  the  extcuiingf  the  court 
^iii  look  into  tbejtiftice, 

A  cafe 
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^  Atcafe  waa  mentioned  by  his  Lordfhip,  in'  which,  thtrjgh 
fax  ^appeal  from  the  GraocJ  SefSons  of  WdeSy  their  fentcnce 
had  been  afiirmed  by  the  Houfe  of  Lords  5  .yet  when  it  cnine 
"before  the  cour^  of  Chancery^  the  party  having  got  out  of  the 
jmij(^KU<X)j  Lord  Hardemcke  ivould  not  grant  the  ajftfiamt  ^ 
the  court  without  entering  into  the  juftice  of  the  cafe ;  uoJ- 

.  'Vikbftapding  thejodgo^ipiit  in  the  ^oufe  of  Lords. 

^'  '"     •'  .''II 

•'•v.  ■•".■  A   JBaiL   . 

RuleofPrnSlice.        .    . 

Four  days  A^#ti  OIT  R  days  exdujive  of  the  rcturn-d^  to  put  in  b*?., 

l^^r'ni^,;    f  '  ^nd  if  the  laft  is  of  a  Sunday,  then  the  whok  oi 

bail,  mean    JL     .  Ai.t-,/-  i*» 

cxclufive  of'M6riday.     And  withm  the  four  days,  its  conunon  to  hiiv« 

the  return. '^a  fummons,  to  (hew  cauie  at  a  Judge's  chamber,  'Wrhythtrc 

fhoiild  not  be  an  order  of  four  days  afterwards  to  put  ir 

bail- 

Cochin  ^^/ii)j^  Heathcote. 
Feme  CO-  '  >*^N  a  cafe  out  of  Chancery  for  the  certificate  of  thi 

vert  hasa-:    f  ,.  1  «     ,  '  ~ 

power  of      \J  judges, 
appoint-  Cafe  ftated,    that  M^ry^  the  wife  of  Dcdjley^  conveys 

mcptby       i^ith  1;CT  hufband  a  confiderable  part  of  her  eftatc  in  176 
Xced°ihc     ^y  deed— ito  the  ufe  of  her  hulband  and  herfclf  for  \\ii 
executes  by  and  the  longer  liver — ^then  to  her  ifliie  as  tenants  in  cvt 
both,  and  It  mon,     And  in  cafe  ihe  and  her  hufband  fhould  die  wiiht 
^*^' whier  ^^°^'  ^^'^  *^  ^  difpofcd  of  in  fuch  maimer  as   by  will 
was  prior,    othcrwife  fhe  fhould  appoint,  notwithftanding   her  covci 
both  were    ture.     This  of  her  efbite  in  Nottrttgham  \  cf  her'  cfratc 
©rithcfamt  CheJ?jire  in  like  manner;  except  as  tp  her  power  of  difpc-n 
^cdced      ^iiich  is  by  will,  not  by  deed; 
ihe  fettles, 

on  failure  of  iflUe  ^  her  and  her  hniband,  to  fvch  children  of  her  fiftcm  as  (hall  be 
ing  at  the  death  of  her  and  her  hufoand,  or  the  longefl  liver,  haleadum  to  fuch  cLUilr 
of  her  {iSttTi  as  Ihall  he  living  ^t  her  dcceafc.  The  wiU  dcvifcs  to  fuch  chiMreu  M  K 
fifters  as  fliall  be  living  at  her  dcccafel  A  child  born  after  her  deceafe,  and  belcrt  ;. 
hu(band*s.  *  Qucftion,  Whether  he  could  take  i.  Determined — ^that  if  the  deed  wa«;  t": 
there  being  no^Wer  <jf  revocation  given  ;  therefore  the  will,  quo  ad  hce^  woxiiJ  li- 
no effc6bj  if  the  will  was  firft,  it  being  revocable  in  it's  nature,  was  revoked  hr  i 
deed,  if  the  deed  was  contrary  :  That  the  wTiolc,  therefore,  would  Xwm  upoi^  the  ci% 
of  the  dc6d ;  and  that  by  tlic  deed,  the  child  of  the  fifter  took ;  the  office  of  thcZvi.  *' 
being  to  afceitain  the  quantity  and  quality  of  the  cffcate,  and  not  to  defiroy  the  pruiu*- 
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Then  flic  fettles  among  fuch  children  of  her  iifters  Per--  [  ^9^  D 
fc^^ffand  Heatcbcste2S  fiiaU  be  living  at  the  dcceaftof  her 
cfiaber  lm/band\  habendum y  to  fuch  children  as  aforefaid,  ^s 
ihaH  be  living  after  her  own  deceafe. 

This  win  was  made  at  the  fame  time  as  the  deed,  by  which 
Hie  gives  to  all  fuch  children  of  her  lifters  as  aforefaid,  as 
tliall  be  living  at  her  deceafe. 

She  died  in  1770  ;  her  huiband  in  1771.  Godfrey  Heaths 
rtf,  Ton  of  hdr  ^fter  Heatbcctey  named  in  the  deed  and  will, 
Tf  as  bom  after  the  death  of  Mw.  Dod/ley,  but  ie/ore  the  death 
*•£  the  imfband. 

Caotended — that  the  will  could  have  no  cffeft ;  that  the 
whole  operated  by  deed  >  that  a  jury  would  be  very  much 
inclined  to  Godfrey  Heathcote  (who  was  bom  of  Mrs.  Bodf- 
Wi  fiftcr  ten  months  and  two  days  after  Mrs.  DoiiJUfs 
iicaih.)  Infant  iti'oetftrefa  tnere^  living  even  before  her  de- 
ceafe, die  time  limited  in  the  hahenduntf  but  that  this  con- 
iiniftion  was  not  deiired  of  the  court ;  but  only  that  the 
Vdl  could  not  be  good ;  and  the  deed,  which  fhe  was  per- 
iri:tcd  to  makci  being  not  a  deed,  with  power  of  revoca- 
tion, but  absolute ;  therefore,  that  havihg  only  executed 
her  power  by  deed,  fhe  could  afterwards,  execute  it  to'ano- 
tka-cfieft  by  will.  That  in  the  deed  fhe  gave  to  children 
living  after  the  deceafe  of  her  and  her  hujbandy  or  the  longef): 
i'W;  and  the  habendum^  to  children  living  at  her  death. 
Tbt  it  is  the  rule  of  law,  that  the  habendum  cannot  limit 
to  t^her  perfons  than  thofe  named  in  the  premijfes^  or  in  a 
canncr  cantradiSory  to  the  j>remiil£S.  That,  however,  it 
niight  happen,  either  by  error  in  the  tranfiribcr,  or  ap- 
prtbcnfion  (he  ihould  out  live  her  hufbband ;  fhe  has 
m^  the  habendum  pUunty  repugnant  to  the  preniifles,  and 
Wbruffivc  of  them. 

On  die  odicr  fide  Mr.  Wallace-^ThaX  Lord  Coke  fays,  if  a  Co  Uu 
Clan  gives  to  A.  and  B,  in  the  premifTes,  habendum  a  moiety  "83. 
to  one,    and  a   moiety  to  the  other,    that  the  habendum 
zn^cs  them  tenants  in  common,   and  only  explains  the 
iiccd. 

That  Sir  Thomas  Jones  ftates  a  variety  of  inftances,  where 
an^d^/iii/^nniay  enlarge,  abridge,  or  explain. 

That  it  ought  not  to  be  obje£lcd  to  her,  that  fhe  has  made 
two  inftruments,  a  will  and  a  deed,  that  her  intention  might 
^c  cffeft,  by  one  or  the  other :  Much  Icfs  fhiould  an  intent 
«'hich  fhe  has  fo  guarded  by  both,  be  diiappointed.   ^ 

That 
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192  3  T^at  in  the  will,  which,  if  nothing  clfc,  is  an  explana- 
tory inftrumcnt,  flie  gives  to  all  fiichthildren  [of  her  fifter] 
as  fhall  be  living  at  her  deccaie. 

The  conditions  in  the  deed  vSc&  fucb  childreu  as  (hall  Ik 
Kving  at  her  death  j  therefore,  if  the  child  of  hpr  iiiter  fajni 
after  her  death,  fliould  take,  he  would,  take,  without  bemj 
fubjeft  to  the  condition. 

liOtd  Mafw  eid — This  is  too  plain  ,  a  cafe.  If  the  deed 
was  before  the  will,  there  is  no  po^cr  of  xevocation  s  *f  ^* 
tcr,  the  deed  reTokcs  the  will.  It  is  a  deed  of  a{^»iiit. 
ment  of  ufes,  and  therefore  liberally  to  be  conftroed.  It 
fosms  plain,  that  fhe  vefts  the  intereft  to  fuch  as  fhail  be 
living  at  the  tim^  of  the  death  of  the  longcft  Viva^  of  Jwr 
CM*  her  huftwind :  And  the  conditio^  to  be  performed  b^ 
fuch  as  fhall  bb  living  at  the  time  of  the  death  of  the  funi- 
vor,  ihakcs  it  very  clear.'  In  comes  a  blunder  by  the  ferine- 
ncr  :  It's  pl^in  it  was  a  blunder.  The  oiBce  of  an  babemkm 
is  to  afcertain  the  quality  and  quantity  of  the  cftate,  and 
therefore  in  thfc  cafe  of  Mr-  Wallacty  of  an  cftate" to  two; 
habendum  to  the  one,  for  life;  remainder  to  the  other,  in 
tall,  the  habendwn  only  a/certains  and  fixes  the  meaning  of 
the  preniifles,  but  does  not  contradift  or  dcftroy  them  *,  btit 
a  gift  to  A.  ^d  JS,  in  the  premifles,  hahmdufn  to  A.  only, 
was,  I  believe^  never  heard  of.  AH  the  habendum  could 
operate  here,  was  to  niake  them  tenants  in  common,  in<lc2d 
of  joint^tcnaats :  Therefore,  as  the  will  is  of  no  tS\A^ 
and  the  condition  mu^  be  applied  to  the  intent  of  the  deed, 
that  Godfrey  H^hcate  [the  fitter's  fan]  took,  is  clear. 

Bail.        .   ■ 

JEW  Bail  excepted  againft.  Me  canac  to  juftify  for  600I. 
He  laid  he  was  a  merchant,  and  a  Jew ;  that  he  rent- 
ed an  boufe  of  lol.  per  annum  ;  that  he  was  worth  a  great 
deal  nu>re.  than  he  came  to  juftify  for.  He  was  aiked,  whe- 
ther he  carried  a  box  about  the  country ;  he  faid  he  did, 
but  that  he  was  worth  a  great  deal  /more  in  the  wardioulc 
w«y  \  th^  he  never  carried  goods  to  Icfe  amount  than  fO^^I* 
JI«  was  bail  in  another  aftion  or  tWo  of  fon«  amount. 
Coutt  thought  hisn  good  bail^ 

Under. 
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Undertaking. 

AN  ittomey undertook  to  enter  a  common  appearance j 
bat,  tbotxgh  he  wrote  die  undertakings  he  did  noC;^ 
5gn  It,  bat  immc*atcly  rctraftcd-  .  -- 

The  court   was  applied  to  for  an  attachment,  hut  4^*  C  ^93  3 
fbrgcd  the  rule,  thmking  the  undertaking  not  (ocompi^Q 
c  10  hinder  it's  being  retraftcd. 

Colls.  "    .'  '  /* 

ON  a  queftion,  on  afiignment  of  ball  bond,  hj  judgop^, 
order,  affignment  held  good  -,  but  there  was  a  iitigs^ 
tea  about  cofts,  of  eight  or  nine  ihiUings,  as  to  which  xhOr 
cccn  would  not  grai^t  the  rule.*  ■  - 

Inquifitien,  .        -  • 

ON  a  motion  to  fet  afide  a  writ  of  enquiry  £)r'imegul»" 
rity-  -  -'r 

The  complaint  was,  that  whereas  notice  had  been  grvenr 
^  ntecute  the  writ  before  the  Iheriff,  at  Guildhall^  at  luch- 
a  way  and  hour,  the  plaintiff  had  procured  it  to  be  executed: 
2n  Lour  before  :  And  that  the  defendant* does  not  believe  the 
p'.lntiS'  can  make  out  his  demand,  according  to  the  fum  inr 
thtwrit  executed.  That  the  notice  was  of  a  writ  ofeoK* 
C'iry,  to  be  executed  between  ten  and  twelve  in  the  fore- 
Tiion ;  that  he  attended,  by  counfel,  before  eleven^  and  wait- 
ed till  paft  twelve  :  That  the  writ  of  enquiry  had  been  ex- 
ecmcd  ex  parte  only^  at  ten,  as  he^wasjxiformed  liiutt^ 

On  Ac  other  fide,  that  the  clerk  of  the  defendant's  ^^^ 
tcmcy  had  been  applied  to,  to  knaw  whether  the  d^endant. 
ceantto  attend  by  counfel,  or  no )  that  he  faid,  ht  did  net  - 
bow :  That  then  he  was  defired  to  fay,,  they  (hould  exffute 
thcTTTitof  enquiry  between  ten  and  eleven,  as  nearelevoi' 
^  might  be,  unlefs  by  a  Ime  he  was  informed  that  fome 
c^er  nme  wonld  be  more  convenient  to  the  counfel  who 
icoL  That  not  receiving  fiich  a  note,  they  met  about  a 
<Hi2iter  before  eleven,  purToant  to  the  notice ;  tiiat  the  jury 
^id  not  execute  the  writ  tiU  after  eleven :  That  they  had 
Lund  an  average  value. 

Mr. 

*  ]>e  miufliis  non  curat  lex. 
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Mr.  Juftice  AJlon  obfervcd,  that  the  affidavit  was^cnmTn- 

,cd  with  a  vaft  quantity  df  unntccflary  matter,  by  which 

they  feemcd  difpofed  to  crowd  two  motions  together :  And 

that  tbey  either  came  tofet  afideibr  irregularity,  with  cofe, 

or  elfe  to  be  let  in  on  cofts,  to  plead  the  merits.     That  thcjr 

had  better  confine  themfelves^to  the  former  :  That  as  to  tk 

value,  that  was  fuppofed  proved  in  evidence. 

[   194  ]      Mr.  Wallace  faid,  the  party  attended  five  minutes  before 

eleven,  being  told  they  meant  to  execute  as  near  eleven  as 

might  be. 

The  mif-         Mr.  Juftice  AJlon  obferved,  they  had  made  their  cafe  0 

chief  of  fu-  great  deal  the  ivorfe  by  admitting  an  heap  of  afftdavits  much 

M^^le-   fupcrflupus;  in  great  part  tnftgn^Jicant  \  and  in  fomc/of//. 

Vtnt  affida-  That,  however,  though  it  did  not  feem  they  could  have 

▼its.  piuch  to  fay  in  the  matter,  yet  that  fincc  a  gentleman  at- 

tended,  with  a  ftrious  intention  of  fpcaking  to  the  cafe,  he 

would  not  take  it  out  of  their  power. 

Rule  And  therefore,  on  payment  of  costs  of  the  wr^,  and 

alfo  of  the  motion^  let  the  writ  hefet  afide^  on  their 

coftfentingj  not  Xo  bring  a  ivrit  of  error.     The  writ  of 

enquiry  to  be  execttted  on*  Monday  next ;  and,  I  think, 

you  will  take  care  to  be  titi^e  enough.* 

Bail, 

PARISH  of  St.  James ^  Clerkenwell^  without  faying  in 
what  ftreet,   too  large  notice.     However,  he  being 
prefent  in  court,  they  agreed  to  admit  him. 


N 


Bail 

OT  knojnng  how  many  aftions  he  was  bail  in,  or  for 
what  fumsj^  rejected. 

Covenant. 

COVENANT  ton  articles  to  be  the  plaintiff's  hired  fer- 
vaqt  for  one  year  and  a  quarter,  and  to  pay  at  the  ex- 
piration ,of  the  ternij  200.  Defendant  covenants  that  he 
would  afterwards,  at  the  expiration  of  the  term,  furrender 
,bis  trade  and  bufineft,  as  a  lilk  mercer,  to  J.  Prefion^  the 
plaintiff's  nephew,  or  fuch  other  as  the  plaintiff  fliould  ap- 
point. 

Other 

^  Rc«  contra  legem  a^  pro  infcfUl  habctar. 


Eafler  Term,  13  Geo.  3. 1^.  B. 

Other  covenants  with  a  pencdjum  of  a  thousand  pounds.. 
Breach  affigned,  that  the  defendant  did  not  furretider  at  the 
ex{Hra£iQa  of  the  term  to  Johti  Prtjlon^  the  plamtiff's  ne- 
phew, or  any  othtr  poTon  uppmnted. 

To  which  the  defendant  pleaded  feveh  different  counts,  ^  195  3 
five  of  which  were  at  iflTue  at  bar  eupdis  \  two  were  on  do- 
murrer^  upon  which  this  cafe  was  argued,  the  principal  was,     . 
tbjt  the  plaintiff  did  not  find  fufficient  fecurity  for  the  'pay-    I 
ncnt  of  the  fum  Aipulated.  • 

Againil  this  it  was  argued,  that  by  the  cafc^  Mod^^g^ 
reciprocal  covenants  caiinot  be  pleaded  in  bar  one  agamlt 
aiK)ther.     Condition  that  defendants  ihould  give  fuch  re- 
i^e  as  the  judge  of  the  Prerogative  court  (hould  think  fit.  ^^  33  H» 
Hca,  that  the  judge  did  not  appoint  any  releafe,  held  not  m\^^^ 
^ood ;   bec»ife  he  ought  to  have  tendered  it  to  the  judge. 
Becauie  there  is  no  covenant  on  the  part  of  the  judge  \  but 
ffhcrc  mutual  covcnants^otherwife* 

U  jjotd  Ra\mond^  1^2^     0)venant  that  Squire  (hould  af-  French  «- 
%a  to  d<deh(iant  his  intereft  in  an  houfe,  tsfr.  and  defen-  ®^"V^  ^ 
dant  pay  30L     Plaintiff  affigned  for  breach,  that  defendant  ^^^JJJj,^ 
tiki  not  pay.     Defendant  pleaded  that  Squire  did  not  afiign. 
Plaintiff  demurs.     Adjudged  for  him  \  becaufe  mutual  and 
independent  covenants  :  And  the^rtics  might  have  reciprocal 
actions  \  and  thai  ihereibre.  the  i^lamtlSTmigEYI^^  ac- 

tion  hrfore  affignment  qfj^g  l>q^ffi :  AOli  3"  he  did  not  of' 
fizn.  dcfcndaiS  tm^ht  have  his..remedv. 

Ihat  in  tiamfers[  '^  i  OJ     ^Debt  on  fpeclalty.     Plaintiff  de-  Ponhge^v. 

cloTcd,  on  agreement  produced, in  court,  nempe^  that  defen- ^°^*»^*^* 

diat  fiiould  give  to  plaintiff  the  fum  of   77  5 1.  for  certain  J^^  ^^ 

buds  and  meffuages  therein  ftated.     Five  ihillings  eameft 

piid :  And  that  defendant  fhould  pay  the  refidue  a  week 

after  the  feaft  of  St.  John  the  Baptift  next  enfuing.  Breach 

aJigned,  that  notwithllanding  defendant  had  paid  the  five 

iluiiings,  parcel  of  the  fum  above-mentioned,  he  had  not 

psid  the  refidue,  though  often  thereunto  required,  to  the 

plaintiff's  damage.     The  defendant  prayed  oyer  of  the  deed, 

which  was  read  him.     In  hac  verba ^   to  wit,  1 1  May^  ii$68, 

it  is  agreed  upon  by  do^or  Jf^n  Pordage^   and  Baj/fet  Cole, 

Ifq;  et  qu^  fequuntur.     On  oyer  the  defendant  demurred  on 

federal  points  :  And  inter  alia  the  grand  exception  was,  that 

the  plaintiff,  in  his  declaration,  has  not  averred  that  Yitcorf 

^^d  the  lands,  or  at  leaft,   that  he  tendered  a  conveyance  ; 

and  that  the  defendant  hath  no  remedy  to  obtain  the  lands, 

and  therefore  that  the  plaintiff  could  not  fiipport  his  adtion, 

cot  having  conveyed  or  tendered.     But  th^  court  held,  that 

both 
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\  both  were  to  be  taken  as  parties  to  the  conveyarKre ;  tod  if 

I  the  plaintiff  did  not  convey,  defendant  had  an  aclioa  of  co-  j 

I  vcnant  againft  him.     And  thus,  th^teaib  party  hsid  muttidi  { 

I  remedy  againfl  the  other,                           *  "; 

^'SSS-           Sir  ypifn  Siran^is    Reports,  that  in^  Blfl^i^if^ff  ^^  Nr^fh.  y 

mkia^'    plaiinun!  covenants  Locransierffock,  and  defendant  to  pay  tor  i 

it.     Plaintiff  pleads,  that  he  was  ready  at  the  day,  Isfc*  to  \ 

r  ip6  J  ^transfer,  but  that  the  defendant  refufed  to  accept  or  pay.  ; 

J  On  demurrer,  contended  that  this  was  a  condition  prteede»tf  '' 

I  and  the  words  to  y^yfor  it  ihewed  fo :  And  therefore*  that  ! 

j  the  |daintiff  flaould  have  fliewn  that  he  did  perform  the  con-  1 

Idition  on  his  part  hy  aHual  irzn^icr.    Contended  on  the  j 

I  other  hand,  that  tlie  covenants  were  mutual.     Per  cwriomt  j 

iThat  the  confideration  was  a  ctmenant  to  transfer ^   an^  net  ^ 

a^ual  transfer ;    though  if  it  had,  tender  and  refixfal  would  j 

have  been  2l  petformance.   Affirmed  in  the  Exchequer  cham-  ; 

^'            .             .  i 

That  in  D^^^tiFin  agTiinft  Mjiern  on  error  in  the,  Ejsche*  ' 
rji^ffV  from  a  judgment  of  the  King's  Bench,  it  is  reported 
by  StTgjjjif  that  the  plaintiff  declared  an  a£lion  of  cove- 
nant, that  in  confideration  of  73  81.  .los.  he  covenanted  to 
transfer  the  produce  of  634I.  in  lottery  annuities,  fubi'cribcd 
by  the  plaintiff,  and  defendant  covenanted  to  accept  and 

Sy."  Plaintiff  fets  forth  tender^  and  that  defendant  refujeti, 
emurrer  to  the  plea  of  tender :  And  pn  thi$  demurrer  the 
court  gave  judgment  for  the  plaintiff  5  for  that  they  were 
mutu/fJ  diftifiB  covenants.  And  that  the  covenants  being 
mutual^  the  tender  was  to  be  laid  out  of«  the  cafe,  and  plain- 
tiff not  obUged  to  anfwer  to  it.*  And  on  the  trial  in  error, 
Eyre  J  chief  juftice  of  the  Common  Pleas,  Gilbert  chief  ba- 
ron, and  four  of  the  other  judges,  were  unanimoufly  of 
opinion,  that  the  judgment  of  B.  R.  was  right,  and  ^r«- 
ed  it  accordingly.  And  the  cafe  was  held  (o  clear  for  the 
plaintiff,  on  the  firft  opening,  that  there  was  no  argiunem. 
And  on  error  in  parliament,  the  plaintiff  fubmitted,  with- 
out bringing  it  to  an  argument,  and  paid  the  money. 

It  was  farther  argued  by  Mr.  BulUr^  in  the  principal  cafe 
before  the  court,  that  there  was  an  authority  that  one  breach 
of  covenant  could  not  be  fet  off  againft  another^  becaufcjhc 
dama^ycs  might  not  be  equal. 

Covenant  to  doTn  a^bat  a  particular  time,  as  in  the  cafe 
of  Fletcher^  anno  oHavo  of  his  prefent  Majcfty,   in  Hilary 

term, 

*  Lex  noB  c«>git  ad  ftipcrracuft. 

Idem  eft  ail  diccrc  ac  inlulficicBtcr  diccrc. 
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temif  there  Mr.  JvAice  Tales  faid,  the  covenant  is  to  do  a 
ding  before  a  paFticular  day^  and  that  is  one  chara<fleriilic 
of  mutnal  covenants. 

HtrCf  too>  if  one  covenant  muft  be  performed,  all  the 
rjrenantSf  whkh  are  many,  muft  be  performed,  before  the 
plaintiif  can  be  entkku  to  his  action. 

Scccmdiy,  which,.  I  tliink,  was  the  point  in  demurrer,  J^j^^^ 
Mr.  BslJer  tugged,  that  ev^  if  thele  ihould  not  be  thought  ^cie  not 
ri:!ta2l,  but  dependant  contraAs,  he  hoped  the  judgment  of  mutual,  the 
tns  court  in  favour  of  his  client ;  becaufe  the  aft  afligncd  ^^^^^ 
i::  breach  of  covenant  not  to  have  *  been  done,  was  to  be  de-  ^^^^^  ^^ 
.Tndant,  if  the  contraAs  were  not  mutual,  on  a  precedent  part  of  tbs 
*a  to  be  performed  by  the  defendant,  before  the  plaintiff  **'^****^ 
^is  to  pdform  his  covenant.  ^^  ^. 

For  that  after  the  year  and  a  quarter's   notice,  it  was  fonnedby 
a^cod,  that  the  defendant  (hould  yield  up  his  trade  to  the  lum. 
paintiff.    That  then  the  partnerihip  (hould  be  entered  into  t  **97  1 
between  the  plaintiff  and   iuch  perfon  as  th6  defendant 
liiTcld  appoint :  That  then  the  fum  agreed  on  £bould  be  paid 
•3  before. 

Qq  the  otiier  fide,  it  was  argued,  that  the  condition  to  That  the 
0€  performed  by  the  defendant  was  dependant  ^   that  the  article* 
pliintiff  had  not  performed  his,  and  therefore  was  not  en-  J^^^^^ 
titld.    That  the  defendant  was  a  perfon  in  coniiderable  cutea^^and 
f^e ;  that  be  had  entertained  thoughts  of  putting  his  ne   rlaintiff 
laew  into  the  (happ  after  paying  off  the  moiety  of  the  ftock.  ^^^ 
Tnat  he  looked  out  for  a  perfon ;  that  a  journeyman  weaver  ^-^^ 
^^  rocommcnded ;  that  he  took  him  into  his  (hop,  to  try 
him  as  a  iervant,  it's  (aid ;  and  he  W2f  to  take  him  into 
tiic  &op.     It's  true,  ajier  the  execution  of  the  articles  of 
pdtnerihip ;  that  immediately yyi9iR  and  after  the  execution 
^^  tiie  articles  of  partnerihip,  the  defendant  (hould  permit 
f'li  pliintiff  and  Jolm  Prefio/if  or  other  perfon  appointed, 
•center,  ^r. 

Farther,  that  the  fccxmty  of  a5al.  by  monthly  payments, 
^3s  2  prteedent  condition  to  be  performed,  the  defendant 
iH3t  rdying  on  the  refponfibiiity. 

If  it  were  oonffaned,  that  it  b  an  mdependent  and  mutu-  That  to 
^  covenant,  Mr.  Prtfion^  the  defendant,  woukl  be  obliged  coufimc  an 
tordyon  the  perfonai  cxodit  and  fecurity  of  the  plaintiff,  acnfmJti*. 
<c.Q£riry  to  his  oiTn  phin  intention,  and  that  of  the  drawer  al  cotc- 
cf  the  articles.  nant, would 

be  agalnfl 
*U  Bieaning,  afoity,  and  faith  of  the  agreement;  becaufe  the  defendant  would  be 
'^cd  to  idf  on  a  perfonai  iecnrity,  on  which  by  the  tcnst  of  hia  agreement,  he  had 
i^«t««dhe  did  oo(  cfa^ftM  vSef* 

That 
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That  at  the  year  and  quarter  expired,  Ac  plaintiff  at  that 
tithe,  and  at  thfe  heufe  which  was  to  have  been  entered, 
fliould  have  tendered  the  feciirity  on  which  the  hoafe  was 
to  be 'entered.  That  oh  the  l]%her  iidc,  the  learned  gen- 
tleman who  drew  the  declaration*  had  thereon  declared,  he 
had  tendered  the  fecurity,  but  that  the  fectirity,  as  was  the 
fail,  would  not  execute.  He  wotdd  not  have  ftated  this, 
if  thef  tender  of  the  iccurity  were  not  neccflary,  as  Afreet- 
</(if/i/' condition.  And  therefoi*  Mr.  Prejhn\  on  the  fecu- 
rity refufing  to  execute,  by  realbn  of  non-pcrfonnancc  €f 
the  condition  on  the  part  of  t^ef)kiiiitlffi  was  not  botmd  to 
his.     And  therefwe  prayed  judgment.  — 

InrepUca-       Mr.   -»f//Ar— That  thou^  he  Mievcd   the   defendant 
**°°"  would  do  himfelf  as  much  fervice  as  he  could,  they  could 

judge  of  his  intention  only  ^y  hls^  deed.  *rhey  have  cove- 
nanted to  do  diftindt  afts  of  a  mutual  nature.  If  the  court 
t  198  3  conftrues  it  an  independent  covenant,  the  plaintiff  owing 
only  lool.  fhall  not  recover  againft  the  de£aidant,  in  ode 
he  owed  a  thoufand* 

Lofrd' Mansfield — This  cafe  has  been  fxtremely  well  argu- 
ed on  both  fides ;   and  the  confequence  i/,  the  court  forms  a 
clear  opinion. 
Indepen-  The  rule  vJi  law,  to  be  fure  ifi  that  covenants  f'«A;^' 

dent  cove-   ^J^cannoTbe^'j^  one  Ttec.  *?i?^^ 

nwiu.         Iher^QrX^  of  covcnants%  wliick.iuae*..jn  their  natmrc,  atiJiti* 
Coyentnts   ^^j^,  anJ^ wKo  is  to  perform  *^hc  £rff  rnn^'^'^'^i  iroiffftf  ^^^^ 

conditional.'  ^y^^ciL — -rmf  1 ^ir^'""j  ^  "^ ^ 

1^5  acooa  JilLj3fe  /^6!^^_™rmed. 

Covenants        There. are  alfo  covenants  reaprocal:  ^.^JC^jmalljut^ 
reciprocal,  fes ;  in  which,  if  the  feller  is  readyy  tending  the  convejancty 
and  the  buyer  is  not  ready^tq  j^.jhfcononcjp,  «£«L.thsl€fler 
ftiall  not  pafsjiise^ file  without* 

Itwjimd  b^thejwg/ff^^m^  ar- 

guinenVon  tHe  fi3e  of .  Mr^.  J?«//^s  ditnt  s&sJ^o  prevmL\'^ 

of  the  very  cj^ence  of  the ,  agycfimrnty  > that,  the  de^ndant 

will  not  trufl  mFfet^naifiS^Qjnty  oL  the  .plaintiff.     Aj^fT^ 

oT  jujttj^^i  to  J!^y  that  hj  openUionj^Jgnv  he  JhaU^  ogoid 

his  teeth,    ^elf  td'let  him  Into  hi^JlQufe  to  fqysvider  c\ery 

tTiliig' there,  witKbut  ij«y "thing  to  fWj^j^^  hchis 

'  /J^^J?^'^  r^ufed  to  trufL     Thb  payment,  tberctore»  was  a 

1>  ^iwt'S/7f condition j^/^    . t he^Icavamt  dLjjjitting  intopcf- 

iellion^was^to  be  p^ormed  on  the  part  of  the  ^3a> 

dant.  f  "■    "  —— - 

-  .         Mr 

•     ^  Pa^a  reciproca  vd  utmmque  ligant  vel  nentnim. 

t  CQuditi0iirxccdeiuip£cAa«Itenm,paittm£^iU  ...   . 


be  deter* 
mined  by 
the  natnre 
of  the 
tranfadioo* 
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Mr.  Jizftice  ji/hfi-^Tbxire  is  a  traofpofition  in-  the  afti- 
cks,  which  are  iU  marihaUed.     This  is  a  mutual  and  inde* 
pendant  covenant  to  be  perfonned  by  the  plaintiff  antccc-  The  law 
dent  to  any  thing  done  on  the  pan  of  the  defendant ;  -and  J^"^^ 
this  being  the  intent  ^d  Isg^l  conHiTu^oa,  the  law  will  fa  to  their 
marflial  the  words,  as  to  give  it  this  effect.  %  ,  true  effca. 

Mr.  Jnftice  ^Ai/V^?— Wh^cr  a. condition  be  prcccdcntj  CoDdition 
cr  DOC,  I  thizik  is  always  to  be  de^rmined  by  the  nature  oi  ^^J^^^ 
tlie  tranfai£Uony  an4  the  meaning  of  the  parties.  The  ten- 
daing  of  the  fecurity  was  to  be  frf^dent  to  the  affigning  oi 
the  itock,  and  emeni^  into  the  ivticles  of  co*partnerfhip. 
Aodfi£r  could  not  have^/t  th(p*pbuntiff>  who  could  nevef 
iave  been  made  iiabie  to  the  payment^  if  the  ftock  were  not 
'ffiguedy  nor  .pofleflion  delivered. 

Judgment  fo&  tii£  defendant* 

ON  a  motion  for  an  ioformation  to  fhew  caufc,  why  a  ^  ipp  3 
turnpike  ihould  not  be  fet  up  again,  which  had  been 
taken  down  at  a  meeting  of  twelve  of  the  coouniffioners ; 
OQ  faggefticMi  of  irregularity  in  the  time  and  xtianner  of 
oeeting. 

The  court  faid  all  the  twelve  ihould  have  been  moved 
tgaioil  $  for^  if  any  were  criminal,  all  were  equally  fo ;  but 
that  it  did- not  feem  there  was  any  ground  for  an  extraordi- 
zufy  criminal  infonoation. 

Rule  refuffxL 

The  King  ^ainft  Villers. 

INFORMATION  on  the  ftatute  22  Geo.  2.  againft  im- 
porting foreign  embroidery,  to  recover  tool,  penalty  on 
2  fperial  cafe ;  which  finds,  that  the  defendant  imported  y|^  ^  ^^ 
the  foreign  embroidery  made  up  into  wearing  apparel,  with  4.  c.  t. 
him  in  his  portmanteau,  and  after  •  his  hmding  it  was  feiz-  «>no  14^3* 
cd.  ■    '^ 

3  Edw,  4.  r.  4,  an  aft  mentioning  certain  merchandize, 
net  hwfial  to  be  brought  into  this  rc^hn ;  recites  the  great 
nn&hief  to  feveral  artificers  by  cUvexs^- articles  manu&ftured 
^7  fbangers,  enemie^i  &V.  agamft  good  laws,  (^c. 

22  £^  4.  r.  3.  a  temporary  aft  cdkitinued  by  the  ftatute 
I  R.  3;  r.  10. 4antaittbunt  t»  the  former^  for  ten  years. 

Ad  5  EIsz,  c.  7-  incrcafing  the  penalties. 

13  &  14  Car^jsu  c.  13. 

22  G». 

\  IttTote  oak  ooltoQNBi'iid  WBtvoi  •rV|iuw&  M«m  iofindt. 
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22  Geo.  2.  c.  36.  intitled.  An  aft  for  the  prohibiting  the 
unportdng  and  wearing  of  foreign  emhrotdeiy— recites  the 
great  fiims  expended. 

£na£b»  no  embroideiy  to  be  imported;  fbrfeiture  of 
fuch  embroidery  as  fhall  be  imported. 

Penalty  of  lool.  on  the  importer. 
Lord  ^'*  Morgan  enumerating  the  evil,  Lord  Mansfield  fald, 

Man^eld.  thefe  Were  rather  to  the  jury :  The  court  was  to  con&rae 

theaO. 
f  200  1  ^-  Morgan  proceeded  to  obfenre,  that  the  jury  had 
found  againft  li)rd  Vtllers^  the  defendant,  as  the  impor- 
ter ;  that  the  plaintiff  had  declared  againft  him  as  fuch  ^ 
that  tUs  being  a  remedial  ftatute,  the  court  was  concerned 
as  muth  as  poffible  to  fupprefs  the  mifchief,  and  advance 
the  remedy:  That  Lord  VUitrs  had  owned  his  lia\4ng 
brought  a  vaft  quantity.  That  his  wearing  in  a  foreign 
eoantry  fome  of  the  clothes,  woidd  not' exempt  him  from 
the  fttfute. 

On  the  other  fide,  that  the  jury  had  not  found  Lord 
Fillers  an  importer,  but  had  found  fpedaily  tliat  the  3d  and 
22d  of  Edw.  4*  5  Eliz.  only  enaAed  a  forfdture  of  tlie 
doaths,  and  other  manu£i£hires  prohibited. 

13  &  14  C.  2.  recites  nearly  as  the  a£b  in  queftion :  The 
aA  carries  an  idea  of  it's  beihg  brought  and  imported  for  fale, 
and  not  a  fyllable  of  theifi  worn;  forfeiture,  therefore, 
enadted  of  fuch  parcels,  feTr.  Forfeiture  of  50!.  to  the 
feller.  22  G.  2.  cnadte  a  forfeiture  of  the  garment,  but 
exempts  the  wearer  from  the  penalty. 

3d  of  hi^  prefent  Majefty  againfl  the  importation  of  rib- 
bons. 
c;  ii8«  5th  of  his   prefent  Majeily  agaanft  inqMMting  foreign 

filks  and  velvets. 

The  3d  of  his  preient  Majefty  provides,  that  it  fhall  not 
be  conftrued  to  extend  to  fi^h  as  fhall  be  worn  as  part  of 
wearing  apparel. 

The  <Sth  provides  accoidk^  to  the  22d  of  his  D^c] 
Majefty:  That,  therefore,  the  deficndant  having  thefe 
cloatbs  made  up  ai  wearing  apparel,  though  not  afbially, 
perhaps,  worn,  is  Bot  liaible  to  tfaft  penalty.  Mr.  Dav^i^ 
fort. 

RepUcatioQ  to  Mr.  D^foufori^^TI^  words  of  aa  G.  2. 
fpeak  of  bringing  over  before  :  Whether  before  the  aft  of 
22  G.  2.  garments  were  feiaaUe,  I  will  not  conteod,  as  Sir 

fdjffi  Mawiiy  did  when  he  mixed  the  wheat  and  bar- 


ley. 


TU 
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The  cafe  6t  zvoMia^  thCr  peaalty  by  procuring  foreign 
c-brcidoy  to  be  worn  a  dsty  only  by  the  importer  on  Jbji 
rcv3ge.      -  _  ..  •     ^  .  • 

Ko  di^ercnce  between  bringii;ig  over  and  importing. 

Lofxl  Mansfeid — ^I  think  I^inuft  take  it  for  granted  this 
litvtT  has  been  a.  cafe  before  the  prefent,  in  which  the 
r^\^  is  madc^  liable  to  thp  penalty  a&:  importer :  It  nkift 
cq)ajd  on  the  words  of  the  ftatute.  There  were  need  of  C  ^^^  D 
vTv  f.nn^  words  to  nyake  a  gentleman)  wearing  foreign 
\j^&£s^  not  only  liable  to  \Kfiripty  but  alfo,  the  '^njlant  he 
jrsfcot  on  Englijb  ground,  to  the  forfeiture  pf  lool. 

The  ihtute  22  G.  2.  recites,  where  great  quantities  of 
told  and  filvcr  thread  lace,  French  and  hrocade  are  brooght 
♦.Ta^  for  falc,  whereby  great  fums  of .  money  Jiave  been  ex- 
/:nded  2nd  carried  out  of  the  kingdom  \  aod  whereas,  fe- 
^trjl  ftatiites  have  been  enacted,  prohibiting  the  fale-^ 
d^rrtfore,  the  legiflature  coniiders  particularly  and  folemnly, 
£  to  the  looL  forfeiture,  importation  in  the  way  of  mer- 
duKJize.  Accordingly  taylors  and  miUeners  are  madefpe* 
ply  liable  to  a  peujuty:  Becaufe  they  can  have  them  only 
'ti  thf  way  of  trade. 

Su|^>ofe  a  foreign  amhaffladar  comes  over;  b  he  and  his 
srcudants  within  the  penalty^  for  only  having  a  gold  but- 
Ua  oa  ttcir  coat  ? 

^uppofe  '^JlraHger^  entirely  ignorant  of  our  native  laws, 
to'jes  in  the  doaths  of  his  own  country  5  are  we  to  catch 
•^•^  jlranger  likcwife  who  fh^l  come  among  us  ? 

it  b  remarkable  too,  that  the  ftatute  Z2  G.  2.  particularly 
.V'/^J  gold  and  filver  thread  lace,  French  and  brocade;  all 
(•^  which,  except  the  iaft,  are  manufafhires  brought  over 
SCj^arat^  to  be  affixed  to  the  garment  here.  It  remained, 
icrrfbrc,  to  be  cj^ueftioned,  whether  the  garment  was  lia- 
^i  ff  they  were  brought  over  worked  into  it  ?  And  the 
kgiilanire  ibemed  to  have  a  doubt,  which  I  will  not  fav 
^^  groundkfs,  whetjier  the  gold  and  filver  lace,  i^c.  io 
»orbed,  was  felzatJe.  Hov^ever,  as  to  the  fcizure,  the 
fcmte  particularly  provided  j  but  not  «s  to  the  penalty - 
«ten worked. into  wearing  apparel:  Bift  the  wearer  is  par- 
^Uriy  excepted,  as  has  been  before  obferved.  Lord  Fil" 
Lr.  might  as  well  haye  had-theic  doaths  on  his  bade,  as  in 
its  portiQanteau.  ^ .    ^    '  - 

JcOGMEl^^T^FpB.  THE  DfirFENPA|«,T.  -    ./;    - 

..   .  ^  .4-^  jj^  Diftrefs. 
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Diftrefa 

|N  the  ftatujbe  of  Diftrei&s»  27  G.  2.  providing  for  re* 
payment  of  furplus  oti  demand ;  iuing  out  a  writ, 
it  Yras  contended)  13  not  demand,  £or  you  fliould  make 
your  demand  before  you  commence  your  ajflion. 
Anno  fklu.  Of  diftrds,  that  mone  fhall  he  diftraincd  for  more  thaa 
*"  '^^^'  is  due.  &CC  Magna  Charta,  ^  H.  j^  c.  xoi 
Aniioia66.  Diftjefs  not  to  be  ontragcons,  nor  of  plough  cattle. 
I  ^02  ]    Vide  SI  H.  3.>^.4- 

None  to  diftrain  for  amends  of  injury,  withont  airard 

of  court.     Vide  ftal^nte  M<irlebr'tdge^  52  if.  3-  c.  i.    Kor 

Called  arti-  cut  o£  his   fee,  c.  2«     Nor  m  d^c  highway,   favisg  tk 

♦^Anio"'     ^^^Z*  c.  1$.    Nor  in  the  ancienb  fees  oij  the  church-  Vide 

X3,,-  ^Ed.  2.Jiat,  I.  r.  9.  * 

dommonly  .  DiftrciTes  not  to  be  driven  out  of  the  country,  and  to  !x 
called  I  rsafonaWe  on.  pain  o£  ranfom.  Vide  52  H^  3.  ^^  4-  Z^*^' 
W«ft.  anno  ^^  ^^    i  tk  Z  Ph.  ^  M.  c.   12. 

Fseeholder  not  to  be.diilrained  to  anfver  of  hi&  k(x- 
hold.     Statute  of  Marlehrldgey  c.  22. 

None  to  be  diArained  for  aQx>ther's  debt#  Yide  3  £dL  i 
c.  23.     . 

The  cattle  of  the  plough  not  to  be  taken  for  thf  king's 
debt,  if  others  can  be  found,  28  Ed,  i.  r.  12. .  To  be  dri- 
vea  to  a  pound  withia  three  miles,  vide  i  Scz  Ph.  h  M^ 
c.  12. 

Sheriffs  to  have  four  deputies  to  make  repkviow     Ibidem^ 

ifUmo  2665*      ^f  &*&  diftreis  not  fufiScient,  it  nmy  be  repeated    17 
Car.  2.  c.  *).f.  4. 

That  goods  diftrained  for  rent  may  be  fold,  if  rent  act 
paid  within  a  reafonable  time.     Vide  2  AK*.  &  AT.  r.  5. 

Com  and  flraw  loofe,  vide  /  3.  Double  damages  for 
wxongfol  diftrefe,  vide/.  5. 

Not  to  be  taken  in  execution,  without  ps^ing  the  arrears 
of  rent  to  landlords.     Vide  8  Ann.  c.  14. . 

Goods  removed,  diftrainable  within  five  days.  8  Arm* 
C%  14.  /.  2.    . 

Within  thirty  dap.     11  G.  2.  c.  ip. 

That  arrears  may  be  diftrained  after  Icafe  deteraunoi. 
Vide  8  Ann.  c.  14./.  6* 

Penalty  of  double  value  on  fraudulent  removing.  1 1 
Gto*  z.  c.  19.  /•  3* 

Cattlf 
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Cattle  <m  the  common^  and  crops  grotrmg^  diftrainabk 
£or  rent.     Vide  »W-/  8. 

Diibcfles  may  be  tecured  and  fold  on  the  premises.     Sec,  [  203  ] 
10. 

In  cafe  of  difbefs  for  reat>  irregdkuitjr  not  to  make  it 
Toid.    V'idc/fc.  19. 

Amends  maybe  tendered.    Vide  19  &  ao. 

General  ifiue,  ai. 

Pounding  in  Scotland.     20  G.  2.  r.  43./  '^3.  anno.  1747* 

Juiiices  in  warrants  of  diftrefs  for  penalty,  to  limit  the 
^Jae  for  falc  of  the  diftrefi.  Vide  27  G.  2.  c.  20.  and  the 
itatutcs  there  referred  to  in  Mr.  Ruffhead*%  edition, 

Diftrcflb  muft  be  of  things  of  a  valuable  property :  Dogs, 
imcks,  does,  and  other  animals  ySr^r  natura^  cannot  be  dif- 
triined.  Even  valnabie  property  cannot  be  diftrained,  when 
in  aAual  present  ufc,  as  an  horfe,  when  a  man  or  woman  is 
nding  on  him  \  an  ax  in  a  man's  hand  cutting  wood. 

Thirdly,  Things  for  the  maintenance  of  trades  for  the 
beocfit  of  the  commonwealth,  and  there  by  the  authority 
of  law-  As  an  horfe  at  a  fmith's  (hop,  not  to  be  diih^ined 
fur  rent  out  of  the  ihop ;  materials  in  a  weaver's  fhop ; 
u)th  of  cuftomcrs  at  a  taylor's ;  facks  at  a  mill  or  market. 

Fourth,  Nor  a  thing  dlftrained  already-,  for  it  is  in  the 
ciftodf  of  the  law :  Nothing  at  common  law  ihould  be  dis- 
trained, which  could  not  be  rendered  in  as  good  plight  as 
»hcn  taken ;  but  this  is  akcred  as  to  corn,  by  2  1V»  Sc  M. 
'•  c.  but,  I' apprehend,  it  ftill  holds  as  to  dead  poultry, 
tifiifiih,  and  the  like. 

Fifthly,  Nor  beaib  of  the  plough,  (nor  utenfils  of  pro- 
k'SioB,  as  the  axe  of  a  carpenter,  ot  the  books  of  a  fcho- 
br)  while  there  are  other  difbainable  goods.  Co.  Infi.  c* 
7./51. 

Nor  ftiall  diftrefs  be  taken  for  uncertain  fervices.  CO0 
h^.Tih.  i.f  136.  vidcalfp  Burn's  JuftJce^  tit.  Dijhefs. 

A  diftrefe  for  rent  cannot  be  in  the  night,  i  Injl.  L  2. 
f.  12./  213. 

Nor  could  a  man,  by  common  law,  break  open  doors  to 
takeit. 

A  man  cannot  work  or  ufe  cattle  di/lrained,  but  for  the 
baicfit  rf  the  owner.     Vide  JV'ood's  htjl.  h.  2.  c,  2.^.  14$. 

By  7  Ann.  c.  12.  the  goods  of  an  ambaffiJor,  or  other  [  204  J 
pbUc  mkufter  ihall  not  be  diftrained  i  if  they  are,  the  dif- 
trefs 19  vokL 

If  cattk  are  put  into  a  pound  overt,  the  owner  muft  feed 

them  J  and,  if  they  die  for  want  of  food,  there  is  no  remedy 

R  a  againft 
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againfl:  the  diftrainer,  but  he  may  diftrain  again.    And  it 
is  very  remarkable,  that  though  the  divine  law  given  te 
jlfi^j  provided  for  the  cafe  of  a  bird  with  her  young  ones, 
for  the  ox  treading  out  the  com,  for  the  beaft  of  one's  ene- 
my fallen  in  the  way }  though  the  Atlenians  even  punKhed 
with  death  the  cruelty^  of  a  young  man  in  putting  out  the 
eyes  of  quails  for  his  fport,  yet,  our  law  does  not  punilh 
any,  the  moft  inhuman  treatment  of  a  beaft,  otherwife  than 
•  Vide  37    as  it  may  occsfion  damagerto  the  owner,  *  or  danger  immc- 
H.8.  c.  6.  jj^j^  ^^  ij^g  public,  as  by  over-drivinc  oxen,  or  (he  like: 
flo.  31  G.    *^o*  t**^  owner  may  ule  his  own  animal  with  what  lavagc- 
a.  c.  43''     nefs  he  pleafes ;  and  the  Law  of  England^  which  is  a  bw 
^^^  **^  ^^"  of  mercy,  yet  (as  it  has  been  complained  fomewhere  before) 
AA$  and*^''*^^'^  ^*"^  ^^^'     Y^i  I   queftion  whether,  if  an  owntr 
the  Do^       of  any  animal  were  to  commit  an  zOi  of  wanton  and  extreme 
A<ft.  cracky  on  it  in  public,  or  in  the  prefcnce  of  any  entreating 

him  not,  whether  he  wouki  not  be  liable  to  an  indiftma^ 
at  common  law,  as  guilty  oi  z  nuifancc.  For  mens  eyes 
and  ears  are  not  to  be  offended  with  outrages  cm  humanity, 
nor  an  example  of  cruelty  to  be  fet :  And  whatever  is  »- 
gainfl  common  morality,  and  committed  publicly,  I  conceive 
is  within  the  common  law  of  England^  vide  Jones  and  Randd 
infra.  This  kind  of  digreffion,  I  hope,  is  excuiable,  as  the 
doftrine  of  diftrcffes  naturally  led  to  it ;  by  that  part  of  it 
which  permits  cattk  to  be  ftarved  in  the  pound,  if  the  pcr- 
fon  from  whom  they  were  diftrained,  does  not  come  to 
feed  them. 

With  refpefl:  to  furplus  in  the  cafe  above,  the  court  W2S 
of  opinion  that  the  ftatutc  of  27  G.  2.  was  not  to  be  inter- 
preted, negatively,  that  the  money  is  not  to  be  rcftored, 
unlefs  on  demand  ^  but  imperatively,  chat  it  fhall  be  rcAor- 
cd  on  demand. 


c 


Rice  againji  DentOD. 
USTOM  houfe  officer  on  the  15  G.  a.  e.  25- 


Queftion,  Whether  the  defendant  had  a  right  to  rcgaugc 

a  c2Ak  of  rum  before  he  granted  a  permit.     The  aft  fays 

the  merchant  may  land  without  payment  of  duty,  on  the 

C  ^,^S  1  terms  of  lodging  it   in  a  warehoufe,  {fJV.   that   the  duty 

fhall  be  in  proportion  to  the  gauge  taken  upon  landing. 

There  is  the  excife  ganger,  the  cuftom-houfe  ganger,  and 
the  city  gaugcr;  which  laft  is  a  kind  of  mediator  between 
the  other  two* 

Contended 
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Cootcndcd,  that  the  officer  ihould  deliver  up  iounediate  * 
iy,  wirhout  fecond  gauging; 

On  the  part  of  the  defendant — ^That  the  ftatute  of 
C.  2.  enaAed  the  duty  before  landing  \  that  in  order  to  re« 
mcdy  this  inconvenience^  the  ftatute  15  G.  2.  allows  them 
to  lodge  rums  of  the  produce  of  the  U^eft  Indies  in  warc- 
houfcs  to  be  approved  hj  the  cuftora-houfe  officers:  On 
producing  the  certificate  from  the  colleftor,  the  officer  is  to 
grant  a  permit.  The  provifion  is,  that  he  (hall  deliver  the 
rum  in  fuch  quantity  as  is  exprefled  in  the  certificate. 
Qucftion,  Whether  the  gauging  always  fo  conclufive,  that 
the  officer  (hall  never  be  at  liberty  to  regauge.  That  though 
the  ftattite  feemed  to  think,  that  the  fame  quantity  woidd 
ilways  continue,  badncis  of  the  caik,  and  a  thoufand  other  Vide  allow* 
urcuznftanccs,  would  exceedingly  alter  the  quantity.  The  *^^  ***  . 
crown  having  enlarged  the  time  for  payment  of  the  duty,  ^  c.'a.V 
irk  to  fix  mt>ntlis,  and  afterwards  to  twelve  months,  n-  5.  r  3. 
Yourably  to  the  owners,  if  there  be  any  lois,  it  ought  to  be 
to  the  proprietor,  and  »ot  to  the  crown ;  that  the  certificate, 
therefore,  from  khe  coHedor,  is  to  be  the  meafure  of  the 
i\ity.  If  any  lofs,  the  proprietor  muft  abide  it,  and  not 
have  quantity  delivered  which  is  not  there,  being  loft. 
That  it  was  intended  the  officer  ihould  know  what  he  was 
to  grant  tbe  permit  for,  and  that  multitudes  of  frauds  mult 
irifc,  if  he  has  ^ot  that  right. 

On  the  other  fide  it  was  contended,  in  reply,  that  no 
fmad  from  the  time  of  the  ftatute  to  this  had  happened, 
^or  want  of  fuch  a  power  to  regauge.  That  he  is  merdy 
atruftcd  with  the  charge  of  keeping,  and  the  care  of  the 
warchoufe,  and  has  no  difcrctionary  power  as  to  the  permit. 

Lord  Mansfield— I  do  not  know,  as  it  may  be  ncceflary,  \^  mixed, 
perhaps,  to  apply  to  parliament,  whether  you  ought  not  to  after  gauge 
<io  it  as  foon  as  poffiblc.  *  It  do^  not  appear  by  the  cuftom  t»k«i,  vide 
interpreting  the  aft  tiU  1772*,  nor  by  any  aft  in  being.     It'S  **j.*f\ 
apparent  where  the  fraud  is  :  Smuggled  or  adulterated  goods  u.  7  w.  3^ 
niay  be  brought  in,  to  the  injury  of  the  revenue.  c  30. 

Judgment  for  the  plaintiff. 

OF  excife  laws,  fee  12  Car.  2.  c.  23.  the  beer  and  ale  C  206  3 
excifc  granted  to  King  Charles  for  life,     i  G.  3.JJ?.  i.  ^^^  «^^- 

Duties  on  foreign  liquors  to  be  paid  by  importer,  vide  1 2  vide  iVc*. 
Cir.  2.  e.  23.71  14.      15  Car.  7..C.11  f.  17.     22  ^  23  Car.  trU,  7a. 

Oaths 
*  Judid*  eft  jtti  dicere  nan  dire. 
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Oatksof  officers  of  thccxcife,  la  Car.  a.  c.  23./  33. 

Hereditary  excife,  12  Car.  2,  c.  2^./.  15.  By  this  fta- 
tutc  the  duties  were  made  payable  by  importers  before 
landing. 

Commiffioners  not  to  take  excife  to  farm;  penalty  of 

bribing  excifeman  -,  exemption  of  colleges ;  directions  for 

^  landings ;  where  appellant  ihall  have  cofts  -,  excife  offices 

to  be  kept  in  market-towns,  vide  15  Car.  2.  c.  w.J,  2,  i5, 

21,    17,     19,    ID. 

Vide  Burn.      Powers  of  commiffioners  given  to  farmers  of  the  cxdfc, 
firft  vol.        16  y  1 7  Car  2.  c.  4,- 

Additional  cxcifes  expired,  vide  22  is^  23  Car.  2.  c.  5. 
29  Car.  2.  c.   2.      I    JV.  y  M.  c.  24.-     2  JV.   isf  M.Ji.  2. 

c.  '^.  y  c.  lo.  3  W.  y  M.  c.  I.    ^W.isf  M.  r.  7.    7  tf 
%  ?r.  3...  3-,  . 

Power  to  jufticcs  or  commiffioners  to  mitigate  fines,  2Z 
(p*  23  Cat.  2.  r,  5./,  8. 

Ce^iioraries  not  allowed  in  proceedings  on  excife,  /  14. 

Vide  alfo,   I   W.  £2f  M.Ji.  i.  c.  24.    ,2  W.  '{5*  JIf.  r.  3. 
4  jr.  is'  M.  c.  3.     5  IV.  y  Af.  r.  20.     4  ^/j.  f.  6,    Vide 
Uie  a£l:  t  G.  i.  f.  I2*  for  appropriating  duties  to  the  aggre* 
gate  fund. 
Vlie  I  Powers  and  direftions  for  preventing  the  concealment  of 

*^°'  liquors,  and  other  frauds,  7  £5*  8  JF.  3.  r.  30.  Vide  8  i? 
9  fF.  3.  c,  19.  Vide  i8  G.  2,  r.  26./.  8.  Vide  10  G.  3. 
tf.  44- 

Weekly  fum  of  3  700I.  to  be  paid  out  of  the  excife  revenue, 
as  a  fund,  vide  12^13  W.  3*  c.  12.  made  perpetual  6  C 
I.  c.  4. 

Commiffioners  and  oncers  to  he  fwom,  vide  10  Ja.  c. 

19./  122.  C.  26./.  75. 

Penalty  of  obftru^ting  aii  excife  officer,  6  G.  i.e.  27. 

/•?•  •  ' 

J  207  ]  Power  by  warrant  to  fearch  houfes,  vide  11  G.  i.  f.  30. 
/.  2.  Vide  rules  for  taking  out  permits,  yi  lo.  Proof  to 
be  admitted  of  his  authority,  without  producing  his  depu- 
tation, vide/  32, 

Uiredtions  on  feizure  of  tea,  coffee,  i2fc.  vide  12  G.  i. 
^  28.  ' 

Three  commiffioners  impowered  to  aft,  vide  i  G.  2.  r. 
16./ 4. 

I>*ity  oa  fweets  leffened,  10  G.  2.  r  17- 

Puniihment  of  perfons  going  armed  in  defianqe  of  exdfc 
laws,  vide  19  G,  2.  c.  34.     11  G.  3.  r,  5  !• 

Offimces 
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Offences  aguaft  oxiie  latrs  excepted  out  of  geiierftl  parw 
dens,  vide  to  G,  2.  r*  52. 

Sufflfliaiis  kft  at  offender's  houfeto  be  deemed  good  no* 
dec,  vide  32  G.  2.  ^r.  17. 

Powerto  finze  forfeited  veflels,  33  G.  2.  r,  9./  16. 

Additional  excife)  i.G.  3.^.  y.yi  i* 

Vide<^  other  points  relative  to  exciiei  $  G.j.  r.  43. 

Grejham  college  purcfaafed  for  an  excife-office>  8  G.  3*  r. 
j;2.  For  defrajing  the  expence,  vide  10  G.  3.  c.  32*  12 
(/.  3.  r*  46. 

Feltham  and  others  Churchwardens,  agmnft  Ter* 
ry,  orTyrrel,  and  others;  Overfeers. 

AdwH  9f  Trover  againfi  the  Overjktrs^  on  the  Cafe  Jbllowing^ 

A  Churchwarden  was  convi^ed  on  the  ftatute  for  nc-  Plaintiff 
glcft  of  doty;  the  overfeers  of  the  poor  Icvifed  the  n»y^^7 
penalty,  and  did  not  account  for  the  furplus,  nor  apply  to  i^^ng  u 
the  Ble  of  the  poor.     Gxividtion  qnaihed :  The  church-  aaionpunv 
wardens  brought  an  a£tion  for  money  had  and  received  ^jot^cvtil 
againft  the  overfeers ;  on  which,  upon  a  fpecial  cafe  for  the  JJ^h^r^'it  is 
^pmioh  of  the  court,  the  qtieftiott  was,  whether,  on  the  for  the  bc- 
circDmftances  of  this  cale,  an  action  for  money  had  and  re-  n«^t  of  the 
ccivcd  would  lie  ;  or  whether  trover  ought  not  to  have  been  defendant, 
brought,  or  fome  other  adlion  of  trefpafi  ? 

loord  Mansfield  delivered  the  judgment  of  the  court  to 
ihi^efieft,  AlayS,   1773. 

Wc  took  this  matter  of  the  cafe  of  Feltham  againft  lerry  t  .208  ] 
mj  others  into  confideration.  A  chtnrchwardcn  was  guilty  of 
nfglcft  of  duty,  under  the  ftatute.  On  conviftion  before  the 
jofticcs  of  peace,  the  overfeers  of  the  poor  levied  the  penaU 
tv,  and  there  remained  a  furplus  of  twelve  fhillings ;  on  the 
rounding  of  which  we  go.  It  appears,  they  did  not  ac- 
coimt,  nor  apply  to  the  ufe  of  the  poor :  The  chnrchwar-* 
cms  brought  an  action  for  money  had  and  received,  againft 
the  overfeers,  the  conviftion  being  quafhed.  It  was  a  tort 
therefore ;  and  it  has  been  faid,  that  an  action  for  the  de-i 
tiinare  fimply,  was  not  proper :  Fof  that  an  aflion  of  /ro- 
'.-T,  or  trefpafjy  might  have  been  brought. 

However,  we  arc  clear  that  tlie  party  may  waive  ihc  tort^ 
w'hich  if  he  does,  //  is  to  his  own  prejudice ^  and  m  favour  oj 
the  depndant.  He  cannot  then  come  for  damages ;  he  cm- 
not  htv,  if  the  goods  are  fold,  that  they  were  double  the 
vjfcc  the  defendant  fold  them  for :  Here  nothing  can  be  reco^ 

v^red 
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nitrid  bat  what  is  confiientioufly  due ;  mtblng  but  the  real  vahe; 
and  the  defendant  lofes  m  defence  which  he  can  nvake  kni 
jide  \  whereas  in  an  action  of  trefpafs,  it  would  have  been 
110  legal  juftitication  to  fay,  they  a6ted  ex  officio. 

Before  Lord  Hardnvickey  Cheefebormgb  and  another  againil 
MorefoHy  on  an  indebitatus  affitm^tt-  More/on  received  moncf 
of  a  bankrupt,  as  the  price  of  goods  the  ailignee  came  to 
recover.  It  was  faid,  he  cannot  alBrm  and  deny ;  alledgc 
the  contract,  and  avoid  it.  *  The  cafe  of  Hope  and  Wkp 
was  cited ;  which  was,  the  defendant  was  indebted  to  one 
who  died  inteftate ;  defendant  took  money  fecretly^  fome- 
tbiug  very  like  Jlealing  it.  f  It  was  faid,  tjic  adminiftr^or 
who  fued  in  the  name  of  the  inteftate,  6rom  whom  the 
money  was  taken,  could  not  bring  an  indebitatus  affumpfit ; 
but  it  was  a^reed^  he  might  waive  the  tort.  Lord  chief  . 
Baron  Parker  faid,  in  that  cafe,  that  this -action  would  lie 
in  every  cafe,  but  th^t  of  money  nmn  at  play ;  and  that  it 
would  by  the  affignee  to  recQver  money  paid  by  a  bankrupt. 
Mr.  Juftice  Afton  has  a  note  of  a  judgment  very  ably  given 
in  the  Common  Pleas,  which,  for  the  iake  of  the  Bar^  I 
would  defire  him  to  cite. 

Mr.  Juftice  AJlon-^  The  qife  to  which  his  Lordfhip  al- 
luded, and  has  defired  me  to  cite,  was  Hitcbin  and  othtrsy 
^gnees  of  a  bankrupt,  againft  CampbelL  Judgment  and 
execution  on  indebitatus  affiimpjtty  againft  the  banker,  levied 
to  the  amount  of  1500I.  in  1769 :  The  fame  year  the  bank- 
rupt wa^  found  to  have  committed  an  a£t  of  bankruptq- 
They  fue  the  fheriff  to  recover  the  money  levied.  It  ap- 
peared afterwards,  that  he  had  committed  an  aft  of  bank- 
1  2^9  ]   ruptcy  in  February y  which  was  before  the  execution.     Lord 

A^h^faf  ^^^^^  J"^^^  ^'^  ^^^  ^^*^'  ^^^^  *^  ^^^^  ^^  *  CQmmiffim 
<ominff  by  was  to  divejl  any  eftate  out  of  the  bankrupt ;  but  before  the 
and  unlaw-  commiffion  the  aci  of  bankruptcy  divefted  nothing.  The  fheriff 
fid  detainer,  taking  the  goods,  no  commiffion  having  ifmed,  is  no  trcf- 
tatui'a^  '"  paflcr ;  but  if  he  has  tliem  in  pofTeffion,  and  has  not  fold 
fiimpfit  the  goods,  an  indebitatus  ajfumpftt  will  lie. 
JteW  good 

iq  the  room        Vpvj^     00^ 
of  travel.         ^^^»  320. 

[hi  Levinsy  I  part  142.     El/brngtonT.  Ik/buntj  not  guil- 
ty was  held  a  good  plea,  on  indebitatus  ajfumpftty  which  it 
'vvould  not  have  t>een,  if  nothing  including  in  its  nature  \ 
tort  coukl  be  i'ued  for  by  this  action ;  and  though  the  platn- 
tiflf  waives  the  tort  by  bringing  this  a£^ionj  yet  the  defen- 
dants 
^  Allegans  contrarh  non  ed  audiendus. 
f  £x  maleficio  non  oritar  contradut. 


EailerTerm,  13  Geo.  3.  K.  B. 

diBts  beuig  permitted  to  plead  not  guilty,  fhews  that  it  m»y 
be  brought  where  denying  of  the  iort  is  a  fufficient  denial 
cf  the  a^cm;  becaufc  it  is  a  denial  that  the  plaintiff  had 
any  civil  cauie  of  a^tipn  wha^e  the  civil  right  depends  on 
ths  tort  committed. 

lliat  Lord  Raymondy  742,  affum^  will  lie  for  moct^ 
piJ  by  order  of  an  illegal  court.] 

That  in  earlier  cafes,  it  appears  this  a^on  has  been 
2.iopted  as  a  very  beneficial  one,  by  taking  away  wager  of 
u«r.  That  it  has  been  queftioned,  whether  the  purchafers 
wider  the  bankrupt  are  liable ;  but  they  come  in  by  his  title : 
Ajkl  whoever  takes  the  money,  implies  a  promife  to  do  what 

I  think  this  aftion  of  the  churchwardens  is  the  fahrejl^ 
mi  moft  eqmtable  Tndjujt  that  can  be. 

PosTEA  returned  for  the  Plaintiff. 

Of  churchwardens,  vide  3  Car,  i.  f.  3./  a.  21  J»t.  ^. 
'.f.  5.  and  ftatutes  relating  to  nonconformifts,  poor,  ^e. 

A  counfellor  or  attorney  ought  not  be  choifen  church*  [  2X0  J 
VH-ilrn,  and  if  he  is,  he  may  have  a  pix)hibition,  by  reafon 
cf  his  attendance  on  the  courts  of  fVeftmittfter. 

DilTendng  teachers,  or  perfons  in  h<^  orders. 

Other  diflenters,  not  being  teachers,  may  find  fubftitutcft, 

Perfons  who  have  profecuted  a  felon  to  conviction,  ex- 
tT^pted  in  that  parifh.  Vide  Burns^  firft  vol,  title  Church^ 
u:irdcns» 

Earl  of  Sandwich  a^amji  Miller. 

Apeertitfy 

Scandahtm  J^fagtiatum.  lay  hi»  ac- 

tion of  hit 

ON  a  motion  on  the  part  of  the  defendant,  fuggefting,  j^^^j'J^ 
that  an  impartial  trial  could  not  be  had  in  the  county  ^i,crc  he* 
ff  Middltfixy  by  reafon  of  the  high  office,  weight  and  in-  plcafirs : 
n-cncc  of  the  plaintiff  in  that  county,  as  a  peer  of  the  ^^^^^"^ 
^ifidcm,  that  there  cannot  be  a  f<ur  trial,  the  venue  flxall  be  changed ;  othenrilc-Ml. 

realm 

*  Lei  qoemlibet  fcciffc  pnefiimU  quod  lege  fieri  debucrat. 

Art*,  then  i%  a  nifi  print  cafe  JLord  Raymnnd^  74a.  Meath  v.  Death  and 
f'^^'i^  where  it  was  held,  that  for  money  paid  a»  coft«,  on  order  of  rc- 
n.  n!,  which  order  was  after  quaftied,  Indehitatut  apmpftt  would  not  L*e. 
"JtLcrd  Rsy9i9mJ(ctm%to  have  doubted,  and  f«y«f  the  money  was  paid  by 
'Unhirardcns  and  overfecr*  both,  and  the  adion  brought  by  the  idiurch- 
*an!c»only.  ,  ,  .   - 

^W  tfto,  That  in  tha  part  of  Mr.  Juftice  A/Im*%  judgment,  between  tb^e 
saarb  [  ]  I  axa  fomewhat  imcertain  whether  I  have  taken  the  very  cafe  cited- 
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realm»  and  firft  commiffioner  of  4ie  admiralty^  and  prayin; 
leave  te  change  tlve  tv/i«^  from  MidJiefex  to  Lond»n^  what 
the  ciufe  of  a^ion  amfe.  The  a^n  was  brought  by  Lorti 
^niwtch  againd  the  defendant,  as  puUKher  of  a  libel,  re- 
fic^ling  on  him  falfely, 

Mf.  Wallace,  againft  the  motion^-That  the  pbintiff's  be* 
ing  a  peer  of  thft  realm,  and  firft  commiffioner  of  the  ad* 
miralty^  was  notliing  to  |2^  jury  of  /HiddJ^rx,  any  more 
'    than  to.  any  other  jory» 

That  the  cafe  of  Lord  Siafi/hury  was  very  difierent,  be- 
ing on  an  indifbnent  of  confpiracy  brought  by  him  aganft 
certain  perfons,  for  falfely  indicting  him  of  high  treafon : 
And  they  alledged  that  he  l^ad  great  influence  with  the  ftic- 
riffs*  What  influence  has  hi«  Lordihip  wifeh  Mr.  Olher 
and  Sir  Wathin  Le^es  f  That  they  alledged  in  that  cafe, 
that  the  witnefles  were  afraid  to  come  up }  that  they  had 
been  barbaroufly  ufcd  in  the  prefeiicc  of  the  court«  Is  there 
any  thing  like  in  this  cafe  ?  What  intereft  Lord  Sandvnch'% 
office  miglrt^ivc  him  at  PortfmnUh  or  Plymouthy  I  don  t 
know  5  but  it  does  not  ferve  him  much  here.   • 

Mn  Mansfield — ^That  he  did  not  know  what  particular 
intimacy  Lord  Sandwick  had  with  the  f^feholders  of  Atid- 
diefim  \  but  he  believed,  their  particular  affedion  for  him 
did  not  operate  very  violently*  That  he  did  not  think  the 
freeholders  on  the  one  fide  Temple  Bar  were  fo  very  difter- 
cnt  from  the  freeholders  on  the  other. 
f  211  3  M^*  Dunning  Atchitd  that  he  was  ready,  if  neceflary,  to 
have  given  his  afliftance  to  ckar  Ijori.  Sandwich  from  the 
imputation  of  his  new  acquired  popularity. 

Serjeant  Glynn  for  the  defendant —That  Mr.  Miller  had 
declared  hb  apprehenfion  of  a  Middle/ex  jury,  that  whatever 
the.  reafons  of  his  apprehenfions  might  be,  it  wonki  make 
no  difference  as  to  the  trouble  of  producing  witneflTes;  tliat 
the  caufe  of  adtion  arofe  in  London  \  that  though  it  was  held 
in  the  law  a  cafe  of  fcandalun^  magnaiumy  gave  him  a  power 
to  lay  his  venue  where  he  pleafed ;  and,  tho^  the  authorities 
might  fecm  too  ftrong  to  be  over-ruled,  yet  ht  hoped,  if  it 
'  was  ftill  open,  their  Lordfliips'  breaft  would  not  incline  to 
fuch  a  determination :  That  the  reafon  given  that  a  lord's 
character  was  injured  in  every  country,  was  equally  applica- 
ble to  any  other  man  of  any  notice  in  the  world. 

That  he  imagined  the  ilighteft  objection  from  fhewing 
canfe  of  apprel^fion,  would  be  fufiicient  with  their  Lord- 
fliips  to  obtain  a  removal  of  the  venue^  which  would  he  only 
porfuing  the  principles  of  kw.    In  motions  for  change  of 

tt: 
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the  vemte^  ihc  court  is/not  anxious  to  know  how  £ir  the  ex- 
cu'c  is  grounded.  Lord  Sbaftjkiry  had  his  v^/iz/^  laid  right* 
!v ;  and  jet  very  li^U  matter  was  there  thought  neceflary  to 
,ikiRge  the  venue* 

'i  hat  ia  the  cafe  of  Lord  Gerard^  an  a£lion  was  brought 
&r  words,  and  the  venue  w^  changed ;  iecaufe,  jpcr  curiam 
--he  ihould  not  as  a  feer  take  an  advantage  which  might 
frejudke  the  defendant. 

Lra-d  Mansfield^^'Yhc  law,  is  extzemelj  ckar^  admitted 
by  the  coonfel^  admitted  by  the  motion,  tliat  for  fcandak>us 
^Ofds  a  peer  may  lay  the  venue  where  he  pleafes.  There 
xr^  many  other  cafes  in  which  the  venue  may  be  laid  any 
I'tire,  If  a  ground  is  fhewn,  the  court  will  grant  a  change 
o:  the  venue  for  a  fair  tri^  But  are  the  freeholders  oiMid^ 
uufrx  fuch  defpidble  wretches,  thar  a  peer  would  have  more 
weight  with  them  than  a  cobler  ?  And  as  the  defendant  ha« 
:Hc  bught  of  the  (hire  for  his  counfel,  I  fuppofe  that  will 
u*  a  hiU  counterbalance. 

Rt%E  niSCHA&GEQ, 

Oi  fianddum  fnaga^umj  yide  3  Ed.  i^  c*  34^ 

Ma^ciffu  of  law^ 

Ex  maleficio  non  oritur  cpntrafhis.    . 
Par  fdentia  pares  cpntrahentes  facit^ 


0 


Infurance,  £  %vi  5 

K  a  motkm  fiw  a  new  trial. 


^Fhe  caofe  had  been  tried|  and  a  yerdift  found  by  a  ipecial 
'orr  of  merchants. 

It  appeared  that  th^  defexidant  had  injured  a  ihip  which 
vas  to  fail  from  Pook  to  Neweafik^  for  loooL  This  ihip 
v^  loft  ;  and  after  the  lofs,  defendant  writes  to  defire  the 
'iiifaraace  may  be  increafed.  The  letter  is  dated  on  a  day 
^hcn  no  poft  went  out ;  the  ne»t  day^  the  account  of  the 
iof^  of  this  veflel  is  in  the  papers ;  but  the  defendant  does 
not  take  out  the  letter  or  retract  The  notice  and  the  lois 
'^dog  difcovered,  the  under-writer  fues  againft  this  is&ox-' 
^ce  as  fraudukntly  obtained,  and  void. 

The  queftion  turaed  princtpally  on  when  the  Ihqr  tb  be 
inived  was  to  fail,  and  whether  k  was  in  port  or  no^  at 
the  time  of  the  infurance  procured  \  and  whether  the  de- 
fendant 


Eaftcr  Term,  13  Geo.  3.  K.  B. 

fcncjant  knew  of  the  Ipfs  when  he  wrote  for  the  additional 
isftirance  ? 

The  jury  found  for  the  defendant. 
The  plaintiff  faid,  he  believed  the  fliip  was  in  port  when 
he  iniured,  at  the  time  of  making  the  infurance,  becaufe 
the  wind  had  been  eafterly  fince  he  arrived  at  Poole.  Tk 
plaintiff  too  complained,  that  the  letter  he  received  from 
the  captain  ,of  the  veffel  was  either  faltified  as  to  the  date, 
or  being  put  in  on  a  day  when  no  poft  went  out,  he  fhould 
,  have  taken  it  out  of  the  office  and  difpatched  another  fome 
way  more  expeditioully. 

The  letter  was  to  this  effeft :  "  Depend  upoq  it  I  fluH 
^  ufc  all  expedition,  and  fail  the  firft  opportunity ;  every 
<«  thing  is  ready." 
He  complains  that  he  had  no  notion  when  the  fhip  would 
'  fail ;  and  that  this  intelligence  did  not  arrive  in  time,  he 
believes  fraudulently  %  the  letter  being  dated  on  a  day  when 
no  poft  goes  out. 

On  the  other  hand  it  was  faid,  'twas  ftrange  the  plaintifri 
being  in  London^  having  this  bufinefs  of  infurapce  in  con- 
templation, and  curious  to  know  when  the  Ihip  would  fail, 
or  whether  i;:  had  not  failed  already,  fhould  not  do  what 
any  the  idleft  man  in  the  world  would  have  done,  cither 
go  into  a  coffee-houfe,  or  read  a  newfpaper.     If  he  had,  he 
might  have  feen  that  fhips  had  gone  out  about  the  time 
that  this  {hip  of  the  defendant's  did  go,  and  were  bft; 
that  as  to  the  date  of  the  letter,  it  was  very  remarkable  that 
t  213  3  the  under-writer  fhould  not  take  notice  of  this,  either  mil- 
take  or  mifreprefentation^  till  the^hip  was  loil}  which,  it 
was  obferved,  looked  like  unaccountable  laches  or  craft  on 
th«it  fide.     That  there  was,  at  leaft,  a  counterbalance  of 
evidence,  on  which  a  fpecial  jury  of  merchants  were  ex- 
tremely competent  to  decide ;  *  and  that  the  court,  in  fuch 
a  cafe,  would  hardly  interpofe.     And  that  though  a  full  dif- 
dofure  is  required  by  the  law  of  infurancc,  yet  it  muft  be 
fiippofed  of  fuch  circumflanc^s,  of  which  it  would  not  be 
natural  to  imagine  the  plaintiff  was  better   informed  th'»ai 
the  defendant;    the  contrary  of  which,  it  was   alledged, 
feemed  here. 
VideDa  Lord  MnnsjUld — ^Tis  very  proper  that  all  matters,  cfpce- 

^nftScan-  ^^.  ^^  ^^^  nature,  fhould  be  fo  condufted,  that  the  party 
Set,  Parw  g^^^^y  of  yr^iw//,  may  fee  they  are  nai  like  to  gain  by  it.  It 
Jter'iLawb  is  always  hy  drcufn/lartcfs  thzt  Jraud  \s  difcevered.  And  *ti> 
^^^^P'^S  very  remarkable  here,  that  this  gentleman  inflired  in  Lmdon, 

ance,  p.  3 1 1.  and  Seaman  againft  Fonncrcau,  p.  i%%,  Dolyt^c  fntoile^in  mriSt.  NI 
calliditatc  ftultlus  cz  fado  jus  oritur. 

frcm 

♦  Cuilibct  in  arte  fnl  eft  credcndnmt   • 


Eafter  Tenn,  13  Geo.  3.  K.  B. 

from  P:qU  to  Kewcq/llej  loool-  only.  That  cfur  the  tkne 
when  the  account  came  to  Poole  of  his  fliip  being  isj}  in 
psillng  to  Nnvcaflh^  he  writes  for  zfartker  infurance.  It 
-^-;t  be  difcoYcrcd,  whether  he  did  not  aciually  read  the 
prj3cr  which  gives  this  account  \  it  maj  be  diicovered  ^heri 
this  letter  was  put  into  the  poft ;  whichi  it  was  Jirange  a 
n!an  of  buflncTs  {hould  iend,  when  w  poft  went  out,  and 
i:ttont  wsating  for  nvhat  news  that  or  the  next  ihould  bring  5 
3ni,  that  on  the  next  day's  intelligence,  he  did  not  correfl: 
h^  notice.  Something  too  may  be  collefted  from  any  l/^• 
d:rf.ng  that  may  appear  to  have  been  made  by  the  office, 
bpoiting  the  time  on  which  the  letter  went  out.  I  re- 
member a  ca(e  at  Poole^  which  turned  on  that  only.  I  never 
lu;c  any  difficulty  in  altering  my  opinion :  At  firft,  I 
rhc^ght  the  vMiiAxx fufpiciousy  afterwards  I  doubted  j  and  aiiv 
'^w  returned  to  my  former  opinion.  . 
Rule  made  absolute  for  a  kew  trial. 

Point  refolved  by  Lord  Mansfield  at  Nifi  Prius. 

WHEN  the  principal  is  made  liable  by  the  bill  being 
delivered  to  him,  though  the  agent  agrees  for  pay- 
m^^at,  you  may  charge  the  principaL 

Jury. 

AJuryfnan  being  pat  on  the  pannel,  excufed  himfelf  ^*«^I*«!" 
on  account  of  age,  being  eighty.  ITI\^^ 

Lord  Mansfield  difcharged  him»  and  faid  they  did  very  on  account 
%piHg  to  put  him  on  the  pannel.  o^  *gc. 

Of  exemptions  from  juries.  Vide  ftatute  of  Weftminfter  [  ^*4  1 
2.    13  Edw.  I.  r.  38,  that  old  men  above  the  age  of  feven- 
ty>  ptribns  continually  fick  or  difeafed,  at  the  time  of  fum- 
Q20IK  or  not  dwelling  in  the  county,   ihall  not  be  fum- 
Eioncd. 

Apothecaries  within  London  and  feven  miles  thereof,  be- 
ing free  of  the  company,  and  country  apothecaries  wha 
have  fervcd  feven  years  apprenticefhip,  fhall  be  exempted 
from  ferving  on  juries,  and  their  return  ihall  be  /Void,  un- 
kfs  they  voluntarily  confent  to  ferve. 

Gcrgymen  cannot  be  impannelled  on  juries.  * 

Diflenting  teachers  qualified  under  the  toleration  ad,  ex- 
empted fix>m  ierving  as  jurors. 

Quakers.  And  of  fiich  of  thefe  privileges  as  are  iince 
tk  itatnte  13  Edw.  i.  the  jurors  ought  to  come  in  ferjon 

and 

•  Neao  miUtsof  Deo  ixDpUctt  ft  aeg,otui  fipcvliribM 
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and  claim  their  privilege,  for  the  fheriiBf  cannot  return  it; 
and  if  any  anfwer  be  made,  the  jury  muft  try  it. 

Counfellors,  atiomies,  clerks  and  other  minifteis  of  tlie 
ldng*s  courts,  are  not  to  ferve  on  juries. 

A  lord  of  parliament  fliall  not  be  returned  onajnrr: 
But  if  he  is,  the  pannel  is  not  void;  but  he  may  challenge 
to  it  himfelf,  or  the  party  may  challenge  him. 

Tenants  in  ancient  demc&e,  minifters  of  the  foreft  ont  of 
the  18,  foreft,  coroners,  officers  of  the  fheriff,  £3*^.  vide 
the  writ  De  non  ponendis  in  qffifa  etjarafis. 

Pcrfons  may  be  exempted  by  the  king's  charter ;  yet,  m 

a  grand  aflize,  perambulation  or  attaint,  fuch  exemption 

'  fiiall  not  ferve,  f  vide  52  A  3.  ftatute  of  Marlehriige,  i\ 

14.  tvhich  fays,  de  chartis  vero  exempthnis  et  /ibertatis,  &c. 

as  touching  charters  of  exemption  and  privilege,  that  thofc 

who  obtain  them  fhould  not  be  put  in  af&zes  or  juries,  c^ 

any  recognitions^  it  is  provided :  That  if  their  oadi  be  fo 

C  ^'S  3  neceflary  that  without  them  juftice  caxmo^  be  done,  (as  in 

the  grand  affizc  and  perambulations,  and  deeds  or  writing* 

of  agreements,  where  witneffes  are  named,  or  attaints  oc 

AnDofoItt-  the  like)  that  they  be  compelled  to  fnwear,  faving  to  them 

***  '*  ^*     othcrwife  their  privilege  and  exemption  as  afbrefaid. 

In  Berkleys  cafe,  and  fomc  exccHcnt  learning  in  Nkhdlf^ 
verf.  NichoUes^  vide  PlowderCz  cafe  by  the  fame  admirable 
reporter. 

^  Tickell  tf^^"»^  Read. 

A  mailer  %  CTION  of  afl&ult  and  battery,  defendant  pleads 
any  juflify  ^/\^  the  general  ifliie,  not  guilty ;  and  alio  a  fpecial  plea  in 
*^*^^*»  juftification,  that  he  affiftcd  his  fcrvant,  whom  the  plaintii:' 
ybintiff       vras  beating. 

was  beating  Contended,  that  the  law  will  not  juftify  a  matter  inter- 
J^fcrrant,  pojgng  on  an  aflault  agarnft  his  fervant,  by  ailiulting  the 
wereBted  ^  ^9^^^  ^l^o  ^cats  the  fervant,  as  it  does  a  fervant  in  like  cats 
fcm,  which  interpofing  for  his  matter;  becaufe  it  was  the  duty  of  tlie 
was  the  af-  fervant,  who  wa^  hired  to  ferve  and  be  aflittant  to  his  maf- 
rf'wh^'  ter*s  pcrfbn,  but  not  fo  the  matter  to  the  fervant. 
the  plaintiff  complains. 

Oa 

)  Keceflltas  publtca  major  eft  quamfiriTttB.    Vitfe  B^m^s  £rev  TraAr. 
Noi^  poieii  rax  i^natiam  fifteen  cum  iajorla  akerioa. 
Rex  non  poteft  facere  injur iam. 

Lf  r  communis  ita  prxrogatiYam  regis  admetita  eft  ot  nc  ctxjos  batrrdv- 
utem  toUant  Isedantve,  •  Vide  Pkwden. 
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On  the  other  hand  it  was  contended  ta  thbefTeft  n^trly;  Vide  Co. 
the  <kitf  of  mafter  and  fervant  -was  reciprocal ;  and  if  the  ^  *Jf-^ 
imant  owed  to  the  m«fter  fidelity  and  obedience,  the  maf-  ^^^1^^^ 
ler  owed  to  the  fervant  protecUon  and  defence ;  aad  might,  betwaealBi4 
liiarrforc,  well  juftify  by  this  plea.  andtenaat- 

I/>rd  Mmrfi^d-^l  cannu  telt  them  a  mafiir  interpoiiffig 
v^hon  his  fervant  is  aJfaiUd^  b  not  jufiiJiabUi  under  the  cir- 
cmnibnce^  of  the  cafe,  as  well  as  a  jarvant  interpoiing  for 
\>cSiisaQxxx  It  refixotktbtrtUdiDa* 
Nae,  that  Burn  cites  Hawkinsy  that  there  are  opinions  a 
mafter  fhall  not  forfeit  a  recognizance  for  breach  of 
the   peace    for  beating  ancHher    in  defence  of   fais 
iervant;   but  Burn   citea^aUo    Salie/d   407,    litat  a 
mafter  cannot  juftify,  becaufe  he  might  have  an  a£Uoii 
fcp  the  lois  o£  Im  ferrice.     B«t  the  reafen  of  the  cafe 
feemed  there  (and  ncte,  it  was  not  the  principal  cafe» 
but  a  cafe  cited  in  argunent)  that  the  defendant  {bead- 
ed an  aiSttilt  m  defence  of'  his  pofieffion,  (which  was^ 
con£dering  his  fervant  to»  much,   a^  his  goods  and 
chatiejs,  smd,  as  far  as  that  was  the  gi>ound  of  his  de- 
fence, he  had  his  remedy  by  aAion  for  the  lofs  of  tlve^ 
valae  of  his  fervice)  but  \£  he  had  juftified  that  he  did 
it  in  defence  of  his  fervant,  I  fee  no  rcafon  from  that 
afcj  or  any  prindples  of  jufticc  or  law,  why  the  pka 
might  not  have  been  allowed ;  for  when  a  iervant  de- 
fci^  his  mafher,   it   b  not  for  his  own  fake,  but  for 
hb  mafter's ;   and  when  the  maAer  defends  his  ien- 
vant,  a  mmi  like  hirafelf  ftrfceptible  of  wounds  and  r  2|6  T 
injuries,  an  Bngljfimant  or  at  leaft  free  by  being  in 
Bn^and^  a  perfen  under  hb  fpecial  {>roteAion,  it  feems 
to  be  very  bet  from  fufficient  to  fay,  the  mafter  needed 
not  to  have  been  a  lofer  if  has  fervant*s  bones  had  been 
broken ;  for  he  might  ha^e  recovered  in  an  action  for 
loft  of  lervice*     What  compenfation  or  benefit  is  this 
to  the  fervant  ?     And  the  true  juAificatioa,  I  take  it  b^ 
that  he  did  it  in  defence  of  the  fervant,  and  "by  oMi* 
gation  of .  that  protection'  which  he  owed  him  for  his 
fennce.     And  on  the  whole,  I  think,  a  mafler  would 
much  better  dderve  to  lofe  the  benefit  of  an  aftion  for 
lofs  of  fervice,  if  he  did  not  defend  Ins  fervant  when 
he  was  able  from  a  violent  aflault,  which  might  en« 
danger  hb  limbs  of  life,  than  that  he  (hould  be  pr^ 
eluded  £fim  giving  that  defence,  becaufe  truly,   let 
what  will  faU  to  the  fervant  fhort  of  death,  themafler 
jaay  fee9yer  m  dMoages^  aod  toU  only  Ideand  be  pu-^ 

nifbcdf 
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Hifliedy  if  he  gives  that  defence  which  he  owes  in  a 
cafe  of  danger  and  unjuO:  aiTault  to  his  fervant,  not 
havkig  performed  all  the  duty  of  a  mafler  barely  by 
paying  his  wages* 

Den,  on  the  demife  of  Vernon,  againft  Ogle  and 
others. 


Q 


XT  E  S  T I O  N,  whether  fetdemcnt  voluntary  or  for 
valuable  cotifideration  ? 


.  By  deed  in  171 2,  father  fettles  upon  his  (on,  in  confi- 
deration  of  marriage  and  the  portion  his  wife  was  to  bring 
him,  to  the  fon  for  life,  to  hb  wife  for  life,  remainder  to 
the  iiTue  male  of  that  or  any  other  marriage,  remainder  to 
Francis  Ogle  the  defendant. 

.  In  1 723  another  fcttlement,  in  confideration  of  marriage 
of  liis  fon  with  a  fecond  wife,  to  the  fon  for  life,  to  the  wife 
for  life,  remainder  to  the  ifllie  of  his  fon  by  his  firft  wife. 

Argued,   that  the  iflue  of  the  fecond  marriage  ihould 
take  before  the  defendant. 
Teolcins  ^  •^^'  '5^'  confideration  of  firft  marriage  Extended  to 

Tcrf.  Key-   the  iffue  of  a  fecond  marriage. 

mil  in  Ex-       2  Ftert  Williams  485.     Offfod  againft  S/mfc  and  eihen^ 
^cq.>dc    hcfort  Lord  Macclesfield. 

the  opinion       Father  and  foiH  on  the  fon's  marriage,  article  to  fettle 
of  the  L<I.  lands  on  the  huiband  for  life,  remainder  to  the  wife  for  life, 
vl^^I"       remainder  to  the  iffue  male  of  the  marriage,  remainder  to 
f^T^\  the  nephew  in  fee.     If  the  fettlcr  had  the  fole  intereft  in 
*■       '  "^  himfelf,  the  limitation  to  the  nephew  is  voluntary  j  other- 
wife,  if  the  fon  had  an  intcreft,  fo  that  without  him  the 
-  father  could  not  make  the  fettlemcnt  5  for  then  it  (hall  be 
underftood  that  the  father  ftipulates  with  the  fon  that  he 
will  come  into  the  agreement,  if  the  fon  confents  that  en 
failure  of  the  precedent  limitations,  the  eftate  ihall  go  over 
to  the  nephew. 
Rule.  Lord  Matisfield — If  a  father,  on  the  marriage  of  his  fon, 

fettles  an  eAate,  it  is  an  eftablifhed  rule,  b^e  all  cafes, 
that  nothing  is  more  common  than  to  limit  over  to  a  younger 
fon,  on  failure  of  iffue  of  the  eldeft  fon* 

Deed  of  fettlement,  1 7 1 2.  Settlement  in  general  terms, 
in  favour  of  all  the  fons  and  daughters  of  the  eldeft  brotheri 
before  the  ifliie  of  the  younger. 

The  leffor  qf  the  plaintiff's  title  fprings  out  of  the  fcttlc- 
ment  in  1723.    The  parties^  are,  die  ntber  and  his  two 

,fofiS 
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^ns  on  one  patt^  A:  MUlsy  the  Intended  wife,  on  the  ie* 
ioid  part ;  and  the  truftecs  on  the  third  part. 

V  the  ftttlcment  h  fet  :^fide,  it  muft  be  on  the  27  Eliz.  Conftmc 
f<ainir  fraudulent  conveyances.  The  leffor  muft  fet  afidc  jji*^  *' 
ht  nril  lettiement  as  fraudulent,  and  claim  under  the  le- 
^d  fettlement  as  a  purchafor.  This  ^£t^  by  ihepreamUe, 
«(•)  ajid  wMe  tenor^  is  provided  agaunft  injurj  to  be  done 
ahinefi  purchaforiy  by  m^^ing  the  conveyance  voidarainft 
r<-'wlurors  §niy.  *  If  the  fetdcmentis  jfet  afidc  zsfraudukf^f 
r  ziafr  be  only  becaufe  it's  voluntary.  / 

In  the  fctdement  of  17231  the  fctdement  on  Jthe  eldcft  Neither 
Ion  *w  on  a  vahahle  conjideration^  the  payment  of  four  hun-  l*^.nor 
i:i  pounds  out  of  his  wife's  portion,  to  Philips  the  father.  SdlSa^w^ 
i^-^n  is  no  confidcratkn  with  refpedt    to    Francis^    under  knteer 
*'^:m  thelefibr  claims  ;*  Therefore  Francis^  on  a  voluntary  «gainftan- 
roaiidcratkm  merely^  iliould  not  fet  afidc  his  brother  from  ^^^* 
tiSGg  according  to  the  devife  of  1 7 1 2.  f 

In  172S  a  deed  of  fett]ement  is  made^  reciting  the  deed 
ci  1:12,  and  a  fecond  marriage  takes  place,  between  the  '  .  '' 
c^'t  fun  and  Jane  WHfon^  on  the  faith  evidently  of  the 
^<^^  Suppoiing  you  have  it  againft  you  on  the  other  deed, 
cm  you  k^  any  title  under  the  deed  of  1 728  ?  What  was 
«3ii  with  the  deed  of  1712? 

[k  was  anfweredy  it  continues  in  the  hands  of  truftees,   ^  2l8  3 
viio  have  done  no  a£t  to-pafs  the  intereft  out  of  them. 

Mr.  Juftice  Afton  faid,  Why,  the  truftees  executed  the 
<^^dof  1723. 

Lard  Mansfield  continued — ^The  whole  turns  upon  the 
<j«d  of  1723-  If  the  truftees  thought  any  thing  of  the 
^-i  of  1712,  the  conveyance  is  fraudulent. 

^  the  fecond  there  is  a  limitation  to  the  heirs  general  of 
•'•c  ddeft  (on  by  the  firft  marriage ;  he  giving  up  the  ge- 
'-'ileftate-tail  to  his  ifliie-male  by  any  marriage.  Whc- 
•  :r  this  were  a  miftake  or  no,  there  is  an  inuxiediate  luni* 
•^•'oflin  favour  of  Frcwm.  . 

It  was  faid,    if  the  reprefentative  of  Philips  daughter 

^*  the  fecond  marriage  (honld  take,  it  would  be  againft  hii 

-'n  bargain:  And  that,  probably,  the  failure  of  ilTue  of 

•     S      '  the 

*  ?cr^«2itimi  eft  sd  qned-cpiis  pemnerit  fado  aut  aJTenfa  fuo  non 
^-/•'^  oofuc  d^li^p.    y*  J  inft.  J- 

'"  ^  pari  c%u&  potior  eft  cooditio  dcrcndenti*. 

^''audcrttio  bona  eft  faoguinu  yel  afiei9u»  i^turalis. 

'^^fideneio  itftimabilir  efiLmatvimQnirvcl  pccuQiae.  V.  Twynnc*!  ca{i^ 
*'^h         i**  ••'    .     -      • 


V.  4  G.  e. 
II. 
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the  firft  marriage  was  an  event  not  in  contemplation  of  the 
parties  at  the  time  of  the  fettlementin  1723. 

Mr.  Juftice  AJkn  cited  Do^^  on  the  demiie  of  HammirisK^ 
againft  tyUun. 

Bankrupt, 

ON  a  qucftion.  Whether  an  innkeeper  fending  out 
wine,  dealt  as  a  chapman  in  liquors,  or  no;  the 
court  would  not  determine,  but  left  it  to  the  jurj,  as  ^« 
pending  on  the  quantity  in  evidence^   . 

Warrant  of  Tranfportation- 

QUESTION,  on  entering  intoa  recognizance  for 
tranfportation,  Whether  this  court,  or  the  judges  of 
aflize,  were  entitled  to  fix  the  time  in  which  tk 
party  recognizor  Ihould  tranfport  himfelf. 

Mr.  Convter  urged,  the  general  iuperintendency  of  this 
court,  wJiercver  a  recognizaitce  wa$  to  be  entered  into  vith 
the  crown ;  and  therefore,  that  the  power  was  always  dii- 
*  -        cretionary  in  this  court,  as  to  the  time  in  which  the  pani 
fhould  tr^fpoft  himfelf.  * 

C  ftxp  ]  James  i^aifift  Price.  j 

AEtton  of  Trover.     Cafefrotn  the  Dcron  AJftes. 

AGREEMENT  for  the  exchange  of  the  Foihy  thi' 
plaintiff's  veflel,  fprthc  jRocZrr,  the  defendant's  tc 
lei.  The  plaintiff  was  to  give  twenty-five  guineas  to  boot 
and  if  the  Folly  was  loft  in  the  vopge  fhe  was  then  opol 
then  thirty  guineas  befides.  The  plaintiff  paid  a  gniul 
eamcft. 

The  defendant  wrote  to  the  plaintiff  an  excuft  for  vA 
fending  thic  Rooter,  becaufe  it  had  been  pi-evioufly  fold  I 
Lord  Cotirt'Hey, 

The  plaintiff  dcfircd  his  peremptory  anlwcr;  becaufe 
the  Folly  was  loft,  it  would  be  to  the  defendant's  hurt, 
afterwards  tendered  the  twenty»four  guineas,   a  guinea 
ing  deduAed  on  account  of  the  eameft  paid;  l3ut 
defendant  would  not  accept.     Afterwards,  the  Foil] 
loft  on  anotl^er  voyage.    I'he  ][jaintiff  brought  tro^jer 
the  Rooter^  the  defendant's  veflel. 
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It  y9^  con^coi^jed  {of  th?  plainjtiflF,  that  the  c^xn^tt  Jiav-  Vide  Red- 
ing beeii  paid,  and  tm4^t  pf  the  r^jj  pf  ihc  money,  was  ^^*!^ 
eqaiyajent  to  an  a£tyal  driivcry  and  payment.    '  That  trover  fS^    ^* 
vas  a  gppd  aftion  to  rccoyer  prop^-ty  torti^ujljf  cQavertedy 
thqa^gJbr  rhp  ^u?l  pfigeflion  vfa^  i^y^  \n  the  party :  Fojr 
that  the  property  wa3  v^Qd. 

Crp.  £//2.  866.  Aftiop  $if  dc;tinuc  /or  ccrt^un  parcjjs  of  patemkn 
Dlatc.  /Contended}  that.^s  th^re  w^^^no  d^ivery  ftftual  by  ««^4i«af- 
balliiKru,  but  oply  .bsurg^n  and  falc,  <l.etijQue  would  not  fie. 
But  hold  yrcll  enough)  a^id  .the  coj^ditipn  being  performed, 
that  h^  flioald  h>vp  ifce  pj^e  again.  And  though'  ii\e  cafe 
wa$  th^t  the  plaintiff  h^d  ^old  th$  |date  tp  the  defendant, 
upon  condition,  that  on  payment  of  fuc^  a*  fumj  on  fuch 
a  day,  the  indeptun:  (hovld  be  voj^  s  f^nd  tjipugh  the  fum 
was  |9ud  ^  the  d^y,  yjpt  .tb^rie  being  m  ipdpi^mqnt  on  xlys 
(Iced,  by  confent  of  both,  that  if  the  ^^i^tiff  fhpuld  pay 
fucJi  a  fom  on  foch  91  fubfequcnt  day,  he  (hould  h^ve  them 
again,  this  was  h^d  fafficient  for  the  plaiotilT  to  maintui/l 
ictinuff  pf  ^he  ;^^f  ihough  by  the  defendant's  paying 
the  fttin  9X  tiv  fir-ft  day,  ibxj  .had  ce;^^  fp  be  the  property 
of  the  plaintiS''^9  ;iMi  |f  detinue  wo^d  lte>  fo  would  trPver  i 
and  if  trQV^  wpuld  lie  in  4h9t  cafe ,  ftiU  mot^e  in  this. 

IAt.  MansfiHdi  pHithe  other  h^d— That  xhe  plaintiff 
could  npt  iiecoyef  by  Jthb  ?iftio9 ;  That  whether  on  hearing 
witncfTcs,  tjiey  wpuli  be  ahte  to  r^cdver  on  affumifih  v4s 
unctruin:  But  that  no.propcrty.  was  transfnrrcdi  Wbkhis 
ncceflary  to  fuppbrt  trover.  That  ,lp  ^f^y,  it  is  a  tortious 
convcrfion,  is  bbgging  the  queftion^  :That  in  a  .csjfe&om.r  ^^^^  .-j 
Ro^%  Abridgp^eitit,  (^ich  bad  bee*  icitrid  pn  the  qthci*  ilde  ^ 
by  Mr.  Cowper)  tt\ete  was  deli  v^i?i^  ftop  A^  to  ]i.  (or  the  bc- 
nc6t  of  a  .third  pcrJbn  j  ihe  property  /iSMoi/f  fa/pd  £c<>nj  -^. 
and  ,vffi(J  in  the  ,tlurd  pedcwH  ;hy -being  Pxansferred  10  J?. 
who  reprefpited  that  ihird  perfoa.  That  xbe  cafe  in  Cnie 
appeared  to  be  QiOjrlb^tbe  yehdqr  s^i  gooda  aftu:\lly  fold,  en 
tender  of  money,  recovers  againft  the  vcndj^.  That  a<:afc 
in  Mu{/ir/>ifi^}^  hadheen.^ited)  iee{o^d  j^ft  like  that  in 
RclFs  Abridgment :  That  in  the  cafe  in  Cro,  £Iiz.  flie  mo- 
My  bdng  pvjd»  ft^^tJiieiatoe  as  if , bis  had  never  fPld,!  the 
condition  being  performed:  And  the  condition  bdng-^part 
i  of  the  deed,  the  property  never  paffed  from  the  owner, 
other  than  conditionally. 

Mr.  Cofufervtfiieiytii2tMr.  Mawtjield%t  lea^ft  feemed  to  lUplkadM 
sdmit,  that  the  plaintiff,  fome  way  or  othcr^  v^i  entitlled, 
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That  in  an  ojfum^tt  the  plaintiff,  doubtlefs,  might  hare 

recovered ;  but  that  he  is  not,  for  that  reafon  or  any  other, 

precluded  from  recovering  by  trover:  That  the  property 

only  IS  ncqpffary  for  trover.     If  goods  are  bought,  money 

paid,  goods  afterwards  refufed  to  be  delivered,  action  of 

d*Sf"d  ^^^^  ^*^»  ^^^  ^^^^  a£lion  of  detinue,  which  I  take  it, 

^p  H^^  makes  no  difference,  but  that  the  very  goods  thcmfclvo 

Boldsom/    only  can  be  recovered  in  detinue  ;*  and  fo  is  the  authority 

Golightly.  of  No^y  that  payment  of  eameft  transfers  the  property. 

Lord  Matisfield'*^!  wifli  you  may  find  a  cafe^  Mr.  C^wp^^ 
on  which  fayment  entitles  to  trover.*  For  fuch  a  ca(c  would 
be  nearly  connefted  with  this.  Wc  think  the  confdence  of 
the  cafe  is  entirely  on  your  fide. 

■  Afterwards,  on  the  fourteenth  of  May^  in  the  iame  term 
and  year,  Lord  Mansfield  delivered  the  judgment  of  ibc 
Court,  tothiscfteft. 

This  is  an  aftion  of  trover.     [And  after  ftating  the  cafc] 
The  queftion  was,,  not  on  the  Jtffliee  of  the  cafe,  but  on 
:the  nature  of  the  aftion.     You  fee  evepy  part  of  the  agree- 
ment is  pcrfoi^med  by  the  plaintiff     On  the  part  of  the  de- 
fendant there,  is  a  breach  of  contnift  •,  but  there  is  likewifea 
fpecial  injury^  the  detainure  Of  the  veflel.     An  a^Hon  of  i^ 
tinue  would  have  bccii  good :   An  aftion  of   ir9vef  then, 
\?hich  goes  on  detainer  and  coaverfion,  vrhiAt  will  it's  cficft 
be?  It's  laid  db\\''itby  Lord  Chief  Juftice  ffi?//,  that  where 
'i  man  keeps  what  aik>ther  has  a  right  rf property  in,  this  kccp- 
'ing'ifia  converftony  and  tortious ^ 
ir  221  "1      '1^  ^^  ^^^  ^^^^  ^*^^  ^^5  doSlrine^  the  point  is  clear. 
Akd/oery  happily^  the  more  the  law  is  looked  intOy  the  more  it  if- 
pears  founded  in  eqiiifify  teafony  and  good fenfe.^ 

'No^^  Maxiijis,  c,  42,  page  8<S  to  88.     If  I  fell  my  horfe 
.'for  money,  I  may  hep  him  till  the  money  is  paid  :  But  if  I 
do  prefcntly  tender  the  money,  and  it  is  refufed,  I  may  take 
nh&^  horfe,  or  have  my  adtion  for  the  detainment. 
* '   Godbolty  339.            '  . 

-      Cumberbacky   341,  B.  tenders  the  moneiy,  thepr^erty  is 
-aitk^r^.      .             ^  .  :  -            :  .     'zl'  :  <:.. 
.  .' ■  No/s  Maxims.    Exchange  of  an  horie } .  the  eameft  Und: 
th^b^ilgaint                          .* 
.....  -.::•.  •      '"'.     .'  Wr 

-'  .  :  :-^    .',*}', 
'  lP'L9ii€t\^iain}Stia.}u&AJv^hitlhantli7i^  . 

jLex  cA  TuJaunsi rado.  •.,,  ^,-  '     ^  // 

*      llatio'cftanimA  legist   *    .^  ..  * 

Nulla  vetiu  aut  lurpia  pmmmimiir,  fc^xontraria  titaniz  Icgitiiia  a?c^» 

I  Quod  irrhaboois  loco  perfolvitur  padum  Hgat. 
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We  MervCf  that  the  gn>unds  in  £iA  in  this  caie»  are 
Teij  ftroDg:  The  vender  did  every  thing  in  his  power  .j  we 
viihed  to  be  fatisfied  that  the  bw  was  on  his  fide ;  we  have 
coafidcred  the  aothoritiesj  and  are  very  glad  to  find  it  it 

fi>. 

JCDGXBNT  FOR  THE  PLAINTIFF. 

Goodright,  on  Demife  of  Parrack,  agoing  Patch. 

LIMITATION  to  his  daughter  C.  Parrad,  for  life, 
without  impeachment  of  wafte ;  And  firom  and  after 
tiic  expiration  of  that  term,  to  her  fon  and  fonsj  daughter 
lad  diu^tersy  equally  to  be  divided  j  and  on  default  of  fuch 
foD  and  ions,  daughter  and  daughters,-  limitation  over. 
Contended,  this  is  aneibte  mfies  becaufe  no  limitation  to  ^ 
rtftnin  it :  Or  if  not  in  fee,  then  an  eilate-tail.  Son  and  fins 
3re  mmina  talkffha  :  and  though  daughter  and  daughters 
wot  not  then  fb^ermined,  yet  they  are  within  the  reafoa^ 

Here  are  words  correfpondent  wi^  thofe  of  body :  The 
Ton  or  foos  of  C  P.  As  there  were  children^  there  could 
be  00  de£iuk  of  ions,  in  the  rtftrained  ienfe  of  the  term'  [  222  ] 
Torn,  becaufe  a  default  of  them  infers  a  negative  of  their 
coming  mto  extfienee  \  and  by  no  means  fignifies  the  fame 
^faahare.  But,  taking^^o/  to  mean  ifuey  then  default  will 
^ve  it's  proper  and  uiual  import. 

On  the  other  fide,  Though  it  is  probably  the  general  in« 
t^t  of  a  teftator,  when  he  gives  an  eftate,  without  particu* 
Iv  rtmitatwni  to  pais  an  eilate  in  fee,  yet  it  muft  appear  on 
tome  circuniftances ;  or  otherwiie  the  conftruAion  of  law 
^  prevaii ;  which  makes  it  an  eftate  for  life.  That  if  de^ 
^uk  be  taken  ibriAly,  then  if  a  child  had  been  born  to  Co* 
f^isritu,  the  eftate  had  veiled  in  that  child :  On  the  death  of 
tbat  child,  an  infant,  the  elder  brotho:  of  Thomas  would 
h2vc  taken,  contrary  to  the  intent ,  and  the  remainder  over  to 
^'^swflj  not  have  operated.  That  the  word  fon  or  fons, 
«iiuglucr  or  daughters,  of  Catherine  were  only  a  defignatio 
t^rfyn^:  That .  the  words  lawfully  begotten  maike  no  differ- 
ence: For,  Lord  Coke  fays,  every  child  muft  be  of  the  bo- 
^^y*  ( $yod  nota  nam  prof effo^  ipfe  non  disfiffei  opinop  in  dt^ 
^wn  ctcxd'iffet  an  ita  lexfent'tret  neminemjine  paretitibus  nafci,) 
But  if  a  man  devifes  an  eftate  to  huiband  and  wife,  and  af- 
to-  their  death  then  to  their  children,  whatever  child  or 
children  they  Ihall  have  after  fhall  take  an  entailed  eihite, 
tHwgh  there  was  none  at  the  time.  That  the  evidence  of 
^  teftator's  intent,  in  fuch  a  cafe  as  this,  t9  ovcr-rujc  the 

i>peration 
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open^ion  of  bwj  thiift  amount  to  a  inonl  certainly  \  aliooft 
a  danon/lratiofi.  '    i 

In  replication,  it  was  argued,  that  no  w^a/certaidt|,  bet 
foch  hinh  as  could  be  fpdt  Out*  ex{toalory  d£  iuteiition, 
wei^p  the  guide  the  court  had  been  accuflomcd  to  take  hi 
fuch  cafes.  The  limitaticn  being  wanted,  there  is  onlti  t 
defcription  of  the  perfon,  it  is  faid :  But  default  of  fuch  i 
foh  and  fons,  daughter  and  daughters,  points  out  iitndatioi  j 
Lord  Cok^s  rcafon  in  IViidt^s  cafe  has  been  often  qucltw  , 
oned.  ,  ^    .       .,  ■' 

'hox^  Mansfield — In  this  cafe,. it  is  difficult  to  eotnc  it  ; 
the  intent  of  teftatpr:  ^iodvaluit  fi$n  dixit,  Sometliing  | 
tas  b^en  omitttd  t  It  is  )ijghly  probable  he  meant  an  elbic  ■ 
mfee  or  in  tail,  I  really  can*t  find  a  ground. 
'  We  will  take  sc  iittic  ti^ne  to  fee  whether  we  can  make  5 
any  thing  of  it.  As  to  default  of  fuch  fon  or  fonsi  (Jangh-  ' 
ter  or  daughters,  it  would  have  been  h^rd  to  extend  it,  if  * 
a  child  had  been  born  and  died  immediately. 

Mr.  Juftice  A^ott^^\\.  feems  extraordinary,  that  he  fliould 
xnake  his  favourite  daughter's  children  t^ants  for  life,  limi- 
tation over  in  fee,  to  Thofnas^  the  fon  of  the  other  dau^ 
ter.  , 

Lord  Mansfield-^  can  mafo;  a  conjefturc,  but  can't  find 
any-  thing  upon  the  wilU    The  misfortune  iSj  it  is  noa- 
fcnfe, 
C  223  3        28   7/mf.  : 

Ix)ra  jJ/jff^fW— This  cafe  {lands  for  judgment  pf  tlie 
court.  One  J*.  -B.  being  feizcd  in  fee  of  the  prcmhTcs, 
makes  his  will.  It  .appears  he  had  twq  daughters,  because 
ho^gives  them  5I.  a-piece  by  bis  will.  He  gives  a  mefibage 
and  tenement  to  his  wife  (  .and.  alfp  the  eighth  part  of  ano- 
ther* during  the  t^rm  of  her  life, 

After  her  dcccafe,  to  truftces,  their  heirs  and  affigns  for 
ever,  to  preferve  contingent  remainders,  in  tri^^  for  C 
Parrackf  his  daughter,  for  life;  remainder  to  tlic  fon  or 
fons,  daughter  or  daughters  of  C.  lawfully  to  be  begotten, 
equally  to  he  divided  among  them,  if  more  thin  one }  and 
for  want  of  fuch  ijfue^  to  hi^  grandfon,  ST.  Parraci^  his 
heirs  and  affigns  for  ever:  The  reft  and  rcfidne  to  his 
wife. 

C.  had  no  children  at  the  time  of  the  will,  but  three  at 
the  time  of  his  deceafe  5  a  fon  and  two  daughter^.  It  is 
not  material  to  ftate  how  the  parties  in  cjeftment  come  to 
daim ;  as  the  only  queftion  is>  whether  the  devife  to  «  fin 
y  orfini^  dat%hter  cr  dau^htcrsi'  be  an  cftatc  for  life  or  of 

inhtty^ 
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ixhaitanee  ?  Ncrtr  the  rule  of  hw  ]%fettledj  By  analogy  from 
3  Taiietj  of  cafos  that  where  Acre  are  no  words  of  iimita'^  ' 
/^  geocrai  words  will  operate  m  more  than  an  eftate  for 
ift  in  the  deviiee.  The  fccond  nde  is,  that  infucb  cafe, 
tk  wardsjlmre  andjbart  alik,  or  ejuaUj  to  be  divided,  fhall 
sat  enlarge  the  efbte ;  but  thefe  words  Ihall  have  another 
I^  operatioiv  It  ha^  been  truly  argued  from  the  bar) 
that  the  inUnt  of  th^  party  is  generallj  counteraBed  by  this 
nik ;  I  believe  this  to  be  true :  For  teitdtors  generally  don't 
tskc  the  difference  between  a  r^al  devifej  and  a  deviie  of 
chsttdss  and  therefore^  the  court  vnli  ainvavs  catch  at  dr^ 
nanfi<mctf  exprcffing  ifaent,  though  there  be  no  ebcprefi 
vrords.  I  recolleA  but  one  cafe  cited  at  the  bar,  to  fup^^ 
port  the  interpretation  of  the  deyife,  fa  as  to  give  an  eftatfi 
cf  inheritance*  w 

Burr,  Rep^  iSpJ.  Oafei,  on  the  demifc  of  Wigfatl^  . 
a^inil  Brybtt.  A  woman  devifed  her  botife  to  her  htiib^nd 
bt  Efe;  remainder  to  her  brother  for  life ;  and  then  tofi^ 
'X9  perfons,  ihare  and  fhare  alike  \  <<  but  if  my  hu(band  die 
"  bdbre  my  brother,  then  my  will  is,  that  it  be  divided 
"  Bowtgg  them«"  The  mafter  has  marked  thefe  particular 
^rds  as  the  ground  of  the  judgment.  The  haufe  was 
vorthabout  looL  the  words  could  not  operate  to  make 
them  tenants  in  common ;  for  that  had  been  done  before : 
It  can't  make  a  divifion  of  annual  value ;  and  a  f^cific  di- 
tI&oq  of  the  houfe  into  (even  parts  cannot  be  put  in  execu- 
^Km,  to  the  benefit  of  any  of  the  parties. 

There  is  another  cafp,  in  which  the  children  take  a  fee.  [  224  1 
An  entire  fee  was  given  to  t^ruftees  j  the  reft  of  the  rents 
2Qd  fro&xs  to  be  divided  among  them  when  they  attsin  the 
2ge  of  twenty-one.  The  court  coJIeffed  they  were  to  take 
the  profits  proceeding  when  they  attained  the  age  of  twenty* 
ooe,  and  alfo  ^fee,  becaufe  the-truftees  had  one.  Mod^ 
Rep, 

in  this  cafe^  with  all  the  deiire  poflible  to  fupport  the 
^jcftnrc  I  reaify  have,  that  the  tcftator  did  not  mean  to 
give  ioTiomas  immediately  after  the  life  of  the  fins  or  daugh^ 
t^rici  C«  I  can  find  no  ground.  It  might  have-  been  an 
^'nrfarj  iewfe,  ^\xh  the  word»,  "  in  cafe  C.  Barrack  die 
"  without  ^ue  in  thy  life  time ;  ovt  in  cafe  the  ijae  of  her 
"  Wj  fbould  die  nuithout  iffue  in  tny  life  time,  then  1  give 
"  over.'!  An  implication  iailght  have  been  grounded  of 
coniiderahle  weight,  but  here  we  muft  raife  an  implication 
cpoA  an  implication^  which  is  too  much^  axxd  ;oo'  wide. 

Serjeant 
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Seijeant  Burland  cited  the  caie  of  Lord  Hardmch,  G^d- 
loftdznd  Goodvjtn :  That  cafe  would  be  of  great  importance, 
if  it  had  hcenful/y  or  accurately  reported*  I  remember,  I  wa3 
in  itf  but  have  no  note ;  fo  that  I  thought  certainly,  th^iC 
nothing  material  came  into  argument  upon  it.    * 

Cafe  in  jltiim/ year  1746,  and  in  Fezey,  The  on!y 
queflion  is  ftated  to  have  l>een,  whether  the  children  x/r:- 
Iwrn  fhall  take. 

In  the  cafe  cited  there  are  very  material  points,  if  it  h^iJ 
been  argued:  Firft,  that  he  dcvifes  his  c/latej  then  farther, 
the  devife  is  to  his  daughto: ;  and  for  want  of  children  ot 
her,  to  his  own  rigit  heirsy  e:Q  parte  paternd^  which  muft 
be  after  failure  of  the  iflue  of  his  own  body,  that  is  to  fay^ 
iffuc  of  his  daughter.  We  can  fee  no  ground  here  to  conti 
der  the  devife  as  more  than  a  de^'i{e  for  life.  The  confc 
quencc  is,  Judgment  for  the  defendant. 

The  defcribing  of  the  mcfiuage  by  it's  particular  kcalhy 
was  relied  on  by  his  Lordfhip  as  one  of  the  reafons  of  his 
judgment, 

'  Attachment. 

IF  time  of  exception  is  out,  you  can't  juftify  after  the  ex- 
piration of  the  time,  if  you  have  not  before  -,  but  you 
may  avail  yourfelf,  to  flop  an  attaclunent  a^inft:  the  iiic- 
'  riff. 

[  225  ]  Bail. 

Tr«XAMINATIONS  of  bail,  Lord  Mansfield  obferved, 
r^  wfere  grown  to  fuch  an  extent,  that  the  court  muft 
nop  them. 

Indemnity  to  the  Sheriff, 

Martin  againfl  Wenham.     In  the  Cafe  of  Mr.  Wenham  and 

others.' 

AN  indemnity  entered  into  for  a  year,  as  a  fccurity  fo: 
the  fheriff,  and  his   officer.    The  defendant  gives 
this  indemnity,  with  fureties,  to  the  under  fheriff. 

Afterwards,  the  defendant  gives  notice  that  he  does  net 
mean  to  ftand  by  his  indemnity ;  and  this  notice  is  left  at 
the  under  clerk's  of  the  under  fheriff 

On 
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Oq  the  £rft  complexion  of  the  aBfair,  Lord  Mansfield 
civprdfed  hsTn^ASJhongly  againft  this  notice  difcharglng  the 
£:i^Un.  What  is  the  tSc&i  Can  it  dilcharge  fuch  a 
auc'j  indemnity  ?  Certainly  not.  It  might  have  aficAed 
the  principal  in  confci^nce^  if  the  notice  had  been  to  the  prln« 
ripal  himfelf  i  but  given  to  an  agent,  how  is  it  to  operate  ?« 
hcanmt  affeB  the  principal  farther  than  the  agent  if  an  agent 
«  c:ttr/e  of  hufinefs.  If  this  giving  up  of  tiic  fecurity  had 
been  of  the  courfe  of  bufincfs»  it  would  have  been  good 
b;  the  hands  of  the  agent ;  but  being  no  notice  to  him,  qua 
^ent,  it  cannot  poflibly  reach  the  principal :  And  if  they 
vrii  do  any  thing,  they  muft  bring  their  adtion,  if  it  can  be 
nuintained  any  whercj  againft  the  man  to  whom  they  fent 
thi  notice. 

Mr.  Juftice  WUks  faid,  that  he  (hould  fpeak  with  great 
diSdcnce,  and  be  always  diffident '  of  himfelf,  whenever 
ills  opinion  differed  from  the  prafticc  of  the  coiut.  But 
iHu  on  the  particular  circumftances,  he  thought  it  might 
lie  open  to  a  new  mode  of  examination,  Mr.  Dunning  hav-* 
i&g  odfered  to  put  the  money  into  their  hands. 

That  on  the  principle  of  law,  he  thought  the  indemnity 
fiwd  till  the  flieriff's  year  was  out.  Eipecially,  that  Mr.  ~ 
V''mman  cannot  demand  a  difcharge  without  the  concur- 
ni£s.  di  the  reft.  But  that  as  the  under  fherifts  did 
cot  attend  at  the  office,  they  were  liable  for  their  agent's 
RegWL 

Suf^fe  the  fecurities  had  come  all  together^  and  faid, 
^<*  greatly  difapprove  Bolland^  your  officer  \  we  muft  de» 
^  yoa  would  delivo:  no  more  warrants  to  him  :  Suppofe 

lbs  under  fheriffs    had  promifed   that  they  would  not  j 

vould  a  jury,   on  an  a^on  for  damages,  not  charge  the 

And  what  is  done  here  ?  Why,  they  apply  to  the  agent,  [  126  3 
^  does  not  ditivf  the  notice,  but  only  fays,  he  does  not' 
rtmcmber  any  written  notice,  and  believes  the  notice  was 
cot  g^Tcn  till  after  the  warrant  ferved. 

Mr.  Juftice  Ajbhurft  doubted  the  ftrength  of  the  fefts  to 
fiippoct  the  motion }  and  doubted  the  principle  of  law, 
irhether  the  fheriiSs  would  have  been  chargeable,  if  the  no- 
tkc  had  been  to  them  perfonally :  Much  more  when  to  their 
^^m/on/y,  out  of  the  ordinary  way  of  buftnefs. 

\joiA  Mansfield— \  have  no  doubt,  if  they  had  faid,  tbiey 

^Ottld  grant  no  warrants  the  iherifFs  could  never  have  reco- 

w^  damages  in  point  of  i^w-     But  whether  the  undertaking 

.  ^  i5itA,  the  agent,  wotdd  have  bound  them,  doeJ  not  ap^ 

pear 
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fear  to  me  bj  anj  mqins  dear.  Hdwever,  thongli  there 
were  three  perfbns  prefent,  only  Wenmah  knows  any  thing 
of  it^  who  cannot  be  a  witnefs  on  the  trial,* 

The  court  at  lift  dbtennind  to  admit  Frith  to  make  a 
(uppletoly  affidavit,  as  to  what  he  knew  about  the  war* 
fant. 

Rule  enlargbd. 

Lord  Mansfield — ^Let  the  writs  be  produced^  and  the  ac- 

<$oants  delivered  to  Wenman  \  and  let  Frith  anfwet  vdssr 

ftdly  as  to  the  notice. 

J^JIJ^-       Aftcrwardsi  xs^  the  fifteenth  of  J%,  Fritlf%  affidavit, 

^aOt^i^     according  to  the  termi  of  the  enlarged  role}   was  read, 

^  writ      «<  That,  to  the  beft  of  his  recolkdion  and  belkf,  the  war* 

W  plaia-     fc  rant  granted  tq  James  Bolland,   i8  Jan.  1771,  was  ddi- 

iiff  itnors  ^,  ^^gj  ^^  j^^  ^^  notice  of  the  defaidafats  :  Th^t  he  is 

<<  ftirtfaer  copfirmed  in  his  bHief,  by  an  indemnification  es- 

<<  dorfed  on  the  wii^t,  by  virtpe  of  which  the, warrant  if* 

«  focd." 

Lbrd  Mansfield— 1%  comes  out  viery  clearly  now ;  and  Mr. 
Fritb  would  have  done  well  if  he  had  dHclofcd  this  on  his 
former  affidavit:  As  I  axu  fatlsfied  he  £ad  it  in  hismlad 
then.  The  idea  of  the  accounts  was^  to  fee  whether  the 
fby  and  the  particular  adlion  on  which  the  lof^  haj^Kudi 
tiad  been  f^ated :  It  appears  clearly  mt. 

Tiiit  counfei  for  th«  defendant  moved  on  thi^,  that  the 
fum  of  3601.  on  which  judgment  had  UTued,  and  executicsi 
C  927  3   had  been  levied^   niight  bo  returned  to  the  ddendantsi 
which,  I  belieyeji  was  the  original  motion. 

Lord  Mansfitld--\ivft  grant  this  rule,  we  fliril  determine 
the  queftlon  in  a  fiimtnary  way :  For  the  queftion  b/«//, 
whether  they,  the  IherifFs,  ^re  liable  for  the  adt  of  Frith  ? 

Mr.  Dunning — Yes,   my  Lord ;   I  fay  the  flicrifls  take 
•  an  Indemnity,  to  prevent  their  being  prqjudice^  by  con* 
fequences. 

Lord  Mansficld-^This  is  vajfirong  on  Ac  indemnity  takca 
by  the  fheritfs.  I  apprehend,  however,  the  flicrms,  m, 
aftion  agtiinft  them,  may  have  a  remedy  over,  citheragainft 
Frith^  as  diichai^ing  the  ftanding  fecurity,  or  igamft  the 
plaintifi^s  attorney,  upon  the  indemnification,  jind  f^. 
^ou/d  mty  by  a  fimmary  proceedings  ohftruQ  theje  renttdits. 

If  this  goes  there  will  be  an  iramcnfe  cnxuity.f    MarU^ 

comcsij 

^  Nemlflcm  opottet  teftem  elTe  10  caufa  Ad  privita. 

f  Notc^  a  circumfbance  of  this  cafe,  -which,  I  think,  appears  hy  the  >&•» 

daTUty  that  when  the  ihciin*  came  upon  ^V«wiwi>,  he  ^Crcd  they  wrul4t 
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comes  2ffin&  FritA,  FrUb  zgainR  PridJle.  (The  plaintiff*^ 
itnjrnsy.)  I  think  it  would  be  proper  to  enlarge  the  rule 
^her.  Fritb  fhpuld  fhew  caufe  why  Ike  fhould  not  be 
infwerable  to  thicjberifs  ;  apd  fridd/fi^  both  to  them  an4 
FruL 

Lord  Mdmpild  todk  notice,  that  they  hfd  not  hrotigfit 
in  this  cafe  the  pj-oper  parties  before  the  court ;  But  tha^ 
iIicT  might  niake  Frith  ind  Priddle  parties  to  another  rule  ; 
And  that  k  ^is  tO  bfc  cortfidcrcd,  whether  Priddle  was  not 
rackrfiood  as  the  ible  fccurity,  That  the  rule  ikould  be 
loipaided ;  and  ought  be  drawn  foif  a  very  (hort  day.  His 
Lcrdihip  thought,  that  they  could  have  nothing  to  ahfwer 
to  it,  and  that  the  fllerlffi  (hould  be  entitled  to  recover. 

Rule  EKtA&G£t>,  and  Frith  and  Priddle  to  anTwer 
^y  they  fliould  not  indcmnifV  the  Q^eriflfsj  as,  to  360I.  an4 
pcportionable  poundage. 

Lord  Afans field  aik'eHj  in  what  capacity  J^ritb  a£led  J 

It  was  anfwered,  as  an  under  clerk. 

Lord  Mamficld^^\&  it  ufual  fc^r  under  clerls  to  take  indem<t 
oities? 

A  gentleman  in  court  faid  he  had  been  an  under  fhffnS 
k:  many  years,  axid  never  knew  it. 

Seijcant  Davy  iaid,   it  was  aiftcmary  in  Devon,  and  they  £  aaS  3 
bd  ho  other  vray. 

I  findno  more  of  this  cafe ;  but  I  take  It,  that  the  court 
jppear  to  Have  decided  on  it :  That  an  agent  of  the  tender 
i^^iiS,  as  clerk,  cannot  bind  the  ifaeriff  or  under  meriff 
to  matters  not  properly  within  his  bufmefs. 

That  when  a  perfon  becomes  furcty  for  a  year,  with  vide  ^ 
othos,  he  can't  difcharge  the  indemnity  given  to  the  (he-  ^^/ .g. 
nf  whhou^  the  confent  of  the  fhaiS,  and  of  the  other 
Icreties.  . 

That  if  the  under  fheriflT^  in  this  cafe,  had  taken  notice 
pf  wh^  had  been  faid  to  Frithf  and  had  faid,  he  would 
(^rirer  no  more  warrants  to  Boliand,  JVemnan  declaring,  if 
^  did,  he  would  not  iland  to  his  indemnity,  the  under 
beriff,  in  iuch  caie,  would  not  have  been  entitled  to  reco- 
ver duoages  in  this  aAion. 

Note  too,  the  pauns  taken  by  the  court  to  avoid  circuity  Jj^t^cd- 
rfaSicm.  turn. 

Flea  ^D<  jttdick 

%  Intim  ML^.watitbet  of  the  foretSn,  which  they  M.    Lnmm  complain-  ™"^* 
f^  ttd  Wtimum  g&vs  him  an  indemaitji  on  ^yttcDt  of  400!. 
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Plea  of  Coverture. 

WHETHER  ncceflary,  where  ^feme  eruert  Is  arrcftcd  \ 
or  whether  (he  fhs^ll  be  dif^fuu-ged  fummanlyupon 
motion?  ^ 

This  was  in  a  cate  in  which  Mrs.  Baddelej  had  been  ar- 
refted,  and  applied  to  be  difcharged  pn  motion,  and  a  cop; 
of  the  marriage,  accompanied  vdjch  an  affidavit  that  ha 
hufband  was  ftill  living. 

Mr.  Juftice  Afton  faid,  that  he  b^^d  learned  firom  one  of 
the  judges  of  the  Common  Pleas,  that  in  three  cafes  cited 
in  a  queflion  there,  it  was  held  in  great  doubt,  whether  i 
copy  of  the  regifter  was  fufficient ;  becaufe  the  wife,  per- 
haps, lived  feparately  from  her  hufband. 

*Mr.  Murphy^  the  counfel  in  the  caufe,  was  deCred  to  en- 
quire into  the  cafe  in  ^he  Comrapn  Ple^s^ 

Indichnent. 

fn  Arrefl  of  Judgment. 

OBJECTION  to  an  indiftment,  that  the  time  of  the 
offi^nce  charged  is  x^  fpecified.  • 
^h^"fcS^"  *  '^^^  indiftment  was  for  words  fpoken  of  a  Juftice  of 
andafter'^  Peace,  in  the  execution  of  his  office.  The  words  were, 
the  fixth  of  "  You  did  not  do  juftice."  It's  charged  in  the  indiftmcnt, 
June^  the  that  the  words  were  fpoken  at  the  petty  feffions  holden  fcr 
$^Sce  ^(fi^infi^r. 

of  Peace :  It  was  argued  againft  tjxc  motion,  that  the  time  imd  place 
And  that  at  was  fufficiently  ftated  by  colleftion  from  the  whole  indift- 
fcffi«M?cld  ^^^^  '  ^^^  ^^*  ^^^^  ^^^^  indictment  fets  forth,  that  on  the 
at  Weft-  fixth  of  Ji/ney  W.  B,  was  a  Juftice  of  Peace ;  then  in  the 
nuiifter,the  cbufe  in  queftion,  that  at  the  petty  feffions  holden  forHy- 
Ae^nd^t  piinjlery  then  and  there  defendant  ipoke,  is^c. 
there*ftHikc,  '^^^ »"  this  offence  fo  much  ftridlnefs  is  not  neceflary  as 
fc.  bad.  in  a  capital  queftion ;  that  even  in  capital  cafes  adtiwc  e: 
[  *229  ]  ibidem  ihall  refer  to  the  time  mentioned  lirft  in  the  indicu 

ment,  without  repetition. 
ab  abfordo.       Farther,  it  was  argued  to  what  other  time  it  could  refer. 
»b  iiKonre-  Lord  Hale  fays,  that  even  in   capital  caies,  the  degree  of 
Bicntir         ftriftncfs  required  in  indiihnents  is  the  difeafe  and^  reproach 

of  the  l;;w,  and  calls  for  remedy.  • 

•       '       4  Thii 
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That  the  itaToA  affigned  why  the  Time  muft  be  fo  par-  ex  mifid- 
dadarif  ihtcd  is,  that  the  firfeiititv  may  relate  accordingly  {  ***^ 
and  that  in  cafe  rf  itiurdcr  it  may  appear,  whether  the    ^.y^^^. 
deadi  was  within  the  year  and  the  day  j  that  this  reafon  did  * 
tat  apply  to  this  cafe. 

That  even  where  it  might  apply,  it  did  not  hold  in  prac-  a  non-iifa. 
lice;  for  that  a  man  might  be  indiAed  for  havin-g  given  the.  vid«  % 
round  in  1770,  and  the  death  might  be  proved  in   1769  Halc,PIac. 
fsfficicntly  for  conviAion.  •  Cor.  c.  ^5. 

p.  179.  Em- 
Mr.  Sexjeant  Hawkins,  P/ac,  Cor,  was  cited.  ~°* 
Mr.  Serjeant  Davy  laid,  that  he  ihould  not  cite  either 
Hsif  or  Serjeant  Haivkim  /  he  hoped  in  fuch  a  cafe  as  this, 
a  lew  words  from  Serjeant  Davy  would  be  Aifficient.    That 
if  :he  then  could  be  preferred  to  one  time  only,  he  admitted 
til?  (HKC  mencimitng  of  the  time  was  fufficient.     That  here 
nobody  could  tell  the  time  in  this  cafe ;  that  the  IndiAment 
fc  forth  that  kejire  and  after  the  6th  of  June  Mr.  B.  was  a 
rjltice,  bV*  and  that  at  the  petty  feffions  holden  for  ^£^- 
tvtt^er^  then  and  there  the  defendant  fpoke,  faV.     Whe- 
ther d*e  then  rcfiared  to  all,  any,  or  what  time  he  cduld  not 
tell  \  perhaps  he  regarded  all  times  that  ever  were  or  fhall 
be;  he  fancied  the  court  would  not  help  the  indi^hnent, 
by  gueffing  what  tune,  or  by  deferring  it  to  all. 
Cm  curia  ajfenftt. 
And  Judgment  was   accordingly   arrested   there* 

CpOQ. 

New  Trial. 

Ruk.  [  230  ] 


jf. 


.V£R  take  a  rule  for  a  new  trial,  without  fpecial  Lord 
order  of  the  court  beyond  four  days.*  ManrfeU. 


Langfielde,  on  Demife  of   Banton  agamft 
Hodges,  O^pyhdlder. 


B 


In  P.jeSment, 

Y  the  cuftom  of  the  manor,  copyholds  were  held  upon  Equitable 

prcininpti' 
^*  A        ^^      on  rcbtttt« 

A  perfon  by  ptrol. 
eviaencc* 
•  HoIU  a^gabimus  aut  SJfermut  j\!ftxd«in  vel  rcdtim,  Ma.  Char. 
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^  paripn  yfho  wa?  tenant 'of  cert:^m  copyJt^qJld  V°<is  in 
^^  ifmior^  according  to  tbie  ^i^ftoQi,  p)it  m  f^^  Xfanve  o! 

Queftion^  Whether  the  putting  in  hi?  n?pe  fliouldbc 
confider^  9s  an  advancement  in  confideratloa  of  l^loodand 
natiiral  affeftion^'  or  only  niake  tlijs  np^^V  ^  ttuftee. 

It  vr^y  I  thinky  admitted)  that  Jt^$  iquitabkprefmfUin 
%as,  that  he  took  0;»/p  as  trujiee\  J^ulr^jQ  re^l^U  Ifefucp* 
tion,  /^f^/  evidence  was  offered  that  he  afterwards  faid— 

I^brd  Mmsfi^d  thought,  that  iyj  the  oqphe^  vp&  '^^ 
Jhc  legal  jcftatc  i^^r^  thefc  wdrd§,  "  I  pvf  it  bim^  thqr 
T^l^*  rf  *  .wa*fi  />ri^4r  tvid^nc^  to  he  left  to  the  jurf  of  the  intent  upon 
i^pbgh   ^^  original  taking,  and  lead  naturglly  to  inietprfl  %    And 
I  Pecre       that  w&revcr  a  legal  eft^e  Is  /«i^/r  ow/iy  by  eg^f^  pre/um^ 
vniljams,.   jfia,  you  may  always  rebut  \yj  patol  icvidence. 
kerm  Mich.      p^j^  ^,f  jj^g  evidence  ^^ent  to  prove,  Xhathcijrf  tofri^'li 
III  and     vith  an  mttnt  to  give  it  tp  his  lUpP^vt*^ 
the  cafe  fol-      The  adminiftrator  of  the  UAcle  claiined  QP  the  other  fide. 
*°^*°h  ^  af        '^'^^  Mansfield  faid,  be  thought  the  adminl/lratei^^  claim 
following  ^  "*  equity  was  v^jf  unquejlionablt  s  ftnd;that  he  acv^  beard  oi 
of  Lady      £idi  a  caib. 

Dowager 

Oranville.    Vide  DtttcheTi  Dowager  of  Beaufort. 

t  231  ]        It  was  faid,  however  to  hav6  been  determined  in  :l  cafe 

^  of ^— ^  veff.  Oewy    I  Peere  Williafns, 

Nofe,  This  caft  I  do  not  find :  But  there  is  a  cafe  of  P^^i* 
lips  vcrf.  Philips,  i^mim  pafcha  1 70 1,  reported  in 
Peere  Williaim,  where  it  was  determined  in  communi 
hancoy  that  an  eftate  per  auter  vle^  ihould  go  to  the  ad- 
jniniftrator  j-by  the  ftatutc  of  29  Car*  2»  c*  3./  n) 
:  -where  there 'was  no  executor. 

Lord  ilf^^^f/// obferved,  that  Irt  the  cafe  of-ftAiryw  vcrf. 
jSr^nvne,  Lord  Tallfot  went  on  the  refiduary  devift,  and 
xhT^pargl  evidence  could  not  be  admitted. tKdrfir  bcxatife  it 
would  have  contradlBcdf  X^OX.  eyplpinsd.^^  deviie.  Lord 
Hardwicke  thought  the  refiduary  devlfe  not  fufficiently  clear, 
and  fufpefted  fraud ;  jiett^xer  .decreed  in  that  cafe  on  the 
■ground  of  equitable  prefumption,  not  to  be  rebutted  by  pa* 
jpol  cyWence.  j  ; 

That  in  the  particular  cafe  wliere  a  man  gives  Mus  ejiccu- 

tor  five! , pounds  perfonally  for  his  trouble,  it  was  decid^  he 

made  him  a  trufteej   and  that  upon  the/tfr//rf//flr  circum- 

ftanccJ 
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issues  of  that  cafe,  the  argument  of  eqtdtMi  p^ifumfj^ 
bd  been  carried  into  general  application  much  Uo  largely^ 

It  was  faid  afterwards^  that  the  parol  evidence  in  Seivtjm 
22d  Prcmme  was  to  raife  the  equity,  and  not  Mui  it  %  and 
his  Lordifaip  feemed  to  concur  in  that  opinion4 

14  May  1773.  Lord  Mansfield  ftated  the  cafe.  That  k 
appeared  in  evid^ice  that  the  inteftate  gave  6ool.  for  the 
eibte  jdl  before  his  death :  That  he  had  faid  he  i^ttended  it 
Lcft^fUe  pus  nephew]  after  hi«  death,  and  would  give  U 
him :  That  at  anc^er  tiaie  he  faid  he  had  purchaied  it  iat 
him- 

He  had  been  iitsA  nine  yeaif^— jt  did  not  Stppeaf  whea 
Dt  plaintiff'  entered.     And  it  was  argued, 

lit,  Whether  parol  evidence  was  good  or  admiffiUe  at  all 
ifi  this  cafe  ? 

2d,  Whether  to  rebut  tlic  equitable  prefiunption  ? 

3d,  Whether,  if  parol  evidence  could  be  admitted,  and 
night  rebat  an  equitable  prefumption,  the  evidence  in  this 
ofe  vat  Sufficient  to  that  purpofe  ? 

As  to  another  point,  whether  a  new  admittance  necdla^ 
ry,  on  all  hands,  that  where  there  arc  remainders  over,  the 
&&  admittance  is  fufficient  to  ground  an  eje^hnent.     That  Q-132  j 
2  man  fliali  never  be  twn-fmUd  by  ^,  legal  dlate  in  his  ovin 
tntffte. 

It  was  contended,  that  bjr  general  prefhmption,  wliere  a 
rxiSL  furehafes 'at  copyhold,  and /try/  tYnftfine^  the  purchafe- 
HKjncy  going  in  diminution  of  his  perfindl  eilate,  that  there 
^  tkatifxti  a  refiiliing  ttufi  to  the  executor  or  adminif* 
tntor. 

'Die  adminiftratm'  cannot  hold  the  eftate,  if  the  inteftate 
bs  given  it  over  to  another  \  t^t,  can  he  defeat  the  eftate  of 
that  other- 
Renewal  qf  LeaUe,  with  feveral  eftate  (or  lile,  by  cuftom 
of  the  manor ;  the  firft  taker  cannot  by  funfeadef  bar  the 
iucceffion :  [Ferhaps  confidering  him  ai  a  tfiufiee  for  the 
renmnders,  vide  Manjel  and  Manfeli  2  Peere  WilliamSk'y 

It  is  faidt  it's  not  wkhin  the  Statute  of  Frauds ;  becauie 
there  is  an  eftate  by  legal  implication  only»  and  that  this  - 
^  not  do  againft  the  equitable  pfcfumption*     I  am  deaf 
there  may  be  a  rebuttal  by  parol  evidence. 

In  Equity  Cafes  abridged,  this  rebutter  is  fet  up  to  flip* 
port  a  truft  agakift  eqmiaUe  impli^atiQn*  There  was  a  Ton,* 
sad  yet  they  admitted  a  rebuttal  to  prove  a  truft.  As  to 
the  evidence,  it  appears  to  me  clear  quo  intuituj  the  fird:  ftep 
*»  Uken,  if  a  man  merely  fays,  I  give^  or  intend  u  give, 

thia  /  ♦ 
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thks  to1)e  {vffCf  pafl^  nothing  ;  bccauie  the  intent  is  not 
*  Vide .      legallf  executed :  Tis  a  rule**   But  here  he  pjarchafed  ;  he 
R^^deT''   P"^  '^  ^^  nephew's  name ;  his  nephew  wis  admitted  ;  he 
*^     *      intended  it  for  his  nephew  ('tis  faid  in  evidence)  after  his 
death ;  from  the  pUrchaie  to  the  bft  minute  of  his  life,  he 
declared  his  intention.     We  all  agree:  And  the  cox* 
s£<^ENC£  is,  that  the  plaintiff  lias  both  the  legai  and  equi^ 
table  eftate* 
Judgment  #or  the  plaintiff. 
His  Lordjihip  obferved,  that  an  equitable  preiiimption 
was  only  a  kind  of  arbitrary  implication  raifed,  to  ftand  only 
till  fome  r^/onaile  ftoof  brought  to  the  Contrary. 

HoUoway^  Parfon  of  Svvallowfield,  ajain/i 

Hewit. 


Hai 


For  a  new  TrlaL 

C  T  I  O  N   againft  defendant  for  non-payment  oi 

_  tithes. 

iaintiffalledged  cuttings  down  clover  grais  and  making 
r  *!  4  t'^  ^"^^  ^*y*  ^^^  carrying  it  off,  without  having  firft  fct  out 
Vide  of       ^'^^  tythcs,  which  *by  right  ought  to  have  been  fct  out  for 
tithes  com-  the  plaintiff,  according  to  immemorial  ufage,  fSc. 
mcntar.  Withefs  called,  who  faid  it  was  the  cUftOm  to  make  the 

^k  E^  \  clover  grafs  into  hay-cocks  before  they  let  out  the  tithes, 

3.  c.  7745.  ^"^^  ^^^^  ^h^y  "'^^  ^^  P*y  ^^  kind. 

Ed.  3.  c.  3.      Another  witnefs  fays,  he  believes  they  ufed  to  pay  tithe 

I  R.  %.  c.    in  kind  for  every  tenth  cock. 

c^if.^  H.      Another  fays,  that  for  twenty  years  back  they  took  tithe 

4.  <.  6. 17.  in  kind* 

H.  8.  c.  ao.  Another  fwears  to  fifty  years  back. 
*^*a^  H  l  Atiother  that  he  lived  evei^  firicc  the  hard  winter  at 
c.  aV.37  h!  Swallowfieldf  that  they  ufed  then  to  take  tithe  in  kind* 
8.  c.  la.  a  Another,  I  think  faid,  that  he  had  lived  twenty-five 
&  3  Ed.  6.  years  at  StvalUivfield^  that  the  general  cuftom  was  to  make 
j/h.  s'c  into  hay,  and  then  fet  out  the  tithes  before  they  carried: 
13. 1*.  i,az  That  at  firft  he  paiJi  but  after  they  took  the  tithes  in 
&  ai  C.  2.  kind* 

&  M  \^'  Another,  that  fpr  eighteen  years  it  has  always  been  taken 
ii&ia*^w!  '^tind,  feut  thit  before  it  ufed  to  he  paid  fori  However, 
3.  c.  16. 1  tWrty  years  ago,  he  fays  it  ufed  tO  be  taken  in  kind^ 
1''  V  ^'  *•  Evidence  for  defendant-^A  witnefs,  who  fays  he.  was  fcr- 
juftices  of  ^^^^  ^^  young  jtV/ir,  who  was  tlien  the  fiarmer  of  the 
Peace  em-  tithes  5  that  about  eighteen  years  ago*  a  difpute  arofe  about 
powered  to  the  payment.  Mr.  £/lii  looked  into  the  articles,  and  faid 
dy7or  fmuu  ^^  ^"^^^  ^^"  ^"^  ^^^  ^^^^^^i  f^r  elfe  it  would  niakc  a  bad 

cuftom  'f 
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nftom ;  that  if  they  found  any  would  ntrt  fit  out,  they  muft  *'t^««»  1  * 
niikc  agreement.  ^  Yj^ 

Another  whnels — ^That  after  he  left  the  parifli,  it  was  c.  17. 
::c:  the  reputation  of  the  parifli  that  tithes  were  to  be  paid 
u;  kind. 

Sereral  witneilcs  for  the  plaintiff  fpoke  of  this  E/lii  and 
cf  the  cuftom  as  before  fbted  on  the  part  of  the  plain- 
tiir. 

Thi  jurj  found  for  the  dtfendantn 

The  bal^ioc  of  the  evidence  appeared  extremely  ftrong 
t*  the  part  of  the  pkdntiff ;  there  were  but  two  evidences 
=  all,  fuch  as  they  were,  on  the  part  of  the  defendant. 

It  was  objected,  that  on  a  penal  ftatute,  efpecially  when 
tlic  party  came  in  for  trifling  damages  vexatioufly,  it  was 
c/Qtcndcd,  that  the  verdift  ihould  not  be  difturbed  by  a  [  234  ] 
ttw  trial — ^unlefs  prevarication  appeared,  or  tampering  witli 
tbc  jury. 

JarvU  qui  tarn  againft  Hall^  on  the  Game  AA — ^for  kill- 
ing an  hare.  IVtlfof^^  Rep.  Lord  Chief  Juftice  Lee  faid, 
tkt  he  did  not  remember  that  ever  a  new  trial  was  granted 
CO  a  penal  a£tion. 

Lord  Mansfield-^Never  on  fuch  a  penal  aSlion  to  be  fure, 
Tor  in  Strang/s  Reports  on  a  qui  tarn  a^on  for  killing  an 
^}  determined  that  an  indiAment  will  not  lie ;   a  fum-  The  Klog 
mi,-y  mode  of  proceeding  before  the  juftices  having  been  1^  ?"*^^' 
^wided  by  the  ftatute.]  ^"'^'^ 

Raymond's  Reports.     Smith — ^For  lofs   of  the  plaintifPs 
"uoufc  by  defendant's  negligently  keeping  .of  his  fine.    Ver- 
'.  c:  for  the  defendant.     Lord  Ho/t  was  diiTatisfied  ;  yet  the  viJc  Sal* 
t^-n  would  not  grant  a  new  trial.  kdd  644. 

Lord  Mansfield — This  was  not  a  penal  af^ion  5  and  I  my-  '*™****  **"' 
fe!f  ihould  have  refufed  a  new  trial  in  that  cafe :  Twas  a  *^*^P**^°- 
'^7  hard  one,  and  defendant  loft  hb  own  houfe  ^by  it. 
•*^:ii  where  a  verdift  is  againft  tht  form  of  law,  but  accord-  Vcrdia 
-J  to  i^tjttjlice  cf  the  ,cafe,  as  in  the  Duchefs  of  Afaza^  againft 
'  ^'s  Cafe,  the  court  wiU  not  unfettle  the  verdift.]  l^onih!"' 

And  ferthcr,  on  the  Statute  of  Ufury^  on  a  motion  for  to  jufikc  of 
incw  trial,  it  was  adjudged  by  the  coun fd,  that  the  court  th<*  cafe,  not 

•  '."H  not  even  grant  a  rule  to  iheW  caufe.  *°  W  vide 

^^^  Mansfield — ^What  do  you  think  upon  a  hond^  'f  5i^S*lkcld646. 
^rong  verdift  for  defendant. 

MvLord,  I  don't  apprehend  that  to  be  a  penal  aftion. 
lunnion  cannot  be  taken  out  for  the  penalty,  but  only  for 
^'-t  value  of  the  bond. 

T  Lord 
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I*ord  Mansfield' — ^The  doftrinc  is '  right,*  but  is  not  ep- 
flkakle :  Thefc  are  all  profcciitions  by  common  informers. 
This  is  a  queftion  of  rights  almoft  the  only  action  on  which 
it  can  be  tried  by  the  common  law ;  'tis  a  moft  beneficial 
way  for  the  defendant  of  trying  the  title.  The  jury  don't 
give  the  damages ;  they  are  never  dircfted.  'You  might  js 
well  fay,  where  there  are  double  cojls,  there  (hall  not  be  i 
new  trial. 

Rule  absolute  for  a  new  trial. 

[  ^35  ]  f^\^  ^  aftion  for  aflault  and  battery,  and  falfe  imprifa- 
V_/  mentj  tried  at  the  SJJbury  aflizes  before  Mr.  Juuia 
BJack/fane. 

Brooklhaw  again^  Hopkins. 

TO  fet  afide  judgment  of  Nonfuit,  and  be  at  liberty  t? 
proceed  to  a  new  trial. 
Action  charges  that  the  plaintiff  laid  hands  on  the  defcri- 
dant  violently  and  heat  him,  and  bound  him  with  fetters, 
and  conhned  him  in  a  private  mad-houfe. 
Vide  a  I  J.       Plea  not  guilty.-^Special  jtiilification,  that  he  is  a  juftkc 
*•  **•         of  peace,  and  did  it  in  execution  of  his  office,  [jjie  person 

being  mad.] 
Vide  34  E.       On  the  part  of  the  plaintiff  this  was  denied  to  have  been 
3*  *•  '•       done  in  execution  of  his  office. 

It  was,  by  Joftice  Blnckftone  held,  that  whatever  irregu- 
larity, yet  it  was  by  colour  of  office,  and  therefore  non- 
fultcd  the  plaintiff. 

Mr.  Dunning  in  iupport  of  the  motion — ^That  if  there  ever 
was  d  poffibility  of  magiftrates  being  refponfible  for  p^i^•atc 
affaults,  he  (hould  imagine  this  was  one  of  thofc  cafes  ct 
refponfibility.  And  that  as  to  the  former  adls,  at  lead  ol 
thofe  complaixied  againll,  he  a£ied  not  in  the  execution  ci 
his  office;  nor  within  his  jurifdiftion.  That  as  to  th:: 
quantity  of  damages  thr.t  might,  or  ought  to  be  rccovercii, 
the  court  would  not  look  into  that,  as  it  certainly  bclongcu 
to  another  tribunal. 

The  Norwich  Cafe  was  ftatcd — Lord  Mansfield  faid  it 
arofe  from  the  officer's  executing  the  warrant  improperly  ■, 
taking  up  in  the  city,  when  he  ffiould  have  taken  up  in  the 
county.  On  another  cited  by  Mr.  Dunning^  Lord  Mmu£x!J 
obferved,  the  order  was  to  take  up  lewd  women,  and  be 
took  up  a  modeft  woman. 

Mr 

f  Namely— Nemo  bis  in  difcrimen  veniet  pro  codem  ddifto* 
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Mr,  Hlgnisre,  on  the  fame  fide  with  Mr.  DuJinln^ — 
That  there  was  no  warrant  from  the  jufticc  to  take  up  the 
»Tan ;  ami  though  not  denied,  that  if  a  roan  be  furioufiy  m^, 
the  juftice,  without  warrant,  may  detain  him  \  this  muft 
bt  on  the  merits  and  evidence  of  the  faft^  and  requires 
'5)t:Lng  tried  by  the  country. 

That  there  is  no  pretence  here  that  it  was  upon  informa- 
tion :  That  in  cafes  of  this  fort,  for  a  juftice  of  peace  to  \ 
/jftify  his  proceeding,   there  ought  to  be  fomething  in  writ- 
ing.                                                       .            .         ^ 

That  the  two  cafe  mentioned  by  Mr.  x)uiiningj  arc  on  [  236  ] 
•Jic  argument  of  Money  and  Leach^  •  and  thai  his  Lord  (hip  *  Viae  sir 
l':id  there,  that  there  were  many  other  cafes,  in  which  the  J^^.^Rc"'^" 
zftdone  might  not  be  within  thcjurifdiftion,  fo  as  to  entitle  p.  i76i,:hc 
tlic  juftice  to  the  benefit  of  the  ftatute.     And  that  Mr.  Juf-  cafcalluvivd 
lice  BlackJIone  had  declared,   that  he  thought  the  leaft  co-  J°  "  ^^•; 
lour  of  jurifdi^on  fufficient ;   and,  at  the  fame  time,  ^  a  ^^  °,,^ 
r^on  why  the  nonfuit  would  not  prejudice  them,  that  they  curk,  and 
»oulJ  be  at  liberty  to  try  whether  it  ought  to  have  been  p-  W^z- 
granted. 

Lord  Alansfield — I  dare  fay  Mr,  IVtgmore  has  not  lately 
li»bd  into  the  cafe  £to  which  he  referred]  becaufe  it  turncxl 
oa  how  isT  the  cotoftable  was  authorized  as  a  minifterial  offi- 
fo".  For  in  fbme  cafes^  the  warrant  is  a  juftiiication  to  the 
"•Hcer,  though  the  aft  of  the  juftice  be  not  according  to 
'•^^y  as  to  what  it  may  command. 

There  may  certainly  be  a  material  diftin(Slion  as  to  the 
2«t;  if  he  ftruck  the  firft  man  he  met,  he  does  npt  do  it 
within  his  jurifdiftion.* . 

Mr.  Juftice  Ajlen-^li  appears  it  was  done,  perhaps,  in 
fj^cmrof  the  plaintiff  to  prevent  mifchief ;  and  in  that  cafe, 
ti'.jugh  not  in  execution  of  his  office,  perhaps  it  may  ftand. 

Ixird  Mansfield — As  this  has  never  been  before  the  jury,  pf  plca*?- 
^"n  comes  on  the  judges  nonfuit,   I  doubt  we  muft  go  oil  |j"^j^\*^|^„^ 
tr.c  itrict  point  of  law.  an^j  givin^r 

*- -.  ipcdal  matter  in  evidence,  vide  7  J.  I  c  J.  a  I  J.  I.  c.  I  a.  vide  Burn,fld  ▼ol.  tii.  Jul- 
i-^tiof  the  Peace,  £  6.  et  alibi. 

Irregularity. 

rOTION  toTet  afide  proceedinrs  for  Irregularity,  the 
attcrnev's  name  not   having  bz^i\  cadorfed  on  the 

On    • 

*  Ux  iwmioem  ad   maleiacieDdum  hortatar(   Deque     Ucentiam    uiltf 

T  a  •;     '  ^^ 
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On  its  appearing,  however,  that  there  had  been  fome* 
thing  done  fince  on  the  other  iide  to  contmue  the  caufc} 
Qotwithftanding  this  irregularity. 

Rule  i>ischargei>— but,  I  think,  without  cofts^ 

[  237  ]        .  Bail 

RuU. 

Rcgula.  X)  AIL  in  the  name  of  one  of  the  plaintifis  only,  where 
fj  there  are  joint  plaintifis  to  the  aAion,  are  no  haiL 

The  notice*  was  right,  they  had  proceeded  as  £sur  as  de- 
murrer. 

The  mafler  iaid  there  was  no  caufe  in  court,  for  want  ot 
the  names  of  both  the  plaintifis ;  *  if  the  parties  were  m 
court,  they  might  waive  the  exception  by  proceeding. 

Lord  Mansfield  faid  he  would  ftay  proceedings  till  rectify- 
ing of  the  bail. 

Rule  taken  to  give  judgment  as  of  this  term ;  try  th< 
writings  after  term  \  and  rcftify  the  bail — ^by  confenc. 


o 


Common  Appearance. 

lA  a  common  appearance  proceeding  to  plead,  admit! 
regularity  of  the  a^peara^ce. 

Eftate^ar  auser  vie. 


IF  there  be  an  eftate  to  B.  durante  vHoy  A.  and  grantee 
dies  in  life  of  ce/luy  que  vie^  and  a  ffaranger  entcrcth  a 
general  occupant,  he  (hall  be  admitted,  and  pay  the  fine 
Coke  Copyhold  62. 

Eftate  pur  auter  vie  of  copyhold  granted  to  one  and  h 
heirs ;  heir  entereth  as  fpecial  occupant.  Where  by  cufton 
the  copyhold  might  be  extended,  party  (hall  be  admitted  01 
the  9MG9Xy  paying  the  fine.     Ditto. 

ap  Car.  I.e.  3.  Eftate  pur  autre  vie  fhall  go  to  the  cxc 
tutors  or  adminiftrators,  where  there  is  no  devife  or  occu 
pant  thereof. 


Bai 


*  De  non  appar«ntil>us  et  non  exiftentibiu  eftAem  eft  rati^k 
Quod  ftb  ilHtio  non  Taluit  tra^u  umporii,  &c. 


B 
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Bail.  [  238  ] 

AIL  in  error  cannot  fiirrcndcr  the  principal ;  but  muft  15  M«y. 
paj  the  money  if  judgment  is  affirmed. 


The  King  a^ainji  the  Inhabitants  of  the  Weft 
Riding  of  Yorklhire,  for  neglefting  .to  Re- 
pair. 

LORD  Mansfifld-^Ym  can't  come  here,  the  indlft* 
ment  not  here :  If  we  give  an  opinion,  we  can't  give  a 
udgment :  Tou  can't  come  here  for  an  opinion  to  us ;  they 
ihoukl  come  to  you.  But,  I  don't  fee  why  by  confent  yoa 
Bixj  not  move  it  for  the  furtherance  of  juftice. 

They  moved  accordingly. 

The  indidfaooent  was  for  not  repairing  a  bridge,  ^d  two 
hnndred  feet  of  highway,  •  which  they  lutd  been  ufed  to  re- 
pair. 

lliey  pl^ed  guilty  for  the  bridge^  and  twenty-four  feet 
nft,  and  twenty-one  feet  weft. 

Not  guflty  for  the  reft. 

Queftion  ift.  Whether  defendants  primd  facie  liable  by 
fatute?  .... 

Or  2dj  Wliether  by  common  law  ? 

That  pr'imdJacU  the  parifti  is  liable  to  repair  \  and  fo  by 
common  law. 

If  the  inhabitants  of  the  Weft  Riding  at  large  are  liable 
bv  iVatute,  thb  liability  fhould  be  ftated  .on  the  indiA- 
n:ent. 

That  there  is  no  way  of  fliewing  them  guilty  on  this  in- 
0  ftment  but  by  common  law,  or  immemorial  ufage. 

That  the  ftatuie  22  if.  8.  r.  5.  gives  power  to  jufticcs  of 
^hc  peace  in  every  fliire,  £5*^.  or  any  four  of  them,  to  hear 
3nd  determine  in  general  feflions  annoyances  of  bridges. 

And  that  whereas  in  many  parts  of  the  kingdom  it  can- 
liot  be  proved  what  hundred,  &*r.  tovra  or  parilh  is  liable  to 
the  repair,  by  reafon  whereof  fuch  bridges  lie  often  long 
without  repair,  to  the  great  annoyance  of  the  king's  fub- 
Kts :  Therefore  it  provides,  that  where  it  cannot  be  hio^n 
'iid  proved  what  hundred,  life,  town  or  pariih  is  liable,  the  [  239  ]j 
^■ire  or  riding,  (and  as  to  the  other  cafes  provided  for  by 
*he  ftatute)  ihall  be  liable :  But  ftill,  if  it  can  be  known 
20J  proved,  that  fuch  a  pariih  is  liable,  it  remains  charged 

as 


A  le^iion. 

juriioru- 

dent. 

a  Inft.  6  & 

7  to  706. 
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mon law 


Eafter.Term,  13  Geo.  3.  K.  B. 

as  before  the  ftatute,  and  that  in  fuch  cafe,   they  are  not  to 
come  aguinlt  the  Riding.        .  ^ 

And  that  the  power  given  to  the  juftices  was  not  meant  to 
take  away  the  fupcrintending  power  of  the  king's  court  at 
V/eJ}fmti/Jer.     ■  '  ■ 

Lord  Coke^  in  his  reading  on  this  ftatute  fays,  this  court 
or. court  of  Kyre,  or  court  of  affize,  or  (heritTs  tourn,  wer* 
the  only  courts  impowercd  by  lav7  to  hear  and  dcierminc. 
•  The  firft  claufe  of  the  a£t  im powers  the  jufticts  of  lUc 
fhire,  or,  four  of  them,  one  of  whom  to  be  of  the  quonuv., 
to  hear  and  determine. 

.  That  the  Aatutc  of  ^2  Ph.  &  M.  gives  thcni  the  fame 
power. 

That  all  the  learned  judges  fince  had  recognized  what 
vas  before  held  by  the  common  law,  that  pr'nrJ  facu^  the 
parilh  is  liable,  as  well  for  three  thoufand  feet,  as  three 
hundred. 

Tii:it  the  claufe,  on  which  it  is  fuppofcd  the  queftion  i^ 
meant  to  turn,  is,  that  it  would  be  more  convenient  to  have 
the  repair  of  roads  300  feet  from  bridges,  determined  in 
the  quai-ter  feflions-  To  be  fure,  becaufe  the  quarter 
fcflions  fit  four  times  a  year  j  and  therefore,  it  goes  on, 
that  forafmuch  as  if  fpeedy  remetly  be  not  had,  \\\t 
inhabitants  would  have  little  avail,  be  it  enafted,  that  tlie 
bridges  and  highways  within  300  feet  be  repaired,  and  ma- re- 
tained, whenever  need  Ihall  require.  Will  not  this  be  fuili- 
ciently  fatistied  by  giving  thejuftices  authority  to  compel  the 
repairing  ? 

The  law  lays  it  upon  the  parifli :  The  indiftmcnt  frat^, 
that  this  road  lies  in- the  parifh  oi  ^elhurgh  The  court 
will  never  fuppofe,  that  an  immemorial  duty,  altering  tlv 
corhmon  law,  can  have  arifcn  lince  the  ftatutc  of  H.  2. 
and  yet  that  they  will  be  bound  to  prove  an  immemorial  uUj- 
ty,  by  what  they  have  laid  in  the  indi^kmeiit.  That  the 
Aatutc  does  not,  in  this  particular,  alter  the  common  law : 
That  at  lea  ft,  the  ftatute  does  not  extend  to  this  court,  or 
the  court  of  affize  :  That  the  court  will  take  it  at  common 
law,  even  for  that  reafon,  without  looking  firthcr. 

Lord  Mansfield^ — ^That  it  was  argued  extremely  wcl!, 
whether  the  a(ft  is  iiot  declaratoiy  of  the  common  law:  it 
•appears  it  is. 

When  it  docs  not  appear  who  ought  to  repair,  then  it  ii? 
certain  that  in  fuch  cafe,  at  common  law,  it  is  on  the  inhii- 
bitants  of  the  county ;  when  the  road  extends  300  feet  from 
the  t)ndgc  it  fhall  end. 

That 

The  i*cpair  at  common  law  ia  on  the  county,  when  it  doet  not  appear  vto 
ought  to  repair^ 
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That  the  ftatute  does  not  alter  the  power  of  this  court  at  That  tlie 
coranaon  law,  but  only  gives  a  power  to  the  quarter  feC-  ^^^^^^  ^*^ 

'•^^  jurifdiAion 

ofthccoore. 

Brookfhaw  againji  Hopkins.  [  ^4^  3 

ON  the  motion  above,  for  a  rule  to  difcharge  a  non* 
fuit- 

Argued  againft  the  motion,  that  the  defendant  was  may* 
c^  of  Shrew/burjy  and,  by  confeqaence,  Juftice  of  the 
Pcice,  by  virtue  of  his  office. 

That  if  the  merits  could  bs  gone  into,  the  defendant  had 
behaved  with  the  greateft  civility. 

That  one  Langton  complained  of  fome  ill  beiiavlour  of  the 
plaintiff. 

That  the  plaintiff  terrified  Z.0/;^/o/i's  wife,  who  was^with 
child,  exceedingly. 

That  the  defendant  fent  exprefles  to  the  relations*  who 
iook  the  plaintiff,  and  confined  hin^  in  a  mad  houfe.  for  fix 
months, 

Nonfuit  of  the  plaintiff,  for  default  of  noticef ;  and  alfo 
fcr  that  the  plaintiff  did  not  bring;  hi$  action  within  fix 
aonths. 

It  was  (aid,  that  as  to  the  neceffity  of  a  complaint  in 
wting,  the  meaning  of  the  ftatute  was,  that  the  julticc 
Hiigbt  not  be  compelled  to  give  evidence  of  a  complaint 
cr  information,  which  he  did  not  keep  in  his  memory  for 
per.  ^ 

That  though  proper,  prudent,   artd  generally  right,   tq 
have  an  loformation  in  writing)  yet,  the  time  being  elapfed, 
kvas  not  bound  to  {hew  in  evidence  by  what  authority  he 
acted. 
That  for  a  manifcft  breach  of  the  peace,  in  his  view,  the  J"*^'^^  "**y 

,,,.,*  commit  lor 

commitment  was  good,  though  without  warrant.  j ,  ^^^  ^^ 

Even  had  it  been  the  cafe  of  fet  jlemt  n.  of  a  pauper,  pay-  the  \  cace  in 
ncnt  of  tithes,  or  any  cafe  where  the  juftice  a<fts  under  a  his  view, 
particular  power,  he  (hall  not  be  forced  to  fhew  his  autho-  ^''"*^"' 

r        .'     I      1  •  .-v  r     .  ^  arrant  or 

n:y,  after  luch  dirtance  of  time.  ^^  intoxnia<- 

Lord  Mansfield — ^I  fliall  read  the  report.  tion. 

An  a£tion  of  falfe  imprifonment  and  binding  in  fetters : 

There  is  another  count  for  a  common  ailault  \  damages  laid  [  241  3 

it  5000I. 
Cafe  (tated,    that  the  plaintiff  was  at  that  time  perfectly 

in  his  tenfes,  a  gentleman  of  large  fortune. 

On 
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On  the  part  of  the  defendant  a  ^ntncfs  prodtrccd,  vho 
faid  he  faw^  him  behaving  very  angrily  at  Latrgtor^^y  \xxmk 
he  was  not  let  in ;  threatened  Mrs.  Langton  very  much; 
behaved  very  furioufly  :  But  he  could  not  fay  he  was  out 
of  his  fenfes. 

That  he  afterwards  infifted  on  going  to  the  races  at 
Stamford  \  Xh^LtMt,  Hopkins  endeavoured  to  perfoade  him 
not:  That  at  laft,  on  his  gro\ving  very  angry,  and  uill 
infilling  that  he  would  go,  Mr.  Hophinsy  the  mayor,  de- 
feridant  tn  the  caufe,  drdered  the  conftablc  and  the  fcrjenit 
pto  feize  and  carry  him  to  gaol ;  which  was  done.  Another 
tvitnefs,  the  coriftable,  fays,  the  ferjcant  gave  him  ordcn 
to  feize  the  plaintiff  at  Langtoris  houfe,  and  bring  him  bcficc 
the  jufticcs-  Mere  5s  a  dcfe6l ;  it  does  not  appear  kj  fvhui 
y  authqfUy  the  town  ferjeant  did  this. 

No  part  of  this  evidence  affe^ed  the  other  defendant. 

The  plaintiff  endeavoured  to  prove  a  continuation  of  thi* 
imprifonment,  by  Ills  friendsi 

One  of  the  witneffes  faid,  he  wouWnot  have  taken  the 
man  to  gaol  [I  think  this  was  the  conftable]  if  Hopkins  had 
not  been  mayor. 

Hopkins  had  nothing  to  do  with  what  was  done  by  the 
relations  of  the  plaintilF,  and  does  not  appear  to  have  known 
what  they  did. 

The  great  defeft  in  the  evidence,  is,  that  it  docs  not 
appear  whether  Hopkins  committed  the  man  on  complaint  of 
Langtofiy  or  on  his  oiwn  ww. 

On  the  other  fide,  they  denied  his  having  done  what  he 
did  purfuant  to,  and  in  execution  of  his  office. 

There  has  been  no  propofal  to  Tin  agreement  on  the  part 
of  the  plaintiff,  which  Any  gentleman  here' is  authorized  xo 
make.  I  don't  explain  the  reafon ;  there  is  a  d^(c{k  of  evi- 
dence, which  I  don't  choofe  to  enter  upon  at  prcfcnt. 
[  24a  ]  I  wanted  to  know,  whether  the  plaintiff  would  have  «•• 
CBpted  the  fionfuitj  if  the  jufticc  waives  the  cofls  of  the  norn 
fuity  which,  in  the  csft'ofzjtijlice  of  peace,  is  dotible  cofts. 
^  I  am  pcrfuaded,  whether  Hopkins  was  guilty  or  not,  of 

irregularity,  or  no,  he  did  not  intend  any  harm,  but  rather 
kindly  to  the  plaintiff. 

Mr.  Dunning — I  don*t  wonder  your  LonJ(hip*s  prefent 
opinion,  from  the  ftate  of  the  evidence  at  prefent,  as  to  the 
innocence,  or,  perhaps,  good  intentions,  of  the  defendant; 
but  I  conceive  the  prefent  imperfeft  ftate  in  which  the  evi- 
dence appears,  is  what  the  plaintiff  complains — ^the  ftop- 
piftg  of  the  matter  in  its  prefent  ftate,  is  the  very  ground 

of 
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of  bis  difisisfiiftion.     Bnt  it  might  appear  In  his^M/r ;  ke 
conceiTes  at  leaft  it  would* 

1  differ  in  part  in  Opinion  with  the  learned  judge  whito 
tned  the  canie.  He  thinks,  that  colat/r  of  c/^  b  fnfficient ; 
I  think,  that  acting  in  purfuance  of  office  Ugally  Is  ttecejarj  t 
I  do  not  i/nm*  what  elfe  is  aAing  in  e99ecuiion  01  office. 

Bot  ^ftrange  \i\3tfiro9tg  caic,  that  the  couit  of  Commoti 
Pbasy  haTing  f»  jurifdi^on  in  criminml  cafes,  ihould  iiTue  « 
writ  for  the  execution  of  a  man.  Tbcy  would  aif  ^%  a  rtfwrf 
frrtamfy-'f  and  they  have  a  ^4;^  to  iffia  wrilt :  Yctj  they 
would  fwi  oB  nukhin  their  jurlfdiftm^  or  be  pretend  by  it^ 

Suppofe  /^ix  court,  whhoUt  cnyproceft  before  them,  fhould 
irdtr  iht  execution  of  a  man  )  this  would  be  under  cakur  of 
f^vi  bat  Mot  in  execution* 

1%  there  any  thing  done  by  the  plaintiflT  that  could  ai^ount 
to  a  btcach  of  the  peace  r  As  to  the  defendant,  he  adtod 
icvj^  ajufiiee  \  but,  as  far  as  I  can  fee,  iwi  as  ^f» 

1  fubniit,  that  it  will  be  necefiary  to  go  futher  into  tht 
afc 

1  apprehend,  that  in  the  cafe  of  AUnej  and  Leach^  thit 
ground  on  which  the  court  went  was,  that  there  noas  an 
^ng  by  cohur  of  office  \  but  not  in  legal  furfuance  of  that 
c^ce. 

\LgtA  Mansfield^-^ow  are  very  right,  Mr.  Dunmng\ 
aad  1  thought  {o  ycftcrday,  from  tnemory.] 

I  (hall  hope  that  the  court  will  think  a  fatther  enquiry 
mto  thb  buiinefs  is  necejjary :  On  which  the  court  W\\\judgt 
pr  or  agaistji  the  conduct  of  the  defendant,  as  ihall  appear 
on  a  fuller  view. 

Mr.  Gee — That  they  had  been  let  to  proceed  fir  Enough  f  £  ^43  3 
vA  that  nothing  was  to  be  proved  (hrong  enough  to  amount 
to  a  breach  of  the  peace  :    Tliac  they  had  evidence  to  hatcS 
^ne  into  againfl  the  other  defendant. 

Bdng  a(ked,  why  they  did  not  come  againil  him,  as  not 
t)«ing  (topped  by  the  ob}c6Won  in  favour  of  Hopkins  ?  It 
W2S  anfwcrcd,  that  he  alfo  was  a  magiftrate.  It  was  afked 
»by,  when  th«  judge  faid  there  appeared  nothing  againfl 
^  other  defendant ;  but  I  don't  know  what  was  anfwered. 

Lord  Mansfield'-^Thit  queftion  is  of  confequencej  as  for  the 
tryteBim  rf  %jufUci  of  pe^ae^  by  conftrudbon  of  the  ftatute  s 
It  b  dp  of  confequence^  becaufe  it  Will  be  final  againfl  the 
piiimiflF;  for  if  we  pronounce,  that,  on  the  evidence,  the 
'*iitic€  a&ed  in  execution  of  his  office,  then  the  plaintiff  in 
too  Uti^  being  beyond  fix  months. 

I  own 
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•  I  own  the  great  difficulty  is,  that  I  cannot  decide  npor 
the  evidence,  whether  he  committed  upon  compliant  of  Lur,-^ 
ioTif  or  upon  bis  (nvn  view  of  his  behaving  ftirioufly  \  or  up 
on  his  infifting  to  have  his  horfe  to  go  to  the  races.  To  £ 
furey  the  a^  does  not  prottH  jufikes  for  en  aB  done  by  PRr 
TENc;£  of  office :  But  where  an  aft  is  done  unfcrmdk 
where*  in  another  manner,  it  qiight  have  been  legally  done 
there,  ia  confidcration  that  country  gentlemen  ere  generally  \\ 
the  office  that  have  no  emolument^  at  leaft  the  heft  of  them 
therefore,  if  they  do  what  by  lew  they  are  impawered  ti 
do,  and  might  have  done  another  way,  the  A&pr^efli  thcD 
from  fuffering  for  the  mere  informality. 

On  €on*j[)lainty  a  juftice  may  commit ;  but  in  ftrift  form 
the  complaint  Ihould  be  in  writing  ;  On  his  own  view,  h- 
may  commit  without  complaint,  if  he  has  reafon  to  apprehin 
the  peace  will  be  broken,  though  not  aftually  broken. 

The  juftice,  too,  ought  to  have  produced  witncfles,  tt 
flicw  the  ground  of  the  (rommitmcnt. 

God  forbid,  too,  that  a  man  fhould  be  punifhcd  for  re 
firaining  the  fury  of  a  lunatic,  when  that  is  the  caie. 

But  if  it  is  fo  here,  Mr.  Hopkins  did  not  aft  under  hi 
office  :    There  is  fpecial  power  given  to  two  juftices. 

It  is  a  great  fatisfaftion  to  a  judge,  that  a  nonimt  is  noi 
conclufive. 
[  244  3       I  think  this  rule  ought  to  be  ^bfolute,  and  the  caufe  h< 
tried,  without  prejudice  to  the  queftion,  whether  Mr.  Hep 
kins  afted  within  his  office,  or  no. 

Mr.  Juftice  AJon — ^The  intent  of  the  aft  24  G.  2.  to  be 
fure  is,  that  on  notice,  the  juftice  may  tender  amends,  with^ 
out  going  to  triah 

I  can't  fee  on  the  evidence,  whether  the  defendant  aftcd 
in  execution  of  his  office,  or  no.  I  think,  therefore,  the 
rule  t>ught  to  be  made  abfolute,  without  prejudice  to  the 
queftion. 

Mr.  Juftice  AJburJl  nearly  to  the  fame  effi^ft. 

Mr.  Juftice  Willes  was  abfent. 

Lord  Mansfield^  however,  thought  it  fo  hard  a  cafe,  that 
he  extremely  wanted  the  parties  to  come  to  an  agreement : 
And  at  laft  ordered  the  rule  to  ftand  as  it  did,  and  not  ab- 
folute.. He  faid,  he  was  fully  perfuaded  in  his  own  miud, 
however  the  matter  went. 

Rule  suspended,  to  fee  whether  the  parties  would 
come  an  agreement. 

Vide  24  G.  2.  r.  44. 

Cafe 
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Cale  of  Rookes^  Executor  of  Stansfield,  ^  at., 
Proprietors  of  the -Navigable  Canal  from 
Leeds  to  Liverpool. 

ACTION  of  trover  and  converfion  for  having  de- 
tained wood  of  the  property  of  the  plaintiff. 

iue  principal  queition  was,  Whether  the  jury  had  aflefled 
tns  value  of  the  wood,  as  well  as  of  the  land,  in  their 
srdiA  ?  And  in  point  of  law,  whether  upon  the  conftrucr 
'on  of  the  aft  they  could  ? 

Mr.  Wali^e- — ^Thatby  the  aft,  commifiioncrs,  or  any  five 
n  them,  were  empowered  to  afTefs  tne  value  of  the  lands, 
cr  underwood,  in  order  to  make  a  compenfation. 

And  if  the  party  does  not  choofe  to  abide  by  their  deci- 
LKKi,  then  a  jury  to  be  fummoned,  to  enquire  and  afiefs, 
olid  their  verdift  final  and  conclufive  to  all  parties. 

I:  was  objected,  thsft  the  verdift  at  55L  per  acre,  did  not   [  245  J 
bdudc  the  wood, 

That  the  plain  import  of  the  verdift  appeared  to  be  to 
:!j-ludc  the  wood :  That  the  commiffioners  had  excepted 
wt  wood  5  tHe  jury  made  no  exceptions,  and  therefore  cer- 
nx.l7  included  it. 

i.iicnce  had  been  offered,  that  other  jurors  had  valued 
^.nis  cf  nearly  the.  fame  value,  at  pretty  near  the  fame 
^i^ty  without  the  wood  ;  and  they  would  have  introduced 
t  ucace  from  tjie  jurors  ;  thai  they  did  not  mean  to  include 
tr^  wooti  in  their  verdift.  lint  Mr.  Julnce  Gotitd^  who 
•r>i  tkecaufc,  did  not  think  this  evidence  proper  to  be 
^«nitted ;  and  Mr.  Wallace  hoped,  that  the  court  would 
ti^ifik  the  learned  judge  did  rightly  in  rcjeftiiig  it :  For 
'--•urBrife,  if  fuch  evidence  were  admitted,  to  narrow,  or 
-Act  lab^^rt  a  vcrdift,  there  would  be  nothing  certain.       \ 

Oa  the  other  iide,  that  the  commilfioners  exprefsly  went 

n  the  value  of  the  land  only  ;  that  the  jury  were  to  try 
*.ic  faine  matter,  and  eftimate  the  value  on  the  fame  fubjeft, 
%aich  was  the  land  only. 

liy  the  warrant  iffued,  and  by  the  only  authority  under 
■*'iich  they  aft,  they  can  do  nothing  but  fet  a  price  on  what 
'^  been  before  coniidered,  and  aflefled  by  the  commif- 
icaers. 

ITiat  it  was  laid,  wood  might  be  purchafcd,  and  pafs 
•  ndo-  the  name  of  land  :  Admitted ;  but  in  this  mode  of 
;r:;cecding,  they  are  ftriftly  confined^  and  can  go  no  far- 
^  than  the  warrant  exprefsly  limits  their  authority. 

That 
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That  they  were  ready  to  have  ofitred  evidencci  that  at 
the  time  the  comhiiffioftcrs  '^verc  t6  AakC  a  vtilnttion  of  the 
Izndsi  the  land  was  not  fo  fet  out  that  they  i^ould  value  the 
v^o6dy  either  by  the  act  or  in  the  nature  of  the  thing. 

That  they  offered  in  evidence  the  declantion  of  the 
{hewers  thtmfelves^  taken  by  the  jnry.  ««  Gentlemen,  you 
*f  are  not  to  value  the  wood,  but^be  land  only."  TT)ai 
this  ^a$  the  exprefs  declaration  of  the  {hewers  on  both 
fides* 

That  they  offered  evidence,  that  the  jurymen  thcmfelto 
acknowledged  the  impof&bility  of  valuing  the  wocxl,  as  not 
beibg^  properly  fet  oiit :  And  that  on  the  fame  day^  in  t 
neighbouring  wood^  the  fame  jury  valued  the  land  by  itfelft 
at  the  fame  price  prccifely^  wiUiout  the.  wood.  That  thctc- 
fbre,  both  in  hw  they  could  not,  and  in  fadt  they  did  not, 
E  246  ]  j^of  could  in  the  pature  of  the  thing,  value  the  i^ood :  And 
therefore, .  that  the  plaintiff  wii)  be  entitled  to  a  new  trial. 

Mt-.  Duttning^rhut  he  Apprehended,  by  referring  the 
vcrdidt  of  the  jury  to  the  precedent  adjudication,  and  con- 
firuiifg  th^  twQ  inflruments  together^  the  court  woifld  fet, 
that  the  jury  could  not  take  in  the  wood.  That  though 
this  was  notj  in  ftrift  propriety  of  words,  an  appeal,  yet 
there  was  in  it  the  nature  of  an  appellant  power  i  {o  (hat  a 
new  fubjeA  could  not  be  included. 

That  parol  evidence  had  been  objeAed  againft ;  and  parol 
evidence  in  fubverfion  of  a  verdift :  That  hdwi^er,  it  did 
not  fubvert,  but  explain  and  Aipport  the  vcrdift.  And  that 
whether  parol  evidence  was  or  was  not  received,  it  couM 
never  be  imagined  in  common  laW^  or  cdtnmdn  ftn(e,  that! 
the  matter  appealed  againft  is  not  to  be  taken  Into  the  con-i- 
ftrudtion  of  the  vcrdift. 

Lord  Mamjield — Is  there  an  exprcft  power  k>  the  jury,  to 
eftimate  the  wood  feparate  from  the  land  ? 
^     'Mn  Dunning — ^None  in  terms ;   but  the  praAic<*  Has  aU 
ways  been  fo.- 

It  was  fiirther  contended  on  the  fame  {ide»  that  either  ac- 
cording to  their  warrant  the  jury  aflefied,  excltiiive  of  th^ 
wood,  or  they  did  what  was  not  within  their  duthoHty,  atid 
therefore  void. 

That  it  appears  clearly  ih  point  of  £iA,  that  they  aiteffcd 
no  more  than  the  commiilioners )  and  in  point  of  law,  that 
they  could  fcflfefs  no  more. 

That  here,  the  whole  jury  faid  it  was  the  land  they  va- 
lued, and  that  only.  Suppofe  the  evidence  of  the  jury  not 
to  be  admiffible^  that  there  Was  evidetlce  which  they  were 

rcadv 
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itedr  to  have  given  ;  that  the  jury  only  walked  over  the 
^TOiind:  And  was  this  the  way  to  make  !i  valuation  of 
irrtod  ?  Docs  any  body  buy  or  fell  timber  lb  ?  And  finally, 
thJt  they  either  did  not  in  feift  value,  or  by  law  coald  not 
Value  any  thing  but  the  land. 

Lord  Mansfield — ^Upon  the  face  of  theft  proceedings, 
csnnot  fay  I  am  fatisfied  the  valuation  of  the  jury  reaches 
to  the  timber. 

Bv  the  a£l,  the  authority  to  the  jury  is,  i|x  cafe  of  difa-  ^^^^ 
fttiBCiil:  The  warrant  is,  to  fet    a  value  upon  the  lai^d  [hejurywat 
ad  grounds  afieiled  by  the  commiffioners :     And  to  be  fure  relative  to 
ifedr  proper  jurifdi^on  was,  to  value  the  land  only  :     The  ^^^^  °!  Jl**f 
GxnmiiEoners  might  valiM  the  wood  at  another  time,  and  o^!^and 
lie  parties  be  fatisfied.  co-ordixuitc 

to  it. 

lam  very  far  from  being  clear  that  the  wood  was  taken  in  j  [  747  ] 
&  far,  tb^t  I  FaUw  thiak  it  was  m^. 

la  Q^  doubtiu}  a  cafe,  therefore,  J  don't  quite  cmor  into  TKatp»rol 

explain  a 
doubtful  fad. 

In  Ac  mr  queftion  as  to  idintity  of  a6lion,  you  may,  to 
rvJihkprsdfi  objeflioci,  ^vn'  the  identity  of  theaAion. 

And  whenever  the  jury  have  deducted,  I  have  often 
ricra/aa  indorfement  to  be  made  on  the  poftea,  to  avoid 
^  qneftian  faeiBg  made,  and  by  cmfint. 

Therute  is  very  wifrj  that  a  Juror  pall  not  fiij^  "  I /aid  T***'. 
"^tkumwvf  verAa^  but  I  donU  mean  according  to  thofe  words,  jorojfftli 
**/«»/  mjmr-rtaUJt^-'-cx  the  like.  not  contn- 

Bot  this  ift  only  trying  what  was  the  que/lion  before  the  <liahi*vcr- 
.«7,  which  ^vould  be  admitted  on  z  judges  certificates  which  caffeXforc 
*iglit  be  a¥tmed  by  the  commiffioners  or  Jhowers,  l,im^  yet 

Mr.  Jmftice  jifi^h-^ThsLt  there  was  m  difpnte  between  the  on  the 
parties  about  the  wood,  therefore  not  natural  they  Ihould  <*«"bt  what 
and  far  the  toPM^It  would  be  gnat  injujlice  to  deny  a  new  ^VlUon  be- 
^»1*  fore  him, 

the  evi- 
dence of  a  juror  aod  other  evidence  it  proper. 

Mr.  Jufticc  Afbhurfl — Tis  clear  there  was  no  original  That  the 
jarifdiftion  in  the  jury  •,  therefore,  wb  mujl  take  it  they  afted  JJ^J^.^*"  *^^ 
^lht\  that  is,  purfuant  to  their  warrant ,  by  confidering^  only  wa>not  orl- 
cbe  adjudiceitian  of  the  commiffioners.     And  if  there  w^s  an  ginal ;  that 

it  muft  be 
F^^iimed  they  aded  accocdia^  to  law i  thit  »«,  acMi:di|\^to  their  detivatlvc  power,  cs« 
prdcdii  thewamnt. 

occafion 
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9Cctfion  for  pard  evidence,  I  think  it  would  come  In  ^strj 
froperly* 

Rule  made  absolute  for  a  new  trial. 

Lord  Mansfield  faid  he  fufpeftcd  the  jury  had  fofind  the 
value  of  the  wood  and  land  bothy  though  they  thought  of     : 
nothing  butthe/orW* 

Attorney.  •  ! 

SERVICE  to  an  attorney's  agent  confidered  as  fcnice    ; 
to  himfclf.  * 

C  248  ]  Evidence.       *  i 

Rule  of  Difcoverj. 

ItcpJa  «t    T    O  R  D  Mansfield — —If  there  is  any  deed  im  which 
aequo  etb(K  £  ^  nothing  turns,  as  to  the  merits  or  fidbjhmeey  but  which* 
in  point  ol  form  is  necejfary  to  hzftewn^  and  the  parties  «• 
fufe  producing  it,  thereby  putting  the  oppo/ite  fide  to  |r«* 
cofts  and  trouble^  and  frequently  great  delay  \  and  they  U^i 
^tir  fuit  'f  I  always  or^er  the  ma/ler  to  draw  up  the  vthoit 
cofts  inctured  on  the  other  fide  by  fuch  unreafonable  conduit; 
as  I  remember  I  dldfirjl  in  a  cafe,  when  thtj  forced  a  iwtncfe 
to  come  from  Portugal^   to  prove  an  exhibits     I  ^nade  the 
tna/ier  draw  the  rule,  charged  with  all  the  cofts  of  hringini 
this  evidence^  which  the  other  party  nught  have  j^ivJthem. 
NotCy  This  was  in  a  cafe  in  which  they  had  r^fed  to  admit 
the  entries  in  a  cujlom-houfe  book,  and  obliged  the  officer 
to  quit  his  own  and  the  public  bufineis,  at  the  port  of 
Brifloly  to  come  up  to  tonvHy  to  prove  the  entrids. 
His  Lordihip  ordered  the  rule  to  be  made  that  they  fbe^ 
cattfe  vjhy  the  cujiotn^houfe  entries  fhould  not  be  admitted. 
Notey  As  to  the  cafe  of  the  weft  riding  of  Torkfiircy  it 
feems  there  had  been  a  miftake  y  and  that  it  was  meant 
to  have  been  direfted  to  his  Lordfhip  in  his  capacity 
oi  judge  of  affizcy  and  not  in  that  of  Lord  Cinef  Juj* 
tice  of  the  King's  Bench. 

Double  Writs. 

NO  T  E,  a  writ  of  fieri  facias  and  capias  ad  Jhiisftuhtf' 
dumy  both  UTucd  out  together,  motip9.to  x^eftorc  the 
mtney  levied^  the  body  bemg  already  difcharged. 

T!.c 
•  Qot  fadt  per  alium  &dt  per  fe. 
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The  motion  was  made  by  Mr.  Dunning^  on  the  ground 
taat  It  was  incompetent  to  fuc  out  two  writs  at  the /ante  time 
ipmft  the  y2iiw^  peHbn,  on  the  fame  caufe.  That  in  fuch 
:ACt  a  common  writ  of  execution  out  of  this  court  would 
L'lw  d!/  the  confequcnces  of  an  extent  out  of  the  Excheftier. 

Lord  Mansfield  ordered  the  rule  to  be  made  abfolute)  and 
b:a\'ed,  they  had  only  aiked  too  little  j  for  they  n:iight 
ive  aiked  to  fet  afide  both  writs. 

RuL6ABSOLUT£« 


Judgment.  £  349  ] 


Bk  jpOTION   for  leave  to  enter  up  judgment  for  the  Vide  the 

HVA   ^«^«'-  King  ami 

1  nis  was  on  the  queftion  of  falvage  of  a  veflel  mentioned  ^*~- 
-bovc.    Vcrdift  was  given  for  130I.  conditioned  to  wait  the 
rent  of  arbitration :  That  if  the  arbitrator  fhould  decide  '^' 

iKe  daimant  to  be  entitled  to  more  than  5I.  then  this  fum 
Liould  be  in  hand,  to  anfwcr  his  cofts  and  damages ;  but  if 
the  arbitrator  fhould  find  no  more  than  5I.  then  that  plaintiff 
fhould  pay  the  cofts,  and  judgment  be  entered  for  the  de- 
fendant; Arbitrator  did  not  find  above  5I.  7Xi^  judgment 
*2s  thereon  moved  for  the  defendant,  ivhich  was  granted  ac^ 

Service. 

MOTION,  that  fervice  on  the  party*s  clerk  in  court, 
ihouid  be  good  fervice,  on  fuggeftion,  that  he  ab- 
l:onded  to  avoid  fervice.  Not  granted :  But  inftead  the*e- 
^G  rule  granted,  that  fervice  at  his  laft  place  of  abode  ihall 
^-  good  fervice. 

Jackfon's  Cafe. 

\  CT I O  N  of  trefpafs  againft  overfeers  for  taking  his 
I\  gelding.  They  alledged,  that  by  virtue  of  their  of- 
^1  and  in  purfuance  of  a  judge's  order,  they  levied  fatis* 
^OQ  for  a  poor^s  rate,  which  was  the  trefpafs  complained. 
It  was  objected  on  the  trial,  that  by  the  itatute  of  24.  G. 
1  demand  (hould  have  been  made  of  the  perufal  of  the  jui^ 
^•^:'s  wanrant,  and  fix  days  negle^  or  refufal. 

Judge 


t  2SO] 


Vide  %4» 
O.  fl.  c.  44. 

JL  inex>C9 
kgillato- 
mm. 

Averbit. 


A  Cmilip 


Aftatvtit 
in  paii  m» 
teril 


Ab  incon« 
▼eolexiti. 
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Judge  being  of  the  fame  opinion,  plaintiff  was  non-fuited. 

In  lupport  of  the  non-fuit,  tliat  this  was  a  remedial  act, 
and  to  be  conftrued  according  to  the  rule  in  Hcydon^  call, 
fo  jis  to  fupprcft  the  mifchicf,  and  advance  the  remedy. 

That  the  mifthlef  was,  that  juftices  were  often  enfnareil 
by  furprizc  on  fome  little  inadvertency  into  which  they  hsJ 
fallen ;  that  the  remedy  was,  giving  them  a  power  to  rectify 
that  inaccuracy  or  miftake  ;  fo  as  neither  the  pcrfon  aflFe<5letl 
by  it  might  fuffer,  nor  the  juftice  be  vexatioufly  harraileJ. 

That  in  order  to  this,  notice  is  required  by  the  flatute  td 
give  the  piarty  a  power  of  tendering  amends,  bringing  mone)] 
into  court,  or  pleading  as  he  ihould  be  advifed. 

That  by  fee.  6.  Conftabks  and  headboroughs  are  likcwlfti 
not  to  be  proceeded  againfl,  without  demand  of  peniial  oj 
the  warrant :  That  chiu-chwardens  and  overfeers  are  withi.n 
the  remedy;  that  after  confbiblcsy  headboroiighs  is  addc< 
by  the  ftatute,  or  other  officer. 

That  perhaps  it  would  be  contended  officers  ejuiUcm  ge^ 
ncris  were  pieant;  that  however  in  a  remedial  ai£l,  th< 
churchwardens,  and  overfeers  were  not  to  be  excluded,  whc 
had  a  principal  need  of  the  juft  protection  of  the  afL 

That  farther,  they  are  a£ting  under  the  order  of  the  juf- 
tices, and  in  behalf  and  aid  of  juftice. 

That  both  by  the  fpirit  therefore,  and  letter  of  the  aJt 
the  churchwardens  and  overfeers  are  protected . 

On  the  fame  fide,  that  by  the  ftatute  of  4  of  King  Jumn 
c.  5.  the  churchwardens  were  not  protected ;  that  the  2 1  oi 
James  was  provided  for  their  benefit  as  far  as  that  ftaturj 
extends. 

That  the  ftatute  of  24  C  2.  was  remedially  provided  f  ;i 
fuch  officers  as  are  not  taken  notice  of  in  cither  of  the  fcr- 
mer  a£b. 

That  the  juftices  have  power  by  warrant  to  iffiic  out  dif- 
trefs  and  levy  the  poor's  rate ;  that  thefe  officers  adled  rcj;u- 
larly,  and  as  they  were  bound  to  aft. 

That  the  plaintiff  was  not  without  remedy,  for  he  might 
have  had  a  replevin.  That  there  had  been  a  cafe  in  th^: 
Common  Pleas  where  the  coUeftor  had  been  conllnic<l  ;:n 
officer  within  the  ftatute,  before  Lord  Chief  Juftice  IViltr^:  \ 
the  fame  in  effi:£l:  as  in  this  cafe. 

It  was  argued  from  the  restfou  of  tlie  act,  that  it  was  nc- 
ccfl&ry  to  give  jvotcction  as  fully  as  might  be  to  officers  con- 
cerned in  the  maintei^aixe  and  regulation  of  the  poor. 

On  the  43  of  jP/z.  he  is  liable  to  an  mdidhncnt  if  Ixc 
does  not  execute  the  precept, 

27  G. 
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27  G.  2.  c  20.  On  an  a<ft  for  the  more  cafy  and  effeftual  [  ac  i  1 
proceedisg  on  diflrefs.  Claufe,  that  the  officer  executing 
liich  warrant  fhall  deduft  reafonable  charges,  &c.  and  thefe 
general  words,  comprehend  officers  of  ail  defcriptions  who 
are  empou^ered  to  execute  the  warrant,  and  as  far  as  the  aft 
Kida-  the  juftices  order :  Ckurchwardens  and  overfccrs  are 
officers  ejoKlem  generis,  with  confbibles  and  headboroughs.  * 
And  why,  might  not  the  prcrogatiTC  bounty  <rf  the  Icgif. 
Itfure  extend  farther  relief  and  remedy  upon  occa£on  fcen 
^  had  been  done  by  the  more  ancient  ftatutcs,  before 
tkt  occafion  was  feen  and  apprehended  ? 

On  the  other  fide,  diat  by  the  43  £liz.  the  difcretionary 
powCT  as  to  the  poor's  rate,  ra  not  m  the  juftices  of  peaoe 
bit  in  the  par^  officers;  churchwardens  and  overfeers 
M  proceed  *y  precept  from  the  juftice ;  that  therefore, 
^  jnffice  b  obliged,  whatever  he  ns^  think,  to  grant  fuch 
•arrant  or  precept.  That  the  24  G.  2.  is  provided  in  cafe 
tlic  juftice  docs  wrongs  how  can  he  do  wrong  here,  where  he 
k»s  no  diicretkmary  power  ?  <>  Other  pcrfon  adting  by  his 
^  order,  or  in  his  aid''  does  too  extend  to  pariih  officers  ? 
Tbea,  that  tfti  aftion  is  to  be  brought  againli:  a  conilable, 
without  making  the  juftice  a  party.  Upon  very  good  rea- 
foa,  'tis  prefumed,  that  it  may  be  Teen  where  the  fault  lies. 
Bjt  that  here  if  the  rule  were  quafhed  an  action  would  lie 
ig^inft  the  juftice,  who  yet  cannot  be  in  fault. 

That  the  conteft  between  the  overfeers  and  the  plaintiff 
V45,  whether  his  horfe  was  taken  within  the  parifti  to  which 
*»Kc  overieers  belonged. 

Lord  ALmsfidd-^Thsxc  is  no  fuch  thing  in  the  ca(e,  it 
never  came  into  queftipn,  nor  is  reierved  on  the  cafe*  £x« 
pfrfsly  on  the  report  the  queftion  is  only  "  whether  the 
"  overfeers  are  within  the  24  of  G.  2."  It  never  was  made 
a  queffion,  as  I  underftand  in  the  report,  whether  they 
^oA  porftnnt  to  their  warrant* 

Objeftion :  That  the  judge  fhould  not  have  nonfuited 
^  proof  that  B.  the  place  where  the  Ipiorfe  was  taken^  lay 
raiin  thf?  parifh* 

Lord  Mansfield'-^l^  they  exceeded  their  warrant  there's 
^  end  of  the  ftatute  j  [for  the  ftatute  was  made  to  proteft 
tkife  who  afted  und^  warrant :  not  thofe  who  afted  with- 

^.  Gw  i^id  that  he  wa^  in  the  cafe,  and  contended  that 

^  overfeers  were  not  within  the  ftatute  j  the  judge  called 

U  for 

*<%5ttdDdiBJiiiB  cenatmuit  in  e^«Bi  pafrat  Uemeft  acil  cCcntin 
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C  aja  ]  for  the  aft  and  pronounced  on  the  words  of  that  ^^  th 
*«  clearly  were ;"  and  that  accordingly  it  was  a  clear  noi 
fuit. 

Lord  Mansfield — ^Thcy  arc  certainly  within  the  a£l  of  t) 
24  G.  2.  and  if  the  doubt  had  been  on  the  other  point, 
would  have  called  for  the  juftices  warrant. 

Mr.  Davenport  however  endeavoured  to  go  on  tKe  ia:3 
grounds  as  Mr.  Cox^  to  (hew  the  overfeers  and  dxurdiwj 
dens  not  within  the  aft. 

liord  Mansfield — ^Thc  only  queftion  is  '*  whetlvcr  ovc 
<«  feers  are  within  the  24  G.  2." 

No  juftice  is  compelled  to  grant  an  illegal  warrant  9  a] 
every  legal  warrant  he  is  bound  to  grant. 

The  warrant  is  the  authority  under  which  the  ovcrfce 
aft.  To  extend  the  benefit  of  the  ftatute  of  James^  was  t 
intent  of  the  flatute  24  6.  2.  and  that  all  officers  afting  und 
a  juftice's  warrant  were  included  by  it.  If  they  had  diflrai 
cd  out  of  the  parifh  it  would  have  been  no  proteftion. 

The  judges  Afion  and  AJbhurfi  were  of  the  fame  opinio 
as  to  the  clearnefs  of  the  cafe  and  the  effeft  of  the  a£l. 

The  rule  moved  was  to  (hew  caufe  on  a  fpccial  calc, 
ferved  at  the  aflizes,  why  the  nonfuit  {hould  not  be  £et  aHi: 

Rule  discharged. 

Bail. 

ON  exception  to  bail  becaufe  they  were  three  in  t^ 
notice;  the  court  was  of  opinion  the. exception  w 
not  good,  and  that  the  notice  was  good  though  three  wc 
mentioned,  provided  they  could  all  juftify. 

Affault. 

MOTION  to  difpenfe  with  peribnal  appearance 
defendant,  convift^  of  an  aflault. 
The  court  faid,  it  was  not  to  be  done  for  afldng  ;  ho 
ever  the  rule  was  taken  by  confent,  the  clerk  in  court    u 
dertaking  in  the  ufual  manner. 

^  ^^3  ]  Information. 

MOTION  for  an  information  againft  divcrfc  ixxi: 
bitants  of  the  town  of  Dtruer^  for  affisnbling  ^vri 
beat  pf  drum,  making  a  great  riot  in  the  town,  attacki. 
of  the  conftablesi  attacking  one  of  the  magiftrates^  thre: 

eni 
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rang  to  make  a  Brentford  eledllon  of  it :  and  that  they  ob- 
fiTufted  the  mayor  in  attempting  to  read  the  riot  aft.  * 

Mr.  Juftice  Afton — ^If  they,  continued  without  difperfing 
an  hour,  after  the  riot  aft  being  read,  'tis  within  the  fta- 
oitc,  and  we  can't  proceed  by  way  of  information ;  how- 
ever we  will  not  intend  it,  unlefs  it  appears. 

Letters  of  Adminiftration. 

MOTION  for  a  rule  to  flicw  caufe  why  en  extra£t 
from  the  Confiftory  Court,  Ihould  not  be  fufficient 
Cfer  of  letters  of  adminiib^tion. 

The  fuggeftion,  on  which  this  rule  to  fhew  caufe  was  ob- 
tuned,  was  that  the  party  who  demanded  oyer  of  thefe  let- 
ten  had  made  the  other  drunk,  and  picked  his  pocket  of 
them.  • 

Rule  to  ihcw  Causs. 

Sheriff^ 

SHALL  not  be  entitled  to  poundage  if  judgment  irre- 
gular. 

Latitat, 

ON  the  firft  procefs  on  latitat,  perfonal  fervice  cannot 
be  difpenied  with ;  to  allow  otherwife,  would  be  to 
■qjcal  aU  the  afts  relative  to  outlawries ;  the  very  nature  of 
dtt  writ  fuppofes  the  party  will  hide  himfelf.  * 

On  a  Motion  for  a  Mandamus  to  admit  Mr. 
Webber,  a  Refidentiary  Canon  of  the  Church 
of  Chichefter. 

ConJUtutionJlated. 

AD  E  A  N  and  four  canons  refidentiary,   who  are  to 
deft' a  refidentiary  canon  on  vacancy  of  any  of  thp 
linmbcr. 

That  by  the  rules  and  cuftom  of  the  church  he  who  has  C  ^54  3 
^  majority  of  votes  in  his  favour  (hall  be  elcfted. 

That  Mr,  Webber  had  two  votes  j  the  dean  for  Doftor 
f^%uartb  i  and  the  third  canon  for  another  gentleman ; 

U  2  •  fo 

*  la  fidloac  joni  U^^f^  fuJbfilUt  xijalus. 
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fo  that  Mr.  Webber  had  the  majority  as  againft  either  of  the 
other  two  candidates*  •  > 

That  in  all  common  corporatbn  de^Hons,  that  in  dec-  ! 
tions  {ox  members  of  parliament,  the  major  part  with  re-  j 
fytA  to  the  other  candidates  is  fufficieut.  i 

^  Local  conftitutions  were  fet  up  agaizift  this  general  cuf-  i 
torn,  viz.  a  bye  law  the  15  of  OSiober  1573-  No  onefliall  1 
be  elefted  a  refidentiary  canon  unlefs  he  have  the  good  will  j 
of  the  dean  J  and  have  alfo.thc  majority  of  the  canons  be-  j 
fides  the  *dean*  \ 

That  the  chm-ch  of  Cidche/ier  is  a  very  ancient  mflitationi   ■ 
one  of  the  moft  ancient. 

In  reply  to  this— that  no  former  inftitistion  is  ftatcd  be-  j 
fore  this  bye  law,  though  the  church  of  Chlchefter  be  fo  an-  . 
rient ;  that  if  there  ^rc  any  bye  law3  to  govern  a  chapter  i 
it  muft  be  by  the  vifitorj  exercifing  his  vlfitatorial  power. 

It  is  ftated  as  an  ordnance  ma^e  by  the  dean  and  chapter,  ^ 
and  confirmed  by  the  biihop ;  negatively  it  appears  there-  . 
fore,  not  exercifing  his  vifitatoria)  power.     It  does  not  ap- 
pear the  cuftom  of  eleftions  has  agreed  with  this  bye  lav. 
The  dean  is  never  named  in  the  regiflcring  of  thefe  elec- 
tions. 

The  dean  indeed  fays,  he  believes  the  cuftom  has  been 
in  favour  of  the  negative  voice  of  the  dean  j  but  he  affigns 
no  reafon. 

The  two  canons  for  Mr.  Wehbtr  fpieak  as  pofitivdy  to  the 
contrary. 

.  That  by  the  ftatute  of  H.  8.  the  bye  law,  if  it  were  ever 
fo  good  originally,  it  could  not  ftand. 

That  the  canons  have  always  declined  bringing  this  qacf- 
tion  before  a  temporal  court. 

That  by  the  ftatute  33  if.  8.  c*  ay.  armo.  1541*  it  ispro- 
vided  albeit,  that  whereas  all  leafes  made  by  deaii  or  war- 
den have  as  good  an  effeft  as  if  the  whole  body  had  affcnt- 
cd  i  yet  by  peculiar  cuftoms  and  local  inftitutions  the  fame 
were  not  good  by  any  one,  or  more,  diilenting;  that  to 
eftabliih  an  uniform  reafon  and  conformity  univenally,  fuch 
L  255  ']  difTeflt  of  any  one  of  the  body,  or  more,  Ihall  not  hinder 
the  making  of  fuch  leafe. 

That  the  reafon  affigned  by  Serjeant  Burlani^  that  it  v^- 
dcfigned  to  make  feffions  of  ecclefiaftical  hodics  eafier  was 
allowed;  that  this  reaibn  fo  aiTigned  and  albwed  was 
againft  the  dean,  for  that  the  dean  having  a  negative  voice 
would  obftru6t  and  hot  facilitate,  and  would  not  be  intro- 
ducing the  uniform  reafon  of  the  common  law. 

Tha: 
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That  as  to  die  point,  that  by  common  law  he  muft  have 
the  majority  of  the  whole  body,  this  is  not  a  qtjcftion  of  ' 
votes  upon  a  fingle  iubjed,  as  granting  leafcs  or  the  like; 
txxt  it  is  a  cafe  where  the  chcMce  fplits  itfelf  amongft  feveral 
candidates :  Hiat  m  fuch  cafe  he  who  has  the  majority  with 
refpeft  to  the  others,  has  a  iufficient  majority  by  common 
I2W|  to  which  this  ftatute  of  H.  8.  meant  to  reduce  all 
deflions. 

That  before  1723  the  cuftom  was  not  according  to  the 
old  hjt  law  of  1573 ;  that  the  decree  of  1723  provides 
that  no  fingle  perfon  as  had  before  been  ufed  ihould  t\eA 
fqoratelyy  and  that  two  months  notice  ihould  be  given  of 
my  vacancy,  to  prevent  prejudice  to  the  rights  of  the  reft : 
That  if  he  does  otherwife  he  f  hall  be  guilty  of  breach  of 
txufty  and  be  dealt  with  according  to  law. 

Lord  Mamfiild  aiked,  whether  there  was  any  inftance 
other  way, 

Mr.  Bearcroji  faid,  there  was  one  inftance  in  which  the  *  ™^^ 
iHihop  not  being  able  to  decide,  decreed  the  competitors  to  h^cteen 
dcddc  between  them.  *  fomewhac 

Evidence  of  the  death  of  Mr.  Trtvigan  the  precedent  "J*^  8«"** 
refidcntiary,  and  that  the  dean  and  chapter  met  in  the  ^**^' 
durpterhwfe  of  the  aforefaid  church  of  Chichefler  capitular- 
iyailembled;  and  that  then  and  there  they  proceeded  to 
ck£tion  of  a  refidentiary  to  fupply  the  faid  vacancy :  Due 
notice  h^ing  been  given  of  fuch  aflembly  to  be  held^  and 
that  the  votes  were  as  hath  been  ftated  above.  Whereupon, 
Mr,  WMer  humbly  fubmits  it  to  the  court  that  he  was 
<i(ily  deAed,  and  accordingly  prays  a  mandamus  may  be 
directed  to  the  dean  to  admit  him  *,  that  he  applied  to  the 
dean  to  admit  him,  who  abfolutely  refufed,  and  would  a& 
iign  no  reafbn.  That  the  deponent  is  ignorant  of  the  fta- 
tutes  and  conftitutions  of  the  faid  church;  but  that  he  be- 
feves  the  refufal  to  admit  him  was  founded  on  a  certain  obfo- 
Ictc  (latute  or  bye  law,  which  gives  a  negative  voice  to  the 
dean. 

Order  of  1723.     In  domo  capitulari  coram  reverend©  r  2k6  1 
^iro  Thoma  Sherlock  decano. 

Lord  Mansfield^-^1  fee  the  bifliop  of  London  (Sherlock) 
vas  the  dean,  who  knew  as  much  of  the  canon  law,  *  and 
3  great  deal  of  the  common  law,  as  any  nun, 

i  The 

*  He  was  origifally  bred  and,  I  believe,  called  to  the  bar ;  and  the 
Kictt  oC  that  profefTion  fccm  very  evident  in  the  clearuefs,  clofcneft,  and 
fittOiod,  with  which  he  has  ai^raoged  his  argiunenC9>  and  his  manner  of  dif- 
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The  order  ftatcd :  That  "  whereas  the  prefcnce  of  the 
**  whole  body  had  been  not  neceflary ;  and  that  one  or  two 
**  had  been  ufed  to  proceed  to  election ;  that  henceforth  no 
<•  man  fhall  be  eledled  without  two  months  notice^  or  with 
*«  lefs  than  two  canons  prefent :  Provifo,  that  this  ihail 
*<  not  extend  to  eleftions  made  fooner  by  the  dean  and 
<*  whole  body,  or  in  which  the  abfent  members  ihall  give 
**  their  confent  in  writing/' 

The  dean  of  Chichefler  made  affidavit,  that  orders  had 
ufually  been  made  by  the  dean  and  chapter,  and  confirmcii 
by  the  bifhop. 

He' then  ftatesthe  order  or  ftatute  of  1573,  «*  that  the 
«'  confent  of  the  major  part  befides  the  dean  ihall  be  ne- 
ceffary;"  And  farther  fets  forth  that  neither  he  nor  the 
Reverend  Mr.  Hnrdlsy  who  voted  for  Mr.  MUier^  gave 
confent  to  the  elc^lion  of  Mr.  Webber. 

The  Reverend  Mr.  Franklin^  who  voted  for  Mr.  ff^Mer^ 
ftates  the  fame  order  or  bye  law  in  his  affidavit;  and 
farther  ftates,  that  it  does  not  appear  by  the  book  or  other- 
wife  that  this  bye  law,  order  or  decree,  has  been  put  into 
execution  by  giving  the  dean  a  negative. 

That  they  had  appeared  always  to  go  by  the  rules  of 
common  law,  which  gives  the  election  to  him  who  is  chofcn 
by  the  major  part»  with  refpedl  to  the  reft. 
[  "57  ]  Farther  joint  affidavit,  by  the  two  voters  for  Mr.  Wehhtr^ 
*«  that  the  order  had  never  been  regiftered  5  that  it  wzs 
"  never  referred  to  in  the  afts.  of  the  dean  and  chapter." 

A  cafe  appeared  from  the  books  where  the  dean  and  one 
canon  voted  for  one  candidate,  and  two  canons  for  an- 
other ;  snd  on  reference  to  the  bifhop  it  was  appointed  <«  that 
there  be  five  canons  pro  hac  vice,  and  t\i'o  refidentiaries ; 
which  faid  two  were  to  divide  the  profits  between  them ; 
and  I  that  the  fenior  be  firft  admitted,  • 

In 

buffing  and  weighing  evidtncc,  particularly  in  his  proois  of  the  refurrti«'*i- 
on.  I  do  not  mean  that  this  knowledge  is  not  vifibic  in  the  proftff&rH  ••£ 
thcolcgrj',  and  of  the  other  liberal  proftffion«,  arts  and  fciences;  hut  Icor- 
ceive  It  J8  peculiarly  forenfic,  and  no  inhere  more  ftriking  than  in  ShrrUK 
jvho  thus  became  an  honour  to  two  proftflions  by  a  very  rare  and  eimntnr 
felicity,  and  I  hope  it  will  flicw  there  is  more  of  amity  and  mutual  conrcc- 
tion  and  fuj  port  between  the  two  profeffions  than  is  ufually  fuppofed.  ArJ 
that  rh.m,,  furnifhes  no  bad  arms  for  piety  itad  truth ;  and  that  there  i,  r,. 
part  of  l,be.al  and  ufeful  knowledge  from  which  the  fludy  of  the  hw  dc<* 
not  borrow,  and  to  which  it  does  not  lend,  ornament  and  aOUlancc. 
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Iq  fopport  of  the  rule,  Seijeant  Glynn — ^The  queftion  is 
not  nii^her  Mr.  Weblter]s  entitled  to  a  mandamus\  but  in 
tlie  nature  of  an  appeal  to  the  parties,  whether  he  is  not 
dulydcacd? 

That  he  had  the  common  law  majority  in  his  favour^ 
OfcHeftim,  that  he  fhould  have  the  canon  law  majority; 
and  alfo  the  conlent  of  the  Dean. 

As  to  the  inftitution  of  15739  it  was  before  doubtff, 
whether  it  was  a  bye-law,  or  part  of  the  original  ftatute ; 
it  now  appears  to  be  a  bye-law.  (  It  has  not  the  feal  of  the 
dmrch,  nor  the  epifcopal  feal:  Therefore  it  is  defefkive, 
<brwant  of  being  authenticated  either  by  the  church  or  the 


It  feems,  that  the  bye-law,  by  fome  miftake,  was  never 
either  cQn&med  or  reje^ed  by  the  fociety. 

The  bilhop's  (onfent  was  never  neceflary  to  a  bye-law,  if 
{ood  in  itfelf,  but  the  dean  and  chapter  are  fufficient. 

As  to  the  particular  appreheniions  of  particular  members^ 
the  desui  would  fupport  it  by  ufage  fUice  it  wants  ufage ;  but 
it  is  only  on  (uggeftion :  He  gives  no  inftance. 

That  the  order  of  1713  fpeaks  not  of  majosity;  fpeaks 
Qcthing  of  a  negative  voice,  though  by  fo  leamec}  and  labo- 
riotts  a  man,  and  of  no  great  facility  in  giving  up  a  right 
of  office,  as  Sberhck. 

That  they  had  confidered  themfelves  as  governed  by  tlie 
(^e  rules  as  a  lay  corporation. 

That  before  the  byc^law,  the  obvious  rule,  that  a  majo- 
^  in  refpeA  of  the  other  candidates  is  fufHcieht,  obtained, 
^  at  common  law;. that  the  bye-law  is  void,  as  repugnant  to 
tktir  original  conftitution ;  and  as  againft  the  Aatute  of  H.  8. 
•  nd  introducing  greater  difBculties  than  Before  the  ftatute. 

That  the  aft  profcflcs  to  reduce  the  right  of  ecclefiaftical  £  ^58  ] 
cicclions  to  common  law :  That  it  has  been  objedlied,  there 
5^  no  fhnding  rule  of  elcftions  at  common  law,  but  the  ap- 
pninnncnt  of  the  founder^  but  the  ftatute  exprefsly  extends 
tf^^ake  away  what  it  confiders  as  an  inconvenience,  and  pro- 
^iies  that  there  fhall  be  no  negative  voice.  Therefore  the  ne- 
gative of  the  dean  is  void  ;  and  as  to  the  confent  of  the  ma- 
jority of  the  whole,  required  by  the  order,  it  is  require*! 
againft  the  rules  of  common  law,  which  the  ftatute  makes 
tac  ftandard,  againft  the  conftitution,  againft  the  ufage,  of 
tiic  church  of  Chichefter. 

Lord  Mansfield  aiked,  whether  they  had  a  copy  of  the 
tatutcof  1573. 

They 
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Thsj  faid,  they  had  no  fi^  copy^  and  Lord  Mansfk'd 
took  notice,  that  the  copy  hdort  the  court  was  only  a  Doto- 
rial  copy>  and  faid  the  indorfement  "  original  ftatute  of  the 
church  of  Chichejleri^  is  certainly,  I  think,  a  ytxy  modem 
hand ;  and  that  the  names  fubfcribed  are  ^11  in  one  hand 

Serjeant  Kempe  argued  on  Sir  ScJt/bury  'Cotiof$'s  cafe,  53 
Strange  5  which  was,  by  the  charter  of  Denlngb  there  arc 
two  bailiffs,  two  aldermen>  and  twenty-five  capiad  hir- 
gefles  5  and  by  the  charter,  if  a  capital  burgeis  die,  or  be 
removed,  it  ihall  be  lawful  for  th^  bailiff*,  aldermen,  aid 
capital  burgeffe,  or  the  major  part,  quorum  umim  bailivo- 
rum  &  unum  alderm^nnorum  duo  dQe  volumus»  to  ele6t  an- 
other. Determined,  the  prefence  only  of  one  alderman  and 
one  bailiff  neceflary ;  and  that  they  have  no  negative  voice 

That  here  the  bye-law  requiring  a  majority,  contmy  to 
the  common  law,  ftatute  and  ufage,  and  to  the  prejudice  of 
a  third  perfon,  was  void. 

Mr.  Dunning — That  the  inftitution  ftates,  that  before  the 
members  lifed  to  proceed  piari  vote,  which  excludes  a  dif- 
fenting  voice. 

That  in  1687  they  repeal  the  bye -law  of  1574,  which 
was  nearly  to  the  fame  effeft,  on  a  different  fubjeft,  as  that 
of  1573,  and  only  a  year  later;  and  that  there&re,  it 
feemcd,  that  at  that  time  the  bye-law  of  1573  was  cither 
rq>ealed,  or  had  repealed  itfelf  by  difuie. 

In  1723,  it  feems,  that  a  fingle  peribn  was  held  fuffid- 
ent  by  the  fociety  to  do  a  capitular  aft. 

It  is  true,  that  Uvings  in  the  gift  of  the  church  arc  (poken 
of  in  the  enafting  part  of  that  order,  and  not  in  cxprds 
[  259  ]    words,  *<  rcfidentiary  canons  :"  But  the  preamble  ts  as  large 
as  poffible,  and  it  follows  in  pari  gradu. 

As  to  the  idea  which  the  learned  Serjeant  (Serjeant  Bur- 
land)  fuggcfted,  of  the  bifhop  of  Chkhejler  being  vifitor,  I  hope 
it's  not  true:  For  then,  lam  afraid,  we  flmll  be  told,  tl^at 
we  have  notliing  to  do  here ;  but  I  take  it,  he  afted  as  afriei»o. 
Lord  Mansfield — ^There  is  no  vifitor  at  Chichefter^  in  t^c 
idea  which  you  fugged,  as  in  tlie  two  univerfkies. 

Mr.  Lee  began  with  obferving  that  it  was  contended,  tkrt 
by  the  common  law,  a  majority  of  the  whole  body  was  re- 
quired •,  and  was  going  to  cite  cafes  to  the  contrary :  But  Lord 
Mansfield  flopped  him,  and  faid,  they  don't  fay  there  is  any 
fuch  rule  by  common  law,  but  by  canon  law.  The  couofei 
who  made  that  obfervation  always  goes  upon  right  grounds. 
Mr.  Lee  proceeded,  that  by  virtue  of  the  ftatute,  tk 
negative  was  at  leafl  taken  away,  in  all  cafes,  except  where 
the  original  inftitution  of  the  founder  had  given  it. 

Bum 
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3sm  hjSy  (I  cite  reafbns  father  than  authority)  that  he 
thought  the  mtent  of  the  ftatate  was  to  take  away  the  n6- 
M^  e  voice. 

xVs//,  m  a  former  part  of  the  argomenty  the  cafe  de  capU 
toiaritercongregatiSy  in  Sir  Joifn  Davi/s  Reports^  was 
cited,  which  is  highly  worth  reading. 

Lord  Alwfie/d — I  tdk:e  it,  that  at  every  meeting  for  a  re- 
udestiary  the  dean  has  voted.  It  is  exprefUy  (aid,  that  it 
▼^  lb  upon  the  lafl  de^Kon. 

The  chmch  clerk  was  aikcd  by  his  Lordfhip,  whether  the 
^nx[  2nd  rcfidentiartes  were  uied  to  meet  j  and  whether  the 
dean  roted  ?  He  anfwercd  yes ;  always. 

Lard  MamJltJd-^Thcn  it  is  apparent,  that  the  dean  hath 
no:  2  negative ;  for  elfe  the  canons  would  elcA,  and  prefent 
:>  the  dean. 

On  the  other  fide,  contended,  that  either  in  general  the' 
::«crity  of  the  whole  body  was  required,  or  elfe  that  Mr. 
iVdher  was  at  Icaft  excluded  by  the  peculiar  inilirution. 

That  as  there  was  no  original  ftatute  to  regulate  the  elec*. 
tioo,  it  muft  be  undcrftood,  that  either  by  ufage  or  Bye- 
i2w,  the  election'  in  behalf  of  Dr.  Peiti^iuarth  is  good. 
That  the  dean  is  an  eleAor,  and  mud  be  prefent^  and  either 
sominate  or  aflent. 

That  as  to  the  objcftion,  that  the  law  is  void  in  itfelf ;  void,  r  260  1 
bccaufe  it  does  not  appear  regularly  formed ;  that  it's  bad 
i?  common  law ;  bad  by  beine  obfolete ;  and  bad  by  ftatute. 

Anfwcr,  That  it  is  a  law  of  two  hundred  years  ftanding, 
adpreiented  by  an  authenticated  copy ;  and  that  it  did  not 
appear,  that  m  any  lay  corporation  the  feal  is  required  to  au- 
rbenticate  a  byeJaw :  That  as  to  being  void  in  itfelf,  it  is 
rotain  it  would  have  been  good  by  a  founder  before  the 
ftamte ;  ♦  and  that  the  ftatute  did  not  take  away  the  negative 
'oicc,  if  given  by  a  founder :  And  that  if  it  were  a  bye- 
hw  made  before  the  ftatute,  not  contrary  to  the  original  con- 
ftitatjon,  it  would  be  as  good  as  if  made  by  the  founder. 

As  to  ttfs  being  obfolete,  that  the  entries  before  the  year 
1735  ^^'^  ftand  contrary  to  the  law,  that  when  they  re- 
peated the  ftatute  of  1574  by  not  repealing  that  of  the  pre- 
ceding year,  they  confirmed  k.  At  leaft,  that  and  the 
other  bdng  both  in  the  fame  book,  and  fo  clofe  together, 
they  coukl  not  overlook  it. 

That  it  would  not  be  bad,  by  not  agreeing  in  all  points 
*Tth  the  ordinary  courfe  of  common  law,  in  which  how- 
ever, 

•  Tht  ioitkr  of  1573  is  dearly  thirty-two  years  after  the  ftatute ;  but  I 
tAiak  it  WIS  contended  XJ73  was  m  fupport  or  affinnance  of  ibme  more  an* 
dotcsfloiii. 
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ever,  there  were  many  diverfitics,  uzilefs  it  could  be  prored 
bad  for  fome  of  the  foregomg  reafons. 

[Lord  Mansfield — It  has  been  taken  from  a  roll ;  it  docs 
s^pear  hardly  to  have  been  in  any  book.] 

That  as  to  the  order  of  1723,  it  is  not  that  afinglc 
canon  (hall  eleA ;  but  k  is  that  one  or  two  fhall  not  deft  in 
the  abfence  of  the  reft,  without  notice. 

That  it  is  fubmitted  to  the  court,  that  it  rather  aflJrms 
the  principle  of  a  majority  of  the  whole  body  being  naef- 
iary,  by  faying  nothing  of  any  ixKonvenience  arifing. 

Lord  Manifield-rA  doubt  the  words  are  ftronger. 

The  words  were  admitted  to  be  very  ftrong ;  but  it  W2S 
faid,  they  fuppofed  an  abfurdity,  that  could  not  happen, 
either  by  ftatute  or  common  law ;  that  one  canon,  in  the 
abfence  of  the  reft,  without  notice,  or  regular  meetings 
ftiould  ele^  a  refidentiary. 
f  261  ]  That  the  cafe  in  1735  ^^  ^  matter  that  could  never 
come  in  queftion ;  it  was  no  election :  The  four  were  divid- 
ed into  equa\  numbers  *,  two  on  one  fide,  and  two  on  the 
other. 

That  it  was  probably  a  reference  in  compHment  to  the 
bifliop. 

Lord  Mansfield  obferved  upon  it,  that  if  the  dean  daim- 
ed  a  cafting  voice  at  that  time,  then  the  order  of  1 573  was 
fet  afide,  which  cxcUided  the  idea  of  a  cafting  voice. 

In  continuation  of  the  argument,  i^  was  faid,  that  the 
inifchirf  provided  againft  by  the  aft  was,  that  the  dMcnt  of 
any  one  member,  not  being  the  dean,  or  head,  would  be  a 
prevention,  As  to  the  head  of  the  corporation,  they  were 
not  in  fear  of  procuring  his  affcnt ;  but  the  fear  was,  kit 
a  fingle  opponent  amongft  the  whole  body  ft^ould  obftruct 
the  whole.  And  why  fhould  the  univerfities  have  a  nega- 
tive voice,  which  are  merely  lay  corporations,  if  the  negative 
voice  was  to  be  taken  away,  in  the  cafe  of  dean  and  chapter, 
which  are  ftridlly  an  ecclefiaftical  jurifdiftion,  and  goveriicu 
more  immedatcly  by  the  canon  law,  which  gives  fuch  a  ne- 
gative ? 

The  cafe  was  ordered  to  ftand  over  for  the  fecond  day  of 
peremptories  in  the  next  term. 

Whereupon  poftea,  to  writ,  in  the  next  term,  on  looking 
into  the  books,  &c..  of  the  corporation,  and  cpnfideriug  the 
cafe,  the  court  granted  the  Alandamus  in  favour  oi  Wi« 
•Webber. 


Rule  absolute  for  the  mandamus. 


Trefpif.. 
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Trefpafs. 

\CTION  brought  in  the  Ihape  of  trcfgafs.  On 
he:irmg  the  nature  of  the  cafe»  Lord  Mansfield  faid 
b<7  Oiould  have  brought  an  action  for  money  had  and  re- 
'-^ed ;  and  added.  You  know  the  trefpafs  may  be  wu^, 
:•  h^s  been  folemnly  determined.    Vide  Feltham  and  Kerry 


Immaterial  Counts, 

If'OTION  to  ftrike  out  the  immaterial  parts  of  the 
[Vl  declaration,  with  cofts.  It  was  an  aftion  of  efcapc 
\:m{\  die  flieriftl 

Rule  to  ihew  caufe,  why  it  fliould  not  be  referred  to  the  [  26^  ] 
"^ner,  to  expunge  the  unneceflary  and  immaterial  parts, 
«i  with  cofts. 

AVf,  It  is  always  the  prafticc  to  grant  this  rule,  in  all 
-'ib  where  the  declaration  is  materially  fuperHuous  or  irre- 
<«»nt  in  iu  parts.  And  there  is  a  fimilar  practice  in 
Chinccry. 

Common  Pleas,  22  May  1773. 

In  the  Cafe  of  General  Moftyn, 


0 


N  a  motion  to  enlarge  a  peremptory  rule  for  going  to 
trial,  in  this  c^ufe,  which  was  an  adlion  of  talfe  im- 
f^ibnmcnt,  brought  againft  the  governor  of  Minorca^  by 
^^jrigaSf  a  native. 

ITie  fuggeftidn  on  behalf  of  the  rule  was,  that  a  witnefs 
ptcrial  to  the  defendant  in  this  caufe,  and  on  whofe  ab- 
fee  it  had  been  enlarged  before,  had  been  uncxpeftcdly 
"^-ycd,  but  was  now  daily  expeAed  from  Minorca. 

It  was  urged  againft  the  rule,  that  this  witnefs  was  in 
^I'fKrca  when  the  general  was  there ;  that  he  might  have 
^'ought  him  with  him ;  that  he  had  once  already  enlarged 
^-  time ;  and  that  the  rule  was  peremptory. 
^  On  the  other  fide,  that  general  Moffyn  was  in  no  default 
'Or  not  Ixringing  the  witneis ;  that  the  court  having  granted 
^e  precedent  rule  in  his  favour,  on  account  of  the  neccflity  of 
^^c  witnefs,  would  grant  this  farther  enlargement,  the  witnefs 
^'Jig  ftiU  neceflary.  That  the  defendant  would  rifque  ten 
^i^and  pounds   damages^    and,  what  was  of  fttU  more 

confcquence. 


Eafter  Term,  13  Geo.  3  K.  B. 

confequence,  reputation^  if  he  went  to  trial  without  hin 
•  That  the  plaintiff  would  not  fuSbf,  as  judgment  might  j 
had  as  early  of  next  term  as  they  pleaied,  they  being  rt^ 
to  try  on  the  fecond  fittings  of  the  term ;  and  that  if  th^ 
tried  the  ifliie  the  fittings  after  this,  they  could  not  hr 
judgment  before  the  fourth  of  the  next  term. 

That  it  was  true  mles  once  enlarged  before  fliould  not  1 

granted,  where  the  perfon  making  requeft  had  been  tl 

caufe  c±  the  delay,  by  not  exercifing  his  proper  powq 

and  ufing  the  occafion  in  his  hand ;  but  not  when  the  par 

^^ying  was  not  guilty  of  ncgleft,  and  where  the  fan 

caufe  of  necefiity  fubfifted,  as  induced  the  court  firft  to  gra 

the  rule..    That  the  promotion  of  juitice  was  what  m\ 

'    gi^em  the  court  in  this,  as  in  all  cdier  fubjeAs  of  dctc 

mination  before  them;    that  furprize  and  delay  were  tl 

two  evils  to  be  avoided,  and  that  the  defendant  was  rea( 

r     /c    n  ^^  Sl^  them  all  poffible  iecurity  ag^ft  either.  i 

£  20 J  J      The  Court  granted  the  Rule  peremptort,  to  go 

tarrruk^-  ^^^  ^^  feccuid  fittings  in  the  next  term,  explaining  t| 

w»7»  means  meaning  of  peremptory  to  be  unlefs  the  defendant  hindrn 

l»£ur  p«-     ^  tempeft,  or  fome  inevitadble  accident  from  producing  1 

asmaycoa-  ^""^*^  i 

fifiwitli 

ip^^*«*  Bail. 


A 


N  Attorney  is  not  bail. 


Riens  per  Defcent. 
Campbell's  Cale. 

3\r.af)d        A    CTION  againft  executor,  charging  him  with  affd 

M.  c.  14*  '"  ~  -       -    -        _ 

lieir  may 


Ac ,^ „„ 
riens  per  defcent  pleaded.     It  appeared  in   cvidrn 


plead  riens  ^^^  ^^  plaintiff  had  a  (hijling  from  his  anccftor ;  aivi 
per  defcent,  was  contended  that  for  his  falfe  plea,  he  fliould  be  char^i 
and  the  jury  with  the  whok  debt. 

^trc^into  ^^^  Mansfield — I  remember  a  cafe  in  which  I  was  cou 
Uic -value  of  fcl  for  the  Duke  of  Fcrtland^  in  which  the  iword-bU< 
the  lacda  company  came  for  2oo,oooL  aflets  •,  there  was  a  great .. 
VidTpal-  P'^^^n^ion  Jeaft  there  ihould  have  been  fome  fmall  circur 
mer  v.  '  ^^^  *<>  catch  at.  It  would  have  been  a  terrible  injuib 
joncjL         to  charge  on  account  of  a  falfe  plea  of  fome  trifline  matte 

J  Vera.  *^  .  ^  J 

*  Lex  Bemlncm  cogit  ad  impglGbiliia 
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vmiihkc  of  inadvertcnty,  for  the  ynboie  debt:  As  I  ror 
:anber  in  the  chancery  cafes,  where  an  executor  was  charg- 
i  vith  afletS)  bj  reafoa  of  the  repair  of  a  chimney-back^ 
lout  the  Talae  of  i  od. 

In  the  cafe  bow  before  the  court  all  the  land  was  devifisd 
ay;  bat  the  devife  being  void  by  the  ftatute  of  fkaodiK 
nt  denies^  it  was  £ud,  it  went  to  the  heir  by  deicenl  witk 
fped  of  creditors:  There  was  a  beqneft  of  a  ih^Umg 
the  hdr,  which  he  never  received. 
Lord  Mansfdd  faid,  there  never  was  an  idea  that  a  falTe 
of  ntns  per  difcini^  in  fuch  an  inftance  as  this,  (houli 
;e  the  party  with  the  whole  debt.     That  it  would  be 
imreafofiabie  to  charge  him,  on  fuch  a  ground,   in 
li  a  manner  where  the  party  took  in  reality  nothing  bj 

[Mr.  Dunnmg^-^Dxis  is  the  cafe  of  a  diflnherited  heir  at 
I  vbo  comes  in  as  by  way  of  form  only,  tlut  complete 
ce  may  be  done  to  the  creditors. 
I  On  CamfheW^  engaging  that  he  would  not  obftruft  the  r  3^5-  -j 
"'mtifi^f  the  plaintiff  engaged  that  he  would  pay  the  cofts* 
\  he  iays  CantpUh's  pleading  rUns  per  ilcfcent  has  been  an 
cbfriu£tion  to  hiin.  Now  CampMI  can't  plead  otherwiie 
according  to  the  fubftantial  truth  of  the  cafe.  The  plaintiff 
vil  have  his  claim  on  the  aflets  which  may  hereafter  arifc, 
and  there  can  be  no  inconvenience  to  the  plaintiff. 

Lord  Mansfield — I  wifh  you  had  a  cafe  of  authority,  Mr* 
humng^  to  maintain  that  where  a  very  (light  devife,  how« 
e^er  mconiiderable^  came  to  the  heir,  it  ffaall  not  be  afiets 
to  charge  him  with  by  defcent.  T  aiked  Mr.  Bullery  there  b©- 
iag  dcvifcs  in  the  wfli  vhich  reached  to  the  whole  eftate« 
iow  the  aflets  came  to  delcend.  Mr.  Bulter  replied,  that 
bvthc  (htute  the  devife  was  void,  and  therefore  there  were 
afets,  becaufe  the  lands  defcended.  But  I  doubt  whether 
it  docs  deicend.  The  will  is  void  with  refpeft  to  creditors; 
bat  fuppdiz^  there  were  creditors  to  300I.  devife  to  7003. 
^  ^  would  ftand  as  to  the  furphis.  Therefore  the  de- 
^c  b  void  quoad  the  creditors  only,  which  does  not  appear 
<o  Boeto  make  de&ent  of  the  hnds. 

iir.,BuIUr — ^I  thought  the  defendant  would  have  pleaded 
rievper  defcent  except  the  lands  in  the  devife  >  but  now  he 
hs  put  us  to  trial  upon  a  &lfe  plea. 

Mr.  Juftice  Ajbhurjl  feemed  to  recognize  this  ground  $ 
and  (aid,  he  was  afraid  the  deviie  muft  be  charged  with  the 
cofts. 

Lord 
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Lord  Mansfield-^Whzt  is  the  pra£Hcc  of  the  ftatute  ? 

Mr.  Wallace  fccmed  to  fay,  that  the  pfaftice  was,  that  t! 
Kcir  pleaded  nothing  by  dcfccnt ;  and  that  the  rcplicatid 
was — "  defccndcd  for  the  creditors." 

Lord  Mansfieid-^l  find  the  words  of  the  ilatute  ftrong< 
than  I  thought,  ahd  ftatcd ;  for  the  ftatute  not  only  faj 
«  fuch  dcvife  fhall  .be  void  as  againft  creditors  j"  bu 
"  againft  them  only." 

Mr.  Juftice  Afhhurjl — If  the  ftatute  had  been  againft  th 
devife*in  general,  then  the  plea  of  riats  per  defcent  would  nc 
have  been  good.  But  in  this  they  fliould  have  found  f;i 
the  defendant. 

Lord  Mamfeld-^lt  feems  they  had  not  read  the  ftatute, 
for  there  is  a  provifothat  the  heir  may  plead  rieni  per  dtfceirt^ 
that  the  plaintiff  may  reply  to  that  and  a  jury  may  enquire, 
and  if  there  be  lands  fhall  find  the  value.  But  upon  a  nihil 
dicit  ^here  fhall  be  debt  and  damages* 
[  255  ]  Rule  absolute  to  fet  afide  the  capias  and  money  to 
be  returned. 

Mr.  Juftice  Aftcn  faid,  If  an  eftate  fold  for  a  great  deal 
more  than  expcfted  the  devife  is  void>  as  againft  creditors, 
yet  the  lands  fhall  not  defcend. 


Notice. 

14  O.  J.  e.  "Y  T  feems  that  on  a  motion,  on  the  fourteenth  of  his  late 
on  the  fta°"  A  Majefty  for  judgment  as  in  cafe  of  a  nonfuit,  the  mo- 
tute  held  to  '5on  itfelf  upon  the  ftatute  fliall  be  held  to  benotice.  And  fo, 
tc  notice.    I  have  flnce  heard  from  Mr.  Cowper^  is  the  prafticc. 


Rule. 

Regfula  gc-  XTtT^^^^  *  ^^^  ^^  mzdc  abfolutc  you  can't  anfwcr  to 
ncraijt.  VV     ^^>  ^"^  move  to  have  it  difchargcd ;  for  otherwifc 

you  might  as  well  on  a  writ  of  execution  on  a  judgment 

go  into  the  merits  of  the  caufe. 

Cofts. 
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V 

Cofts. 

23    Gn   2.    C.  33.  /    19. 

'^  nr'H  AT  where  the  jury  find  damages  under  40s.  the 
**  X  pl^ntiff*  fhall  have  no  cofts,  but  the  defendant 
"  double  cofts^  iinlefs  the^udge  (hall  certify  that  the  free* 
^*  hold  principally  came  in  <)ueftion,  or  that  an  a£t  of  bank 
"  ruptcy  principally  came  in  queftion  :"  The  act  of  bank* 
rjptcy  mufl  be  iQ  in  queftion  as  to  be»  to  the  fatisfa^on 
cf  the  courty  proved  principally  in  queftion. 


Trinity 


1     »^ 


[266  1 


Trinity  Term, 
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IN  the  cafe  of  the  Rcfidentiary  Canoziry  of  Chtchtff} 
I  am  informed  (for  I  was  abfent  the  firft  fix  days  of  th 
terra,  by  reafon  of  an  accidental  blow,  from  which.  I  pr 
videntially  efcaped  with  life ;)  that  the  two  grounds  c 
which  the  court  decided  were — firft,  that  the  negative  vole 
of  the  dean  could  not  be  fupported  by  the  bye  law ;  (econ 
that  by  the  ufage  of  the  common  law,  which  feemcd  to  th 
court  to  have  governed  the  eleftions  of  the  church  of  Ch 
chejlery  a  majority  of  the  whole  body  was  not  necciFja-] 
but  only  a  majority  with  refpeft  of  the  other  candidates. 


o 


Notice  of  Ejeftment. 

N  a  motion  for  a  rule  to  Qicw  caufe  why  {ticking 

'  the  notice  on  the  door  of  the  hou(e  fhould    not 

deemed  good  fervice,  no  perfon  being  found  in  the  houi 

to  whom  to  deliver  the  notice  ;    the  court  feemed  to  tliinl 

that  a  vacant  poflefiion  muft  firfl:  be  proved. 

CoHimv.        Burr^  1 116.  was  cited,  that  if  no  body  could  be  foun 

Dune  .        ^^y  might  ftick  it  upon  the  door. 

.  *  Lord  Mansfield — ^Thcre  is  no  difficulty,  except  as  to  tl: 

form. 

The  ma^fter  was  confulted. 
On  the  whole  the  court  doubted,  and  it  was  ordered  t 
be  moved  the  next  day. 

^5y  2.  Campbell  againjl  Vaughan.         ^ 

On  Error  from  Ireland* 
^  N  a  queftion.  Whether  cftatc  for  life,  or  in  fee. 


o 


Special  verdift.     That  on  the  fourth  of  i^^irK^ry  173. 
tcftator  died,  having  made  his  will*  the  fame  day." 

«  Devi 
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^  Bc^Ucf  tfaat  my  bvotber  h^ve  my  eftate  during  HS^ ; 
"  aod, after  bis  dfiqcafox  to  )ii%  firft  s^d  other  fons;  tb^ 
"  elder  to  be  pFcferre^  before  ibe  younger.  And,  ifor 
"  want  of  fuch  ifltie^  mj  nephew  Baring  an4  luece  dab^ 
"  r'me  Ft^  take  fiure  ^od  ibare  alU;^  during  ]iic\  it* 
*<  fflundcr  to  tfadr  iiTue  inalej  remapder  ^o,  tbc  beirs  of 
"  my  nephew  Barlow  Scot  ifor  ever."       - 

The  brother  died  widiput  ifliie.  Tbe  defendant  chims 
uuler  the  brotbcr  i  tbe  plaintiff  under  tbe  nephew. 

Fine  levied  $  tbe  remaipder  <nan  entered,  to  d^fieat  the 
opcndonof  the  fixie. 

The  court  of  Kang's  Bench  in  fyelifHd  determixied  tlie 
citste,  that  the  tcibitor*6  bix^ther,  under  vbom  tbe  4e£e?- 
dant  claimed^  took  only  an  eftate  for  Uf|P« 

It  was  contendod,  tb^t .  the  plain  intent  was  to  caqvi^ 
an  eftate  tail  to  his.  brother's  JfiMe. 

Tha;  as  this  coi;ld  agt  be  to  th^  $^n|  as.  p^rcbafers,  for 
rim  of  words  of  limitation,  therefore  it  could  only  opcpr- 
ate  as  an  inheritancet  by  conftruing  an  eftate  fp  tiiems  .thro' 
(be  father,  the  brother  of  the  teftator. 

An  annuity  is  Umited  to  tbe  beir  at  law,  to  him  and  his 
heirs  male,  with  liberty  to  diflrain  ^n  default  of  payment. 
This  annuity  is  limited  to  him  and  his  beirs  male,  <f  till  he 
"  come  into  pofleiEon  of  my  eA^itey**  f^ys  teftator,  in  fudi 
fiuaaer  as  atorefaid.  Then  follows  limitation  to  nephew 
vA  oioces,  for  life  refpe^vely ;  then  after  their  deceafe, 
to  the  firft  and  every  other  fon,  the  eWer  to  be  always  pre-' 
fentd  before  the  younger* 

Contended,  that  he  £ril  difpoTed  of  tbe  moiety  for  life, 
iod  confining  tbe  argument  to  the  nephew,  as  whatever  is 
tmly  inferred  of  hic9  will,  apply  fc^aally  to  the  nieces.-*r- 
Firft,  there  is  a  life  eftate  to  the  nej^hew  i  then  to  the  firft  [  tf  8  ] 
^  c?cry  other  fon,  ibare  and  ihare  alike,  without  exprefs 
vords  fjS  limitation.  It  Was  meant  tbe  Tons  ibould  take  Tfi 
^  of  inheritance :  The  words  follow,  <<  And  for  want 
"  of  fuch'  ifliic,  remainder  Qver.*'  Nqw  tbe  nephew  is 
^tudto  be  tbe  heir  at  law,  in  equal  degree  at  leaft  of  aj& 
fection  with  the  brother.  Now  if  the  words  «  for  want  of 
"*  Tudi  iffiie,"  had  ftood,  without  thofe  to  the  ions,  they 
Would  have  created  am  eftate  tail  by  implication  to  tbe 
°9^:  Theretfbre,  here  it  muft  be  interpreted  an  eftate 
01  inheritance  tp  |he .  ibs^,  whom  he  .i9eant  to  tabe^  it 
f^  defiffned  for  tbe  fons  of  the  nephew,  as  before  ft»r 
the  Ions  of  the  brotbesr.  TbeC^  whether  crofs  remainders  ? 
^iw  whatever  applies  to  the  nephew  nvuft  equally  apply  to 
X  the 
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At  niece.    The  nvords  '<  for  want  of 'facH  iflSic  male,''  muft 

#apply  to  both  ^in  the  (ame  fenfe.)    The  remauidcr  cannot 

"^takc  place  till  the  lihiitationsi  both  to  nephew  and  nieces, 

•  and  their  ilfii^  rtTpcftively,  be  fpent4  And  by  the  foUow- 
'ingdaufe,  *<  Then  my  will  and  meanihg  is,  for  want  ot 
'*<  ^uch  iSiXf  that  aU  my  eftate,  as  afbrelaidy  ihall  go  to  iry 

"  nephew,  Barlow  Scot,** 

Therefore  the  nephew  had  a  complete  and  endrc  eftatc 
in  him  when  he  levied  the  fine,  and  fuffered  the  recovery. 
'An^anntlityis  given  to  the  nephew,  y.  Barlow^  of  inhe- 
ritance to  him,  till  he  (hall  come  into  pofleffion  :    No  fucli 

•  annuity  is  given  to  B.  S*  Something  may  be  argued  froir 
'  thetlifierence  of  expreffioh ;  but  the  vrill  is  jb  inaccurate 

nothing,  perhaps,  can  be  well  bolleAed  from  that.  He  hai 
'.limited  -an  anniiity  plainly  as  to  be  in  tsul,  but  yet  withoui 

mentioning  time  of  payment,  time  of  diftreis,  whether  rcnj 
''annual,  or  no.     I-  fhah  cite  but  two  cafe,   RMnfin  am 

"tHere  hot&'Man^li  interpofed^*-Arc  they  in  the  fam 
words  ?     You  have  great  luck,  if  you  have  found  any  fuch 
>  i^  not,  you  had  better  confine  yourielf  to  the  general  argu 
metrt  ;  for  it  depends  on  the  precife  words.] 

Mr.  Serjeant  Walker — I  contend  before,  your  Lordfliij 
in  favour  of  the  plaintiff^  in  error :  (Defendant  in  cjcf t 
ment)    Firft,  that  y.. Barlow  and  Catherine  Fi/ber  took  a 

•  eftate  only  for  life.  It  is  exprefsly  limited  during  the  tiic 
of  their  reljpeflive' lives;  and,  after  their  deceafe,  to  thd 
heirs  male,  ihare  and  fhare  alike ;  the  elder  to  be  preferrcl 
before  the  ybiinger.     And,   for  want  of  fuch  ifiue  male 

'  then  remainder'  over  to  Barlow  Scot.  .  I  contend,  no  fuc 
general  limitation;  has.  ever  been  interpreted  a  remaindt 

*    .  (Jver  in  tail.    Now  he  can't  have  faid  more  dcariy  to  th 

nephew  and  nieces  for  life  only  ?  the  fons  to  take  as  puj 
clufors.  He  then  gives  an  annuity  very  ftrongly  to  BarH 
and  his  heirs,  till  he  comes  into  pofTeffion,  which  muft  b 
after  his  deceaie.  It's  faid,  he  meant  an  eftate  tail,  whe 
he  •  faid  heirs  male,  and  meant  the  fame  thing  therefor 
when  he  (aid  fons.  I  af^rebend,-  the  argument  turns  il 
reAly  contrary. 

[  269  ]    *  ^  ^*^®  ^^  doubt,  every  ignorant  man,  when  heu(es  tJ 

werds  heirs  male,  or  ifilie  male,  means  precifely  the  far: 

•as  when  heTays  fons, 'and'no  mores  but  in  the  one  cji 

the  technical  words  over-rule. 

•     In^e  cafe  of  Evans  and  jf/iley,  before  your  Lordflu 

.:...••  .  *  •         -  .  .  VoJ 
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rnar  Lordfliip  fiijpplicd  the  words,  whlcb;  probably,  wert 
v:nimg  here,  if  an  eftate  tail  were  meant  to  the  fons.  ^ 
Tbere  was  a  remainder  to  unborn  fons,  after  an  expreis  limi- 
tatioo  In  tail  to  the  ions  bom  of  the  fame  parents,  without  the 
vcrJs  to  the  heirs  male,  which  your  Lordfhip  fupplied  from 
til:  intent,   and  which  would  here  make  the  con^eyaiicc 

[Wfccl. 

Lomax  and  Hatfield,  before  Lord  Nardtvicke,  The  tcfta- 
torkd  a  fon,  who  had  difobliged  him,  and  four  d^^ughters. 
Be  made  a  limitation  for  life,  dependent  on,  a  truft,  to  the 
K  when  he  fhoald  attain  the  age  of  forty ;  rcmaindb*  to 
tbe  lirft  and  every  other  fon ;  and,  for  want  of  fuch  tflue^ 
wmiader  over.     [It  feems  Lord  Hardtuuke  did  not  deter* 

Offic]  '' 

I  ihall  not  cite  the  cafe  of  Corrihgton  and  HeliUr,  and 
mIv  a  very  few  others.     Humber/hn  and  Humberfton. 

[Lord  MafuJUld — ^That  was  quite  uf  on  another  pdnciple^ 
king  upon  a  fiicceiEoh  of  eilate  for  life.  As  to  the  cafe  of 
hkJQn  and  Robinf&ny  it  was  very  difiereht ;  the  eftate  be- 
k; limited  to  one  fon;  that  fon  'died,  and  another  was 
wn.  Queftion  not  only.  Whether  he  fhould  take  by 
pwbfc,  but  whether  he  (hould  take  at  all ;  but  from  the 
Kent  of  the  eftate  continuing  in  the  male  line,  the  word 
^h^  was  taken  as  nomen  coUe^Hvum,  extending  to  aU 
Ae  heirs  male.] 

If  your  Lonuhip  (hould  think  there  was  no  eftate  tail:  in 
ike  nephew  and  nieces,  then  the  recovery  was  not  good; 
f  TOUT  LonUhip  fhould  think  otherwifc,  I  hope,  you  will 
BK  underftand  words  fo  bare  as  capable  of  creating  crols 
^niimlers.  The  words  <«  ftiare  and  fhare  alike,**  are  as 
Unag  as  if  he  had  faid,  <<  tenants  in  common  j"  the  words 
•  ofpcftively*'  imply  fcparate  eftatcs,  and  therefore' a 
OOicty. 

Serjeant  Widker — ^Mr.  Mansfield  has  refted  his  whble  ai*- 
pTteot  on  one  poitit  only ;  and  it  was  the  intereft  of  his 
fot.  1  have  gone  on  all  the  circuhiftances  of  the  will.  I 
^enot  faid  that'  in  all  cafes  whcl^^  the' anceftor  has  an 
^e  for  life,  fliefoiis'  tan't  tajce  an  eftate  of  Inheritance} 
^tthat  th<Jre  is  no  dppearapce  fr<3Tn'''the  words  here,  that 
ier  can  ti&e  wMioot  reftrring  to  tfie  anccftor.  In  the  firft 
%fition,  k'^  for' .w^t  of  fucih  iffu^'  6f  his  brother.  In 
kfccbhdtfifprffitioti;  thi  ^tdi  >**ft)f'^t  of -filch  rflue^'  r  ^-q  l 
cm  admit  of  nb  othertonftruffidn';"'' All  the  cafes  ched  by  *■  ' 
Mr.  Mansfield  arc  where'  there  is  a  l^e^lar  eftate  tail  but 
^  nrrjcd  on  far  enough,  whether  that  defeft  can  be  fup- 
X  a  plied* 
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plied*  This  will  be  an  aniwer  to  the  cafe  of  Evatisi 
.4Jlley  \  vrhat  governed  \vas  the  exprefs  limitation  in  ps 
and  a  manifeft  intention  to  carry  it  oii  farther ;  of  fiich . 
intent  the  direjftion  to  take  the  arms  and  the  name  of  t 
family  was  a  ftrong  implication.  Lomax  and  HatfUld,  H< 
they  fay,  the  (on  was  on  the  face  of  the  will  in  difpleail 
with  the  father }  therefore  he  was  refolved  the  eftatc  fliot 
{lot  be  vefted  in  him,  but  derived  from  him  to  his  hcL 
buty  there  being  heirs  capable  to  take  by  purchafei  tl 
only  carried  the  inheritance  on  £uther|  according  to  i 
plain  intent*  Whether  there  be  crofs  remainders  nothi 
can  be  plainer.  I  don't  reft  on  the  word  "  all^"  and  j 
What  can  be  ftronger  ?  No  eftate  is  to  go  over^  till  all  c 
go  ovei^i  they  never  can  die  without  i^ue,  till  failure 
ifHie  of  both^  becaufe  they  are  brother  and  fifler. 

Lord  Mansfieid-^Thc  queftibn  is,  whether  y.  Bcr^ 
the  nephew  took  an  efbte  for  life,  oi-  an  eftate  in  r 
'Vrhen  a  will  is  Co  untechnical  and  inaccurate  as  tl 
*tia  very  dangerous  to  lay  great  (hrefs  on  monoiyilabl 
The  beft  rule  therefore;,  in  this  and  every  cafe  upon  vl 
is  to  find  the  general  intent ;  and  then,  as  much  as  gra 
mar  and  language  will  permit,  to  interpret  particular  | 
prefiions  accordingly.  Here  pl^nly  there  are  difierent  ftoi 
whom  he  mdan$  to.  take. 

As  it  was  faid  in  Corrington  Vc  Hilliei^f  'tis  according  i 
the  common  way.  Limitation  to  the  firft  and  other  fo 
the  dder  to  be  preferred  before  the  younger,  are  the  v^ 
techmcal  wordis  (  th^n  follow,  and  for  want  of  iflue  n^ 
of  jR.  Barlow  [the  brother]  whick  is  inaccurate,  but  t 
^e^^iing  is  clear,  the  fbns  are  to  take  the  elder  prefcri 
:i2cfoFe  me  younger  ^  does  this  o^ly  extend  to  the  Unci 
/outliving?  The  manifeft  intent  was,  the  heirs  male 
thofe  fons.  And  if  I  give  the  anceftor  an  eflate  tail,  t^ 
.1  .defeat  the  exprefs  words  for  he  gives  it  to  Utn  exprei 
^fbr  }ife  ;  intending  evidently,  that  no  body  ffaould  def 
jfche  eftatc  tail  in  the, common  way,  the  anceftor  havinJ 
;in  Ijkn*  Then,  as  to  the  limitation  to  J.  Barlow  and' 
J^^Sfr,  Why  does  it  hold  that  the  fons  can't  take  but  rJi 
'4;l>ei  anceftor  ?  And  ,w;hat  does  ifTue  mal^  mean  ?  Plaij 
jTcfers  to  what  went, before,  bjut  rejci£wg  only  the  w( 
^9tch ,  'tis  very  mani;^ft,  and  even  [if  ,that  ^p|ti  were  rctnirj 
'{Om  is  not  indeed  before  ttc  court)  I  Aould  lay,  the  t^ 
wofuld  only  be  that  the  fons  ihould  take  for 'life>  wiihi 
:^  alteration  as  to  .th^  ^ccftors,    I  im  thcrtforc  clc:| 
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cf  opinion,  that  J.  Bqrbw  oxifj  too]c  fpr  life.    The  con* 

tqscncc  is  judgment  affirmed. 

ON  die  fiatute  30  G.  2.  c.  24.  perfons  being  brought  [  271  ] 
up  who  were  in  cuftody,  on  a  charge  of  obtaining 
BUJQej  under  £ilfe  prefences ;  it  had  appeared  that  they  had 
Hd  feme  goods  to  a  cuftomer  who  not  liking  them,  they 
node  a  ^aoditional  fale  to  another  peribn  :  If  the  perfoa 
Ao  broag^t  diis  prplecuticQi  (hould  not  take  them.  The 
Boiej  was  not  returned,  becaufe  the  goods  were  not  abTo- 
btelydifpofcdof. 

I^  Msntfield  obicrvef},  that  it  was  furprizing  how  ma* 
?  ibufo  haa  been  made  of  this  ftatute. 

Indidbnent. 

IT  Tis  Cud,  and  the  mafter  fcemed  to  think  foj^that  vide 4 Bur. 
two  perfons  coidd  not  be. indiAed  far  an  aflault  againft  .9^J-^4- 
nro,  in  one  indi^hnent :    But  Mr,  Juftice  AJion  faid,  tMs 
fpuoQ  had  been  held  in  The  King  v.  CUndotit  but  that  -cafe 
M  been  over  rukd^   and  th$  law  w^s  npw  held  to  l?e 
alscrvifc. 

Common  Pleas. 
Parker  ^mft  Marihal. 


0 


N  an  appUcatton  tp  oblige  Mr.  Marfral^  an  attorney 
of  the  court,   to  4cliyer  up  the  court  rolls  of  the 
iB3^  of  WanifvMrih  and  Batterjea  belonging  to  ^rd 

iord  ^tfucer  appointed  Mr.  button  his  fteward ;  Mr.  &//- 
^'< ^pointed  Mr.  Marjhal  his  deputy;  and  afterwards  Mr. 
ifin  refigned.  Lord  Spencer  appointed  Mr.  Parker  his 
itevard;  and  Mr.  Marjbal  xeivSeA  to  give  up  the  court  rolls 
iota  the  hands  of  Mr.  Parker. 

Grange  and  Hotu  was  cited,  in  whichj  mortgage  deeds 
vtre  uttmfied  by  a  counfel  into  the  hands  of  an  attorney, 
^  the  attorney  trufted  them  with  the  mortgager,  who 
^up  money  upon  them ;  the  court  £ud,  attornies  ihould 
W compdled  to  perform  their  truft.. .  . 

Another  cafe  cited  from  Segeant  Wilfirf^  Reports,  where 
^  attorney,  qui  .attorney,  was  made  Uable  tho'  he  aftcd 
*2  attorney  of  another  court. 

The 
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[  272  ]    *    The  difficulty  with   the  court  was*,   that  Mr.  Marfjo! 
here  aAed  as  deputy  and  not  as  attornejr. 

A  cafe  was  ftated  which  induced  the  opinion  of  the.coun, 
that  a  rule  Jo  deliver  up  the  rolls  might  be  granted.  '  It  was 
m  cafe  in  which  Lord  ClUef  Jufticc  Ryder  qxpreffed  his  opi- 
nion! that  an  attorney  fwom  of  the  court  gains  credit  by  that 
means,  and  is  therefore  liable  to  a  rule  to  redHfy  a  mifcon- 
duft  tho*  not  dircftly  within  his  office  as  an  attorney. 

But  it  was  not  thought  that  there  appeared  fiiffidcnt,  up- 
on "Mr.  Patterns  affidavit,  to  transfer  the  pofleffiori  of  the 
rolls  into  his  hands- 
Rule  to  fhew  caufe  why  the  court  rolls  of  the  manors  oi 
Wandfivorth  and  Bhtterfea  fhould  not  be  delivered  to  Lord 
Sj»encer. 

Variance  bet\veen  Writ  and  Judgment. 

N.writ  of  error  the  addition  was^  cfquire,  in  the  judg- 
_  ment  gentleman. 
Motion  to  amend  the  writ. 
Writ  of  Lord  Mansfield — You  never  ?mend  a  writ  of  error;  yoa 

error,         muft  bring  a  new  one.     Is  not  fo  ? 

!?!?l!^i.        Which  was  admitted.     But  Rlr.  Buller  contended,  the 
addition  was  not  nece0ary. 
Lord  Mansfield — No  writ. 

Note^  Addition  may  be  in  fomc  cafes  mmeceflary:  But 
if  it  is  ufcd,  the  party  miftakes  it  at  his  peril ;  for  1 
thinic,  it  has  been  detpnnincd,  that  it  is  new  fur- 
pluffage.  •  />   .    -  . 

Afterwards,  however,  on  lookilig  into  thcAatute  5  G.  i. 
c.  13.  it  appeared,  that  writs  of  error  varying  from  there- 
cord  may  be  amended.  Afid  leave  to  amend  was  gramcrd 
accordingly.     Sedvidewfia. 


I 


amendable. 


of  St.  Johf 


Information. 

OTION  for  leave  to  file  an  information  again; 

James  Dunn^  an  overfeer  of  the  poor  in  the  parill 

'fohn  the  Alartyvy  for  having  offered  a  bribe  of  5I 

t  27^  2  to  a  man,  a  ring,  and  the  value  of  a  licence  to  roairy  I 

woman.     That  the  man  is  a  pauper  of  the  parifh  of  St.  M\ 

chaePs^  and  a  widower,  with  four  children  :     That  the  wo 

man  is  very  infirm,  and  has  been  m  the  hofpital.     It  ap 

peared,  the  offer  was  made  in  June  177  a  j  but  does  not  fa 

when  the  marriage  was,  except  illatively  \   that  about  th 

£UDJ 
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jai&e  time  the  overfeer  Cod,,  it  W9s  a  bad  tlilngi  £id  he' 
wooki  not  do  it  again. 

CouKT— Too  have  ftaid  three  tcnh^';   it  twH  be  a  great. 
apcncc :    Go  to  die  grai? d  jury. 


Notice  of  Ejedfanent. 


VrOTE,  the  refolution  of  the  court^  with  rcfpcft  to 
i\  the  cafe  of  ejeftment,  mentioned  above,  turned  in" 
nvooToS  Clicking  it  up  on  the  door,  there  being  nobody  to^ 
be  found  irithin.     And  this  was  determined  on  the  rcport'of.; . 
Mr.  Cffufer^  as  to  the  practice. 

Common  Pleas. 

Aftachn^enti 

VTOT  in  thie  na'tiq^  tff  an  original,  as  of  old  imagined  ; 
W  and  therefore  doe?  not  require  fifteen  days  from  tShe 
5te  to  the  retuiTi,  '     *         .    *  ' 


I 


N  the  court  of  Chancery,  diftindKon  taken  notice  of  be-  DiftinaJw 
^  twccn  heir  apparent  and  heir  prefumptlve.    Heir  appa-  ^^^ 
rtnt  is  he,  who,  in  the  courfe  of  law,  muflf  be  hciis  if  he  fumpUve 
foniva  his  ancefior^  a^  the  cldei^  foh.     Heir  prefufnptiVe  aad  heir 
is  he  who  has  the  prdtnt  grefiimptlon  \x\  his  ftvpur,  that  he  »pr*«o«- 
rl  be  hdr;  but  which  preAimption  ^ajr  be  exclyded  by- 
ths  intervQition  of  ibmc  body  who  has  a  nearer  title.  Thus^ 
iDq)hctr'may  be  heir  j^^mptive^  but  no.t<heif  apparent;  - 
Thus,  a  daughter  is  h^ir  preflimptive,  before  a  fdm  is  born',- 
but  not  heir  apparent.    The  moft  i«mote  relation  of  die 
whok  blood  may  be  heir  prcfumptiye  y  but  the  heir  appa- 
rent cad  only  be  he  whp,  if  not  difinherited,  or  dead  be«" 
fcrc  his  anceftor,  muft  take  of  coui&,   bec^ufe  it  is  Im-  * 
[•oHilde  any  other  (hould  be  nearer,  or  fo  n€»r  to  the  inhi^e-*^ 
ritancc.     .  •..>.>';.  ^        •••'     .h-f-r;':   v"  • 

^^^^ — 'Parkes.  -^'    -  :•• ' 

ON  a  modon  to>d%hai^t  defenda^ -oikaff  <ilftody, 
for  want  of  being  charged  in  execution  within  two 

Urns.    ••      '    "  .  •      .  ..    .     ':  'yr/r^'  r  '^T;-\ 

The  cafe  was,  themarflial  had  t^ope^ibiisWhUcUftoc^  ^74] 
-*  the  fiuhe  thhc,  bctfh  of  the'  nattifc  *f  ti^He^  ^  And'thc  [  ZT- 
rale  being,  to  bring  the  defendant^  nam^g'  kirtibyhisliiK 

name 
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iMfM  ^Iv,  or*  ackpov^ledge  iunr  ja  cufiody,  the  loarflu] 
^^knowleagied  Partes  to  be  in  his  cuftqd]r»  2nd  tl^c  plaintiff 
proceeded  rtgalfarlj^  a$..he  thtug^  to  charge  die  defect 
dant  in  execution.     It  happened,  xhax^  the  tenn  i)e/bre  that 
the  defendant  had  removed  himielf  into  the  cuflody  of  the 
warden  of  the  Fleet  -^  fb  that  the  other  ParUs  had  bee 
miftakcn  in  the  proceedings  for  the  real  defendant. 
,  It  w?a  co^tended^  that  .the  YpaiiihAl  not  being  imcatien 
apy  wrong,  ai^dtKcjr  having. proceeded  literally  ii^t  as  to 
t^e  name,  jahd  intentlenally  right  as  to  the  perToiij  though 
in  poinjt  of  A^  they  were  fornoallyi  miftaken  j  /that  there- 
fore th^  defendant  mould  not  take  advantage }  and  that  ibI 
a  cafe  of  Steward,  if  a  treaty  could  have  been  thadc  out  tol 
thefatisfaftion  of  the  court,-  they  woul^d;  not  have  difchargJ 
ed  the  defendant,  though  the  timeliad'ebpfed. 

On  the  other  fide,  it  was  £iid^  ■  that  a  treaty  and  agree- 

,  ment  b^ihg  a  waivure  on  the  part*  of  the  defendant's  felf, 

there  was.  a  great;  difierence.     An^  ix.waa  faid>  l^a(  all 

thefe  rules  admitted  of  liberal  conftrujftion.     (Which,  htair- 

ever^  lis  not  altogether  true;   nam  in  gratia  dcli£ti  £iciefid3 

liberalitas ;  in  poena  irroganda  non  item,  vcrfatur.) 

,    .     -   '  .  Xord  Mtv/r^id-^Therc  is  ;io  doubt  in  this  caf<f : .  There 

'*     '    ii}uft.be  eibeeptiqns  to  the  literal  i?^P^.  of  every  rule.     Iti 

>va9  to  prevent  nc^^^.and  th^  patty,  tillering  by  that  ne-| 

glcfti  wat.'tW^  rplc  was  rirtendcd-     No  fuch  .A«ng  hasj 

happeJ»Q^r*'-T!^]bSs  hti.lsccn  a  ft^p,  if  I  paay  -fi)  fay,  in  the 

prajJldcf  of  i;hc^'cpuf,t,-by  tuj^j  ^nfcrting  the  chnitean  name 

of  the  {Ufi^^d^^^  4^4  whethsf  ^he  plaintiff  diould  fufter 

by  this  inotioji,'  V  fi^^  inarfKal»^e«;fule  of  this  court 

w;<yUki[  uroy^  iinonftrons  Injufticc,  , 

.^ThU  ruloii.,^onftrued  vciy  ftriffly  in  general 4  but  thert: 
ftCf-eaxqjti^n^^:  1^]hy  U:an  agreen^nt  ex^  |t  is  not 

by  ihejjter^  \fp^oi  t(}e  Tuh&   oWhy  U  an  iippoihian 
excepted}  Jhm  is^  bo  iucl^  f^xceptioi^,  ^..^  .%^  ^^  ^^ 

rule*    J  .'tj\-     ',.•..:•:{ 

It  was  obje£ied,  the  party  woi4d  b^  4ctaiiied  in  cuftody 
all  the.  long  vacation;  but  this,  on  the  circumftances  of 
the  C3&J  it  appearejd  would  npt^happfillt 

•  l^ngnwuBatkal  Wo{ds.  iq^oq  Affidavit 

•  t        •  "      •  •  •  f'     f  *  ■  * 

OBJECTION  to  Vhe  words  of  an  affidavit,'  that  they 
jpomwn^ncyAsnid^:  :....;  v.. 1,. ,.    .:         .;    , 
I  575  ]      ^Tbi^  word«  tircr^,  tliat  thry,,  ihu  di^oncnts,  nor  any  of 
thfxt),  xtiever  reoeiv«d.    .  .:..,.,(,  ....  ,  • 
•          -  .      -  L^,j 
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Lati  ManMd  hdd^  distthe  meuLing^  was  aj^^aztrnt; 
And  that  i£  tbef  had  received  aoticc,  the  iofta  of  vrotd/^ 
7culJ  nerer  bring  them  q(I^  on  an  indiifhnent  of  fojprjf'  \ 

Writ  of  Errof. 

THE  variafacfe  in  the  itA  of  crrcMv  in  the  cafe  kteff 
before  the  court.    L<Md  MarupM  took  notice^  time. 
i:w3stbeiame'to  dxem  s  if  it  had  beennohe)  forthatbf. 
fie  J  G.  !•  r.   13.  writ$  jof  error,  where  there  was  a  vari- 
^icc,  were  to  be  amended  fnto  the  court  n^to  which  thej 
vat  returnable ;  which  wa^  in  this  cafb  bdbre  the  LoitDS« 
inPiRLiAM£2<T,  whert  it  would  fxe  amended  of  eoorle* 
Thit  therefore  the  jiirifSB^^n  of  this  coon  had  nothing  to* 
i^  with  it^  • 

RiXE  DISCHARGED,  as  tq  the  atoendn^ent  of  the  Writ, 
wkhoRt  cofts* 

Upon  cofts  applied  for.  Lord  Mansfidd  faid,  Would  70a 
hirethe  court  pa^  them?  I  ai^  fure,'tf  the/areto  be  paid| 
kT2s  the  court  in  thi^  cafe  who  (hould  have  paid  tbenu 

Mr.  Jnftice  AJkn  this  da^ j^  being  the  twenry-firft  of  June^^ 
"Snt  a  CHARCE  to  the  Ci^A^D  JURY,  i^^iting  the  impor- 
tance of  their  trufts,  both  to  individuals  and  the  puUic^ 
psmcnfarl^  as  to  that  part  which  concerned  the  Aippreflion 
of  difordeziv'  houies,  and  thereby  ftopping  t|ie-  &i[l  fouroe 
of  die  mo^  ignomintoiis  and  fittal  vices. 

AdioB  of  Debt  for  doubl?  Rent,  on  the  Statute^ 

n^WO  hundred  aqd  forty  pounds  churned,    for  ^^ ' 

I     year's  double  rent,  as  ^  peiialty  for  overhplding  pre- 1 
mmes,  at fizty  pounds /rr  ^igfotrm  in  value*  '"  '"*'•  - 

Verdid  and  judgment  ftlted^  that  the  plaintiff  ^hall  r^  * 
cover  one  hundred  and  eighty  pounds. 

Contended,  that  this  being  a  fixed  debt, 'the  plauitifi^  [  276  ] 
nmft  recover  the  whole  |  pr  the  verdi£l'is  found  agamft'  * 
bim  for  the  whole. 

Another  obje&on,  that  the  habendum^  in  ihe  Idaue  is 
from  the  firfl  of  June^  for  three  years^  and  notice  to  ciuk 
iiwithefirft.  '      ^    '      :  1 

%aA 

*  Mala  grammatica  aon  Txtiat  chamm:  '     *   >  ^ 
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Lord  MansJielli-r-'PTom  th^  flrft  of  Juneihtn  is,  that  on 
the  fecotitd  of  JuHe  the  tenancy  begins^  and  holds  to  tk 
firft  5  therefore 'declaration  good. 

Againft  this  the  following  cafe,  with  another,  was  feted, 
Leviellyn  againft  /i^//MM0/ and  others,  Crt^^Ja.  term  M'k^- 
anno  octavo,  in  B,  R.  EjeAment.  Leafe  on  the  twdfth  of 
Dscpnber,  Habendum  a  primo.die.  Jury  found  a  leaie, 
dated  the  firft  of-  Decembar,  (habenflum.  fixffn  hencefortL) 
but  delivered  .on  th^  twelfth^  .  Coiirt  held,  it  ihould  be  t:- 
ken  from  t;}^e  daj  of  the  date,  and  from  heQ<;efQrtI^  are  one, 
beings  coopiputation  from  the  time  paft ;  But  they  faid,  a 
leafip  of  the  firftofi  December^  habondum  9  di^  datu^  ejefl- 
meot  qinnot  be-alledged  the  fame  day-: 
^  Lord  Mans/je/d-r^Tbc  only  difference  is^  yoi;  b^ia  from 
the  wrong  end  ;  you  ftate  a:  cafe  which  relates  to  the  com- 
mencen^^t  gf  the  tqrm^ 

As  to  the  other  objedion,  it  was  likewife  difmifled,  and 
it  TK^s  obfc^vedfi.that  the  defendantji  to  the.  declaration  of 
the  .plaintiff,  pleads  qU  del^t  >  that  is,  neither  .the  whole 
nor  any  part  thereof,  ]}y  Mr^i^h  he  puts  h^mfelfpn  the  jury, 
to  try  npt  only  whether  the/whol^  he  doc^  but  .whether  any 
part  be  due.:  And  ^e^efqre  ^cfy  ^ay  find)  agaii^i^  iam  for  a 
part.'     ,  ^,'; ':  ,     .  ■      ,-,,•.         .;      ;j^ 

Third  (jdjjeiUon,^  that  wherc^  th,e  jury  i^4.  fcfund  one 

hun4^4',%^i.'?l|^X.  po^^^>.  ^^  .^hie  Rouble  c^sun^a^  ^  ^ 
year  and  an  half  ekprelsly,  tlxis  was  ap  qrox  '^  the  compu- 
tation. Difmiflcd  alfo  immediately,  as  being  an  error  of 
computation  in  the  objeftor,  to  fuppof^j  this  ap  error  in  the 

,    Paxifh  of  Rething,  .  .  ^ 

AGAINST  ih  order  of  feflibny/  by  wHch  an  owicr  of 
two  jjjftices  to  coUcft  a  feparate  rate  in  the*  tltiung  of 
Nnuburtt,  had  bsen  quafhed* 
.  ^  .  The  ord^r  of.  the  two  juftices  was  upon  the  13  fe"  14 

•  Car.  2.  arid  upon  ihe  gi'otmd,  that  the  inhabitants  of  the 
tithing  were  unable  to  receive  any  benefit  froni  the  fhtutc  of 
Elizabeth. 
[  277  ]  Itwasar^ed  hjr  Mr.  Dumiing^  m  fupport  of  Ac  order 
cJ  the  two  juftices,  that  the  13'  bT  ivj  Car.  1.  provide  for 
the  feparation  of  fuch  parilhes  as,  by  reafon  of  their  hrgc- 
ifefs;*cannot  receive  benefit  from  the  ftatute  of  43  Eliz. 

ObjeftioD 
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a^cBbm  againft  the  aider  of  feffioAs,  4^t  the  parifb 
wkidk  xht  order  had  conMercdt  had  m  h&  received  fomc 
benefit,  and  was  therefore  mot  within  the  (hitute. 

Mi^  Dunmng^  on  the  other'  hand — ^That  the  legiflature, 
if  thej  were  ap^ing  a  remedy  to  a  mifchief  which  did  or 
could  (cxift,  flauft  only  mean  fuch  an  one,  as  where-  the 
churchwarden  could  not  conveniently  pcrforai  his  duty  vHth 
the  reft  of  the  pariih  officers,  nor  the  parilh  conveniently 
come  at  them.  For  no  portih,  take  it  to  be  as  large  as  to 
£11  a  county,  or  even  as^  large  as  the  kingdom,  can  have 
r»cr  been  in  the  ftate  of  not  receiving  the  besiefit  of  the 
43  of  ESz^^t  alL  Taking  this  to  be  a  meaning  that  fuch 
a  porifli' was  meant,'  as  ^ere  the  churchwardens  could  noc 
ccffiveniently  perform  thdr  dizty,  nor  the  pariih  conveni- 
eody  qomie  at  them,  that  then  fcarce  could  there  have  ex- 
ilted  zcafCf  to  which  this:  meaning  was  more  applicable 
than  that  before  the  court?  *  Fo^that  this  is  ftated  to  be  a 
lit(ie  infidated  tything,  twenty  miles  diilance  from  the  pa- 
riih. The  parilh  officers  can't  very  conveniently,  (per- 
forming their  duty  as  they  do,  without  reward,  and  without 
any  nded  of  increafing  the  difficulty)  they  cannot  very  con- 
Tcniaitlygo  twenty  milcf  to  coQeAi  nor  the  pariih  fo  far 
to  attend  them. 

That  the  meaning  of  the  order,  in  faying,  the  tithing 
could  not  conveniently  receive  the  benefit,  is  explained  by 
the  iitnation  of  the  place,  and  the  only  conceivable  intend- 
ment of  the  ibtute.  . 

That  even  if  thefe  words  had  not  been  in  the  order  $  but 
they  had  poiitively  declared,  that  the  tithing  could  not  re- 
ceive the  boiefit ;  there  vrould  fliU  have  been  no  ground, 
opoD  inch  declaration,  againil  thdr  order. 

That  the  utmoft  that  can  be  objedled  againil  thefe  words 
is,  that  they  are  unneceflary ;  for  that  the  ftatnte  fhews 
phmly  wfa:;^  was  coniidered  and  provided  againft.  Some 
pariihes,  by  reafon  of  their  iltuation,  could  not  receive 
the  fun  benefit  of  the  43  Eiiz.  and  this  only  was  or  could 
be  in  contemplation,  if  any  thing  was  meant ;  and  the  pro- 
viiioQwa%.that  thofe  who^  by  fiich  circumibinces,  were  in 
a  vorie  condition  than  other  inhabitants,  though  it  was  im- 
poffible  they  could  ^ve  been  totally  out  of  the  benefit, 
ihotdd  be  put  on  the  iame  footing. 

That  the  propofition,  thus  maintained,  appeared  fo  felf-  r  278  1 
evident,  or  at  leail  fo  clear,  when  entered  into,  that  the  ^     '     •* 
odf  thin^  diat  feemed  requifite  to  prove,  was,  that  it  had 
not  almdy  been  othcrwife  decided.     That  there  had  indeed 

been 
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l^aan  fcvcral  4i£h  prefervcd  ki  notes;  but  tbit  ttore  bad 
^n  ai>folH«fy  no  fi^emn  dectficta,  nor  cvca  any  thing  mi- 
litating ftziQi^y  9g^nft  this  interpreution  of  the  fiatiite. 
^  to  tktKi^g  and  inhabitants  of  St^  GiU/s  in  the  £elds, 
that  there  the  dettrmin^tionj  though  this  cafe  had  b^cn  of- 
teti  agitated,  w;is»  thH  a  reparation  being  fiafted  of  the  in? 
ner  cUvifipn  of  St.  GHe/h  the  court  fai4»  non  conftat^  this 
is  a  new  term)  an^  we  know  of  no  fiich  divifion*  That 
ibmethiiig'  more  palled  in  converfatipn.anioiigft  diejudgesf 
but  Ho  d«cificm.  That  the  fmUx  at  St.  G£/s  is  QO(lung 
in  coo^nffyQjB.of  that  in  ((ueftion»  as  to  extent. 

That Jn  the  c?de.of  P^eton  and  Wffigard  there  was  no 
fiatiBg  that  the  parifli  could  not  receive  the  benefit.^  that  it 
appeared  for  123  years  they: had^in  fad  receifi^  hi  That 
it  is  ^Htd  thfcre  that  Lord  Maoi^JdMi^  xnius  jodgmcnt, 
that,  "  the  policy  of  tl\t  ftatutcof  Car.  2.  was/ted:  That 
V  the  diftri£^  (hbuid  ratbtr  be  efdargcd  tfaaa^  dttniniihcd— 
«  and.tbf^t  inability  fhould  'have  been  proved  1  that  none 
«<  was  proved,  but  the  contrary.'^  Ihat  in  Ae. declaration 
his  Lorciihip  was  thozx)i^ly  juflified ;  for  that  it  ^speared 
they  bad  the  full  benefit,  and  had  always  had  it.  That  a: 
to  what  wi^  to  be  i|lab^ity,  the  :^urt  had  at  diat  time  no 
occaiion  to  go  into  it  :  And  t^efo;i^e4  Mr.  Dimmng  fald| 
he  prefuxned  it  was  ftill  open  to  him  to  undecftaiid  tim  cafe 
asnbt  ag^bft  him  \  and  that  it  \%  the  only  (Mac  of  any  authorU 
ty.  That  therefore,  he  thought  himfelf  ftiU  at  liberty  to  hope 
his  Lordfliip's  concurrenpc,  to  fuppori  him  in  tjie  it^crpre- 
tation  of  ,thc  ftatuteof  the  ig  .W  14  Car.  a.  ic^as  to  make 
it  applkaUc  to  what  i^  pofQble  and  eaiiLy  conceivable, 
inftead  of  what,  in  his  ideas,  was  by  no  means  cither. 

That,  on  tbefe  {^roands,-  he  begged  leave  to  conclude, 
ihore  was  nothing  in  the  order  by  which  it  appeared  the  juf- 
tices  had  been  wrong  ;  and  then,  that  he  flioald  only  aik 
the  ufual  rule  of  the  court  to  be  applied,  tluit  nothing  wrong 
ihall  be  intended  againft  the  juftices,  which  does  not  ap- 
pear. 

That  ht  had  omitted  to  obferve,  that  there  is  another  ob- 
jeAion,  namely,  that  a  tithing  is  no  word  wxdun  the  del- 
cription  of  the  ftatute.  That  to  this  he  fhould  reply  bricflvy 
and  content  himfelf  with  faying»  th:^  divifion,  the  word 
ufed  in  the  cafe  of  St.  Giiej%  and  in  the  €d)je^on,  is  (as 
he  doubted  not  the  court  would  anticipate  hWx  hi  faying) 
a  very  vague  word ;  whereas  tithing  is  a  very  definite  one, 
and  muft  coiifift  of  no  iefs  than  tea  houfes,  wjth  the  pro- 
per officer.      ^ 

On 
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Ob  the  otUer  fide  in  fupport  of  the  order  of  fiffions,  by  [  I79  1 
whkh  die  order  of  jufticcs  vras  qtiafhed* 

ITat  it  is  adcnitted  the  jufticcs  order  b  proper  ia  other 
refpeds}  but  that  there  Is  a  queftiofx,  whether  the  divifioa 
was  oeated  before  of  by  tl^is  <jtdtr.  That  it  does  not  ap- 
pear >th^  the  overfters  Were  made  to  a£l  for  this  tithing  as  a 
feparatc  divifi(m ;  that  it  tras  apprehended  the  two  juftices 
ought  to  have  dated  this  i  and  that  'till  k  was  doce  there 
vas  no  di^iiioti. 

b  the  cafe  of '  Wijigpri  it  was  ftated>  that  the  parlfli  of 
Stanhope  in  the  totuity  palatine  of  Durham^  had  a  joint  ap- 
pointment—^tl|c  itooney  levied  by  another  afleflincnt — that  it 
bd  four  diftin^  quarters—that  it  v^s  twenty  miles  in  length, 
and  eight,  at  a  medium,  in  breadth.  After  this  an  order 
was  made  to  fepafate  this  quart^>  and  removals  were  made^ 
and  appeals  frbm  ome,  quaitei:  ag^inft  another. 

That  the  tafe  was  twiee  folemnlj  argued.  That  Lord 
MdH^ld  dedaitd,  that  the  policy  of  the  ftatute  was  mifta- 
kcn,  that  the  diftri^  (hould  rather  be  enlarged  than  dimi- 
H'ihed.  Th&t  afterwards  his  Lordfhip  faid,  but  not  as  ne- 
cdarjr  to  the  decilion,  that  the  inability  ihould  have  aj^ 
pared* 

That  Mr.  Jufticc  Wtlmot  had  faid,  he  was  of  the  fame 
optnion  as  to  the  firft,  and  that  one  hundred  and  twenty 
years  had  proved  they  were  not  under  inability ;  and  that 
iht  fabfequent  forty  years  practice  could  not  alter  the 
Q&gc* 

That,  in  the  cafe,  now  before  the  court,  there  had  been 
an  acquiefcence  of  fifteen  years  only;  in  the  other  of 
forty,  ' 

That  Mr.  Dunning  had  fuggcfted,  there  i«ras  a  difference 
of  opinion  about  the  policy  of  the  ftatute,  but  that  on  the 
cafe  it  appeared,  that  his  Lordfhip  and  Lord  Chief  Juftice 
W7/aiflf  both  concurred,  and  that  no  cafe  was  ft»ted  in 
vhich  it  Was  aflirmed  to  be  otherwife. 

That  to  prevent  uncertainty  of  fettlcmcnt,  multiplicity 
of  officers^  and  encreafe  of  expeacc,  the  contrary  to  the 
pcrficf  of  that  ftatute  would  be  neceffasy ;  for  ^he  more  you 
fcpaiate  pariflil»,  the  more  you  multiply  officers,  and  en* 
citafe  the  burthen  of  rotation  and  the  difficulties  of  the 
pow.  That  an  order  of  I7j5,  which  had  been  ftated,  was 
a  mere  order  by  confent,  and  ^  ftich  given  up  by  the  coim« 
fvl,  and  that  there  was  nothing  elfe  to  fupport  the  order  of 
Acjaftictt. 

-'  "      Lord 
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[  t8o  3  .  Lord  3f/i«//5>A/— There  cannot  be  fo  clear  21  cafe.  With- 
out cntcriiig  into  the  general  argument,  what  was  the  order 
of  feparation  ?  It  is  a  mere  nullity.  It  does  not  appear 
there  were  any  overfecrs  appointed;  but  it  appears  nega- 
tively there  were  no  overfeers  'till  1772,  which  docs  by  no 
means  conclude  the  court  to  fay  there  were  any  appointed^ 
even  then. 

Mr.  Juftice  j4fiorf — ^There  is  no  need  of  entering  into  the 
queftion  whether  the  policy  of  tlic  ftatute  is  good,  or  not ; 
but  it  muft  appear  clearly,  that  the  parifh  was  not  able  by 
reafon  of  its  largenefs  to  receive  the  benefit  of  the  ftatute  of 
Elizabeth  ;  there  is  no  fuch  thing  ftated  herej  there  was 
nothing  to  create  a  feparation,  but  a  mere  order  by  confcnt, 
upon  which  nothing  was  then  done  \  nor  appears  to  have 
been  done  to  this  time  5  it  was  oYi  a  nropolal  between  the 
owner  of  this  tithing  and  the  parifli  bacer  of  Beetblf^. 

As  to  what  was  faid  about  the  ten  houfes  it  does  not  ap- 
pear;  nor  can  we  infer  there  were  more  than  ten.  And 
this  inconvenience,  ftated  as  general,  I  dare  fay  affefted 
Mr.  Smarts  the*  owner  of  the  tithing,  and  perhaps^  no  bo- 
dy befides. 

Curia  confenfit  unanimiter. 

Rule  made  absolute  to  qua(h  the  order  of  justices, 
and  confirm  the  order  of  Sessions. 

Attorney. 

ON  a  queftion,  whether  an  attorney  might  be  bail ;  it 
feems  the  objcftion  was  held  to  be  reftrained  to  the 
court  in  which  he  was  attorney ;  fed  de  hoc  quaero  ultcrius 
ctfi  non  immerito  videatur. 

Penalty. 

RULE;  never  to  take  out  execution  for  a  penalty  up- 
on money  to  be  paid  by  inftallments ;  you  muft  never 
take  out  execution  but  upon  the  money  aftiwlly  due :  There- 
fore the  jury  often  find  what  is  really  due. .  Lord  Maw 

Habeas  Corpus.  .  , . 

A      Man  brought  up  by  habeas  corpuS]  who  bad  been 
/j^  committed  for  a  felony  in  violently  afiaulting  and  rob- 
bing Mary  Hill  on  the  King's  Highway.     Notice  had  been 

ferved 
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rerred  on  Mary  HilU  that  the  court  on  fuch  a  day  would  be  j[  ^<  \ 

mored,  (sTr.    But  notice  was  not  ferved  on  the  committing 

jcfiicc 

Hie  cooit  faid  this  notice  wasihort. 

The  woman  did  not  appear. 

Lord  Mansfield  ordered  the  prtfoncr  to  be  remanded,  as 
cot  entitled  to  bail,  being  c6mmitted  not  on  fufpicion  of  'fe^ 
mjy  but  on  exprefs  charge  of  felony  on  the  face  of  the 
mnoti  and  thorefore  not  to  be  bailed  unlefi  particular  cir* 
lumfuQoes  had  been  (hewn.'  .  -    1 

-r  '  •:•  Baih- 

ON  it's  hcasg  objeAed  ftgaiuft  a  perfon  that  he  ftiled 
hiffifelf  j^ttetnan/  when  he  had  a  commlflion  in  the 
Btrmngiam'  ynj'^h6T^^Mahlfit/d^--U"  no  naan  to  fay  he  is      * 
a  gentleman  trtio  dealrlfy^<!ommi(fion  ?  * 

Bradley  Clerk  of  the  Peace.. 

ON  a  qiieftlon,  whether  the  clerk  of  the  peace  taking 
an  afUgnment  under  the  z£i  of  infolvency,  the  affign- 
iDcut  ihall  go  to  his  heirs,^  fubje£t  to  the  provifions  of.the 
^%  or  to  his  fucceilbrs* 

J^rd  Mansfie/d—Vihether  the  ckrk  of  the  peace  took  •  Nomine 
oScialiy  is  not  regularly  before  the  court.     However  there  ®®"*- 
f3n  be  no  doubt ;  it  gives  to  the  clerk  x>f  the  peace,*  not  to 
kim  2nd  his  hdrs. 

Another  queftion,  whether  the  aflignment  fho^d  not 
tatc  been  by  deed  indented  and  inroUed  ? 

Lord  Mamfiili — ^I  fuppofe '  there  is  a  purchafer  which 
makes  this  application  ftiil  more  improper,  if  an  agreement 
^  depending.  If  an  agreement  has  been  made  aAually, 
^^  your  a^on»  and  the  court  will  give  a  folemn  opi* 

Infolvent  Debtors. 

ON  the  a£k'of  32  G.  2.  for  the  relief  of  infolvent  deb- 
tors 5  the  court  did  not  receive  the  petition  for  want 
cf  notice  to  die  plaintiff.  '        • 


Evidcnre. 
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lif^J 


Evidence. 

ON  a  motioii  to  enlarge  dine  of  trial,  on  account  of 
abfence  of  a  material  vitnefs. 

It  Was  <m  a  caft  which  arofe  abroad.  The  difpute  v 
tboat  a  qizantity  of  rum,  and  whether  the  rum  was 
I^inti£P^  private  property,  or  belonged  to  the  owjucifc  of 
ihipb  It  was  faid,  the  fetond  matt  of  the  (hip,  was  the  or 
peribn  who  cotdd  prove  this  point :  And  they  refufed  to  : 
mit  an  etKry  made  by  the  fecond  mate,  in  proof  of  the  m 
tcr* 

Lord  Mansfield-^li  the  witnefs  was   dead  this  evldcn 
irould  dertainly  be.  good.    Thei^  ufed  to  be  thought  a 
£erence  if  he  was  beyond  lea ;  but  I  foe  no  reafon  for 
dtffereHcef  imkft  it  (hould  appeal  the  witnefs  is  comii 
hoitie.     Thi^  is  not  the  dafe  of  a  caufe  ariiikig  in  EngLr 
imd  the  witnefs  goes  abroad.    We  will  therefore,  though 
the  common  caie  we  enlarge  only  for  one  term,  enlarge 
this  cafe  in  iilfinittim  if  the  witnefs  <annOt  be  come  at^  ai 
they  refufe  on  the  other  fide  to  admit  real  evidence* 

Goodright  on  Demlfe  of  Roffc  ogdnft  Harwoo< 

AJumautrj  Nate  $f  the  Atgaments^  in  the  ^teftwn  ef  Rei 
eution  s  with  the  opimons  cf  the  Judges  more  ift  /arge.  C.  J 
a  I  Jtine  1773* 

THIS  i^-ss  an  a£lion  of  qefhnent,  to  recover  chambe: 
in  Lincohi*s  Inn^  On  afpecial  verdiA,  the  jtiry  four* 
a  will  made  by  Af r.  Lacy  in  17485  (whereby  the  defender 
claims)  and  they  find,  that  he  bdng  fdied,  iitf.  «/•  of  th 
chambers,  and  alfo  being  intitled,  by  virtue  of  a  msiniag 
iettlcment,  to  certain  lands  fold,  and  the  money -to  be  em 
ployed  in  the  purchafe  of  other  lands  to  the  fame  nfes,  bu 
which  money  is  not  as  yet  laid  out  in  the  purchafe  of  othen 
did  by  his  will,  bearing  date  as  above,  devife  as  follows, 
give,  bequeath,  and  devife,  .to  my  dearly  beloved  fri«!u 
Mrs.  Jlfr^nf  Harwoodt  all  my  real  and  perfonal  eflate  wh^t 
foever  and  wherefoever ;  aAd  I  further  will  and  ddire  tha 
fhe  pay  the  following  legacies  ^  \S^  ^^^^  find  9  fimdl  on^ 
to  his  niece,  the  plainti&^  who  is  heir  at  law,  and  two  otha 
legacies  in  the  ufual  manner  to  fervants]  and  that  afterward 
in  the  year  17561  he  made  another  will  vti  writing,  figntvl 

bv 
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hj  Wmfctf,   and    atteftcd  bj  tW'ce  fuMiriKhg  witncflcs, 
thereby  he  made  a  diflferent  dypofitroo  5  birt  tti  what  parti- 
culars on  their  tm'A  they  lahmr  not?  and  th^  filrtiiartin 
::.eir  ozth  fay,  that  thev  do  not  find  that  the  teftator  dtn- 
t::l?ed,  or^deftndank  dcftroyod  k;  Or  whai  «  become  of  it,  [  283  3 
'iter  know  not,  and  conchide in  tlie  uliial  ibftn,  jjrtying'tKc         » 
liigmfait  of  dfic  court,  Whether  tliis  be  a  revocation;  aSd       • ' 
if  it  be,  tlieT  find  for  thfe  i^amfiff;-  if  otKerwife*fbr  dei^- 
canr.  '  ■     •   >       .    •    •  .^  i      •  ta; 

The  firft  wjH  i^-as  in  evidence  on  the  trial;^       '  ''■'         '^ 
It  was  argiied  by  Scijeant  BaHmid  fcr  the  plaihtifF,  aoid 
^rrtssii  Davy  for  the  defendant.    -      .:.--*• 

Sei^cairt  Btirlnrtd — ^Tliat  as  the  dctifec -cannot  t>e  to  tifec 
fKc  Ttme  intereft  as  in  the  firft,  ihe  WsA  to  t«k}t  honb  at  7LJt\ 
•- r  every  diing  had  been  given  htr-by  the -former  trtB,  ci- 
trpt  2  [or  3]  tricing  kcgacics ;  Vand  if  feaarthiSi^  was  tak>Jb 
>iy  fi-om  her  by  the  lattfer,  the  fliiiner^aild^iarfter  cWlBl 
wiftand  together.  *     ^''-^  **    ^-  .     •  • 

Sojeant  Ueffj  for  dtfcttdant-s-That  there" -mtrft  be  *& 
r.t>>  rerocandi^  that  no  ^accidental  ddftnuftiot^  ^*a  WiA 
'  ould  fct  it  afide.  That  Si  will  cannot  be  revoked  trithotxt 
ctiicr  cxpnrfs  revocation,  ^r  gontrary  appo;ntmcnt-u,.S?r- 
tttt  Btnrltmd  in  Km  rtfj^cfetonj  xAtdA'^Hci^ward  and'  i^ftu'^fi/ 
—I  Trts.  i^p.  Lord  /fir^wiVi^.  faidt  .thc^AttleiQj^nt  In 
^  cafe  fery  proTid^tiaHy  r^ked  thc^\yiUj  though,  the 
ufc  cotdd  nbt*  take  cflSa.'*  *     '^  •'  '^'    .  ' 

Soricant  Da^y — ^That  in  the  cafe  of.  Lord  AngUfecfz  will, 
'V  Hoofe  of  Lords  was  of  opinion,^  that  ttvo  wlHs  and  fe- 
• -T^  codicib  mad^  ont  eiife-c  vSnSL  111  the  caffc  of  Hitciftn 
3rd  flfl^,  t  Sisvfrr\  ah  ifioc  had  bfcich  directed  out  of  ihc 
^-tchcquer  npon  abJH  tjf  the  heilr  at  law**  brhi^ng  j  a  revo- 
n^icm  was  found;  Ix>fd  ffoA'/ feemcd  to  .havr;  been  much 
r&mfirfj  anpthih^'iSiie  wasdircftcd;  the  jurt  find  IpecU 
•'^alatttr  wlli,  hot:  do  not  find  he  has  devifcd,any  lands. 
C'gcrt  derei'riihied,  i  f eVotation  did  A'of  iip^ci^r ;  for  that.it 
■-*:  tt6t  feohdaiiy  Ikiids  paHcd,  arid  thdrcfcrc  it  ftoodii- 
dif^t.  •"■-.       "••'     ■  "  ••'*-^V  f 

Lord  CWtiF  Bifrdti'Wafr  indeed  faj^,  %^i  tticrfe  is  i  fe- 
ftd  febftantSve  liUtj^dant  %v4ft  it  operates  ^  a  rcrocatidn, 

m;  ButU^A:^  tebtfiferwile  hcrfe; '.ind'5t' does  ndt'ttp-     - 
p  bat' it  mrght''bfe  a  confit-matfon."  '  .'..;. 

;  AW.  2<t}.  4  f:  a.^  JT.^  ft  ih*  ^fc^triient :  Special  vir-  ^ 

4  ihat  Sir  ff:  Imfi^fritr^  [pn' ^h6Vi  tvJW  tht  queftten'))e- 
^  At  Exchfcqtrer]  ifi  r644  ihadii  will;  21145  he  xh:Aie 
Y  aUud 
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aHud  teftamentum,  but  what  was  contained  therdn  tbe  ju- 
rors are  altqgethdr  ignorant :  Judgment  four  years  after,  in 
K*  fP^  for  tEe  plaintiff}  judgment  affinped  in  the  Houfe  of 
JL6rds, 

Vide  Sa/keU  592^    Where,  in  the  fame  cafe,  the  court 

was  of  Ofumon  this  was  no  revocation,  but  might  concern 

£  2S4  ]    other  lands,  no  Isuidsat  all,  or  might  be  a  confirmation  of 

.the  former%     Here  ^r.  Lacyf  in  1748,  deviied  his  real  and 

perfonal  eftate  to  the  defendant;  and  gave  direAions  to  her 

for  the  payment  of  legacies*    That,   in  I7;6,   he  made 

; another  diffinrent,  but  what  it  contained  they  do  not  know; 

and  they  do  not  find  that  teftajtor  cancelled,  or  defendant 

deftroyed  it ;  they  do  not  know  what  is  become  of  it.    I 

.  might  contend,  that  this  part  of  the  finding  is  repognast, 

l^nd  therefore  void  ^  for  if  they  never  faw  they  had  no  1^ 

^  evidence  \  if  they  did,  how  could  they  find  a  different  dlfpo- 

fition^  and  yet  not  know  in  what. 

'  (It  was  objefted  from  the  bench — ^What  if  they  had  been 

.told  by.  an  attorney  who  drew  the  will,  that  he  ^meaoti 

^  d^crent  difpofition  ?)  Serjeant  Dayy,^  Sir,  that  might  have 

;  been  fomething,  but  they  fay  no  fuc^  thing* 

ObjeAion  from  the  bench,     l^et  •  the  jury  is  not  to  find  1 

'  the  evidence,  but  the  faA,  and  give  their  judgment  upon  > 

it.  '  t  \  [ 

.  Serjeant  ZXjvj^— But,  my  Lord,  it  would  have  gone  jk»  | 

farther  than  evidence  of  meaning,  and  not  a  will  aftuailj  1 

made.  ..    ,  ' 

Now  as  to  the  point  of  revocation.     It  was.faid,  and  tni 

fanie  argiune^t  raiji ;  tlbroughout,  that  every  latter  will  re 

.  vokes  a  former,     "tis  true  in  words ;  but,  I  fay, ,  to  re^-okt 

a,  good  will  IS  required  that  the  ktter  be  inconfiftent  vith 

thq  former ;  or  rc^vpfce  it  in  exprefs  words..    So  that  all  tk 

,  arguments  ufed  by  Pemberton^  Mir/mrd^  and  tfaofe  great 

men,   froAi  Siiunburnep   GoMphiny  aadr  Cokcf   are   merelj 

found. ,   I  own  that  where  an  a£|b  is  done  irreconcileable,  a 

^  infpnfifterit^  'tis  a  rpvocation-T- As  if'  he  make  a. will  to 

perfon  incapable  of  taking ;  though  this  be  void^  *tis  a  R 

.vocation  of  the  former  by  the  plain  intent-:  And  fb  if  a  ft 

,.Qfiment  be^maciewitliout  livery.    But  jfjthere  arc  two  wiM 

* 'cpnfiftcnt,  Jbp^l>|ft^nd,..and. iliaU  be  huf,  tmc  will  and  initn 

ment,  and  operate  jointly  as  the.  wKole  Jail  wiUof  the  tefb 

tor.     Every  fevcral  .'deviijb  is  in  like  manner  the  will  of  tk 

.^teftator.  J  give  my reai  eilate  ^o  Ay  this  is  his  wiU:  I  sr*< 

..  To,  much  of  my  ^tm?X  tQ]B\  this,  ishis  will :  And  thus  ii 

jiicrc  evei"  fo  ropny  particular  dcvifeSj  witliout  regard  to  c 

f»..''  "  "^  fcrcii' 
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ftr^nce-of  time  or  inftnziiaent  containing  tbem>  aH  taken 
together  co&l^tate  his  complete  laft  will ;  nor  ihall  any  be. 
dctbxed  on  account  of  ^tboTe  iirhich  are  fubfequent,  imleis* 
isr  namkA  repugnanqy  between  them.      ... 

But  'tis  faidy  if  there  are  two  wiOs  without  .dates,  neither 
SuU  &sndf  that  is,  if  the  pne  be  inconiiftent  with  the  others 
hit  otherwife,  both.  Coward  amd  Miajhal^  Cro.  £.  the 
Rwrt  determined,  mbcrc  there  were  two  wills  that  both 
s^iitth^d^  though  the  teftator  had  married  between  the 
Oft:  2nd  the  other ;  ^nd.  this,  .though  there  was  a  manifeftl|K  [  285  3 
Mttoii  difpofition  ,\>etween,  one  and  the  other  i  [and 
liwt  a  mtterialone]  fmce  they  werp  npt  contradidory. 

it  ieems  then,  that  there  may  be  difi^rent  inftnmient^ 
bstii  of  them  coniiftent,  and  botk.  ihall  fland.  A  man 
Bi^es  a  partial  difpofition,  as  of  his  lands. in.  the  province  of 
yjri:  he  may  make  another  of  his  land^in  the  province  o£ 
^-ntrhutj :  If  he  xnakesL  a  will  afterwards  coxitradidtory  to 
Ki^  of  the  finrmcr,;  larhich  ihall  it  revoke  ^  Only  that  to 
^\i  it  is  contradi£^Qry.  On  {he  woxids.  aliud  teilamcnp 
jttr.,  it  was  contended  in  the  cafe  of  H^UcHa^  and  Majfet^ 
^  it  mutt  be  anoth^  detached  froixi  th^e  jbnner,  and 
^t^ore,  as  being  the  hAf  defeat  t^e  operation  of  that 
^  preceded  ;  but,  this  £iiled.  on.  the  principle  already 
tataincd,  that  every  part  of  a  will  is.  the  teftator's  will; 
^  the  wMc  coHc^vcly  h}^  laft.  Perhaps,'  the  teftator 
Itt^  have  a  doubt  as  ^o  the  tScSi  of  ^  former  will  on  the 
"^converted  into^inon^y,  which  were,  to  be  reiveiled  in 
^)  for  if  a  man  gives  all  his  real  and  pecfpitial  eiiate,  and 
^i^nt^ds  lays  out  -money  jin  lands,,  neither  the  lands  will 
rfinorthe  imcre^  ip  equity.  .  A  c.a%  was  jne;ntioned  a  R. 
)rfi»  2.  where  a  rcvocaiaaa  was  hdd,  becaufe  a  diflerentex- 
ator ^pointed.  .  /.  ^  ,;.  .  ,..,:.: 
I  tiunkj,. whether  a  revocation' /or no  revpption  is  matter 
J tft,  aQdnuift ,he  le:^ i^p^the. jury ^ ,!it  yfaSjibe ycry  iffue ia 
w  H.  KUiigmu*^fs^{c  I  jas^wjiethcr  a  majDt'guiity.otf  munier, 
^£:loBy«f  .any  other  kiod^hefe  are  technical  legal  terxxis, 
l^vMr  the  jury  fixque^l)^  find,  the  coRip|icated  fadl^  tog^ 
k  with  the  m^ter  of  law  ,r^ultingjfepjpa  it,  .[1  think.  Ser- 
^  Davy  intfixle4  to  intini^te,  that  i^oux  the  imperfe^on  of 
l|^£nding  oathie  ipedal  verdi&,  the  court  were  l^ft  in  uncer- 
^1  and  tl^  as  l;hey  had  .not  taken  upon  them  to  find 
^*^«i%f.at;lcail  a  yenira facias  de.novo  woaU  be  proper- 
WqiL  wluit-monc;  part^^la^^  1  ihould  filmoft  incline  to 
^  the  jiiryj  frcwk  what.  Serjeant  D4fvy  faid,  had  found 
Y  a  thlt 
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A^t  lie  ihade  a  feeohd  Wfll,  but  *d  not  revoke  the  fif ft,  [iS 
^ne^inirig  not  iti  t^rms)  ind  then  left  the  title  to  coiirt. 

Objeftionfrom  tKc  bench — Suppofe  the  jury  had  fourni 
thus,  "  that  tcftatpr  hid  made  a  fecond  will,  ivhcrcby  be 
"  revoked  tht  fbtmcf  5"  wbuld  not  this  have  been  open 
io  the  court,  upbn  the  Cifcumftahxies  v  like  other  legal  terms, 
on  the  cffca  WheWof  tht  coiiVt  judges  [I  thiiik,  this  wa? 
fobftantiallj what  wisobfervcd.   Sed  qu.] 

The  court  took  a  diftinffion  khd  faid,  **  where  the  in- 
.  'J'  ^  ftrument  is  complete,  that  Vevocition  or  no  revocation  h 
'<  matter  of  law,  before  the  couM:  *,  but  where  the  inftni- 
**  ment  is  imperfeft,  by  reafbn  bf  hiterlineation,  there  the 
•  •*  jiu^r  arc  to  iind/*  ' 
t  286  1  '  Serjeant'  D'avv-^J  proceed  to  a  flibrt  caft  or  two  farther. 
^Silppofe  thie.  jury  had  found  the  will  totally  diflferent ;  bi^t 
that  it  did  ndt  ekift  at  the  tinie  of  Mr.  Lacys  death :  Then 
I  contend  there  wi^  no  need  bf  x^ublication  of  the  fin't 
ViU;  but  the  will,  which  aldnc- cxiflfcd  ^t  the  tcftator's 
death,  ftinds ; 'and'  the  othet  was  a  nullity.'  Tti  the  cafe  of 
Glazier  andJGfei/V)-,  before  the'c6tirt  of  'K.*B.  the  tefeto: 
made  a  will  ;  afterwards  he  niade  a  'fecond,  cffe£hially  re- 
voking the  former :  Tliis  will  hfe  aftfef^i'ai'ds  danccllcd.  The 
j\iry  find  all  tfh'is  biattei*:  The  court/  dh  very  Yolefrin  ddib:- 
rttion,  held',  that  the 'cancelling  of  the  fecond  will  was  sr 
Rntriediate  republication 't)f.thfc  flrftl'  I  ain  tdffihg  to  ar 
r^cr  all  thai  bas'beien  ftid  by'  ihy  TfrOth^r  itirfnnd^  oat  -m' 
refpcft,  as  not  clioofihg  to  pafs  over  'iriy  thing  he  Tias  ft^  ' 
tf  I  have  ddne'  6thdrU''ift,  it*  ha$  %ot  beeii  iiitcntionally.  I 
fceg  leave  to  coJfchitte'  with  thi^  •ofifttV^tidn.  J 

•  Though;  tlfe'-jitry  have  hi  this  cafe  Ifelievcd  the  witrief 
arid  found  ihat  an6tTttrwill\rii^'ifiadb,  it  ifiayBc  of  dang 
Otis  confequ^nce  to  encourage  the  conftniing  this  ito  a  re 
cation  bf'tlYe  fofitfei'i'ifr'ftHout  l&iowrhg^  wiffitfelf; 
¥hcre\vill  Kctit)  fccuHngV  Wlfr,4l'^oa\cf 'Vlll'ti^y  be 
\}p''as  'a  ttvocatiorf,  Vrtfi<mt  iHV'  nec^lBty  bf  fhc^ring 
'i^lll  itltlR  '  The  lej^ilaturtliarT&ken  gt*it  paffns-by  the  1 
ttitVof  frrftrt!$',^;whTcB  will  behiatre/SnSfreailal.  Tlic  v 
:cif'''Rifii^rnv  was.beftfrethrffjftutc',  l^ff  veiy  probablV  c^^ 
ildried'  that'p^art  -bf  It"  which  rfelatcs  ti  'ivills.  The  c« 
jiteined  to  t^oubt,  whether 'th«f"ftattttt  meant  hot  that 
*ftif\e  autho5*i,ty,  the  cfvrdenccolF  the  Wbrnmcntj  Ihoul 

*  ti'cccflary  for  '  revocation  ^  for '  miikihg.*'  Hbwfevcr,  ?: 
'bb'fervdd,  'that  ddeds  and  afts'bf  parlritttnt'thav  be 
.ported  on  pilttd  cv!at:ncc,'1f  proved  to  be  loft. 
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Note,  TIk;  cafe  in  xo  C0.  94,  with  tbq  ff^^fops  then;  hI4 
down»  ie^pqis  very  worthy  of"  bbferv^tkjh,.  efpccially  a^. 
to  the  ncceffity  of  fhewing  the  deed  itfelfj  unlds  that  b^. 
proved  impoillble  ^  and  if  It  bc>  the  fame  reafons  may 
icon  to  hold  ftni  ftrongerj  $>r  a  full  findiiigbf  contept^ 
atleaft. 

Serjeant  Z^^iv^— Suppofe  a  will  made  two  days  before  ^1^^ 
tef&tor's  death ;  and  the  jury  find  the  making  of  this  will, 
M  dat.  Inter  alia,  ther^  was  fuch  a  deviie ;  but  whether 
it  W2S  in  being  at  teilator'3  death,  or  what  elfe  it  containet), 
tky  are  totally  ignorant. 

ifr.  Juftice  Blachftone — ^It  feems  of  conjequence  that,  foj" 
cjght  appears,  the  fecond  will  may  exift  nQY^. 

Sojeamt  Davy  fi^plied  the  maxim,  de  non  app^entibus 
£:  non  oufljentlbus  eadem  eft  ratio. 

Sarjcant  JSifrAi/irf-^If  nay  brother  Z)/i«;y,  wJt^o  has  contend-  [  287  3 
cd  3gainft  the  finding  as  void,  co\ild  get  rid,  of  another  6t>- 
Jccdon,  I  fhould  be  very  little  folicitous  about  the  reft :  It  is 
i^,  ex  vi  termini,  a  different  difpofition  ipuft  be  taken  io 
'^  an  Inconfiftent  one ;  and  why  a  different  will,  except  to 
Duke  a  difierent  difpofition^  He  contends  however,  th^t 
there  was  no  poi&ble  evidence  *^  ^ut  your  Lordfliips  have 
given  m  great  part,  indeed  entirely,  an  ^nfwer ;  and  the 
iourt  will  fupppfe  the  jury  have  ^und  on  complete  evidence ; 
IWl  evidence  may  be  acjmitted  of  the  contents  undoubtedly, 
tvcry  will  adding  to  the  fo^^cr  would  not  be  a  revocation  y 
(^  inconfifteQcy  in  any  part  1$  a  revocation. 

The  ^ourt  ^tkmc4i  to  be  very  clear,  tjiat  lands  converted 
■nto  money,  to  be  revcfted,  were  a  part  of  the  realty,  and 
tic  money  would  paia  as  lands,  under  th^  name  of  real  ef« 
Jiti:  And  fb,  I  think,  there  has  be^  a  very  late  autho- 

^'  . 

This  queftion  afterwards,  came  to  bc^  adjudged  Hilary 
•crm,  fourth  Ffh'uarj  I''74- 

Mr.  Juftice  Nares — This  was  pn  an  aftion  of  ejeftment, 
«  chaipbcw  of  Mr.  Lac)\  on  thp  djemlfq  of  l<^Qr  of  the? 

The  Qpjecial  verdict  ftatcs,  «<  That  Mr.  Lacy^  being  fclz, 
"  cJ  of  certain  knds,  Vy  virtue  of  a  marriage  fettlcmeni, 
**  which  lands  had  beenfpld,  the  money  was  to  be  laid  out 
'*  in  the  mirchafe  of  other  laitds  5  and  being  entitled  alio 
'*  to  chambers  in  Lincoln  s  Inn,  made  his  will  in  1748,  as 
**  follows:  I  ^ive,  bequeath  and  devife  to  my  dcatly  bc- 
"  loved  friend,  Mrs.  Mary  Harwoodj  of  Maiden^htie^  all 
"  ^j  real  andpcrfgnal  cftafCi  whatfocver  i^id  wherelbe^er : 
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«*  And  I  further,  will  and  dcfirc,  tliat  fhe  pay  the  following 
^«'  legacies ;  to  the  t^ftator*s  niece  300I.  and  two  other  bc- 
"qucfts,  in  the'iifu'al  manner,  to  fcrvants." 

The  vcrdift  proceecis  to  ftate,  "  That  Mr.  Lary^  ftill  cji- 
«*  titled  to  the  eftates,  in  the  purchafe  whereof  the  money 
^  was  \o  be  laid  out,  did  make^  and  duly  publifh,  another 
***teftament  in  wxiting,  with  three  fubfcribirig  witneflc*^  i 
*«  And  the  jurors  on  their  oath  fay^  thereby  he  made  a  dif- 
*'  fcrent  difpofition  ;  but  in '  what  refpdfts  the  jurbrs  knc  'a  | 
«*^  not :  Arid  that' they  do  not  find  that  tefrator  cancelled,  t;r| 
*' .,defend'^t  deftrojcdit;  or  what  became  of  it  thcv  knmvl 

«'  not."      •    •       *  ;;;. 

I  fhall  not  trouble  the  court  with  the  infiiiitc  nunnbcr  oi; 
cafes  concerning  revocations,  but  only  that  of  Sir  H.  KUIU 

4rewh  will,  reported  in  Hardr.  3  Aiod,  Salkeld  ^6^Sho^Yr\ 
\  Cafes  i  ih  which  I  ihall  ufe  tlie  opinions  on  both  fides  ii 
[  288  ]  my  opinion  on  this  cafe :  On  which  I^'will  firft  obferve,  thrr<: 
is  evidently  a  title  in  the  leflbr,  as  niece,  and,  bjr  the  cir; 
cumftances  of  the  family,  heir  it  law  of  the  teftator.  Th<i 
***™'  heir  at  law  is  greatly  favoured  in  judicial  decifions ;  and  th«; 
maxim  holds,  mclior  &  fortior  eft  difpofitio  legis  quani  Jif ; 
pofitio  hominis.  No  conjeclurfi  or  itfiprication,'  other  thai; 
neceffary,  will  be  admitted;  ai^d  revbcatJons,  bcmg  confi 
dered  us  reitiitters  in  favour  of  ihe  heir,  arc  introduce^l  oi 
circumftancfcs,  and  by  legal  operation,  invito  teftatore. 

Therefore  Oiven  7<5,  a  man,  fearing  he  was  only  ten;iA 
in  taif,  futfered  ^  recovery,  in  brder  to  enable  his  difjpolitlui, 
in  fee:  But  this  recovery  bars  iiis  will.  In  another  o;ft, 
where  a  man  was  about  to  make  a  feoffment,  but  being  toL 
it  would  hurt  his  will,  faid  he  would  not|^  yet  did,  by  advic 
afterwards,  on  pcrfualion  it  would  not  prejudice  his  will ;  a 
far  as  livery  and  feifin  had  gone,  this  avoided  the  will,  Aiv\ 
in  the  Ronum  civil  law,  whence  all  our  notions  of  tefbamco^ 
tary  difpolitions,  the  favour  to  the  heir  was  carried  Tn\xc\ 
farther:  Therefore  a  v/ill  made,  where  parents,  fifters,  0 
brothers,  give  nothing  either  to  the  other  (for  it  was  rcci 
procal)  was  termed  inofficiofum  teftamentum,  and  coti 
eluded  infanity.  But  afterwards  this  relaxed,  or  at  leai 
cvafionswerc  found  \  and  thenefore  quantacunquc  pars  lega 
ta  faved  the  complaint  of  inofficiofum  teftamentum.  Wlu 
is  here  fet  up  in  bar  ?  A  will,  againft  which  another  will  i' 
found  on  the  verdift.  *  ' 

Nor  is  it  to  be  objefted,  that  the  heir  does  not  (hew  tl\i 
fecond  will ;  or  that,  for  default  of  proof  by  the  heir,  tha' 
it  dots  not  make  equally  againft  her;  (he  ftiould  therdic-' 

fii 
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iulof  &pporttoher  tide,  Neman  jDiall  bebou&4toiheir 
thai  deed  wbercto  he  is  a  ftrangCTi  and  neither  cbdms  a^j 
thing  fonqmzed  therein,  nor  in  right  of  one  claiming  mider 
k.    And   this  is  held   lo  C.  94,  and  Brook  monfif^.  iefakn 

Ndther  does  it  lie  upon  the  heir  to  plead  it  otherwije  than' 
geoenlljr;  and  accordingly  Pioufd.^io^  hj  all  the  judges,  a 
paty  in  any  title  ot  bar  ihall  not  be  Gi>liged  to  plead  more 
than  makes  for  himielf.  A  man  may  pl^d  a  feofiEbcient  gt- 
ficnUy,  though  upon  condition,  ^nthout  pleading  the  con-' 
dinon.  And  therefore,  fuppofe  ejeftione  firma^,  a  deyife 
pbdcd ;  you  make  your  replication  on  the  ftatute  of  naort* 
ciaiiL  To  this,  in  replicatiotiy  the  plea  muft  be  of  the 
hiva^  or  that  the  deyUe  is  tQ  the  imiverfity.  Suppoie  this 
as  geflione  fira^ae :  Plaintiff* claims  as  heir;  defendant  fets 
spa  kft  will :  Plaintiff  in  his  replication,  that  it  was  not 
i  laft  will ;  he  is  not  bound  to  fhew  more :  But  ihe  muft 
ibew,  either  that  the  fecond  will  was  defeated,  or  eUe  that 
tt  is  a  confirma^on  of  the  &r&  \  {o  far  at  leaft  as.  (he  her- 
Wis  cancemed. 

In  the  cafe  in  Croke  E.  721,  the  ftcond  will  was  adjudged  [  289  ] 
fiot  a  revocation  of  the  firft ;  becaufe,  on  comparing  them, 
'«  ^ipearcd  they  both  very  well  were  confiftcnt.  But  it  is 
Acombent  on  the  devifee,  claiming  under  the  firft  will,  to 
fccw  the  iecond  is  coniiident  with  the  firft :  For,  prima 
bde,  it  a{^>ears  otherwife ;  a  codicil,  and  not  a  will,  bein^ 
tbc  proper  inftrumei^t  to  vary ;  and  a  will  (as  a  complete  in- 
iiruiDcnt)  naturally  intending  a  revo^tion  pf  ^ny  former 
viil,  till  the  contrary  can  be  proved. 

Nor  do  I  apprehend  it  is  neceflary  that  the  jury  find  ex- 
F^ly  in  words,  a  revocation,^  if  they  find  fuch  circum- 
fiuces  as  an&ount  to  one  in  law.  a  J?,  i.  Lex  reyocat  in  ib. 
And  neither  nce4  fraud  be  found  exprefsly  on  the  verdift,  ^^txiia. 
if  it  be  plainly  apparent  on  the  matter  found  \  as  in  the  cafe 
of  OQver  and  RtAertfon^  laft  term ;  for  ex  faAo  oritur  jus. 
In  the  cafe  of  Killigrew^  the  jury  did  not  find  whether  there 
^^e  any  lands  at  all  devi&d ;  and  the  court  held  it  imma- 
terial ;  for  had  they  not  faid  fo,  the  court  would  not  have 
prdamed  if.  But  as  they  dkl,  the  finding  was  not  the 
vorfe.  At  the  hefty  Mrs.  Hafw&odPs  claim  did  not  appear 
certain;  the  jury  doubted  at  leaft  whether  it  was  not  de- 
feated by  the  fecond  will :  And  even  fb,  if  they  are  uncer- 
tain wbethcr  her  entire  intereft,  or  any  part  of  it,  remai|i- 
^  by  the  iecond  will,  the  conftniAicn  will  neceffarily  be  in 
^  negative ;  quoties  cunque  juratories  dubitant  an  aliquid 
^perinde  eft  acilnon  efiet.     For,  if  they  don't  find  any 

thiAg 
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t]mg  ki  her  £|Meour»  <k  new  apparentibu«  &  non  exsfimubti*^ 

e^idem  eft  kx.  But  it  is  faid|  th^  fwdtng  is  inconfiftesit  ^  tlic 
Ending  cannot  be  Qtberwifc  oil  tHe  .«videiKe,  The'  tiefiator 
faidy  ^*  However  ihe  migfact  think  .ihc  ibouU.tafce  cvcr\ 
««  thing,  ihcwa?  d-r — rljly  miftak^a,"  Now  (he  v«5  gcntm 
deyijfeej.  under  the  firft  lyill,  nor  can  flie  lay  dam  to  tl't 
chambers,  uale4  they  fuKi  them  expreTsljr  devifod* 
.  JLf  a  doubt  remains,  whether  the  9faU$  exifts,  as.  X  catwc 
btit  ^hin)c  it  does,  or  ought>  then,  in  dubii^  non  pra^tum: 
tar  teftamento. 

If  the  win  fliould  be  found,  I  think  the  lands  may  \lc\ 
cend  in  the  mean  while,  as  9  £.  4.  a6* 

This  I  fay,  without  relying  01)  the  maxim,  th%t  ^  cctn 
pletc  will  is  ipfo  fafto  a  revocation  of  the  firft  :  And  whcr' 
there  are  two  wills  without  a  date*  both  are  vokl ;%  bccau'< 
coie  is  fvbfequent :  And,  which  ever  it  <be»  it  r^okc3  tL< 
former. 

There  is  alnaoft  every  thing.     The  will  muft  be  prefum 
cd  to  be  de  eadem  re,   1  Sho^-ery  49,     The  difpofition  fK.11 
be  prefumcd  to  diffi^r  in  the  general,  akid  not  oaly  in  par 
culars.    . 

But  it  waf  fald  very  ably,  at  the  bar,  that  the  court  r^ai 
look  into  the  will  i  and  the  erttri^  are  quibus  le6lis  &  auiii 
tisj  that  is,  where  they  are  to  decide  lipon  particular  pre 
mifles,  between  devifees,  or  on  the  whole  will ;  but  hcr< 
Jt  makes  againi^  the  defendant, 

1  he  chief  juftLcc  faki,  in  JCi/iigre%us  cafe,  "  We  canci 
"  fancy  fo    and  fo,"     However^  they  found  at   iaft  the 
were  obliged  to  fancy  fbmethisg.     And  Serjeant  fcm^trT:- 
\\\  that  cafe,  fays,  "  If  there  is  to  be  a  prefumption,   it  fl** 
•<  lie  in  favour  of  the  heir  at  law." 
r  200  i        ^^^  what  is  the  cftc^t  on  the  ftatute  of  frauds  ?  la  Car:' 
it  is  faid  that  a  feoiitnent  may  operate  as  a  revocation.     Ai. 
Dnrley  and  ,Darky^  [C.   B.  fed  qu.]   the  feventh  of   ti. 
king,  that  a  recovery  operated  as  a  revocation,     I   appn 
hcnd,  this  cafe  (;omes  within  tlie  words  of  the  fhicu;* 
which  fays,  *-<  Unlcfs  altered  by  another  \yill  ia  iwxiting 
And  l>ere  is  one  in  writing  foumi.  •  I  am  of  oph)ioQ,  thci 
^is  fufficient  ground  iox  me  to  deternUne  it  a  revo^tioH. 
I  am  tl^escfore  of  opinion  that  there  ought  lo  be  juu^ 
ment  for  the  plaintiff, 

^Ir.  Juftice  Black/tone — In  confidcring  this  fpecial  iFcrdiJ 
1  was  at  firft  ;ij4lnpd  to  think,  it  was  either  impcrfeA  or  n 
pugnailt,  and  therefore  that  there  fbould  have  been  a  vcdh 
facias  de  novo  \  op  further  copfideration,  I  think;  it  is  nc 

the 
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tkr.  !^t  ufipjExfc^ki  lor  tJticy  t^^vc  feu»4  ^voy  tlung  tfaqc 
can,  and  j|  WM^ld  be  fupcriii^om  to  or4er  a  new  jury  j  no| 
rrfMi^oaiUt  boc^^  I  cai4  con^v^  a  c^fo  in  evidcncci  which  , 
uoold  wair9itf  liich  »  ^i4ipg,.  »s  tcfts^Jjor  &ying»  **  He  h^d 
*'  maie  si  new  wUl  3  but  i\o.  foa^  fl^foul^  kAOw  ip.  what  till 
"  iter  Wm  deatii.".  I^i^  f  hough  the  Sndatg  n{ay  be  good, 
.<  ::>  thefe  pankular%  fel  the  circumfia^ces  zxuiy  be  (o  flen^ 
^rr,  2s  not  to  wsMrnuu  our  dct^ermiuatiw .  ji^  overfe(ting  4 
l.^jj  aR4.^pai?e«t  difpo^iofi.  T^ey  /ui<jl»  t,b;U  the  ph|in- 
a  u^  ahnoft  abiblutely  diimheritcd  by  the  firft  wiU| 
^Kich  is  oaw  exii^ing,  and  apparent  legally  before  the 
<'mi  -,  th2y  dud  a  lecon4  wiQ,  which  appears  not,  nor  is 
any  where  tp  be  foi^id. 

1  (hall  not  eater  into  the  crude  and  uncertain  opinions  of 
uiW  Uiaes  i  but  ihall  enter  into  the  cafe  of  Sir  H.  KHiigriw\ 
vi'lj  juft  previous  to  the  ila^iite  pf  £raud«  \  which  paiTed 
'A:iarc  almoft  all  tlie  coufU  of  law  aud  e(}uity,  and  Anally 
mro  the  Houfe  of  Lords. 

n^  ^ic,  I  ap{M'ehend|  was  this :  Sir  //.  KUligreiv^  in 
i^»44,  ma(le  a  wUl  ia  favour  of  a  Mrs.  Birkehy^  and  a  natu- 
re on;  in  1645  he  made  a  fccondj  wl\ichj  like  thisj  was 
nr.'o-  found* 

ooon  after  the  reftoration,  the  court  direfled  an  iiTue  to  [  ^9^  3 
'^.  tried  by  a  jury  of  the  county  of  Cornwally  whether  the 
^'ili  was  revoked.  The  jury  find  generally,  that  it  was  re- 
^^e(L  Serjeant  Maynard  reports,  i  Show,  that  the  old 
gtntlcman,  meaning  Lord  Haley  wondered  what  the  jury 
ccHiU  mean.  A  fecopd  ifTue  was  ordered  in  Berkpire  \  the 
11^7  fiod  fpeciallyj  that  he  made  a  fecond  will,  <<  aliud  tef- 
^*  tameotum  i"  but  do  not  find,  that  he  devifed  any  lands 
^  the  iecond  will ;  a  third  trial  was  offered,  but  the  par* 
tics  declined  it,  defpairing,  I  prefume,  of  any  more  light 
ttpon  the  (ccond  will.  The  court  was  of  opinion,  there- 
^e>  on  the  finding  upon  the  fecond  iflue,  that  it  not  being 
fvund  whether  there  were  any  lands  devifed,  it  ftood  ii^dif- 
i^i«cr :  And  accordingly  they  adjudged.  2  Car.  2.  Hardr. 
374*    Apd  on  this  ground  the  third  trial  was  offered. 

After  this,  k  came  before  l^rd  Nottingham^  in  the  court 
of  Ckancery^  and,  to  ftop  the  merits,  his  Lord/hip  grant- 
eii  a  perpetual  injun^on:-  Butf  fome  time  after,  they  fuc- 
^doi  better  with  the  Mafter  of  the  Roils,  and  io  gf^t^rid 
of  the  injuni£Hon. 
This  caie  is* very  well  repprted  3   Mod.  203,  and  i.^^ 

H6.    It  is  alfo  reported  in  Cumterbach,    90,  but  very  ill. 

Xtc  argument  being  on  the  fecond  day  from  King  William\ 

landinp. 
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landing,  no  judgment  was  given  at  that  time ;  and  aJl  thofe 
judges  were  removed  at  the  revolution.  But  in  Trinity 
term,  5  W^.  judgment  was  given  for  the  plaintiff,  who  made] 
title  under  the  firft  will :  A  writ  of  error  was  brought  intc 
the  Houfe  of  Lords,  to  reverie  the  jud^ent,  but  it  vm 
affirmed.  And  by  SalMJ,  592,  it  appears,  the  court  wert 
of  opinion,  that  it  might  concern  other  lands,  or  no  land:| 
at  all,  or  be  a  confirmation  of  the  former. 

It  has  been  admitted,  and  received  as  law,  bcfiEflre  and 
fince  the  ilatute  of  frauds, -for  near  an  hundred  years,  that 
a  fecond  will,,  no  where  to  be  found,  cannot  operate  as  a  rcj 
vocation;  and  a  will  which  is  not  ixecef&rily  inconfiflent, 
ihall  not,  where  the  contents  appear,  operate  as  a  revoc^ 
tion  ;  and  therefore  in  Coward  ^.tid  MarJbaH^  Cro,  £,  721. 
^.  devifes  lands  to  his  youngefl  fon,  smd  his  heirs ;  an<j 
afterwards  remarried,  and  by  another  will,  devifed  thti 
land  to  his  feme  for  life,  paying  annually  a  rent  to  the 
youngeft  fon,  and  his  heirs.  Whether  this  be  a  revocation, 
was  the  queftion  ?  and  held,  not ;  but  both  may  ffamdJ 
nnlefs  nwnifeftly  contrary,  Iti  the  prcfent  cafe  dow  it  apn 
pear  the  fecond  will,  muft  be  uiconfiftcnt  with  the  firft  ? 

It  is  obfervable  upon  the  cafe  in  Hardr.  my  Lord  Hal< 
agrees  with  the  refl  of  the  Barons,  in  thinking  that  the  l*c- 
cond  will  not  apjicaring,  does  not  revoke  the  ftrft  ;  though 
I  292  ]  he  thought  that  a  fubfequent,  independent  will,  whcthcr- 
confiftent  or  not,  even  though  of  chattels  only,  woulJ 
operate  as  a  revocation. 

\  rely  on  the  cafe  already  cited,  that,  where  the  matter 
Hands  indifFerentcr,  it  may  concern  other  lands,  or  no  lanils 
at  all,  or  may  agree  with  and  confirm  the  former.  There  is  no 
finding,  but  that  tliis  fecond  will  is  not  an  exaft  tranfcript  oi 
the  former.  The  jury  find  a  diiferent  difpofition  \  this  might 
have  been  found  without  a  fpeaal  jury.  How  docs  it  difftr  r 
Was  it  of  lands,  or  not  ?  Was  it  real,  perfonal,  or  mixed  ? 
Did  it  enlarge  or  lefien  the  devifes  of  the  former  ?  He  v.* 
did  it  afFe<^  &Irs.  Har^t/ood*s  claim  ?  Did  it  .take  it  away  er- 
tirely,  or  make  a  change  in  it,  ^  to  (bme  particular  limita- 
tion, or  leave  jt  entirely  untouched  ?  .•..•• 

It  is  imivjfiible  to  imd  an  anfwer  on  the  verdid  to  anv 
of  thefe  qiieftions ;  and  yet,  without  one,  withoot  our  fee- 
ing-more  fully  than  at  prefent-  the  purport  of  the  feion?! 
will,  how  arc  we  to  determine  that  Mrs.  Hariuood's  apparc m 
claim  is  defeated  by  it?  A  mournhig  ring,  or  a  faatbam\ 
would  fatisfy  the  finding. 
'  ■«  .  •         •   -    •  So 
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So  /fariftl?  was   revocation  interpreted,   to  avoid  preju- 
dice ro  an  efiablilhed  will,  even  before  the  ftatutc,  Cro.  Car. 
;i.    Teftator  devifes  certain  legacies  to  his  brothers,  and 
ccher  perfons ;  afterwards,  in  the  Ipace  of  fome  years,  fall- 
sg  fick,  he  was  aiked  queftions,    concerning   whom  he 
voald  have  executor,  and  of  his  funeral,  i^c.  and  farther, 
W3S  dcfired  to  give  legacies  to  his  father,    brothers,  and 
cihcr  relations':  Said  he  wotild  not  give  or  Ifeave  them  any 
thiD^.    All  tlus  was  was  fet  idvfn  in  a  cbdicD,  and  proved. 
WTicdxcr  this  was  a  revocation  bf  the  legacies  to  the  two 
(mothers,  plaintiiis  ?    And  determined  not,    on    the   cafe 
Dwde ;  and  fo  decreed  by  the  Lord  Keeper,  aflifted  by  the 
JIaftcr  of  the  Rolls,  and  the  three  judges,  Doddridge^  Jones ^ 
Bid  Crtke:  For,  non  conftat,  what  the  teftator  meant  by 
thofe  words,  and  upon  fiicli  doubtful  fpeeches,  to  nullify  a 
-  il!  advifedly  made,  without  clear  and  perfpicuous  revoca- 
■.t»n,  Ihall  not  be  admitted.     So  here,  non  conftat,  what  is 
mc^t  by  this  different  difpofition,  or  to  what  it  extends  : 
And  we  cannot,  to  help  the  difficulty,  go  out  of  the  ver- 
difl ;  for  I  take  it  to  be  a  fettled  rule,  that  nothing  fliali  be 
IITciiinjed  on  a  Ipecial  vcrdift,  except  by  neceflary  implica* 
tlon;  except  in  the  cafe  of  fpoliation,  where  every  thing 
than  he  prefumed  againft  the  fpoiler.     But  here,  the  jury 
fad  a  ftrong  negative  ;   for  "  they  do  not  find  that  teftator 
•*  cancelled,  or  defendant  deftroyed  it.**     And  if  any  pre- 
finnption  could  be  admitted  on  any  verdiA,  the  law  will  cer- 
tainly never  prefume  a  crime,  in  any  in(tttnce.     However, 
h  k  faid,  fomething  muft  be  prefumed  on  both  fides ;  and 
if  that  be  fo,  the  fcales  (hall  preponderate  in  favour  of  the 
iseir.     But  a  negative  is  no  prcfumption,  that  lands  are  not 
^vclkind ;  that  a  will  is-  not  revoked,  and  the  like :  This 
b  not  prcfiiming ;  it  is  a  queftion  on  matter  of  faft,  and  the  p       ,    . 
proof  fees  to  be  made  on  the  other  fide,  non  neganti  fed  af-  ^     93  J 
tiranti  incombit  probatio.     And  in  this  cafe,  prefumptions  Maxlin. 
ire  neceflary  for  the  heir,  but  not  for  the  devifee ;  who 
fccws  a  plain  title,  and  puts  the  oppofite  party  to  the  pofitive 
proof  of  it*s  being  defeated. 

And  here  too,  the  cuftody  of  the  fecorid  witl  'is  never 
furcly  to  be  prefumed  in  the  devifee  of  the  firft.  l^or  if  it 
W25  againft  her,'  it  would  have  been  entrufted  to  any  body's 
fcands  but  her's ;  if  for  her,  it  matters  not  who  was  entruft- 
<^d  with  It. 

Revocations  of  devifes  (aftd  the  fame  mrfy  be  faid  of  ufes) 
wt  cither  immediate  and  dircft;  *  coaflruftivr. 

The 
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The  former  fpccics  of  revocations  mi^t  be  introduced  by 
parol,  before tKe  ftatute^  an tlie'moft  improper  manner^  and 
thefe  the  ftatii^  provides  agaiiift.  With  rc^ft  to  the  other 
Ibrt,  I  y^zey^  992,  it  is  reported  t.ord  Har^tvicke  faid, 
«'  Thefe  words  pf  the  ftatutc  (referrmg  to  the  6/)  arc  an 
««  expref?  e^clufion  of  any  pther  means :  For  the  Tvords 
^^  againll  the  cljiufe  are  both  negative  and  affirmative," 
And  in  Athini,  it  mufl  piirfuey^  6.  which  fe£tion  is,  "  No 
«  deyifc  in  writing,  of  lands,  tenements,  or  hereditaments, 
**  or  any  claiife  thereof,  (hall  be  revocable,  otherwife  than 
**  by  fome  other  ^yill,  or  codicil,'  in  writing,  or  other  writ- 
"  ing  declaring  the  fame,  or  by  burning,  cancelliiig,  tcar- 
«*  ing,  or  obliterating  the  faifne,  by  the  teftator  himfelf,  or 
<«  in  his  prefence,  ai^d  by  his  directions  and  confent.  But 
<^  all  devifes  and  bequefts  of  lands  and  tenements  fb^  con- 
**  tinue  in  force,  until  the  fame  b,e  biinied,  cahcelkd,  torn,  or 
*^  oblitcrj^tcd,  by  the  tcllator,  or  his  dircftions,  in  manner 
"  aforcfaid,  or  uniefs  the  fame  be  altered  by  fome  other  will 
**  or  codicil,  Jn  writing,  or  pther  writing  of  the  dcvifor, 
*'  figned  in  the  prefence  of  tlu*ee  or  move  witneff«,  declar- 
**  ing  the  fame."  Whatever,  then,  Lprd  HaU$  ppinicn 
of  a  will  of  chattels  revoking  lands  might  be,  before  the  fta- 
tute,  it  cannot  now  be  law  \  ^U  prefumptive  revocations  arc 
at  an  end.  An^  very  probably,  if  the  time  Is  confidercd, 
liOrd  Hales  opinion  in  that  c^fe  gave  rife  to  tliat;  pfirt  of  tb: 
ftjitute. 

The  :^ttempt  is  hitherto  unprecc4cn.tcdj  pf  de(^rpymg  01::;: 
valid  will  by  another  hitliertp  unknown :  And,  Te{hatcvcr 
favour  the  heir  may  rperlt  in  the  eye  of  law,.  I  wiU  yc^tiire 
to  aflert,  his  claim  is  not  more  f;icred,  in  a  free,  commercial 
country,  than  a  valid  and  apparent  teliamentary  difpofi- 
lion.    ■  •  ^ 

'If  there  be  any  queftion,  it  fliall  be  between  the  devifcc< 
of  the  fii'it  and  fecond  will  \  but  never  to  let  in  thP  h<^f' 
And  3  Mod.  258,  goes  ftill  farther;  Itojr  t\\^  pfcxintiff  in 
cjcftment  .made  title  as  heir  at  l^w;  the  defendanf  under  a 
will.  The  plaintiff  produced  a  fubfequpnt  will,  ^tt^fted  by 
three  witncfits,  but  not. in  prefence  0/  teiiajxiXji •  wl*icb. 
though  not  g<?(»d  ^  a  will,  theycQiiten^ed,  miglit  &e  gcxxi 
as  a  revocation  \  for  that  it  was  a  >^Titing  fufticipoi  uhv}^  the 
ftatutc  of  frauds ;  And,  upop  the  firft  iirgxunent,  it  was  uvi- 
judged  for  the  dcf^udant,  "  that  a  fecond  will  jBoufi  ,bc  - 
"'good  will,  in  all,it*f  circu;nftaiKes  to.4pe.YQjce,/i"fpirnicrr 
will.'*  It  is  reported  alfQ,"!  Show.  15^,  and  the  9?fjrt,  : 
Lard'ciL'y  80,  that  'the  fecond  will  cannot  be  good,  as  a  k\k  - 
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nfc  nfhab'y  and'yet,  that  itcaiiHdt  opcfatcas  ^tcxc5cati6n> 
roairi^  t^fSe  intent  of  tdMSfrjii    Atid  m  yie  cafe   i  IK 
;-l^,  Ibt&XSkiftr  recognized  the  cafe  pi  \Stc/^}dh^afkl  5/*^-; 
i»cc^  the  dmk  of  the  finvt  bhds  to  Wt  ftme  {>crfon. 
And,  for  ought  appears  in  the  cafe  IfefoTc  lii,  thSs  tmy  be  even 
3  legal  aevHe  of  the  fame  lihds  tb:thc  iame  pcrfdii.  AVid,  if  the 
fix^Willcohtamed  a  different  difpolition  to  a  third  pcrfon, 
ind  the  firft  -will  'was  'dcftroycd,  on  a  fuppofition  that  thc^ 
licttid  #as  gidfed,  this>  he  find,  fhould  neVer  krin  the  heir/ 
thoa^thc-fccond  tm-ncd  out  to  be   void,  Uny  more  tlmn  a 
cirfccHmg  "by  tniftake,  \Aktt  a  tcftator,  ificlb  hi  bed,  iind' 
'mh  twp'Wnis  under  his  pi8or*;i  ftould  oodcr  his  ^icnd  to 
f3ncrl  the  bft,  wKoj  ifrffeAl  thereof,  cancels  the  firft. 

A  (kMid  devifee  lAight  avail  hirnfelf  of  -  t<  dififei^ertt  difpo- 
lltion,  to  'mlinittin  an  cjeftment ;  btitthe  heir  tttull  prove  a 
nrvocatfon,  and  not  a  different  di/pofitibn;  Fgr,  as  Lord 
Cticj^  fiiys  above,  **  the  meaning  of  the  fecond  trill  xv:^^ 
"  to  give  to  the  fecond  devifec  what  it  took  from  the"  firil ; 
'*  and  if  the  fecorid  cotdd  take  nothing,  the  fhrft  could  lofn 
^  nothing,**  '    . 

1  fear  I  have  been  t66  long ;  but  tlie  noVclty  of  the  cafe, 
ind -i!he  ^reatne&'of 'the  Opinions  agnrnft' mi,  c^^torted  it 
from  me.  1  ajpprchertd;*\lAt  it  would  be  ofvet-y  diingerOuN- 
'-wjfeqitfehce ;  U  wttild  let' Jn  perjuries  iimttnic^fa'ble',  and  fet 
.llJcdicllafote  df  frauds  e:htfrely.  .Kithef-in  exprd^  re\^o- 
ation  'ftoAld  be  foutttf,  br'  Ittdi'  contents^  of-  a  -will  as  the 
tomt  may  clearly  fee.  ''  •  ^ '   "'  '        *;..'' 

liCaft  o(  aH  fiiould  it  be^n  the'  c?Sc  vX  an  hci'r  at*  law ;  ^^ho 
J^Fght  kc^  a  fecbnd  will  prfVutc,  and  yetu^'ail  hirtlfelf  of  it, 
«  a  rciWcatibfl,  by  raito^  ^cottjc^fturd;',  whfch  common  f^nfc 
will  pfcfiiinie'',  ^that:  the  fecfowd  i<fll  wasTiot  Ji  mere  cdp^  dr 
tnnicnpt'bf  'th'c-fffft.  \Arrd  tlierefore,  I  ^hi'nk,  judgment 
ftffthc"4Kfcrid^t.  '     .'   '    '  . 

Mr.Jiiili*'G^/i/rf^-iI'dWa^;r<^  with  the  opinion*  of  "my 
'ift  fcair^/'bi'aflier ;  but'ditirdfy  cotkixr  vdiU'tH^^K  i>f  my 
i>njther  W/ir^ri.  .      -  '    *         •'   - 

I  takc^he-eafr'  to  be  entifdy  novel,  and  nothing  flmihv 
to  it  bot'tftli  ttift  -ilhidcd  to  t>f  Baffit :  Tor  there*  the  jury 
'iid  ftot  find  any  lands  deyifed  by  tiie  fecorid  will  ',.'thc  court 
WditttamitcriaL       "   ;' 

The  dSart.df  ^Ki^'fe  'Bcfichi  at  fo'mt  difts^Jcie  of  j^eirs,  i  295  ] 
Hid  In  dibft 'ttie  fame  cafe  btfofe  tlicm.'  'ft  may  -be'  '{afflcl- 
cmto  fly,  *that  it  apife^fcd  td  'be^he'fenfe  iff  the  bar,  ind 
rftoth^'cefdrts,  tKit  'a  'fiJcdtid,  ff  n6t  eonflftknt  i^lih  'the 
futrocT,  •  :woald .  'afaount '  to  ii  'rifVtcat ioh. '  Tttdfei^d;  thotigh 

br 
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by  the  worxb  of  ,tbe  ftatute^^f.  frauds,,  an  expvch  dcqie  ^ 
lands  is  n^ade  necdTaiy,  or  an  eo^pr efs  revocationjf  in  ^rk 
ing,  yet,  Lprd  C&wper  held^  in  the  cafe  before  cited,  tKa 
where  there  was. a  devifeof  chattels,  with  expr^fs  w<^s  o 
rcivocatlon,  .)t  fliouM  revoke  la^iids.  . 

,'  r  take,  it,  frxMH  tlic  cxtraorxlinary  application  and  learning 
of  thofq  wh<)  dffcuffed  olr  i?l  JiilJigrev/s  will,  that  a  fcconc 
will,  not  confifteiit  with  the. former,  is  a  rcyooation  ^  for 
Mxxim.       voluntas .  teftatoris  eft  ambulatoria  ufcjue  ^d  mortem.**  Anc 
revocations,  by  operation  of  law,  are  not  excluded  by  iT-t 
ftrong  words  oJ  the.  ftatute.    And  the  intention  of  the  tef- 
tator  is  not  ncccflary ;  for  even,  agaii^ft  it  the  opjcration  ci 
law  ihall  revoke  a  will.     AndjI  think  it  never  has  been 
doubted,   that  difpofitions  of  trufts,   which,  are   cxprefely 
mentioned  In  the;  eighth  fecHon,  are  not  more  revocable  by 
6perati6ii  of  law  than  a  will..    Evcii  marriage,  and  birth 
of  a  child,  has  been  held  ,by  tliree  learned  judges,  »a  revo- 
cation. ^    *    • 
There  are  three  points  to  be  coniklered : 
lily  Of  the  exiftence  of  the  fccond  will. 
2dly,  The  effect  of  it's  non-produ£Hon« 
3dly,  it's  confiftence  or  inconiiftencewith  tlie  former. 
As  to  the  iirft,  tlie  ^xiftence  of;  Ac  fecjond  will,  they  do 
not  iind  the  teilator  cancelled,,  or  defendant  deftroycd  it. 
This  is  fimilar  to  the  cafe  in  Hardrefs^  wliich  Fincb^  the 
iblicitor-gencral,  cojitends  with  the  court,  that  the  finding 
of  the  jury  wAs  good  tliere,  which  was,  that  they  did  not 
find  any  l-ads  devifed;  for  that,, this, being  matter  of  fact, 
fliall  not  b^  pr^fumed  by  the  cpurt :  And  very  proporly  com- 
pares it  to  the  cafe  of  fines  without 'pn>clamatiqu%^  Hob*^  ^62. 
If  a  find  be  fpuxid,  but  no  finding  of  proclain^tiopasj  the 
court  fliall  not  'pr^ffume  any.:  And  in  that  qa(c,i,if..the  iurr 
had  found  that  they  did  not  £[n<f  there  wer^f^^iP^^iuna- 
tions,  this  would  have  mad^  the  vcrdift. never, -a., whit,  the 
worfe;  fpr^t  woiild.  tave  been  only  a  fuller  <^3(planation  of 
their  mind.'    Thus  1  take  it  here  j   when  a  will  Is  fquiii^. 
tJie,prefum prion  is,  that  \t  cxifb,  till  it  be  pr^^i^d  to  thf 
contrary:  And. tlie  fiiidiiig  pf  thq  jury  leasees  tJUat  al  lcai\ 

r  296  ]  As  to  the  fctoncf  qucrtion,  of  tliecffccls  of  it's  won-pro- 
duftion,  whoever  has  the  pofl^iijon  of  one  t^^%^nent.i7V 
^  *  '  cilfpoJTitioj^i  majjf  ^e  prclumcd  t^il^^  the  poflt^lon,  of  all, 
'/nd  csin coiii -aj  them.  .It  is  ag^gni^  >f cafoo  tpiifuppofc  the 
b<fi,r  deftrQy^d'it//v^'fiQ.'  Is  iliTW^futotally"  difinhcrit^d  .th.^ 
firll.  •  Naxt,  the  finding  df>f^  not, take  away  the  ;prefump- 

^  tion 
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t»m  of  <bafee  having  the  will  ia  her  pofielSon,  if  it  ^4ocS 
not  cfCD  flrcngthcn  it.  ,   / 

We  sqift  at  leaf^  fuppofe^  if  that  ^ou^d  is  nqt  tenable, 
diat  die  will  is  miilaid.or  loft.:  And  then  the  finding. is 
good,  and  the  evidence  prcperly  admLSble,  at  commoxi 
Iw.  The  jmy  find,  that  what  is  become  of  it  they  know 
not  The  jury  in  Hitchen  and  Baffk  find,  aliud  teftamen- 
tnm,  m.  writing,  wluch,  by  the  law  of  evidence,'  ipeaks  as 
^&^i,T  the  ftatote  of  frauds  as  before.    . 

fe  is  tine,  the  ftatute  of  firauds  requires  a  ^ill  in  writing ; 
^  if  the  will  exifts,  the  defendant  is  prefumed  to  have  it  \ 
^  Ul,  k  nnrft  be  proved  as  it  can. 

J%,  I  thiok  wemuft  take  it,  tlxat  the  jury  find  abfolutely  Maxim, 
a  dicrent  will :  Qui  dicit  generaliter  nihil  excludit*  If  they 
^  thought  the  difpofition  differed  partially,  they  would 
h^ve  (aid  !fi>.  I  can't  help  taking  them  to  underftand,  that 
tk^  general  difpofition  was  diiFerent,  though  ip  fome  parti- 
culan  it  may  agree :  And  this  is  certainly  a  revocation. 

But  fiippofe  them  not  to  be  taken  fp  generally ;  and  that 
5  be  uncertain  whether  a  general  or  a  partial  difference,  yet 
i'  puts  the  dcvifee  to  her  title.. , 

The  tide  of  all  fees  is,  pnxna  facie,  In  the  heir;  it  muft 
^  taken  firom  him  by  dear  and  unexceptionable  title^  and 
thi  devifee  is  an  abatrix,-.*unlci^  ,lhc  fliews  a.  written  title 
ig^ft  him.  The  heir  is  faid  to  be  the  favourite  of  the 
Uw,  but  this  is  not  ftriftly  true-,  for,  in  the  fcale  of  .equal 
jaftice,  there  is  no  favourite;  but  the  law  fees  a  clear 
^:lc  in  the  heir,  and  therefoi^e  will  expeft,  certainty  to  ovcr- 
ici  it.  \      \ 

I  can't  fiibfcribe  to  the  obiter  dicSium  of  my  Lord  Cowperf 
^  the  cafe  alluded  to  from  Peere  If^i/liams,  who  Tays,  if 
*iie  dcvifcc  was  di^Terent  tinder'the  fecond  will,  and  the  firft 
^'^  dcftroyed,  on  a  fiippo/itioh  that  the  fecopd  would  be 
g^'-oJ ;  if  afterwards  the  fbcond  turns  out  void,  this  fliall 
^ot  let  in  the  heir ;  nor  take  firom  the  former  devifee,  to 
^'ii  in  Wni.  .  This  would  be  finally  to  veft  in  a  perfon  in 
»k)in  finally  the  teftator  did  not  mean  ;t  Ihould  veft,  in 
prejudice  to  the  heir,  who,  prima  facie,  has  the  title. 

But  arc  we.  clear  that  the  heir  had  not  at  laft  the  favour  [  297  ] 
^j[  the  teftator,  and  that  a  perfon  entirely  a  ftranger  to  his 
j'ood  ihotdd  fwcep  all.  The  prefumption  you  may  fee  in 
har^rne  16a,  by  very  ftfong  cafes  carries  an  almoft  irre- 
'^itible  bias  in  favour  of  the  hJcir.  And  the  teftator  in  his 
icconJ  witl  might,  if  I  may  fay  fo,  b^  in  a  more  perfeft 

(late 
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ftaft  6!  tahify,  afia  the  iiitHni  rtgird  te>  the  hrfr  hire  it's 
cfiVa>  .  . 

I. will  <;it^,  a^  t6  ttic  helr"jf  being  4  favmiritifc,  vh^t  Lord 
iFidrdwlcke^tiid  in-  il  tafe  befbrfe  hivi^,  trhich  v«t&  taken  by 
IKe  aftcrtrards  I.drd  i2h\tf  ^Tuitice  Wihhbty  \rtiO  was  even 
then  eft'eemed'irctnirkablj'  atdnrate  m  hJs  not^s. 

^'  T&ere  arc  a  great  varfctj  of  tafds  artrfieiafly  diftm- 
^'  giiifliedi  cohceriiiAg  th^  fitmrt-  il^^s  (hr^^  to  an  hdr 
"  at  law.  .  [As  whci^e  pfcftimptife^U  il-e  takeh  fr6m  "change 
^f.  of*  circitnirtahcbs,  or  from'  K)hit  a^  er  faying  cf  the  tcl- 
^'  tatd'f,  wheiite  it  is  concluded  ft  might  be,  ttiat  thfe  tefti- 
"  tor  meant  to  make  an  ^iteration  in  his  wilL]  This  rca- 
<«  ibning  1*8  ftVnctimes  rAthcr  forded,  tind  ptrhaps  not  a  little 
'<  too  refined ;  but  tc-hcre  thtre  is  a  fccbnd  ^n  there  is  n<? 
'*^  fuch  difficulty ;  and  ^c^'inliy  tVo  an  injtiftict  if  we  flifiribe- 
<f  fit  the  heir)  but  th^  claim  (if  the  devifct  being  Tltiatrd 
<^  hj  uhcfcVtain^T,  th^re  is  no  fuch  danger."  I  ab  thcrtfot 
of  opmion  th^t  judgment  fhbuld  be  for  the  plaintrff. 

Lord  Chief  Juftice  Dc  Grt^-^lThere  can  btr  n6  tJccaScn, 
after  fo  learned  and  accarixte  a  difcuffion,  toientef  toto  an 
argument.  I  will  ftate  my  optftroti  t)n  detached  grounds.— 
It  appears  clearly  to  every  one  "whx)  cbnfidefi  the  fobjccl, 
that  thie  heir  has  an  original  ^d  fiibiftantivfe,  the  dcvifcc  i 
dependant  and  derivative  title,  flippofittg  th6  fame  difpoli- 
tibn  contlhiie  to  the  death  of  teftitof. 

The  teftatbr  is  prcfuiiled  to  ha\^  continued  in  'his  inten- 
tion, fill  it  IS  proved  he  has  done  the  contrary;  fo  where  a 
change  of  intention  appeal's 'th^  farhe  conftahcy  Wjnrcfumed. 
till  fai'ther  ;^ltcration  is  apparent.  It  appears  too,  that  a 
perfori  may  fnake  an  alteraticAi  gvidaally  by  dtfttcnt  difpo 
iitions^  "p  different  inftruhients.  We  ntey  ftc  the  difficulty 
in  \\ik  Uft'O^o.  a.  Coivai'itAA  Marjbdilj  a  todicil  is  an  ir- 
ftnVm'eiit  t^Vary  ;  a  Will,  'i6  its  prihiSi  fiicJii  import,  fhallbe 
intencjed  a  futl  declaration  wh^  flihll  be  done  after  the  tcf- 
tut6rV  death;  and  thetefof-e  a'ft'ct)rtd,  revocatidn  bf  the  for- 
Yner.  't\it  'cbuft  Wllth  great  ^rautibn  and  {^rutienct  faid  then- , 
it  flialf  be  only  a  V-evocatiort  pV-o  taVlto.  I  take  it  "tt>  be  right 
what  niy  brother  Bta'cyidfie  faid,  that  it  was  the  linal  opini- 
;o;j,  tiiat  i  t^nll  'rtiall  hot  be"ptfefiimed  ipft)  ftrfto  a  Tcvocaxicm 
(1^  the  foMn;er ;  but  the  (fourt 'ihail  &e  the  contents.  Bui 
the  variety  of  'trlak  flieVedgi-eal  hcffltation ;   and  though  it 
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vas  a  diflbtttt  w3,  tU<<h'ifie  firft  iv9I^  if  1 1x127  ult  tilie  CO* 

prtffion,  is  not  the  laft. 

Bat  let  us  (bppoft  the  ttk  bt  Hitcbkit  atid  ^^  to  ba^ 
teji,  not  that  the  vrill  could  abfdutdy  not  l>e  found,  but 
^t  the-  reft  being  dcftio^d  By  fire  or  vermin^  there  fc-» 
rained  only  the  %natTxr^  cff'f^ifetor  1»^tii  the  date,  and  atM 
tdarlons  of  the  tiix»«';  foBferibmg  yittaeffes ;  and  tJiefc 
ffortfe  in  the  beginning  «  T  l&crdby  revoke  all  former  iviiisi* 
tiiis  is  not  merely  a  revokipg  but  a  difppiing^ill;  for  thrcrvi'^ 
ajthc  oftcr  im'oifhcf'fireVyad  haVe  anfWej^dd'the  purpofc 
cf  revocatipn.  I  cohcfeive  Lord  Conjjpet  ttlay  be  underftood^ 
a  a  conditiona>  relocation  i  as  if  it  were-^"  ;if  fueh  a  de- 
"  Tilic  can  take,  that  then  the  fprmcr  wiQ  be  rtyoked^' 
*  tlicrc  if  the  fecond*  iJeWfec  By*  event  cannot  take  the  for-' 
«  m  inTl  {hall  ftand.''  ^  If 'a  nian  had  dcvifed,  ^  I  herdJy 
**  difpofc  of  all  lAy  tt^Ottoy  eftate  as  fellows  t^'  I  apprehend. 
ft?  man  could  claini  under' the  former  ^ffl.  .  ff  in  this  caf^, 
-bd  been,  **  whereas  I  }iave  difpqfcd  of  the  greater  part' 
"  of  my  eftate  tb  Mrs*,  'ffahboogy  I  hcrtby.  make  a  'different' 
"  difpofition  '^  this;  I  dinceivc;  would  faite  prevented  her 
i^itling  hcrfelf  under  the  former  willl        *     . 

btiie  cafe  of  Kkchht  and  Sajffk^  ft  appears,  "  that  the 
"  noking'a  newlnffiiiihettt  premiries  fprtie  chaifge,  but  may* 
"  not  be  of '  itfelf  fufficieiit  to  revoke.**  Biit  it  iitrill,  if  there' 
IK  other  circmnftancC5,aS  if  thd  fituatipn  of  his  family  war 
s!  gcncril  at  Icaft  the  fame  as  Before,  hisr  eftatcs  the  fame ; 
^  makes  a  will  with  three  attefting  witticfles^  (which  was 
L'l  neccflary  as  to  pcrfonalty  but  to  real  only,,  and  Mr.  i^wj, 
"^  a  pcrfon  very  cofrVdfarit  iif  courts  of  hW,  and  a  Very 
iblchwycr.)  Circii^nftatitciB  Wiing  fuch,  claiming  under  a' 
'kntatiyc  tide  you  nhift  fjitrw  me,  Yaftd  thei^  I  ground  my 
:%ncnt,  b  which!  am  fttfrv  to  dfffer  fittn'^my  very  Icatm- 
«J  brother  Slaciftwe^)  nothing  has  Tjccri  doile  I7  the  fcc6nd; 
^»  to  afitft  your  cfedin,  fhew  me  'that!'  thd  difpofition  of 
-c fecond  varies  not  as  to  you ;  and  we  gre.fatisfied.  Can' 
Mrs,  Hanvcod  madntain  hci*  title,  without  prefuqiing  ?;  k 
°«ft  be^prefumed  the  fecond  will  d6e^  not  concern  lands,  or. 
crff  parfeJly,  or  only  i&  an  eftate  for  life.    * 

If  it  nay  .be  othenrtft,  I  apprehei?d  that  a  wiH  maybe 
«^faicc  of  <fifFerfent  contehts,  vet  if  we  can't  produce  die 
*^*omei!t  there  will  beho  cffeft :  anU  yet  no  man  fhallfuf- 
^  for  I06  of  evi4^ce  in  writing,  by  fire  or  misfortune  ; 
•^  even  records  ijiall  be  proved  as  they  c2^n. ' 

What  is  the  cafe  of  two  wills  wthout  dates  ?  A.  takes*  by 
"PC  will,  B,  by  another  J  both  gome  in  cxclufion  of  the*' 
Z  heiri 
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bjir:  Asdyetasiieither  canpro^a^-agnDft  the  other,  th 

title,  the  court  will  not  arbitrate  between  the  parses,  will  dc 

.  ^   popxut  them  (as  might  appear  m  the  principles  of  nature 

L  ^99  J   juftice)  to  divkle^  but  the  heir  at.  law  ftands  aloo^  againft  a 

the  world,  ai^d  fpLjs  till  fome  of  you  can  prove  an  cxprei 

title  againft  me^  my  original  right  ihall  ftand. 

in.  the  cafe  of  ipoliation  it  is  prefumed,  the  fpoliation  w: 
made  by  the  devifee ;  becaufe  the  inftrument  deffaroycd  w< 
9gauift  the  devifee* 

^  I  can  fee  ;X^o  ground,  that*  the  difaippointment  of  the  ii 
tention  of  the  l^cond  will  ihould  fet  up  the  former. 

^.  The.jury.do  not  find  that  he  did  cancel  it,  I  might  almo 
fay  tl^ey  find  ;he.did  not  i  but  law  willpreAime  it  not  cai 
cj^ed  till  proof.,  Ap4  I  have  faid  already  the  eflfecl  vn.i 
operate  as  a  revocation,  aiid  yet  tlie  pnrpofe  never  anfwercv 

j  in  the  cafe  of  Lord  l»wcoln^  who  in  compliment  to 
lady  he  intended  tjo  marry  raifeduies,  and  yet  never  ma 
ned,  none  of  theie  ufes  took  eflfeft  ;  yet  they  operated  ; 
<Ufeat  his  will :  And  (o  it  would  have  bee^i  had  he  afhiall 
nmried,  and  all  the  ufes  had  been  ipe^t.  A  womaxt  mak< 
a  will  when  JTole,  and.  a&er  marri^  v.  ^nd  by  operation  ( 
law,  though  iu^,hu£hand  dies  bdfore  Ker,  .yet  the  act  < 
i^arriage  was  a  revocation;  and,  9s.  every  .will  implies  rev! 
exility,  that  power  being  taken  away,*  tli^-  will  no  longj 
fubfifls  :  So  where  a  man  marries  and  has  children;  ^t 
a  late  determination)  and  yet,  here  :(re  no  words  of  nrvj 
cation.'  I  am  therefore  of  opinion^  that  judgment  ought  ( 
be  for  the  plaintift*  ^before  the  decifion.         .  j 

.  :^h  obferv^brle^ ,  that  oa,the  conference  upon  the  ben^ 
if  was  remarVcd,j  tlpat  Mr.  i/ig^  might  be  in  doubt,  ioT\ 
was  at  leaft  a  jmei^ion  at  the  time  of  his  making  the  w^ 
u'hether  a  f  everi!^>na^^  he  had,  would  j 

by  ^e  words  rcaland  perfonal  eftit^  j  .aid  if  they'  comg 
hend  wh^t  was  not;,  a  legal  eftsrte,  ,but  fi  bve  equitable 
tereft.      .         •'     .  !"*"/  .         •      .     . 

..iS^crjeant  Burland  obfcrved,    thfe -cafe  of'  Glaxier  in 
K^  A,  had  been  determined  in  the  Ecckfiaftical  Court,  bcl 
Sir  George  Lee^    Vide.  HUlieri  cafe,  3-  Atkins  798,  the  c 
trary  way^  and  that  from  the  ecclcfiaftical  law  we  bon 
.  all  our  ideas  of  wills*    That  if  we  were,  to  conjefture, 
intent  might  rather  be  to  give  her  money  inftead  of  ch. 
bcrs,  which  he  fuppofcd,    on  account  ,^f  hpr  ijbx^  by 
laws  of  the  fociety  ihc  could  not  inhabit*     Serjeant  D 
faid,  he  had  forbornt  to  fay  any  thing  before  about 
ecclcfiaftical  courts  on  jjurpofe,  but  if  that  was  xo  the  po 
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•     *    *    *  ^  «        "* 

hzhid^  firongeft  cafe  ia  the  worlds  for  they  had  deter- 
Diaed  for  hiin.  The  court  declined  giving  judgment  on 
tkinihm,  whld^.^cfita^iit  P/fvy  urg^d,  ^sl^-hjd,  he,bafi 
isoioubt  a  judgment  in  their  favour.  vK>iU4VeIeare'f6,o641« 
tut  of  Qumccry.  '  .  ,        ,  *  " 

Lord  Chief  Juftlcc— If  the  court.  fKouW.  fee  caufe  to  dc-  [  3®®  ] 
tcrainc  in  your  favour,  there  Would*  yet  be  certainly  a  wrft 
d  oTor.  ,..»..  ^ 

iV.  B.  I  learn' by  a  friend,  the  teftator  was  tenant  in  tail  ^  *. . . 
of  the  lands,  unfier  his  father'^  fettlen^^t,  with  s^p*  ' 
vcrfion  to  the  nghf  heirs  in  ^taB,*  whofehdr  tiftaAr 
was ;  and  the  lands  having  l>e^  fold,  ,Was  directed  l)y 
ftatute  8th  of  Queen  ^w»,  .in  loine  degree  conltitriing^ 
in  others  altering,  tlie  fettlcmeiit'  io  rgveft  part'of 'thjs 
money  arifen  froin  the  fale,  \n  other  lands  to  ufes  of 
that  icttlement.  *Teftator  died  without  iffue,  and  with- 
out revefcing,  and  his  heir  at  law  claims  as  by^the  re- 
verBon;  and  alfo  that  Mr, ,  yt^/IiceNar^j,  in  faybg 
that  the  lands  micht  defcend  to  thelbdir^  till  difcQvexy 
obfcrved  on  the  authority  laid  down  by  L&rd  Coh, '  Co, 
Lftt.  III.  tliat  whisre  devifor  feized  in.fee  devifes  lands 
l>y  win,  the  freohotd  or  intereft  i^  Li^i's  in  devifee 
bcfwc  entry;  'and"in  that  cafe  nothing  defterids  tb  the 
heir.  This  however  he  feemed  to  hold  as  ati  obiter 
di^hmi,  and  to  deny,  the  law  as  .there  held  ;  and  there- 
fore that  notwithiianding,  in  the  cafe  before  the  court 
the  lands  might  defcend  conditionally,  though  the  de- 
vifor here,  by  failure  of  iffue  at  his  deccaft,  ba4  Ihp 
i-cvcrfion  in  him  at^the  time  of- his' deaths  arf  tenant 
in  fee.  .    '.'  '  t  '    .      .      •.'•*:•'..        ,.  u 

I  la  rmunded  by  a  worthy  ftlctid  ^  tlje'foilowing;  cafe ;  ex  parte  Hci- 
ijT  Apr.  30th,  1754,  3  Atk.  798. 

A  <i9cftif«|  in  a  paufr.  k^on^  Sjf  .iHrt*  I**.**  J^^'pi  the  Preroga^e 
-'»rr,  whether  the  eaccutio^  of  a  fccond  will  b  a  revocation  of  tbeS^, 
''-'gh  the  leeond  wat  afterwards  cancelled ;  and  lybether  fuch  dbeeUmf 
Jtt  Jp  the  wiH  a^in. 

^ir  George  t«ee  gare  fentcnce  that  it  was  a  reinoqation.;  and  that  th<  ca^i- 
r-fjsgcbeiecand  4lid4]Qtfe^  ttpthe.firft.  ... 

A  peutioB  wa«  prepared  ^o  the  Lord  Chancellor  on  the  part  of  the  ^rin- 
(^derifecs,  iar  d  foil  cotximiflion  of  delegates;  and  alfo  a  crofs  petition 
r-iving  that  the  commii£6n  may  tfiue  to  judges  of  the  oommon  law  aM 
^-'iiaas  only. 

Urd  Hardwicke  dtreded  ^.qom^uflion  of  delegausto  judges  and  cmliaat 

Ft  «t  attdiTi  this  cafe  afterwards  came  hefore  the  delegates,  and  the  ma^ 
"V  confinoed  Sir  Geofse-JUee*s  fentence  «  rela^io|ie  Rowlandi  Aynf-      • 
".ri  Arxnig.  J.  C.  Vide  infra  the  cafe  of  Berkenlhsiw  an4.Gilhert. 

Z  2  Int^ogatorics 
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*  *  IntetrogsLtpries. ' 

KEEP  E  A  of  Maidjom  Gail  firom  to  anfwcr  intm 
gatories,  toucKng  a  cbNT£M?T,  fuppofed  to  ha 
committed  by  h^zp  againft  this  coukt.     For  de£ii 
'  *  Af  bail  he  was  coMMlTTtD.        . 


C301] 


i:  .* 


Notice  in.Eje(5bnisnt. 


DECLARATION  delivered  at  a  houfc  of 


^^  ]iucl'tn^anj/bire^  i^hich  borders  on  lands  in  Oy/51 
^if<».  for  Kfeh  lands  the  ejeftment  was  brought. 
.  ,Mr-  dnvper  obfe'rved,  that  declaration  in  ejefhnent  ^ 
•in  the  nature  of  an  original  writ,  as  proceedings  commen 
jbj  iu ,.  And  that  the  Common  Pleas  carried  it  fo  ii 
that  they  exp^fted  it  to  be  ferved  on  the  premifles  dcitun 
,ci  in  ejeAthent  J .  and  would  hot  take  (farvice  on  the  wil 
to  be  lervjce  on  the  hufband. 

;    Court  were  agreed  fervice  upon  the  party  at  his  hoi 
.  was  goodf  tho*  the  premises  were  in  another  county. 
,"  And  Mn  Jwftice  J(/ton  faid  it^diffdrdd  from  an  origir 
writ,  ^caufc  the  Sheriff  had  npl  a  jurifdi^on  out  of  1 
^county,  , 

.//Jjifoimatbnr  * 

Vr\  N  a  motion  for  an  information^  the  original  papd 
~V^  ihoukl  not  be  annexed  to  the  affidavitj  as  it  pr 
duces  a  difficulty  and  trouble  oh  a  triaL 

"Tk  yrOtlON  for  judgment  againft  the  cafual  qa 

There  were  joint  partners  In  the  buiinels  «f  brcwo] 
*2bid  the  declairation  was  ferved  oh  one. 
,    Per  airiam^  that  it  would  not  do  as  they  had  not  U 
..ved.it  upop  both}  it  not  appearing  that  they  lived  both 
^the  fame  faoufe.   -^ 

Attachment. 

MOTION  for  an  attach-htent  againft  the  sal 
aiFF  for  not  returniog  the  wkit*  * 

•:..,:  Th 
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The  court  at  firft  doafated|  whether  the  motion  was 
tight  the  laft  day  of  term.  -       - 

Bfr.  Bu/Ier  faid,  wheneter  the  attachment  was  abfoluteJn  [  30a  1 
tiK  firft  infiance,  lie  imderftood  it  tebd  the;  rule^  that  % 
might  be  mof?ed  the  laft  day  of  term. 

CoinLT^*You  muft  ferve  perfonalIy»  to  mabe  it  ahfolute. 
The  under  iheriff  has  a  puWc  office,  and  it  iho«Id  have 
been  fared  thcret  Inftead  of  this»  it  was  iervcd  upon  a 
S32td  icrrant. 

Oyer  of  Copy. 

Q^  Lfttsrs  9/  Admimfira^m^ 

MOT  ION9  that  oyer  of  a  oop^  out  of  th«  coniiftorx 
courts  may  be  fufficient  oyer. 

Ob)€£Hoa»  that  letters  of  adniiniftration  are  m^t  like^  a 
deed.  '  .  •  ■     , 

And  that  it.  bdng  i|ated,  the  letters  of  admiaiftratidw 
vere  taken  ont  of  liis  podi;^  the  party  was  not  eptitled,  te 
^gave  no  account  of  thems  nor  did  it  appear  they  wcr^ 
Wt ;  and  unleis  this  did  appea^i  he  fhpnid  not  have  recourfe 
to  a  copy,  even  in  the  cafe  of  a  deed. 

Rule  absolutEj  that  oyer  of  ^i  copy  firoin  the  ^onfli^! 
uiry  court  be  fufficient  oyc^v 

Declaration  in  Ejedhneilt. 

S£R  VI C  £  of  declaration  in  ejefhnent  on  the  oSecej  in* 
the  aUcnce  of  the  tenant  in  pofleffion. 

It  was  faid,  though  this  fervice  had  been  a<ls)[utted  to  be 
good,  where  the  tenant  in  poileffion  ^bfconded»  to  keep  out 
ct  the  way -of  the  notice ;  yet  here  the  aunt  had  in  faft  not 
aWcoodcd,  nor  was  out  of  the  way,  with  an  intent  to  avpid 
t^nodce:  But  that  ihe  kept  a  boarding-fchool,  and  it 
^•^  her  cuftom  to  he  abfent  at  H^bh/unfide  and  Chriftmas* 
Hut  die  niece  received  the  notice,  ihe;^  the  aunt,  being 
sbfcnt,  according  to  her  cuftom.  But  that  the  niece  did 
^'  teii  her  of  it^^  as  ^e  did  not  know  when  fhe  would 
ccaic  home. 

But  it  not  being  denied  in  the  affidavit,  that  the  niece 
^^  give  the  notice,  nor  denied  that^^he  aunt  received  itj^ 
ipcm  theie  grounds,  Rui^e  ABS0i*v:T^. 

Conftabli^s 


Tfmay.Teriii,  13  aeo;^.::  K:  B. 


.,,K. 


C  303  3  Conftable;s  Return; 

r  ^.    :  r' .-.     ..     ':.  :..../  :.:•  -  «•'       •  ^    ■'.   •••  '       "   '.-  '         '     • 

COMPLAtNT  againft- the  oonftablebjr  the  grand 
jury,  for  refufing  to* amend  ftU* return;  he  mumcd 
generally  thart'att  ^v^as^rightirt'thepirilh.  ^  -  '  ' 
•  Thdre^hd'ppen^'lobe'a  veryb^road  in  if  "rt^likk  the 
cooftaHei-httdinot  preTented  :• '  Atid  the  grand  jury  there- 
fore direAed  him  to  amend  his  return,  which  he  t^fuitu 
to  do. 

He  faid  in  his  excufe  tfeat  it  jeis  true  the  road  was  very 
bad,  but  the  man  had  promifed  to  mend. 

Lord  jMa?jsfield^^Yx}u  Ihould  have  remembered  you  va: 
on  your  oath,  and  to  find  according  to  truth  and  fe^t. 
Tfhe  '^ty  ha\*«  don^e^righr.'  It  is  'cxtrfttkily  blamoabfc^  in  i 
conftable  to  find  upon  favowr  and^'afTedtibn.  J'  » 
r  The  jnry  would  ^dtt  weli  to  cohfider  whether  they  might 
not  do  very  right  to  find  a  bill  of  indiftment  againfthim 
whith  as '  Juftices  ©f  Peace,'  fo^ls  the  Gi^ind  Jury  Jftipowcr- 
<d  at  common  law  to  do  on  their  own  knowle<^,  as  well 
as  upon  the  Information  of  others.   •  '   .       '^ 

:  The  evil  Has  di'ffufcd  iticif  in  ^  fcandstous  manner  o^a 
the  kingdom.  .:.../   ^ 

Evidence '  '• 

OBJECT.r.QN  to  a  receipt  fijr  damages  taken  bf 
the  plaintifPs  attorney,  fpecifyinc  the  vcrdKt,  tlut 
triis  was  not  tvidcttce  of  the  judgment,  tor  that  nothing  ki's 
than  a  copy  of  the  judgment,  duly  authenticated,  couki  k 
ciridence  of  the  judgment. 

Lord  Mafiijieid  difiUowed  the  (Jbjedlion,  declaring  it  w:!> 
captious,  that  there  was  no  difpute  bietween  the  parties  ^5 
to  the  reality  of  the  judgment  5  and  that  all  the  queftion  be- 
tween them  was  matter  of  form,  and  even  that  might  \ij^^' 
been  cured,  if  the  jiiry  *  would  have  waited  a  couple  c-t 
hours.  That-ort  a  ilmilar  objection  at  Gwldhall,  he  nuu^ 
tlic  jury  (lay  for* a  copy  of  the-  judgment. 

Attachment. 

ON  a  rule  to  fbew  caufe  why  an  attaehment  fhould  nc: 
be  fct  afidc  for  irregiihu-ity-     The  irregularity  cor.- 

plaincu 
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piaiofd  of  was,  that  th;  at^suchn^ent  was  aUblute  in  th^ 
£r(t  in/bnce. 

The  mafter  faid  it  was  difcrctioqary  Jn  the  court,  whc* 
iherit  ibould  be  abfolutein  th^  firft  inft^ce  or  not.  .. 

That  the  iheriff',,  for  not  returning  the  writ,  partle$| 
hx  con-fiayiiient  of  cofts,  purfuant  to  a  nile  of  coiirt| 
hiYt  the  mle  ahfolute  againft  them  In  the  iiH^  inftance ; 
And  that  he  apprehended,  that  ,the  general  rule  was,  that 
wherever  a  party  was  guilty  of  a  contempt,  he  iball  anfwei: 
iacuftpdy*  '  ^ 

King  gtnd.Jonef,  4n  Strange. 

That  iSaliM,  84,  it  was  &d,  it  was,  not  ufual  to  give  ^ 
fecan4  rule  to  a  party  who.  had  flighted  the  firft;  t£it  he 
lliould  anfwer  in  cuftpdy  ^  that;  to  do  othcrwife  would  b^ 
lo  expofenhe  court  to  furtfier  cpntempt* 

Mr.  Dunning — ^That  unless  the  juftice  of  a  court  is  ob- 
ibu&ed^  an  att^irhinent  will  never  be  grs^;ited  in  the  fir$ 
mftance,  *  • .  , 

That  where  there  is  an  appli^tion  againft  parties,  for 
<iiibbcymg  a*  rule  of  any  nature  lefs  high  than  that  of  the 
immediate  and  neceflary  juftice  of  the  court,  the  court  will 
alwajs  give  then^  ap  opportunity  of  juftifying  themfelves. 

That  this  was  entirely  different  tp  tlie  cafe  of  a  rtfixfal 
topay  money  uqdo-  an  order  of  ^ourt,  or  of  infulting  ap 
ofeccr  of  the  court. 

That  one  of  the  parties  was  an  infant,  and  that  the  cou(;t 
vould  certainly  ppt  attach  him*  for  dping  what  by  law  he 
could  no;  do,  "being  guilty  of  a  pontempt,  ap  offence  which 
^  va^  not  of  age  or  difcretion  to  incur. 

W4  MansfiSd  dcfired  to  fee  the  rule,  and  the  ?iffidavit 
upon  which  it  iffuedi  and  the  aifidavit  of  d'^fobedicncc. 

With,  regard  to  the  general  pra<^ice.  Lord  fifansfield  en- 
quired ;  and  there  was,  he  faid,  a  little  difference  of  opU 
™,  23  to  the  general  rule. 

But  in  the  prefent  cafe  (his  Lordfliip  added)  it  is  as  clear  [  305  1 
•s  the-  fun,  the  rule   fliould   pot  go  abfolute :  For,   as  to      J        . 
^^^Ji  it  was   not   delivered  p.erfonaliy>  .and,     as   to  iin- 
timakbg  to  deliver  up  poffeffiqn,  they,  can  anfwer  no  far- 
ther than  to  what  .was  in  their  own  power,  and  flot  jointjy 
2nd  fcvcrally.        '  '*  .  ;,.'  ',.,,.'   •  '         .'      \ 

In  cafe  of  non-payment  of  coft^,  ^thc  attachrhcni  is  in 
'k  Datjore  of  an  exe^Mtipn  j  but  here^  the  defendant  was 
apparently  ip  the  fitu'atibii  of  pot  being'  ^ble  'to  make  tkle. 
W  die  parties  knew  it :  Fpr  1  bailed  JU^  iX^GuUdhaH^  and 

'    .  .  would 
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would  not  fuffer  a  large  iiim  to  be  required,  thougb  I  codd 
not  difxnifs  without. bail. 

Mr.  Jnftice  jij/loh — I.wonSdcr  very  mu A  at  the  doabt 

As  to  non-payment,  it  is  in'^Hc  Dature  of  ^an,  execution 
upon  the  civ}l  ftrit  \  as  to  the  difobediencc  of  the  fheriff,  hi 
is  an.bfficcr  oPtht  C^jftiri ;  as  to  contemptuous  words  againft 
the  procefs  or'ii^fult',  by  words  or  ai^otis,  when  tht>  i?  rc- 
preicnted  by  the  officer  to  thpm,  the  court  will  pay  a  parti- 
cular attention  in  favour  of  the  procefs ;  and  in  theft  in- 
ftances  the  rule  is  abfolute  at  firft.  But,  whqitr  a  Tcafon 
may  be  afligncd  for  non-pcrfprmanceof  the  rule,  as-on'^ot 
ol?eyii>g  an  awar$,  px  the  like,-  the  (fonrt'wtll  alvrays  gnht  a 
rule  to  (hew  caufe  at  firft':  And  I  wonder  the.  officers  of 
the  court  fhould  have  anjr  doubt  about  it. ' 

^  N.  Nam  videturvaldcbpne  diverfrtie. 

Lord  Mansfield  obfefvcd,  that  an  attacSimcnt  for  non-pay- 
ment of  cofts,  was  fo  much  in  the  nature  of  an  execution, 
that  the  parties  were  not  bailable. 


O' 


Lord  Mexborough  agaif^  Sir  John  Delaval. 

kN  a  rule  to  ftiew  caufe  why,  .on  payment  of  coffe, 
_^f  judgment  Jh'duld  fiot '  be  fet  afidfe  againft  defehdant, 
upon  two  nihils  returned  on  two  writs  of  Icirc  facii^.  And 
why  the  defendant  fhould  not  be  permitted  to  come  in  ^  ex- 
ecutor, and  plcad  nil  debet. 

The  cafe  appears  to  have  been,  that  Sr  Francis  DtLnd 
'being  indebted  i'o,6o6l.  to  Lord  Mf^^roughf  his  brother, 
Sir.  Ttomnsy  joined  with  him  as  ftcurity  5  that  aftcrwanL 
Sir  Francis  applied  for  5 cool,  to  pay  off  annuities,  whicli 
his' brother,  Sir  jfolm^  lent  him;  the  furplus,  if  any,  to  be 
apulied  to  the  pay^nent  of'  I^ord  Mexborough*%  judgincm 
debt.  That  afterrvarJs  a  propofal  was  made,  to  change  Sir 
Thomas'^  fecvirity  for  that  of  Sir  Johnh^  on  eondition  thut 
Sir  Francis  lliould  make  an  eftate  tail  to  the  fdn  of  Sir  Jihn\ 
[  306  ]  which  condition  was  never  performed,  aiid  Sir  Francis  die-l 
about  a  quarter  t)f  a  year  afterwards,  and  the  eftate  dd- 
cendcd  to  Sir  Joi>n.\  Lord  Mexhorough^  on  a  faMc  rctum  u! 
two  nihils,  prot\ire5f  judgment  On" the  l6,oool.  debt  againi't 
Sir  John  J  who  was^  executor. 

Counfel  agarr^ff  the  rule — ^Whenever  the  court  lets  afidf 
a  jydgmcnt  regulaily. obtained,  it  is  always  to  let  in  the  mt- 
iVits.and  jiiAice  of  the  cafe  ;  And  if  thefe  be  not  iicre  with 
the  defendant^  ybiif  Lordfhip  will  riot  grant  him  the  indul- 
gence of  this  fummary  proceeding. 
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Stf  ffwncis  3Uke  Delaval  wai  tenant  for  fife  of- a  very 
Lirgc  eibtcf:  yet,  wanting  money,  fee  borrowed  lo,oool. 
Sirfirmteis  DetavaP^  brother  had  the  eftate  made  over  by 
its  affignment  in  traft,  to  paj  an  annuity  to  Sir  Francis  Dr- 
Ifvai,  •  •  '  .     :    :     . 

It  w» thOB^  proper ' the  4)riather,  Mr.  ihoinas  DefsvaF, 
fhottldni*kc  a  fecuritr,  wkh  his  brother,  to  Lord  Mexh^ 
nsghf  tST  io,oool.  It  -wvi  thdttfiht,  between  the  family, 
tliai  h  woald  be  better  to  let  in  Sir  Frana/s  atlxr  brother, 
aftead  rf  fiomas  j  and  Sir  %hft  was  to^pay  4000!.  per  an- 
n^nn,  oh  condition  that  Sir  Francis  fhould  join  tt>  cut  off  the 
muii  when  his  fon  came  at  age,  and  that  the  debt  flionld 
5e  mid  off.  ^Lord  Mexi^rough  was  advifed  to  gi«c  np  his 
iormsT  fecurity,  which  he  did,  and  fct  up  the  covenant 
ciiy,  and  the  firft  judgment  obtained  againft  Sir  Francis 
ivle^^.    Sir  yohn  was  to  pay  only  ajool. 

Sir  ybbn  c(niiended>  that  he  was  not  bound  to  pay  the 
^hi  on  the  eflate,  as  Sir  J^wz/Zr  died  in  a  quarter  of  a  year, 
without  having  performed  the  condition  of  making  an  eftate 
till;  and  that  he  was  executor  to  the  covenantor,  and  could 
notbe  flicd  upon  the  death  of  the  teftator,  who  was  cove- 
Bmtee.  llsatLord  Mextorough  Ixzying  been  prevailed  on  to 
rive  up  his  Ibrmer  iecurify,  and  having  no  remedy,  but  up- 
on the  executor  of  the  teftator,  die  court  would  not  fuffer 
*ht  judgment  to  be  let  aiide,  in  prejudice  to  the  juflicc  of  the 
ofc  • 

Jadgment  by  default  was  figncd  on  the  fccond  fcire  fa* 
das. 

A  fieri  facias  was  then  fued  out,  and  the  (heriff  returned 
nulla  bona. 

A  davaftavit  had  been  fued  out,  upon  which  the  defen- 
(iant  ^isaded  the  general  iflue,  nil  debet  5— ^that  the  defen- 
dant was  informed  of  aU  the  proceedings  againft  him. 

Mr.  WiMaee — If  Sir  Francis  DeJavai  has  any  remedy  to 
^hich  he  is  entitled,  he  will  have  it  in  another  man- 
ner. * 

The  ground  of  the  application  is,  that  Sir  John  Dela-  [  307  J 
Whasno*more  aflets  than  i^ool.  to  fatisfy  the  ro,ooal. 
aad  thercfiwre  app(lies  t6  the  co«tf t,  that  he  may  not  be  liable 
to  pay  any  inore.  It  is  not  denied,  that  Lord  Mexhorough 
bad  lent;  the  fum :  but  he  entered  into  an  agreement  with 
Sir  Francis^  who  became  bound  with  his  brother. 

Sr  John  comes  in  after,  only  in  a  more  beneficial  manner, 
as  a  recovery  b  to  be  fiiffered  as  ibon  as  his  fon  fhall  come  of 
%e,  Aat  then  a  ten^fhaU  be  created  to  raife  the  fum  of 
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a5/>ooL  for.pajn^ient  of  the  debtSy  .anumg  which  Lord 
Mextorough's  is  one.  An  annuity  is  pxx>vided  for  Sir  Fra/}- 
aSf  to  ceafe  when  Sir  Francis  fhaU  think  fit  to  advance  him- 
fdf  in  marriage.  Iior^  Mexborougb  was  applied  to,  that  Sir 
Francis  and  Thomas  had  ceafed  to  aft;  that  Sir  TiM&n  had 
taken  the  management ;  and  an  |d)iblute  lectiritf  Miouid  be 
made,  as  beforCt  to  his  Lordfhip ;  He  was  aSlif ed  of  thii 
by  Sir  FrancUy  in  the  prefence  of  Sir  John^^  attomej. 

That  aftenprds  Sir  Jobny  upon  ^  ^th  of  Sir  Frand^ 
fet  up  the  non-performai|ce  of  the  confideration  of  mak- 
ingthc  eftate  tail.  That  in  the  cafe  in  Strange-^Wbari^fn^ 
the  court  would  not  admit  the  executrix  to  plead,  that  ih< 
was  ready  to  fatisfy  the  creditor  with  ^  s^fli^t^.in  ker  b^ndsi 
merely  .on  account  of  delay.' 

Mr.  Cowper  faid,  that  Loiid  Mfixhrentgb^  having  afi  equi- 
table claim  and  leafe,  and  a  legal  right,  and  having  pro- 
ceeded regularly,  ihall  therefore  be- entitled  to  h^s  Ic^  re- 
medy, ai>d  the  defendant  npt  ^(Jiji^ffil^p  to  a  furoBi^  re- 
lief. 

Mr.  BuUer — ^That,  on  p^nciples  of  law  and  equity,  th(| 
plaintiff  wa$  entitled,  an4  the  def^daiit  bs^red :  That  thj 
debt. was  juft,  and  the  proceedings  in  it  regul^r^  That  a| 
to  the  e<|uity,  the  defendant  fhould  bring  equity  with  him 
when  he  demands  it;  that  he  Ihould  pay  equitable  al' 
fcts.  , 

Mr.  Dunfiing^  on  the  other  fide — ^This  cafe  fhinds  upo: 
a  peculiar  footing.  I  underftand,  thtit  the  learned  Serjean: 
who  fpoke  before,  profefled  that  the  rule  muft  (land,  unlti 
there  could  be  nsw  matter,  on  which  he  could  ibew  tiii 
court  otherwife.  I 

That  as  to  the  cofts,  if  the  gentlemen  dropped  their  ac| 
tion  in  the  Common  Pleas,  ^hcn.  the  cofts  would  be  paid 
if  it  were  continued,  they  would  await  the  event.  That  ij 
to  the  intent  of  not  piwing  the  io,oool.  it  w^  at  led 
doubtful  whether  I'uch  was  the,  meaning  of  the  applicntior 
That  as  to  delay,  the  circumftances  were  different  fnn 
what  hard  been  •  Itated.  Thatf  Sir  John  was  npt  apprchcnrr. 
[  3^^  ]  of  the  effects  of  the  proceedings  ,againiVhim».  and  therefor  I 
didr^ot  proceed  with  the, uti^9fteKP<?dition«  ,.  ,    .  i 

That  as  to  tlie  5000I-  if  thgywere  legally  jentiyicd  to  ii 
they  would  recover  it  the  only  ws^y  by  which*  a  legal  dcbi  ^ 
to  be  recovered,  that  is,  legally*  That  the  c^fc  in  Stn^^ix^ 
differed  cxtrcniely,  bccaui'c  there  the  matter  had  been  i- 
cidcil,  as  to  liability,  two  years  before  :  And  whether  a  ^\< 
hy  after  that,  upon  an  application,. ; as. qf  courfe,  was  like 
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delay  of  .one  term  only^  the  jwtter.  not  being  decided,  he 
lubznirted  to  jche  court.-  That.cafe^  indeed*  vras  cited  only 
for  whit  the  court  iiad  faid,  and  which  they  alfo  had  £iid*  in 
the  fecond  cafe,  then  refqred  to>  with  refpe£l  to  not  driv- 
kig  the  party  to  an  audita  querelpn*  a  method  in .  a  gre^t 
mcafure  obfolete,  the  faxpe  thmg  heing  done  on  motion. 
Tiut  thefe  returns  are  In  fa£t  scatter  of  courfe^  and  it  was 
nut  ilc&Ttd[  of  them  to  do  their  duty  by  ierving  the  two 
writs,  but  that  they  ihould  return  the  two  nihils,  inftead  of 
/erring  thezp,  this  is  coQtepdedf  TJm  is  the  equity  for 
phich  they  contend* 

They  fjiy  l^grc  the  court,  in  fubftance,  '  if  you  don't 
give  us  the  5000L  give  us  a  legal  right  to  5000!.  Why  this 
pJbs  ?  If  6\ey  have  a  legal  right,  they  will  litigate  it  with 
us ;  if  noti- why  ^o  ihfj  claim  ?  As  to  this  5000L  it  was 
Irst  by  Sir  John  Delaval  to  hi^  brother,  for  paying  oflF  annul- 
^i^s  •,  and  becaufe  Sir  Franqs  had  not  agreed  with  his  annui- 
tants. i\nd  for  th^  payment  of  other  debts  are  words  ad- 
d:j,  \7ith  rcfpeft  to  the  applipat^on  of  the  furplus.  Is  it  to 
«  conceived  that  Sir  John  DflavaU  who  lent  a  fum  to  his 
trother,  to  be  repaid,  ex  vi  termini,  for  paying  off  prcf* 
ting  incumbrances,  ihould  now  be  obliged  to  give  5000I. 
for  the  benefit  of  nis  brother-in-law.  Lord  Mexkrougb  ? 

As  :p  the  deed,  if  Lord  Mexborough  was  in  contemplation, 
licis  in  the  number  of  thofe  who  are  entitled  to  the  2500!. 
Shill  a  covenant  be  enforced  when  the  condition  has  totally 
fiileJ  ?  It  is  true.  Sir  John  has  now  the  eftate;  but  that 
^'as  not  the  benefit  in  contemplation  \  the  benefit  in  con- 
templation was  to  move  from  Sir  Francis  :  In  confequence 
f^-f  which,  and  in  the  conCderation  whereof,  Sir  John  vras 
U)  pay  the  ^500!.  The  poiTeflion  ojf  this  eftate  is  indcpen- 
cicnt  on  the  deed,  advantageous  as  it  has  happened,  but  fo- 
reign entirely  to  the  deed. 

That  an  equitable  title  has  arifen  has  been  next  ftated, 
from  converfation  between  Sir  Francis  and  Lord  and  L^J 
Mcxkrougb,  in  the  prefence  of  Mr.  Farral.  It  may  be  fiif- 
bcicnt  to  fay.  Sir  John  was  not  prefent,  and  that  Mr.  Farrai 
lud  never  been  employed  by  Sir  Francis.  If  permitting  his 
brother  to  employ  his  own  attorney,  in  a  deed  for  his  bro- 
ther's benefit,  was  making  that  attorney  his  own  attorney,  I  [  309  ] 
<io  not  know :  There  is  nothing  elfe  that  can  in  this  in- 
ibnce. 

The  bufinefs  of  Sir  Francis  with  Lord  Mexborough  and 
liis  Luly  was  nothing  to  Sir  Johu  .  If  Sir  Francis  did  fay 

that 
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Aat  fccurityTras  abfohite  upon  this  deed^  he  mifrcprcftntcd 
Ac  matter ;  but  neither  is  this  any  thing  to  Sir  John. 

If  It  be  faid  that  as  an  executor  he  has  taken  benefit,  and 
is  liable ;  if  it  be  a  benefit,  it  is  one  he  entered  into  reluc- 
tantly, onljrtaking  the  office  as  heir  of  the  famOy,  to  bind 
hinife{f  as  to  what  he  thought  aflets*. 

Serjeant  Davj^Jx  has  been  the  pra£tice  long  before  I 
knewr  We^iftinjl^  Hall^  that  where  there  have  been  two  ni- 
hils'  returned;-  and  the  defendant  had  been  informed  he 
could  have  rnadc  his  difchatge,  the  court  will  not  put  him  to 
the  trouble  pf  an  audite  querela.  I  don't  remember  one 
fince  I  •  have  Jcnown  JVeJfminflir  HJl\  the  court  has  always 
relieved  upon  mption. 

A  praftice  there  has  been  {oj  the  flieriflT  to  return  nihB, 
that  is,  nothiiig  within  his  bailiwick  by  which  he  can  fum- 
mon  the  party  j  this  k^done  by  the  defire  of  the  profecutor. 
A  fecond  writ  ifRics,  and  then  the  principle  tud  down,  is, 
that  two  niHiis  returned  it  Ihall  be  the  fame  as  if  on  a  fcire 
feci  there  had  been  no  return,  the  cafe  is  quite  different;  and 
the  prance  may  be  much  more  reafonable.  It  is  the  intereft 
dF  the  ^arty  to  imake  the  enquiry  \  and  the  law  will  intend  he 
dees  it.  But  an  executor  may  be  totally  ignorant  of  a  judg- 
ment againft  the  teftator :  If  it  were  allowed  any  judgment, 
creditor  might  ruin  an  innocent  executor.  The  coiu^  never 
<Ud  aHow  thi*;;  I  truft  the  coutt  never  will  allow  it :  It  would 
be  a  refteftibn  on  the  laws  if  they  ever  did  allow,  on  a  fcire 
feci  thq  party  t$  pcrfcnally  warned ;  the  fheriff  is  liable  to  an 
aftion  for  a  falfe  return;  and  therefore  on  a  fcire  feci  the  de- 
fendant is  fgr  ever  concluded ;  and  an  audita  querela  caii't 
relieve  hini.  Here  in  this  cafe  the  defendant  has  immediate 
fecurity,  perfonal.  fervice  is  not  neceflary,  the  fherifF  too  h 
not  Habte  to  an  aftion  for  a  falfe  return, 

I^rd  Mansfield — How  fo  ? 

Becaufe^  wherpver  the  return  is  a  negative  only,  the  flif- 
riff  cannot  be  liable  to  an  action ;  and  (6  it  is  upon  a  non  dt 
inventus. 

Lord  Mansfiild' — Is  it  fo  ?  I  think  I  have  lately  determined 
othennfe. 

I  w'as  going  to  fay  my  Lord  that  if  the  plaintiff  can  prove, 
on  a  non  eft  inventus,  that  the  iheriffdid  not  execiilc  the  writ, 
then  he  may  have  his  aftion  againft  the  Iheriff,  but  not  the 
[  3^^  ]  defendant..  In  tjiefe  nihils  it  is  as  well  known  as  that  tbi^t 
.is  a  (hcriff  in  Middlcfex^  that  the  plaintiff  always  folicits  tliofc 
retiu-ns.  *    '  '       •      • 

Lord 
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Lord  Mansfidct^lt  is  a  very  bad  prance,  2fiA  ought  not 
tobe  contimed  *,  and  it  does  not  feem  to  be  founded  m  tea- 
foQ  or  oonfiftent  with  law^  nor  with  the  opinions  of  the 
court,  that  the  iheriff  may  not  1^  charged  with  an  a&ion  for 
a  faiie  return  even  though  negative. 

Serjeant  Davv — As  to  the  equity  of  the  caft,  there  arc, 
tiier  iay,  equkaUe  aflets  to  which  the  plaintiff  i^  entitled^ 
whatever  they  may  be  if  they  lore  hot  legal  inftcad  of  equita- 
ble, the  court  will'  not  deprive  Sir  yohn  of  his  legal  advan- 
tage ;  and  I  would  only  farther  fay,  as  I  woukt  not  go  over 
the  fame  ground  which  has  been  fo  well  trod  before  me,  tliat 
^otff  Lordfhip  wiH  not  dettimine  upon  the  proceedings,  ex 
parte,  without  hearing  Sir  Jchnts  (evidence. 

hori  Mamfild-^  think,  brother  Dtfvj',#hat  you  have 
dropt  may  be  eitceeding  proper,  and  tend  to  prevent  expen* 
five  litigations  between  parties  nearly  allied.  •  That  Sir  John 
might  be  pertnitted,  and  Farm!,  to  make  affidavft  of  what 
^cd  in  the  converfation  betwfeen  Lord  and  Lord  Mexho^ 
rsagi,  concerning  giving  up  the  old  fecurity ;  which  was 
certainly'  a  good  one;  and  that  it  mar  apj^ear  how  far  Sir 
Js*i»  was  -coocemcd  in  it  either  by  himfelf  or  the  a<Jl  of  Far- 

ToT>c  fare  the  court  regularly  adheres  to  regular  judg- 
ments, if  in  the  fopport  of  the  merits  and  juftice ;   but  if 

AGlXjrsT  THE  MERITS  AND  Jt/STlC?fc  TriEY  ALWAYS  GET 
RID  OF    THE    MERS  FORMAtlTT  of  THEM  ;  blrt  they  do  it 

Upon  cerxiis;^  I  fee  it  may  be  of  great  confequence  to  the 
parties  to  have  this  matter  cleared  up,  they  may  make  their 
affidarit  on  .Monday.  ' 

Affidavit  of  Sir  joffn  Dilaval  and  Oliver  Baron.  Bcron 
bclicyes  that*  Sir  John  De/a^  was  in  poffeftnift  from  1764 
to  1771.  of  all  Sir  Fyan'cis'  Blake  DelavaVs  fettled  eftate, 
fabjoft  to  an  annuity  to  Sir  Francis  of  a,oool.  per  annum ; 
that  both  thcfc  opponents  have  heard  Sir  Francis  exprefs  his 
apprefaetlfions,  that  Sir'T^^or  would  become  a  bankrupt  \ 
be  being,  as  thcfc  deponents  vetily  believe,  in  very  bad  cir- 
comftances  at  that  time.  Baron  fays,  that  hi  purfuance  of 
a  fetter  [from  Sir  Francis i]  the  deponents  and  Thomas  went 
to  Dod£ngt9n  on  the  29th  of  May^  Sir  Francis  entered  into 
an  ;^reement  to  rcleafe  Sir  Thomas  within  twelve  days  from 
the  fecurity  of  io,ooo!.  to  be  paid  to  Lord  Mexhorough. 
That  Sr  John  faid  he  had  nothing  to  do  with  it,  not  know- 
mg  of  the  loan;  and  that  he  thought  himfelf  ill-ufed,.  in 
not  having  the  ftcurity  cBfcloied  to  him.  That  Sir  John 
Eudc  a  propofal  to  pay  off  Sir  Francis\  debts,  which  Sir 

Francis 
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J'Vtf/frfj.fliewcd  him  Ian  account  of ;  that  Lord 'Mcxh^rmglf 
L  3'^  ]  ^^  ^^t,  a?n.<;>ng  th^m.  Tl^at  Sir  Jchn  was  afioaiihed  at  tl\< 
ac^oUntf.  that  he  agreed  how^vei;  to  lend  ^oooh  to  buy  in 
annuities  for  his  brother ;  but  tliat  he  had  nothing  to  do 
with  Lord  Mexborough^s  debt  5  aivi  that  he  exprefled  an  idea 
.the  50001.  \c^  too  large  for  ^he  purpofcof  paying  off  thr 
annuities;  but  Sir  i^rj^Wx  faid  he  muft  have  elbow  room. 
That  Farrali  the  attorney,  afked  Sir  Frattru  why  he  had 
not  mentioned  Lord  Mexbcrough,  and  to  which  Sir  Francis 
replied,  he  had  not  mentioned  fpr  fear  of  overfctting  the 
whole...  That  however  he  was  pcrfuaded  to  propofc  k,  and 
fiir  Johrt  accepted  the  charge  to  be  made  on  the  eftate  ;  th.it 
Farral  ^as  very  urgent  that*  Sir  Fraficis  might  be  botind  by 
forfeitures  not  to  marry,  and  Sir'  Francis  alfo  was  argent  up- 
on it ;.  that  he  Sir  John  faid,  he  thought  fuch  reftridions  of 
.  marriage  were  illegal  y  that  then  Sir  Fraficis  faid  jou  do  this 
to  get  over  our  agreement.  No,  fays  Sir  Johuy  to  convince 
you  of  the  contrary,  if  you  will  caqfe  it  to  be  infcrtcd,  that 
unlefs  counfel  fliall  think  fuch  forfeitures  good  both  in  law 
and  equity,  that  they  fhall  be  void,  there  I  will  agree. 

Propofals  were  made  that  Sir  Francis  (hould  fettle  an  cfutc 
tail  upon  Sir  Johth  fon  :  When  they  came  to  town  counfel  I 
were  of  opinion,  that  the  refti:ifUons  were  illegal  and  void. 
That  the  deponent  Oliver  thought  he  did  I^ord  -MexborTtiTh 
a  material  fervicc  in  getting  Sir  Jobn*s  confent  to  (land  le-j 
curity  inftead  of  Sir  Thomas^  .and  thus  procuring  a  good  fc- 
curity  inftead  of  what  he  \mderftood  a  defporate  one.  That 
Oliver  applied  to  the  plaintiff,  mpntiomng  a  dcfign  to  rclear^rl 
Sir  Thomas ^  and  make  Sir  John  fecurity ;  that  Lord  Alcxh-^ 
rovgh  and  his  Lady  not  feemingto  incline  to  the  ejcchangc, 
Oliver  JHaron  -bid. to  them,  I  think  your- Lordihip  lofcs  lit- 
tle or  nothing,  and  may  get  a  very  .gopd  ftciurity  ififtead  of  a 
bad  one-,  that  however, , they  ,ftil\  remaining  diiinclincd, 
/jrr/?//lcft'themj  that  Sir  -FiTwra/ fpokc  eameftly  to  Farrall^ 
afterwards,  and  infifted  upon  Loqrd  Mcxborough  being  pcr-l 
fuacled  by  Farral^  to  confait  to  the  exchange  of  fecurities ; 
faying  that  Lord  Mexborough  was  like  a  mad-man  if  he  did 
not,  that  the- eftatc  would  be  in  the  hands  of  the  aiSgneci| 
if  Thomas  held  it  iix  weeks  longer..  That  Farral,  rcfiiicd  to 
go  unlefs  fent  for  by  tlie  plaint^,,  he  fays  that  Lord  Zlexb'^ 
rough  did  a<flually  fend  for  him,  and  feemcd  ready  to  execute  ;| 
but  to  his  great  furprizc,  when  the  matter  came  to  be  dii- 
cuiied  again,  and  Sir  Fraficis  declared  the  feeurkj  of  Sir 
Johi  to  be  as  good  as  the  bank  of  England y  Lord  and  La-I 
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dj  Mexhorougb  expreSed  an  apprehcnflon  that  Sir  John  wis 
to  get  by  the  fecurity. 

Farrall  reputed  that  bis  Lordihip  could  loofe  nothing  by 
ihc  fe^urity.     Lady   Mexbifroagi  .faid,.  you  may  loofe  .no- 
thing, but  Tom  will  be  ruined  unlefs  fom<:tbing  is  done* 
That  Lord  Mexborough  faid,  he  wifhed  he  had  never  lent 
the  monqr  >  and. Lord  ^xAlAij.  Mexborough  faid  it  was  very 
wrong  to  do  Sir  FrancU  fcryice,  and  afterwards  reproach 
him  for  it.     That  then  his  Lordihip  confented ;  But  upon  [3121 
the  Inftnimcnt  being  read  by  Farrall^  when  he  came  to  the 
words  and  1  acknowledge  to  have  received  fatisfaftion.  Lord 
Mexborough  faid,  he  had  not  received  fatisfadion>  I  wifh  I 
had    On  which  the  deponent  Aid,  my  Lord  you  have  only 
a  chance  of  fatisfai^ion,  I  can't  promife  you  any  inore^     Sir    • 
John  ob&rved  on  the  forfeitures  being  declared  illegal,  that         : 
then  he  muft  not  iufier  the  eftate  to  be  charged  with  Lord 
MexboroHgh^s  debt,  aS'  otherwife  he  ^fliouUl .  be  tied  and  Sir 
Francis  free.     That  the  deponent  Far  rail  believes  that  the 
reafon  of  Sir  Thomas  and  his  Lady  being  unwilling  to  co;i- 
fcfs  fatbfa^on.  on  Sir  Jai^is  fecurity,  and  accept  Sir  J^n^ 
was,  from  tlieir  iipprehenGons  partly  that^  Sir  John  *would 
take  a  benefit^  and  partly  firoiA  the.  deponents  Jaying  that  his 
lordihip  had  only  a  good  chance  for  a  fatisfaftion,  which  he 
truly  thottglit^   .  » 

Sir  ^obn  fpeaks  in  confirniation  of  all  this,  pjjrt,  arid  that 
he  b  lure  lff»r.d,  and  Lady  M^^xJboroHgh  knew,  and  he  had 
told  Lord  Mexborough,  that;  by  the  family.iottlement  there 
\vas  a  contingency  of  Sir  Francis  having  children,  ?ind  there- 
fore he  Sir  John  could  not  make  an.  ablolute,  feciu-ity,  till  his 
fon,  who  was  but  ten,  c^e.of  age.  That  the  intent  of 
niaking  the  day  of  the  icqvenaAt  bear  date  with  that  of  the? 
agreemezit,  w:as  not  to  n>akc  void  the  agreement  fox:.jQooh 
annuity  to  be  paid  to  Sir  Francis^  for  that  he  admits  pay* 
ment  due  for  ^oooL  That. Sir  John  had  railed  45,000!, 
and  had  never  taken  any  benefit  therefore  diiring.  the  life  of 
Sir  Francis.  That  he  told  Lady  Mexborough^.  ihe  knew  he 
had  never  received  any  benefit  from  the  covenant,  and  that 
he  is  infcTrmed  by.  eight  learned  counfcl  he  can  derive  no  be- 
nefit froin  the  fame,  and  is  not  liable  to  pay  any  part  of  the 
lOyOcoL  other  than  from  the  furplus  of  die  5000L  after  pay- 
ing annnities.  ... 

I^rd  M^nsfieUr^hit  manner  in  whic}i  this  application  is 
made  miileii  me  the  firft  day  it  came  on,  for  it  is  Aated  as  a 
iudgmenl  debt  obtained ;  and  therefore  an  application  for  an 
:quitablc  relief  on  their  performing  Cijuity  i^nd  payment  of 

C0ft5, 
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^ofts.  I  was  therefore  miifcd  w  Itippofc  this  was  a  crfc  of  a 
judgment  debt  obtauied,  to  be  relieved  on  a  motion  to  whU  h 
there  might  be  an  equitablegright,  as  upon  an  atidki  querela. 
And  an  idea  being  fuggeftcd  to  me  that  this  was  an  uncor- 
fcicntious  ufe  made  by  the  plaintiff  of  the  judgment,  and  thsr 
it  .was  tapablc  of  being  turned  uttconfcientioufly  the  other 
way  on  the  matter  of  form,  I. therefore  thought  it  right 
that  the  affida^nt5,  efpecially  on  !S<ijcant  Dirnf^  fide,  {hoiiU 
be  entered  into.  There  xras  ncf\'er  an  intention  of  entcrinj; 
into  the  merits,  but  putting  them  into  a  way  of  being  tried. 
1{  Sit  John  is  debtor,  by  a  fpccialtyhe  can*t  difchargc  hiir.- 
ftlf  as  being  executor,  nor  as  conditibnal  truftee ;  but  in  th^ 
cafe  Lord  Mcxbon>ugh  has  his  r^medyi  not  excluded  nor  pre- 
judiced by  thi$  motion*  .  . 
C  3^3  ]  Supposing,  asfcems,  that  there  was  a  condition  to  be  per 
formed  in  the  covenant,  then  if  Sir  Johrij  or  Farnd^  his 
agent,  had  drawn  Lord  Mcxhomigh  in,  as  on  a  good  fecuri- 
ty,  and  abfolute,  his  Lordfhip  would  have  had  an  a6tion  on 
the  cafe,  for  the  io,oool.  fo  that  there  wouH  have  been  no 
occafion  for  fctting  the  matter  upon  terms ;  but  this  hi* 
been  pofitivcly  denied.  If  the  defendant  thinks  he  has  any 
ground  to  go  upon,  he  is  not  emban-affed  by  the  form,  no:- 
withftanding  his  rcprefentation. 

I  come  now  to  what  I  premifed.  I  think  the  defendant 
has  proceeded  too  candidly :  And;  I  think  that  they  ought 
to  have  proceeded  againff  the  judgment,  as  unconfcientibui- 
Jyobtafncd,  And  therefore,  though  it's  nothing  to  the  par- 
tics,  yet,  for  the  fake  of  the  practice,  and  of  the  nilc,  1 
will  order  tlie  rule,  without  payment  of  cofts; 

The  aflets  applied  for  in:  -i^/rii^promifcd  when  applic J 
for-1-due  cfiligence  uied— account  delivered  in,  by  which 
there  appears  a  very  confiderable  deficienc)'-— nothing  ob- 
jcfted— inthe  mean  while,  he  is  tempted  into  a  jtJdgmcnt  of 
form,  of  which  he  can  know  nothing,  no  notice  being 
given;  and  it's  made  a  confeflion  of  aflets,*  contrary  lo 
their  own -ackntjwledgmcnt. 

•  Now,  without  prejudice  to  practice,  this  was  done  in  5V/- 
rnty  tcrtn  ;  pending  the  amicable  treaty  between  them,  the 
judgment  is  obtained.  Now,  by  way  of  reference,  when  it 
operates  as  nothing  but  reference,  a  forrtt  merely  may  be  fuf- 
ficient :  As  to  this,  it's  the  parties  builnefs  totake  notice  of 
it.  Btit  when  an  executor,  an  adminiftrator  knowing  indeed 
of  the  judgment  in  this  cafe,  but^wHo  may  know  nodiing  ot 
if,  fhall  have  been  drawn  into  a  coiifeffion  of  aflets,  as  by 
default,  for  that  is  the  principle  on  which  it  proceeds,  in 

fuch 
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fuch  a  cafe  as  this,   the  (etting  afide  the  judgment  is  ex  de« 
hno  jusTiTLS,  when  fuch  an  n&  is  miide  of  it* 

1  would  have  it  underftood  irom  this  judgment,  that  no 
principle  of  law  exif^s  fo  diametricaQy  oppoiite  to  jylHce. 
I' pon  form,  againfl  another,  it  is  very  well ;  but  by  way 
of  ferknis  tonclli^oxy  it  Js.  unjuft  and  unconfcientious.  If 
you  would'make  a  r^al'ule  of  IC,-  jb\x  triUft  ^ve  a  real  no«> 
tkc. 


Ai  l^ichaelmis 
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Licence. 

'^OTION  for  an  information  againft  a  juftice  of  peacc^ 
for  refiiiing  a  licence  to  the  informant. 

An  indifhnent  had  been  preferred  againft  the  perfon  tc 
whom  the  licence  was  granted,  for  ftopping  up  the  king  9 
highway,  but  quafhed.  A  fecond  indiAment  was  preferred  1 
the  juftice  refufed  to  quafh  it,  and  faid,  if  it  was  quafhedj 
it  fhould  be  in  the  court  of  King's  BencL 

The  cafe  ftated  on  her  fide  was,  That  an  agreement  lui 
been  made  with  the  complainant  for  building  a  bridge ;  tlu 
(he,  not  being  paid,  nor  having  conveyance  made  to  her 
according  to  the  agreement,  within  the  time  agreed,  diii 
charged  the  workmen,  and  ftopped  up  the  road.  That  thi 
public  had  enjoyed  the  road  for  ten  years }  after  which  (hi 
made  the  obftruftion,  and,  after  applying  to  the  juftice,  hi 
refuied  the  licence,  without  reafon*  I 

The  cafe  made  on  the  other  was,  that  at  firft  there  was  ne 
real  coniideration,  but  that  it  was  only  agreed  that  the  pul^ 
lie  fliould  be  at  the  ezpence  of  the  repairs.  That  afterward 
the  juftice,  on  her  requeft,  agreed  to  pay  loL  to  her  for. 
as  heir  at  law :  That  he  tendered  the  lol.  but  that  fhe,  af 
,  ter  t^  public  had  enjoyed  it  nine  or  ten  years,  demanded 
confideration  for  the  ground,  and  an  agreement  to  be  mal 
between  them.  That  then,  on  their  refufal  to  comply  wiu 
this  new  demand,  ftie  obftru£ted  the  works.  And  that,  z\^ 
to  reftifal  of  the  hcence,  he  was  moved  thereto,  becaufe  t:i 
houfe  had  the  fame  of  a  diforderly  houfe ;  and  that  he  hr. 
a  witnefs,  on  whofe  affidavit  it  will  appear,  that  it  was  a  dl: 
[  315  ]  orderly  one.  And  that  they  had  not  fuggeftcd  that  the  hou:i 
is  necdTary  to  the  accommodation  of  the  inhabitants*  Thai 
if  the  reafon  fuggefted,  of  the  road,  had  been  the  true  one 
ftillhe  ought  not  to  be  harraiTed  with  an  information :  Bi 
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k  j^ofichrdj  fwears  to  tfan  o(lm»  of  it's  bring  a  dliiorcjeilf 

Lord  Mansfield,^  when  tlic  counfel  yras  ^boot  t^  ^  on, 
fJd,  he  thought  they  were  very  wrong  on  both  fides* 

'Hut  as  to  (he  woman^  it  appetrod  eridefitly,  fhe  had 
C2de  an  agreement,  and  that  a  note  of  hand  for  lol.  was 
n  hsr  fon's  hands,  wrfuant  to  that  agreement.  If  ihe 
Jhinb,  after  this,  and  with  the  public  enjoyment  for  ten 
ytm^  if  file  thinks  (he  can  pome  off,  becaufe  there  ^ras  no 
rjcTcyance^  (after  much  trpi^k  and  litigation)  fhe  will  fii)d 
bcridf  much  miftaken>  and  is  very  ill  a(!vUed.  k  is  4n  un- 
z:!!  aiteaip(«  ^  ,.    ,  V      ' 

Odthe  othipr  b^,  I  can't  agree  with  what  wa;5  y^  ten- 
ild J  hinted,  that  a  juflice  of  peace  may  refofe  ;a  licence  be- 
^^  a  party  will  not  come  into  his  terms.  She  may  be  ill 
}is]&^  and  unrealbnable ;  but  fHU  this  will  not  biear  lum  out 
ia  (kh  an  applioition  of  his  authority.  It  js  the  cafe  of 
V«^s  vineyard.  As  to  her  chara£Ver  with  rdfpeft  to  her 
^aii£»  I  wifh  nothing  had  been  fwom  about  it..  It  appears 
^  iQCy  it  would  hare  been  as  good  twenty  years  after  as 
^vcntj  years  before  ^  for  wl^ich  nrft  years  he  has  nothing  to 
^  againft  it,  had  fhe  not  obftru^W  the  road* 
fist  fhe  ooght  to  have  come  for  an  information  with  clean 
^dsy  and  that  not  appearing  the  cafe,  yet,  in  compaffion 
£1  the  woman,  and  for  the  boiefit  of  aQ  parties,  I  fhould  be 
M  to  hear  fhe  would  withdraw  her  information,  on  their 
\TWng  her  a  licence,  and  payment  of  the  icL 

Mayor's  cafliwg  Vpte. 

[Think,  of  .common  right,  th^  mayor  has  no  caftipg 
vote,  bat  ma&  fupport  his  claim  either  by  charter  or 
%    PerljxAMampli, 

In  affault  and.Battery. 

DECLARATION,   t^  way  of  recital,   and  whereas.  Brim  t. 
^c,  ol:jeaed  agamft,  and^Crv.  -£/«•  507,  cited,  and  ^^  ^ 

''^gt6Zl.  Edmondi 

nou  in  thit 
^  C2&.  It  firil  bcgioi  with  a  rccitil>  and  aftenrardt  there  waia  a  pofitire  aTerment. 
•^pcrcsrisQ  in  tl^t  ca£e,'  that  the  ot^jeAion  muft  not  be  extended,  aa  having  gone 
•cxNigh  before,  and  chat  the  latter  part  good,  and  the  former  cured  by  Tcrdid.  Vide 
^ '^^  cafe  in  Lord  Raymond,  1413. 

A  a  a  CuRU 
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[  316  3       CuRiA-i-iTdtt  hid  better  waive  the  objedtion,  as  the  pirV 
vill  of  courfe  be  permitted  to  amend. 

Cafe  of  Hotley  again/i  Scot. 

Mr.  Bmautigjfdted  the  Ca/i. 


SIR  John,  Afttey^  tieu^nt  for  life,  reminder,  aftcf  intci 
^mediate  limitations  to  the  now  Earl  of  TankervilU^  b 
virtue  of  Sii*  ^dA^mafriage  Vi^tltthe  granddaughter  of  th 
then  Earl,  (he  being  previoufly  feifed  of  the  eftatcs  in  que 
tlon,  and  otkdfs,  joined  with  her  htifband  to  levy  a  lir. 
whereon  a  power  was  derived  to  make  leafes  in  jpofleffi?: 
but  not  of  future  intereft,  and  fo  as  it  be  incident  to  ar 
go  along  with  the  feverfibn  j  claufe  of  re-entry,  on  noi 
payment  of  rent,  for  tVenty-one  days. 

Under,  colour  of  this  power^  ^vt  John  granted  a  Iql\ 
by  mdcnture  td  Mr.  Prkhdrdy  in  1761,  to  hold  by  a  year 
fent  6f  111.  with  provifo,  \h  cafe'  t-ent  fhoold  be  behind  fl 
twenty-one  day^,  havingbeto  lawfully  demanded,-  or  no  lij 
ficient  dUlrcfs.oraflignment,  rfiat  then  it  fliall  be  lawful  f 
Sir  Johfiy  'his  heirs,  or  affigns,  to  ^e-enter :  And  the  rent 
dlfo  reftrvdd  to  Sir  yohn^  his  heirs,  and  aflighs.  AnothJ 
leafcj  with*  like  provift),  in  cafe  of  rent  behind,  or  want  i 
fiilficient  diftrefs.  By  attending  to  the  terms  of  the  rek 
vation,  you  will  fire  the  objeftion,  which  is  the  power 
re-entry  to  Sir  John^  his  heirs  and  afligns,  whereas  I 
fhould  be,  by  the  terms  of  the  po\ver  after  his  deceafe, 
the  reverfion  or  next  remainder-man. 

Secdnd  objeftion,  that  whereat  the  re-entry  b  by  :| 
power-  undogged  with  the  neceflity  of  dematid^  or  hlh 
of  diftrefs.  Sir  John  has  burdened  it  with  thefe.  Had  J 
John  referred  a  power  to  himfelf  in  a  fee,  which  was  | 
own,  I  think  the  objection  would  be  fatal  j  much  mere 
as  the  power  is  from  his  wife,  and  the  clogging  is  to  the  pi 
judicc  6f  his  gi:andfoii.  The  cafe  of  Brookir  and  3/«xrl 
"will  be  cJDjpftcjdjrwherc-.rhfc-icc^fbruftioti  waft,  held  of  J 
words  of  the  ftatute  of  ff.  8.  with  rcfpcft  to  rent  refer\ 
by  tenant  in  tail,  where  heirs  and  afUgns  will  be  taken  tu 
fuch  as^fhoaid  become  entitledto  the  reverfion  m  the  fan  I 
fettlcment ;  but'  fhe  flatute'd'6cs"not  Tpeik  anythmg  of  : 
remedy,  the  power  does.  '        , 

And  though  the  conftruftibn  may  avail,  as  to  the  n  | 
it  cannot  as  to  the  title.  Lord  Tankerville  is  in  by  a  title  ; 
*  *      -  ramouj 
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T2moiiat.  and  the  onljr*  ooe  under  whkb  Sir-^^^r  denreSf- 

aod  which  the  gnnddau^ter  of  his  anceftor*  :lx>rd  Tanhr" 

vJ/ff  certsunlj  meant  to  referve  to  him ;  which  caxmot  be  [  3 1 7  ]] 

25  hdr  or  i&gp.  to  Sir  Jobn,  and  which  Sir  Join,  feemed  to . 

think,  quit^  forgetful  of  the  power. 

Lord  Mamfuld — I  fhould  be  glad  to  know  if  the  words 
ibted  areprecifely,  "  fo  as  in  each  leafe  there  be  a  dauie  of 
"  re-entry,  if  the  rent  be  unpaid  for  twenty«one  days." 

This  was  admitted. 

IVIr.  Aarcf^— With  rcfpeft  to  the  other  leafe,  frichard 
aad  IVbitfieUf  I  doubt  my  duty  to  the  court,  ^nd  myfelf,  will 
Aot  permit  me  to  argue  that  a  <//>  d^tus :  that  of  re-entry  in 
thirty-one  days :  That,  fUU  more,  of  the  eftate  for  life 
Gceeded. 

Lcaxl  MansfUUL — To  be  fure,  a  dU  datus  is  a  fettled 
poffit,  and  cannot  be  departed  from.  If  it  were  now  open,  1 
jiiould  incline  to  confbrue  exclufive  or  incluiive,  as  would 
beft  fubftantiatc  the  deed;  for  the  expreilion  is  very  ambir 
guous. 

Mr.  Biarcr<fft^--\  am  perfuaded  his  Lordfhip  means  tp 
take  exceptions  of  form,  to  ihew  his  generofity,  in  grantr 
kig  new  le^es  upqn  the  f^me  term^.  ' 

As  %o,  the  objcft,  with  rcfpeft  to  the  re-entry,  I  under- 
kssA  it  i^  9(4mitted>  the  remedy  for  rent  will  be  the  fame* 
AikI  how  is  t}iis  bbjeftion  to  be  fupported,  upon  a  fair  and 
liberal  conftruftion  ?  And  it  is  agreed,  with  rcfpeft  to  powr 
en  of  this  fort,  the  court  will  conftrue  as  UberaUy  as  a  court 
of  equity*  Let  roe  then  be  adnutted,  as  they  fupport  their 
c^ufc  by  a  liberal  conftru£^oi),  to  fupport  mine  by  the  fame. 
As  to  the  word  <<  heirs,"  I  cannot  underftand  Lord  Tath- 
lun^lie  as  an  heir,  certainly  -,  but  if  I  can  make  him  out  to 
be  an  affign,  it  will  be  fu^cient  for  yoiir  Lordihip's  detei^ 
mination.  I  know  not  there  is  any  technical  definition  of 
ik  word  affign.  Now  Sir  John,  joining  with  his  wife,  may 
*^  properly  conHfrued  as  grantor ;  and  Lord  Tankervil/r,  if 
he  has  a  right  of  re-entry,  (which  fure  he  has  by  law,  and 
tf  which  the  tenant  will  be  cognizant)  he  has  the  right  as  an 
affign. 

Let  OS  confider  as  to  the  operation  of  the  power  of  ro- 
entry.  I  contend  it  adds  nothing  but  what  comes  in  by 
fercc  of  law,  or  follows  upon  a  deficiency  of  the  vague  and 
cm  fufficicntly  explicit  words  of  the  power.  Is  not  rent  aW 
^3js  to  be  demanded,  before  a  diftrefs  becomes  liable,  or 
a  forfdture  incurred  ?  And  as  to  the  other,  if  there  be  ^ 
iuficicnt  diftreis,  what  then  ?  The  rent  will  be  recovered 

withoi^ 
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ence,  coiild  tkett  be  any  other  Inttsnt  of  the  oirigiAal  fjowcr. 
In  ibxne  tisipefb}  Lord  Tankgrvi^  has  an  tdvantage  $  as  for 
iSBrftaace,  nirithout  clatire  df  rfe^^Atiy  is  httpFOper^  and  ngo- 
C  318  ]  rous,  the  ponder  complamied  <Jf  defends  die  -pckta^  And 
tiie  ^oKtonyty  \AhO  Artk  ^e  toBle#^  the  perfoh  to^ftait  ihz 
^jeAion. 

Mr.  Dufmngf  in  f eplj^-^  4<)f/t  apprdkehd  tfic  totore  o 
the  cafe,  or  Lord  Tankervill^s  character)  mtSets  k'xtqtiiiit< 
for  tne  to  hifift  dn  indulgence.  As  to  him  his  cha^t^er  hz*^ 
hitherto  Itood  unkntseached,  and  Will  iftaod  ummpeichablj 
As  t^  the  %ittoniey,  he  muj  app<?ar|  ^hen  I  hsuve  Aited  th^ 
WlioIe»  to  merit  apprebadon.  He  drew  U  as  Smv  a  man  ^t 
ed  in  fee  $  he  never  was  informed  otherwile  till*  lAer  Sr 
JobnH  death,  lit  difcoVercd  thfe  ftatir  to  his  own  pttJQcficc 
as  having  a  very  beneficial  leafe.  I  do  not  d!eny  th^  it  wotd^ 
be  very  abfard,  if,  in  the  conftnrftfonof  powers,  this  cour 
tlifiFcrcd  at  ai!  from  the  court  on  the  other  fide*  With  rd 
peA  to  the  cafe  cited,  or  rather  hinted,  I  gave  it  up,  becaui 
I  thought  it  rtioitened  my  qndfHon»  If  it  had  aj^ieared  ms 
terhl  to  my  client,  I  ifhotrld  have  done  wroAg  not  to  hj\ 
cbfcnxd  to  your  Lordfhi]^,  that  thtre  the  coiiftruiKon  wa 
ffruttdUrH  fabfi3ttm  indttrteth  i  heir^  (pecial,  not  heirs  gent 
n^^  But  here  the  coidfaru^ftioi^  ^ould' require,  thaft  you 
l^rdfliip  fhould  take  ?is  hfeir  {}ftxM  htm  who  is  no  \izs  : 

With  rcipean^  the  term  afligns,  Mr.  Bfar&rft  ftid,  ther 
was  no  dcfinitibll :  !t  may  be  difficult  to  attempt  a  definitioi 
»  being  too  dwo*  ^0  nfeed  tor  admit  one.  However,  I  ma 
thti*  take  for  graoited,  by  way  K>{  definition,  that  an  affic, 
is  one  who  can  tateeun  affignmcnt  ifrom  a  perfon  tpialified : 
nxake  it.  -  It  is  hot  incicfcnt  to  -a  reversion :  Does  it  im. 
where  arife  fmrh  the  conttaa  ?  As  to  thediilin^on  betwcr 
the  power  giveA,  aiid  the  power  purfucd,  taking  the  on^ 
nal  power  of  re-entry  in  the  moft  liberal  conftrtiSion,  (for 
ihould  be  alhamcjd  to  make  a  verbal  one)  I  think  it  is  impci: 
bJe  to  maintain  the  oonfiftency  of  the  latter  with  the  fbrmt 
There  is  but  one  condition  in  tfie  former  \  no  daufe  of  n 
entry.  In  the  latter  there  are  three  conditions,  of  whic 
only  the  firft,  the  rent  being  bdiind,  is  the  condition  » 
the  former.  Can  it  ever  be  fcrioufly  contended,  thcfe  pov 
ers  are  ftrbftantiaHy  and  in  efieft  the  fame  ? 

Lord  Afamfield-^This  is  to  try  the  f  alidiry  of  z  kafe,  tnn. 
in  execution  of  powcirs. 

H 
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The  ftate^f  thexafeis^  JfffTf  Avwr,  wko  marri4!d  Sir 
Jctn  Afikj^  was  feifed  in  fee  of  the  premiflesy  and  kvic9  a 
£ne)  aid  afterwards  made  a  fettlement:  And  there  is  a 
power  toSir  Toin^/fjtog^antlea&sof  prefent  and  not  of 
iuture  mtereft ;  ib  as  it  go  along  with  and  be  incident  to  re- 
ouinder  and  rererfiofi.  And  &  as  thoe  be  a  daufe  of  rr- 
oAtj^  m  cafeof  rent  being  behind  twcnty-otie  ds^. 

There  is  a  power  of  revocation* 

AllAeofe&bfeqiiemtoSir  J^'sefiateforfifcw^  319  ] 

"Fdced,  and  die  Eaxl  of  Taakervilh  is  become  entitled^  As 
rasainder-fnan.  fiir  Jvbn  is  dead.  Then  comes  the  kidb 
in  qaeftioo,  with  reservation  of  xent^  and  claufe^  in  this 
manner  ;  that  is  to  fay,  with  re-entry,  on  c(m4idQa  of  the 
fenner  nature,  if  rent  unpaid  for  twecity*one  (hys*  There 
are  ooe  or  two  objeftions  1  firfl^  that  the  meaning,  thou^ 
ixt  exprefled  in  the  words,  is,  that  clanfe  -of  reentry 
ihould  go  to  the  inheritance  \  that  it  does  not  if  it  goes  to 
the  hciii  genend  of  Sir  >ii/i. 

To  prove  that,  by  the  power,  it  ought  to  be  referved  to 
the  isLheritancep  was  not  difficuk ;  By  the  fubjeft  matter 
it  muftgp  along  with  the  rent,  and  be  incident  to  the  rcvo*- 
iaa. 

Nobody  can  have  the  re«cntry  but  be  who  (hould  have  the 
fcn^  were  thereoo  \e$St  \  wA  lb  in  the  very  text  of  LittU- 
ton^  Co.  Ut.  213./  346,  347  \  by  conftrufUon  therefore  it 
snift  be  lb.  Mow  opon  the  conAruAion  of  the  leaie  it's  re- 
firved  for  tweQty--0Qe  years,  payable  half  yearly,  (that  is  the 
£iaeaB  if  it  had  been  during  the  term)  and  then  it  goes  with 
the  iafadtttaoce.  Tbok^  miat  is  the  meaning  of  heirs  and 
affignsy  it  muft  mean  (it  was  admitted,  of  neceility,  at  the 
bar)  thoie  to  whom  the  inheritance  ihould  go,  and  To  is  the 
reaiba  and  authorities.  The  heirs  and  affigns  can  have  no 
other  meaning.  It  would  be  fuperfluous  to  expreis  the 
meaning  more  particularly  j  as  in  the  cafe  in  Sanders j  ol  a 
covenant  ivferved  to  a  iiranger,  his  executors  and  ^dfigns, 
tae  court  decreed,  it  mufi  go  to  the  devifee,  and  executor 
muft  be  rejedcd. 

Whf  then,  as  to  the  refervatlon  in  the  other  part,  how 
^r«s  it  to  have  been  worded  ?  They  fay  exprefdy,  to  the  per- 
ioas  in  reverfiion,  and  remainder.  It  would  have  been  void 
on  die  fbtute  34  H.  8.  c.  24,  if  they  were  not  affigns  to  the 
Icflbr  by  the  fettlement,  they  are  affigns  a  thoufind  ways : 
'Hiey  l^ve  provided  fufBciently.  As  to  demand,  a  claufe  of 
reentry  is  requ'rcd,  as  a  fccurity  for  the  rent  2  Demand  ii  ^ 
rttyiifitCj  both  by  common  law  and  fkatutc :  A  daufc  qf  re- 
entry 
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entry  will  never  be  allowed  to  operate  farther  thai)  as  a  fecu- 
rity  for  rent. 


field  {2 


.       New  Trial.    ; 

\0  intereft  had  b^en  paid  upon  a  bond  from  x  754  to 

1773  •  Th^^j^ary*  found  for  the  bond.     Lord  Mam* 

^  7/d  faid,  the  prefumption  againfl  the  bond  was  within  no 

'ftatute  df  limitations  j '  would  be  governed  by  the  evidence. 

A  parol  confefBon  would  fet  up  a  bond,  twenty  years  hencf 

[  320  ]  f  hat  he  remennberedy  from  circumfhinods»  the  evidence  of 

feventeen  years  had  been  taken  as  prefumpticMi  iufficient 

againil  a  bond. 

The  court  granted  a  rule  to  (hew  cauley  in  ordec  to  in- 
quire farther  into  the  circumftan(:es;  .^futras  veUm  amfiiu 
(U  hie  caufa  Uihr  hone. 

Adlion  for  Money  had  and  received. 

IT  was  obferved,  this  was  a  liberal  action,  in  which  th< 
party  w^ves  all  tort,  trefpafs,  and  dan^ages.  As  in 
cafe  of  laft  term,  (vide  Felihatn  and  Tyrrell)  where  it  was 
rightly  argued,  you  may  waive  the  trefpais  and- dainage<;, 
where  there  is  a  tref|>afs,  and  come  for  the  money  had  and  re- 
ceived. 

But  where  an  attorney  has  taken  a  receipt,  and  difcharged 
defendant  out  of  Cuftody,  he  charges  himfelf  with  the  whoir, 
and  acknowledges  fatisfaflion,  -  and  can't  plead,  that  no  more 
came  to  his  hands  than  ib  much,  •  and  in  that  way  dear^him 
felfof  thcrefidue.   •- 

Recital.    • 

WITH  rcf]xra  to  the  **  whereas,'*  which  was  argucJ 
in  declaration  of  aflault  and  battery,  the  court  w:. 
intormed  that  exception  was  done  with. 

It  was  obfprved,  that  in  Fielding  and  Vincent j  it  was  firlt 
dcvifed  how  to  get  clear  of  this  objeftion :  That  the  cafe  of 
Wilder y  in  Strange^  1 15 1,  had  farther  fhaken  it.  AnJ 
that  three  terms  after,  the  cafe  of  Marjball^  ri62,  made  an 
end  of  it. 

*     New 
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New  Trial. 

MOTION  for  a  new  trials  on  account  of  vjerdi^  againi^ 
evidence, 
(^eftion.  Whether  an  attorney  cxcrcifine  the  bufincfs  of 
.'.Txvener  was  a  trader,  within  the  ftatute  r 

Suggcfted  that,  upon  the  evidence,  the  jury  ought  to  have 
'/jnd  him  a  trader. 
Rule  to  ih^  caufc^  ... 

Civil  Adion.  C  3^1  3 

CHARACTER:  of  the  defendant  cannot  be  gone  into  ia 
a  civil  adUon.     Lord  Matufield.X 

Recognizance. 

MOTION  for  a  certiorari  to  remove  a  recognizance— r 
Not  granted  as  never  having  been  the  praAice  \  but 
ioitead  thereof  rule  to  (hew  caufe  granted,  why  the  clerk  of 
•:^  peace  (hould  not  difcharge  the  recognizance  on  payment 
ui  the  fees. 

Rule. 

THE  court  will  not  oblige  a  perfon  to  give  a  copy  of  a  de- 
claration which  has  come  into  his  hands  without  fraud 
cr  furprize,  and  without  which  the  profccutor  cannot  pro- 
vced  againft  him  criminally.  For  the  court  will  not  oblige  a 
•Pendant  to  af&ft  in  a  profecution  agauift  himfelf.* 

Adminiftration. 

TAED^G  out  letters  of  adminiftration  on  a  falfe  oath, 
is  with  reipe£l  to  fcamen  a  capital  felony  by  the  fta- 

wtc.        ■  •      ■ 


A 


Venue. 

F  T  £  R  plea  pleaded  you  can't  move  to  change  the 
venue.f 

Attachment. 

I  In  opttalibttf  eTtenoat  ktfc  cxcniat  delldum  ^uoU  non  item  in  dvilibus. 
*  Nemo  tcnetur  iriprum  accuiarc. 
I  Omnia  ordine  et  dccenter  fiant. 
Atkgiai  cfiDtnria  npn  eil  audiendus. 
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Attachment. 

MOnON  for  attachment^  for  non-pefformance  of  as 
award  made  in  purfuance  of  a  rule  of  court. 
Rule  to  Ihew  caufe. 

^320  Slander. 

DECLARATION  ftated,  that  whereas  the  pbintlff  is 
a  wool-comber,  and  a  perfon  had  agreed  with  him  for 
a  certain  quantity  of  wool,  the  defendant  well  knowix^  of 
the  premiues,  and  in  order  to  bring  him  into  difcredit  with 
perfons  buying  and  felling  with  him,  and  deprive  him  of  his 
livelihood,  fpoke  the  words  laid  in  the  dechu*aticm,  he  (iff- 
nuendo  the  plaintiff)  is  not  worth  a  penny,  and  he  will  run 
away.  -- 

2  Siofver's  Reports,  cited  "  he  is  an  idle  rafcal,  and  not 
**  worth  a  groat ;"  actionable  if  fpoken  of  a  trader.  Rolk 
abridged  in  the  very  cafe  of  a  wool-comber,  **  buy  no  more 
<•  wool  cf  him,  flOT  he  is  not  worth  a  penny." 

It  was  iaid  as  to  like  averment,  it  v^as  fufEciendy  avermi 
for  the  court  to  fee  that  the  plaintiff  was  a  wool-comber,  and 
got  his  money  by  buying  and  felling  in  that  trade ;  as  in  the 
cafe  in  Bronlow's  Reports,  plaintiff  ftates,  that  whereas  he  is 
a  judge,  defendant  not  being  ignorant  of  the  proniffcs— 
held  a  good  averment. 

Mr.  Serjeant  DJnr^  t  contra,  that  the  words  "vrcre  not  af;> 
onable ;  for  that  wherever  a  man  not  neceflarilr  lives  upon 
his  trade,  or  fb  as  to  be  liable  to  the  ftatutes  of  Dankrupicx, 
ilander  lies  not  fiw  faying  he  is  ncit  worth  a  groat. 

3  Mod.  Chapman  and  Lamphirt^  a  carpenter  de(crr(X5 
himfelf  to  be  fuch,  and  liien  ftates,  that  he  got  much  m  ^ 
ney  by  buying  of  timber  and  materials,  and  building  d 
houfes,  and  that  the  defendant  fpoke  of  him  as  follows,  '*  he 
*•  is  broken  and  run  away  and  will  never  return  again,*' 
which  is  much  the  fame  as  flated  here,  and  the  judges  vcrr 
divided,  two  againft  two,  whether  thefe  words  were  action- 
able or  not.     Anderfon  and  Fairfax, 

Action  lies  not  for  fuch  words  fpoken  of  a  farmer  \  imltf? 
he  declares  fpecially,  tiiat  lie  gets  his  living  by  buying  Jtri 
felling. 

They  would  not  be  actionable  if  faid  of  a  vintner,  nor  cf 
a  ihocmaker  \,  [this  laft  the  court  denied]  bccaufc  not  liair^i 
to  tlic  b::nlarupt  laws. 
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In  the  cafe  2  Shower  295,  the  words  were  fpoken  of  z 
weaver ;  and  the  cafe  ftated  tfcaaSj,  that  he  got  his  living 
!)}  buying  and  felling* 

Itisnotfoffidentlyftatcdheretiiat^uif  body  traded  wltk 
him,  or  he  with  any  body. 

The  court  thou]^  otherwife :  And  that  a  wool-scomber,  l  3^3  ] 
sot  ftatcd  to  be  a  hbourer,  mn&  of  necef&ty  be  intended  to 
Luy  wDol  TO  work  with. 

A  farmer,  the  corart  obiefved,  was  no  trade  at  all;  which 
man  have  been  the  reafon  of  the  decifiontrited  above* 

The  cotnt  fcnther  faid»  that  they  would  not  difturb  die 
iife,  eip^fiafiy  after  verdift. 

Information. 

COUR  T  vn&  not  proceed  by  way  of  Information  for 
every  difobedieiice  of  a  conftable  to  a  warrant  of  a 
>3tt2ce,  or  order  of  feIB(^iSj  but  the  method  of  proceeding 

B  by  5ndi£hxicxit*  ♦ 

Irregularity. 

T  N  general  you  nmft  come  upon  an  faregularity  at  firft, 
1  and  not  wait  for  a  fecond,  to  fet  aiide  the  antecedent* 
krcguiarity  of  rule*  is  to  be  taken  notice  of  the  moment  the 
next  ftep  is  to  be  taken.  Irregularity  of  declaration  in  the 
fiime  manner,  before  judgment.  And  fo  is  the  rule  in  the 
toon  of  C^onunon  Pleas ;  and  this  on  principles  of  juftice, 
and  for  prevention  of  expence.  You  can't  come  after  exe- 
cution, to  fet  afide  judgment,  on  account  of  irregularity  of 
ihc  declaration :  But  the  inftant  you  have  notice  of  judg- 
ment figned,  you  muft  take  advantage  of  the  irregularity, 
then  at  leaftj  if  not  before.  $ 

Trover. 

MOTION  to  be  at  liberty  to  plead  feveral  matters  in 
an  a^on  of  trover* 
Court — ^By  a  book,  near  two  centuries  ago,  it  appears, 
rtkaie  is  a  fufficient  plea  to  trover,  ^d  you  have  no  need  to 
pkad  any  thing  more. 

On 

*  Knftpnm  recmritur  ad  extnofdinarium  nifi  ubi  deficit  ordinariom. 
S  YiylMtibiii  ato  d^nnicntibus  jara  fulnremuot. 


Michaelmas  Term,  13  Geo.  3.  K.  B, 
[  3M  ]  On  the  31   G.  z. 

N  a  qucftion,  Whetho"  Umc  was  within  the  aft. 


o 


The  aft  provides,  that  na  pcrfon  ihall'  be  liable  to  pay 
tollr  for  any  cart  or  carriage,  or  horfe,  &c*  which  flutU  be 
employed  in  carrying  dung,  comport,  mould,  fpil,  or  any 
other  thing,  employed  in  the  cultivating  or  manuring  of 
lands.     Pleaded,  th^t  lime  was  within  the  ftatute. 
pbjeftion,  that  lime  was  not  within  the  exemption. 
Ex  etymq^        ^^>  That  lime  could  not  be  comprehended  within  the 
i^g».  words,   dung,  mould,    or  foil;   neither,  a  fortiori,  within 

the  word  comport,  which  neceflarily  implied  a  thing,  in 
the  making  of  which  there  was  more  than  one  article  cm- 
ployed,  and-p^'c^^erly  fignified  fomethiag  actificialiy   com- 
pounded,     LiiT^e  is  a  fimple  article,   and  is,   furely,.  nc« 
compoundeJ  by  being  burnt  and  brought  to  diflblution: 
which  would  rather  decompound  it,  if  it  vrere  a  compofi- 
tion  before. 
Ex  verbis         The  general  words  *f  any  thing  ufed  in  cultivating  cm*  ma- 
anteccdcn-   ci  nuring  of  lands,*'   muft  be  referred  to  the  antecedent 
**  words,  which  fpeak  of  harrow  and  plough,  and  muft  br 

underftood  to  mean  things  ejufJem  generis,  inf^ruments  or 
hurt?andry.  * 
Ex  ft*tutjs  Fartl^cr,  that  lime  is  always  compreliei^ded  in  ^xprd> 
in  pan  ma-  ^yords,  whcre  it  is  meant  to  be  exempt. 
R^^abfurdo  That  nothing  will  pay,  in  this  inftance  of  the  tumpik-j 
et  inconvc-  road  of  Lynn  Kegis  \  for  lini^e  is  ahnoft  every  thing  thi: 
nitntL  pafled  there. 

On  the  other  hand,  it  was  contended,  that  the  legiflaturc 
iifed  as  general  words  as  poffible  j  clearly  intending  to  com- 
prehend every  fpecies  of  manure,  and  that  if  the  exemp- 
tion did  not  include  lime,  it  would  be  totally  nugatory.     T  > 
the  objeftion,  that  then  the  toll  will  be  taken;  for  thit 
notlung  elfe  was  carried  on  'thit*  road  but  lime,  it  was  an- 
fw  ered,  that  this  is  only  a  branch  of  the  general  tumpuke  r(»at!. 
That  the  words  and  intent  of  the  ftatute  both  concurrevi 
to    exempt    llme^    for    that    the   claufe  firft   exempts  ^u 
P     ^  ^  -J  inrtruments  of  hulbandry ;  next  hearts  and  carriages  for  the 
1  3-0   J  conveyance  of  fuch  implements  j  then  feveral  kinds  of  ;na- 
nurc,  fpcciaily  named,  by  way  of  introduction  to  the  g^r.?- 


*  Verba  intcllij^cnda  fccundum  fubje<ftam  tnatenem. 

Verba  gcncralia  rcftringnr.tur  ad  habilitatcm  rci  vcl  pcrfonx. 
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^a2  words,  and  then  generally,  in  the  moft  univerial  extedt^ 
any  other  thing  employed  in  the  manuring  or  cultivation  o( 
Ltods. 

That  the  aAiou  was  brought  againft  the  agent  of  tho 
commiilioners,  whereas  it  fhould  have  been  againft  the 
commiffioncrs  themfelves.  And  that  this  was  ftronger  than 
the  cafe  of  Evani  and  Sadler^  for  the  money  had  been  paid 
lack. 

Lord  Mansfield-^lt  has  very  properly  been  obfcrved,  that 
trhcrc  the  legiflature  meant  to  exempt  lime,  they  have  ex- 
(^sly  exempted  it4)y  name,  as  in  the  ftatute  of  the  7  G. 
3.  and  the  circumftances  of  this  cafe  give  an  additional 
Tn-ength  to  that  objection,  from  its  being  the  general  ma- 

It  would  be  confotmding  the  iignification  of  words,  to  fay 
lune  b  fignified  by  compoft. 

It  is  abominable  to  make  a  catch  by  plea,  in  abatement  to 
tkc  indi^hnent,  on  account  of  the  name.  And,  as  to  the 
•}th<a-  miftake  in  filing  it,  if  I  had  thought  there  had  been 
^17  thing  in  it,  I  would  luive  ient  it  back  to  be  filled  again. 

I  dare  fay,  the  commiffioners  defended  to  the  a<flion,  and 
then  it  would  have  the  fame  etic^  as  if  brought  againft 
ihsin.  • 

Beiides,  if  there  were  any  weight  in^  the  objedllons,  they 
c^mc  now  too  late  for  a  nonfuit. 

Trover. 
Atkinfon  agmtft  Barnes. 

GOODS  of  ^.  afligned  to  B.  and  C.     B.  fells  them 
to  2).  who  gives  a  promiilbry  note,  payable  in  four- 
'ccn  days.     After  this  X>.  aihgns  to  E.  all  his  goods. 
The  note  having  never  been  paid,.  B.  refufes  delivery. 
D.  brings  trover,  affirming  that  the  giving  the  note  was 
Payment  ;  and  that  thereby  the  property  veftcd  in  him. 

GUfim  and  Ware  cited..  Property  afligned  for  a  man  of 
Dantzick  to  a  man  of  BtrfwJcL     The  man  became  infolvent. 

.\n  agent  of  his  found  means  to  come  for  the  goods,   f  026  1 
"hidi  were  fent  by  a  fliip.     The  feller  gives  notice  to  the 
(^{Kain  of  the  infoivency,  and,  upon  this,  the  captain  re- 
tiifcs  to  deliver  them ;  and  accordmgly  they  were  not  deli- 
v&td  into  the  hands  of  the  agent. 

That  / 

*  Omnit  ratHubitlo  retro  tnhitur  et  fatflo  9<|uiparitur. 
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.  That  here  Atk'mfm^  the  afiignee  of  Gixfier^  the  barer, 
could  \Avt  no  bettet  right  than  the  buyer.  That  Chejiery 
the  buyer,  had  not  made  payment ;  for  a  note  was  no  |»y- 
Aent,  tin  iatisfiedi  and  was  only  a  proof  of  the  Aim  the 
goods  fold  for.  Barnes^  the  feller,  kept  the  poiTcffion 
of  the  goods,  by  the  defire  of  Chtfter^  the  buyer,  till  a 
time  agreed  on;  And,  upon  this,  it  was^  contended,  that  the 
poileffion  of  the  feller,  in  confequence  of  this  agreement, 
was  the  pofleffion  of  CheJUry  the  buyer. 

To  this,  Mr.  Mtmsfiili  replied,  that  if  it  had  been  a  de- 
livery to  a  third  pcrfon,  it  would  have  <)ecn  foi  but  that 
here  was  no  more  than  muft  be  the  cafe  where  goods  arc 
not  immedisitely  delivered. 

Lord  Mansfield--— You  need  not  give  yourfelf  any  trouble; 
for  the  whole  of  the  argument  goes,  I  think,  upon  a  mif- 
taken  foundation  :  That  this  was  only  an  incboatt  fale,  and 
not  perfeft  by  delivery. 

Thefe  are  the  goods  Stephens  fold  by  Ba^ms :  There  is  a 
note,  giving  credit  to  all  the  world,  that  th^  were  feid  to 
Chefter^  Cbejier  was  to  enter  into  the  houfe,  and  defircs 
that  Barnes  would  let  them  ftay,  not  to  give  him  the  trou- 
ble of  removing  them.  Barnes  agrees  \  they  fiay  as  furni- 
ture :  And  more  than  this,  Barnes  blows  hot  and  cold  ;  for  he 
does  not  wait  delivery  of  pofieffion  till  the  note  be  paid,  but 
fends  the  goods  to  Chejler. 

After  this  Chejiery  not  being  folvcnt,  applies  to  Bamesy 
and  defires  he  would  take  back  the  goods.  Barnes  fays, 
"  I  will  not  take  back  the  goods  5  I  will  have  payment." 
Upon  this  Chejlery  as  he  had  a  right  to  do,  fays,  «•  I  take 
<<  this  as  a  complete  fale  *,  ahd  you  muft  abide  by  it  as  fuch." 
]^r.  Barnesy  therefore,  fhall  not  plead  that  there  Was  no 
complete  fale }  having  affirmed  cme  by  refufing  the  goods, 
and  demanding  payment.  * 

Farther,  he  indorfes  the  note  to  an  indorfise ;  thoogh  he 
afterwards  ftruck  him  out. 

[  327  ]  Original.. 

IN  a  cafe  where  parties,  who  were  perfe&s  of  confiderable 
property,  were  proceeded  againft  by  original,  inftcad 
of  byi  of  latitat,  Lord  Mans/le/dy  in  a  very  fbtmg  and  live- 
ly manner,  exprefled  his  incMgnation  at  the  opprcffioo  ufed 

a^gainil 

*  Quilibet  fua  fada  (are  et  prcfufnUvr  et  debet. 
Allcgans  coDUaria  non  <&.  audicndua. 
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3pinft  tbe  fukors  of  this  court,  through  compulfion  faj 
clients  fimctimegt  auid  at  other  times  through  the  paiiions 
of  thok  vho  were  employed  ki  the  cauie.* 

U  the  parties  will  not  conTent  to  appear,  if  thqr  refufe  to 
ccnfcot  Dot  to  bring  a  writ  of  error,  you  may  have  great 
ruTon  to  proceed  by  original  i  but  to  do  it  in  the  firft  in« 
\0xt9  cijpecially  as  it  wa|  fwom  on  affidavit  that  the  parties 
ofcred  to  depofit  the  money  in  court  before  the  original  fued 
cut,  in  foch  a  cafe,  a  method  of  this  kind  was  highly  cenAir- 
^k.  That,  on  firft  being  informed,  as  far  as  entreaty,  ob- 
jcccioD,  and  declaration,  could  go,  he  had  gone  ;  and  if  he 
Ul  thocjdit  himfelf  authorized  to  have  made  an  order  to 
prcreat  Aich  method  of  proceeding,  in  fuch  a  cafe  he 
lould  have  done  it  very  g^dly ;  but  did  not  think  liimfelf 
aapovcrcd. 

However,  that  it  was  deftra£Uve  to  the  parties  thcmfelvcs 
i^  proceeding ,  and  fcemed  to  intimate,  that  on  a  verdidl 
It  \ad  more  than  once,  in  fimilar  circnmflances,  threaten- 
c4  to  leave  k  to  the  jury,  whether  it  was  not  a  jproper  mo- 
tive for  them  to  encreafe  the  damages. 

In  this  caufe  there  were  twenty  defendants.  Agalnft  one 
^'^J  began  by  fuing  out  latitat :  Againft  all  the  other  nine- 
'^tn  they  fuc  out  lo  many  originals.  The  attorney  com- 
piained,  and  owns,  by  his  affidavit,  that  he  difapproved 
I'uing  by  original,  under  the  circumftances ;  hut  that  his 
clients  chofe  it.  It  does  not  appear,  however,  that  he  ever 
^ivifed  his  clients  before  not  to  do  fo,  though  he  remon- 
Ttated  afterwards.  It  was  (aid  farther,  that  whereas  a  bill 
hci  in  the  Exchequer  was  the  caufe  alledged,  the  bill 
'2s  fucd  three  days  after  the  original.  If  any  tjiing  fo 
i'^f^ird  as  dday  could  have  been  apprehended  in  parties  of 
:bra£tery  and  in  fuch  circumftances,  vrhj  proceed  by  lati« 
~t  in  the  firft,  which  was  to  try  the  merits  ? 

Lord  Mansfield — There  is  no  manner  of  doubt,  but  that 
*■  nr.an  may  make  ufe  of  kgal  procefs  (legal  in  the  ordinary 
'j^iit  of  jvoceeding)  in  fuch  a  manner  as  (hall  be  a  con- 
onpc  of  ike  cowt,  and  a  moft  grievous  oppreffion. 

1  remember  a  cafi;  of  Mr.  HaiUmrj^  who  had  bill  with  [  328  ] 
^>^  coachman.     There  was  a  ilifficrence  about  f^oiie  <xtra 
t^ork;  the  bitl  Was  not  hnmediately  paid ;  the  coachman, 
^-'i  be  revelled,  got  his  mafter  to  be  taken  into  arreft  about 
ue  at  nighty  he  was  carried  to  a  fpunging  houf^.    He 

fsnt 

*  Eft  ^Bid^laax  perCedios  in  idTtti  llcl(ii. 
feauaum  jos  fnnina  injuria. 
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lent  to  mc.  I  tried  to  confidcr,  whether  he  could  be  taken 
but ;  but  the  procefs  ifliied  out  of  the  Common.  Pleas,  and 
I  could  not,  therefore,  get  him  out.  It  came  before  the 
Common  Pleas^  who  ccftiimitted  both  the  bailiff  and  coach- 
man. 

So  a  tenant  waiting  for  his  kndlofd^  on  the  day  of  pay- 
ment he  could  not  find  him.  The  landlord  arretted  him 
hcxt  day.  The  court  of  Common  Pleas  made  him  pay  the 
cofts. 

So  oil  "Srrcft  of  a  hietctant  on  £hc  Exchange  \  the  court, 
on  the  like  grounds,  committed* 

Herfii  1  am  glad  to  hear  Mr.  Midlifon  advlfed  his  client 
hot  ta  proceed;  But  they,  hearing  there  had  been  a  pro- 
ceeding inducing  a  charge  of  felony,  [the  underwriters  cf 
a  policy  of  infui^nce  had  fummoned  the  maftcr  of  the  vcfTd 
to  appear  and  anfwer  before  Sir  John  Fielding  for  the  wij- 
fill  lofs  of  the  veffel]  they,  to  have  their  revenge,  proceeded 
by  original. 

On  the  other  hand,  proceedings  in  the  Exchequer,  for  i 
difcovery  which  may  charge  parties  with  a  fdony,  are  ex- 
traordinary indeed; 

Certificate.     • 

lERTlFICATE  of  marriage  not  evMeiicc,  onkfi  it  te 
ftiewn  as  a  copy  from  the  parifh  rcgifter. 

.  Bail. 

A  Man  cannot  be  objected  to  as  bail,  for  not  having 
Jt\,  been  affeffed  to  the  poor's  rate \  for  it  is  only  c%i- 
dence  of  his  being  an  houfekeeper* 


o 


Evidence. 

^  N   a  queftion, .  whether  a  promiflbry  note,    in    th. 

hands  of  an  executor,  were  the  teftalor's  hand-^sm:- 

ing,  he  refufed  to  produce  the  note. 

[  529  ]       Lord  Mansfield  informtd.  him,   that  if  it  had  been   . 

nifi  prius,  which  had  turned-  on  fuch  a  matterj  he  ^rou-. 

have  ordered  the  caufe  to  ftand  oven 

The  attorney  who  drew  the  will  was  interrogated,  wb-. 
ther  he  would  make  affidavit,  that  he  believ^  it  was  iw 
tcftator's  hand  writing.    He  declined  doing  it  5  but  'woul 

hi 
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hive  £dfified  the  hand  by  other  witneiles :  This  the  court 
(kcbred  would  be  aboxnins^bj^i  an4  would  not  iuffer  it* 

WHE  RE?  jucj^ci^t  is'  abpye  a  year  old,  you  can't 
proceed  to  execution  upon  it^  without  firft  reviving 
ii  by  faing  out  fclre  facias.     , 

Npn  Proced^Bdp.  -  -     . 

YOU  cannot  h^yc  9  nop  procedendo  for  ynatt  pf 
tranfcribing,  tiD  ypu  have  9  certificate  iJnopA  the  Q&c<^ 
i&the  Ij^chequer^  that  ;}xere  is  no  tranfcnpt. 

Attorney- 

0  R  D   AlanjAJd-^X  don't  knpw  whether  it  would 

1  uot  be  a  good  9ula»  for  the  maflefs  of  each  iidc  not 
low  an  attorney  any  <Uiputpd  iteixis«  if  he  fays  he  4pi^ 

&0C  Jceep  bcx>ks» 

SumQjary  I^rocepdiqgs.     • 

AN  applicaxion  in  a  fiHamary  way  waiv^  trefpi^ify  :|S 
an  action  for  money  had  and  received  waives  d^oaag^. 

Wairrant  of  Attorney. 

WARRANT  ojF  attorney  given  by  a  £nne  fob.    She  . 
a&enrards  ttai?*ied.    Tbe  c^iurt  grantod  leave  $p 
tsicr  up  judgment  in  the  name  of  the  hufbond  ^ad  5iyife«    : 

Payne  ^S^n/^  Hill  C  33^  3 

Building  Mi. 


L 

I0  2il! 


I 


T  ieemsy  tbot  by  the  conftrudioQ  of  the  12  G.  j.  the  of- 
fence is  committed  as  foon  as  the  wall  is  finifhed,  ina 
i&^nner  contrary  to  the  id ;  but  at  leaft,  when  the  fliell  is 
Uruibed,  after  whiciiy  nothing  done  to  the  inikte  canmabe 
^alteration;  eipeciaUy  as  the  aAton  is  to  be  brought  within 
tbteznomhs. 

B  b  LimitatioB, 


A' 
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Limitation* 

IT  was  obfcrvcd,  that  a  year  was  the  common  limitation 
in  2&S  creating  penalties,  wh^e  a  moiety  went  to  the  in- 
former^ and  a  moiety  to  the  poor  of  the  parifhi 

Brokef, 

C  T I O  N  brought  by  a  broker  in  his  oWn  name,  for 

^  his  principal.  The  jury  found  accordingly  for  th: 
principal*.  Contended  that  verdiftfhall  hot  bedShirbcdbc- 
*talife  adlion  in  the  name  6f  the  brokei*. 

That  a  broker  is  a  iufficieht  igent  fot  the  parties,  within 
the  meaning  of  the  ftatute  of  frauds ;  and  his  note  a  fuffici* 
ent  note  to  bind  the  bargain :  Eifpccially  as  ;he  defendac: 
^91'ade  credit  .with  the  E^  India  compaiiy  on  this  note. 
*    "That  in  chancery,  where  the  defendant  might  have  avaiWJ 
fhfcifcif  pf  thd  ftatute  of  frauds,  *if  he  anfwers  to  the  bill, 
"mfteati  of  demurring^  the  court  6f  chancery  will  decide  ac- 
cording to  the  equity  of  the  cafe. 

That  where  a  contraft  is  in  part  executed,  court  of  Chac- 
cery  will  decrec'a^>ec}Bc  performance. 

That  where  note  is  figned  by  one  party,  but  in  pofleffion 
'6f  the  other,  there  'are  fevcral  cafes  that  both  Ihali  br 
-bounds 

Hatton  and  Grey^  Chancery  cafes,  ^64.  Vern*  221.  [S- 

James  Lowther  and  Caril/\  t>ut  hoteherej  the  court  didnu 

abfolutely  decide.]   2  Eq.  Ca.  Abr,  4S.qu.  v.  20. 

t  33  *  3  *   ^^hcre  an  agreement  made  by  p^tfol,  *  and  thice  is  evidcnc: 

"df  ^hat  parol  agrecmeht  ih  writings  thb  is  fufficielit  to  bicd 

tlie  contra  A»- 

Xountefs  Dowager  of  Montacuie  v.  Maxnvellf  Str.  l^t. 
[Note,  there  the  ground  feems  to  have  been  that  the  marri- 
age was  had  in  coniideration  of  the  promife*] 

[But  vide  Pen-€  WiUmmSf  6iS^  where  the  fame  cafe  i« 
reported,  and  determined,  that  to  make  the  marriage  a  per- 
-ibrmance  in  fuch  cafe,  would  be  dire^y  agUinft  the  mcaii- 
ingof  the  ftatute.] 

That  the  decifion  in  a  court  of  law  wonld  be  the  fame  cn 

the  ft|;itute  of  frauds  as  in  a  court  equity,  as  to  the  ru!  1 

iwhich  would. govern  it,,  though  the  method  of  applyir.g  k--. 

relief,  and  the  mode  of  giving  it,  and  the  fubjeft  of  jnr*: 

.diAion,  might  difter. 

Lord  Af/iwj;^^/t/— Qucftion  is,  Whether  this  cafe  is  wrJ:^ 
in  the  ftatute  of  frauds  i 

11:1 
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ThcTcry  title  and  the  ground  on  which  that  ftatute  was 
mk,  have  been  the  reafoit  of  many  excq>tipnft  >gainft  the 
b:cr  of  the  ftatute. 

Aad  I  agree,  that  every  ccmftruftion  of  the  (l^tute  which  ^Jde  tlie 
»^'jld  be  good  in  a  court  erf  equity,  will. be  ^ood  in  a  court  ^l^  ^*^'^ 
rf  bw :  For  equity ran't  rolieye,-  againft  thckgiflatUrc  $  and  ^^^  Cw.^ 
freiy  cou^  of  law  15  bound  to  conftrue  acgording  to.  the  in-^  per,  iPec<« 
tatof  kgiflaturc.  .  WilUamt, 

I  bare  akcady  faid  if  the  party  owned  in  writing,  the    *'^*** 
OK  of  HattTn  and  Grey  woukl  h\3\d  here. 

As  to  parol  evidence,  fuch  would  let  in  a  great  tempeft 
tf  perjury;  but  there  is  no  oGcaiion  to  parol  any  things    ' 
^  Thb  man  is  the  Jbroker  that  buys  for  the  defendant }  tfiis 
■dcmanchatbuys  for  the  Aujfflan^  the  plaintiff!  . 

^Vhen  they  'go  on  fpeculation,  one  man  goes  and  com* 
tifions  the  broker  to  buy;  atfuich  a  price,  for  he  thinks  it 
**inle;  another  comes  to  the  fame  broker  to  fell,  for  he 
ifafaitwili&iL 

ht  theh  there  is  no  evidence,  you  fay,  of  the  ofdcn 
»k  note,  of  which  the  defendant  availed  himfelf  before 
kc  EaJ  India  company,  fays,  "  I  have  bought,  [ftating 

*  the  quantity  and  price]  by  jour  order,  and  upon  your 

•  account,  for  myfelf." 

.  If  tho-e  were  any  doubt,  «rhich  would  not  be  fuf&rablc  [33^  3 
Aen  the  man  has  availed  himfelf^  parol  evidence  canie  very 

The  ground  tgo  upon  is,  that  it  is  by  an  Agept  who  afts 
^  Audiority,  and  whofe  Note  in  writing  is  .the.  Note  o^ 
^  Parties.    This  will  take  it^t  of  the  Statute  of  Frauds. 

Partho*,  if  Jt  were  ncceflary,  ;it;  is  out  of  the  Statute, 
xcadc  a  Note  figncd  by  one,  and  in  pofleillpa  of  the  otter, 
B^^nts,  in  this  kind  of  cafe,  to  the  faxhe  thing  as  if  the 
'Vtv  in  poilei)ion  had  iigned  it. 

k^r.  Juftice  Aflon — ^In  fucK  cafes,  they  fliould  not  charge 
bdccivatioD  upon  parol  evidence  merely^  unlefs,  as  here, 
ifcpport  of  his  acceptance  of  the  note. 

Mr.  Juftice  Wilhs  fpoke  principally  of  the  acceptance  ftr 
k  defendant*  If  he  had, not  meant  to  be  bound,  fhould 
^  inuncdiatcly  returned  it. 

Mr.  Juftice  ^^Aw^y?— That,  in  the  truth  of  {he  cafe,  th« 

!^a«,  and  not  the  broker,  was  the  buyer^ 

Vide  the  cafe  of  Coli  v.  Netetvelf^  1  Peere  Williams^  304, 
joj.  .     ^ 

B  b  2  CommoA 
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Common  Pleas,  18  Nov.  1773. 

ON  a  lAotsoti  for  a  new  trial,  in  ejeffanent,  the  co 
obferved,  they  were  always  very  ftrongly  indined 
fiivour  df  the  pofleffion  \  and  in  courts  of  law»  as  well  a: 
-.conrts  of  equity,  the  tenant  is  cxuiiidered  as  a  porchai 
for  valuable  confideration. 

Plea. 

ACTION  on  the  cafe  on  promlfes.    Ride  for  libc 
to  i^ead.non  afliunpfit  generally ;  and  the  plea  of 
ibtute  limitations,  videlicet  non  afliunpfit  infra  fox  axmos 

Declaration. 

IT^  feems  to  be  the  rule,  that  declaration  is  not  to 
cklivered  to  the  party  himfetf.  When  there  is  an  att 
ncy. 

Plea.  I 

r  333  ]  T  F  a  plaintiff  has  a  right  to  demand  a  pica  in  Tri^ 
X  term; '  and  omits  to  demand  plea  during  tiie  whole  >^ 
tion>  queftion,  whether  this  was  not  giving  the  defend^ 
ixtthet  time.'  1 

PerXuriam* 

It  Is  the  practice  of  the  court,  that  a  delay  to  dema 
ptea  does  hbt  hinder  your  figning  judgmejUt  the  day  I 
ybu  dcifistnd  yi)ur  plea. 

Irregularity. 

XT O  U  ttmtt  not  overpafs  a  term,  and,  on  acc< 
JL     irregularity,  avaQ  yourfclf  next  term. 
But  Mr.  Juftice  BJacltftone  ftcmcd  to  have  t>bftrved, 
you  might  wait  till  the  other  party  figned  jtidgmenc,J 
fliewed  thathe  meant  to  make  uie  of  the  irregularity 

..  .      Declaration. 

E  F  O  R  £  appearance  declaration  cannot  be  take 
be  in  chief;  but  muft  be  drbene  efle,  or  nothing 
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Irregularity, 

TN  acsiibwhereaparty  who  app»red  to  the  court  not  to 
I  have  merits,  complaixied  of  being  furprized  by  fome-* . 
£ng,  which  he  called  an  irregularity,  on  the  other  fldej 
zA  of  which  hfi  had  delayed  tQ  complain  in  the  uiual  time*. 

Ptrasriaau 

If  there  has  been  ^  furprize,  all  the  confequence  isj  they 
br:  bam  furprized  i  nto   doing  juftice  earlier  than  they 


Appearance.  [  334  3 

TT  (eems  to  be  a  rule  iii  the  Common  Fleas^  that  when 
I  {^tiff  has  entered  an  appearance  for  the  defendant, 
>0  fiibreqaent  notice  muft  be  delivered  to  the  defendant 

hWcE  *    ' 

Replevin  Bond. 

QUESTION,  upon  application  to  relieve  from  the 
penalty  of  a  replevin  bond,  it  was  mucU  doubted,. 

vikcther  fiich  relief  could  be  extended^ 

B.  R.     19  November  1773. 
Pail. 

To  be  put  in  on  the  return  day  of  the  diftringas ;  for 
you  can't  move  till  the  next  day. 

Mayor  and  Burgefles  of  the  Town  of  Berwick' 
upon  Tweed  againft  Johnfon* 

A  CTION  of  trclpafs  on  the  cafe  on  Letters  Patent 
Xl,  granted  in  the  fecond  year  of  James  the  Firft  to  the 
%or  wi  Burgefs  of  Bfnvkk  ufon'^w^e^ f  yrHch  lett^ei:? 
v^  rod  in  courts  verbatimj  %nd  were  in'e^c^  as  foUows^ 
^  to  the  point  in  queftion :  ,     ! 

,/'  That  no  pcrfon  not  of  the  gild  Aall  make  merichan- 
^  viihout  the  confent  of  t^e  May<»;  mi  9u9;geffi»-*' 
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<<  And  that  no  ftranger»  without  ^l^e  gild,  (hall  fell,  ex- 
««  cept  in  grofs,  within  the  faid  bor6tigh,  &c.  unlefs  by  the 
«  cgnfcat  as  afQTcf^d." 

Aft  of  parliament  2  Ja.  r.  2ft.  confirming  the  charter 
and  providing,  tliat  no  perfdn  who  is  a  ftranger,  c\ 
traneus,  fliall  niake  merchandize,  Sec,    .   ' . 

*  The  defendant  was  a  niti\to(  England^  had  liVcd  nrclv 
years^  in.  Berwick^  and  feryed  the  public  dfllces  ^  and  u-^c^. 
his   carrying   oii   trade   within   Berwick^    this   aftion    v 
brought^ '       ■  "   - 
L  335  J        Argued,  that  at  this  day  fuch  a  charter  would  Hot  b 
-  .     .  -good  at  Common  law* 

*'  •  '  '  "  Yet  that  not  every  cK«rtcr  not  acct)rding  to  the  courfe ' 
the  comn^on  law^  is  void  •,  for  there,  arc  many  cuftoms  dt 
rogatory  tb  the  common  law,  which  ttizf  be  prpfumed  t 
have  taken  rife  ft pni  the  cl>arters  of  fome  or  other  of  01: 
kings. 

it  muft  have  been  obferved,  that  by  the  16  R,  a.  ar;< 
other  ilatutes,  no  perfon  ^ay.buy  or^cU  in  any  city,  wh 
is  a  ftranger.  /  * 

And  that  the  king's  charter  to  the  contrary  Ih^ll  be  voiJ 

The  cafe,  therefore,  is  to  be  confidercd  on  the  a£t 
parliameiir,  entitled,  "  An  aft  for  confirming  the  King' 
•«  charter  to  the  Mayor  aixd,  l}urge0es  of  Berwick  ///c 
Tweed  *^  It  cannot  be  faid,  that  the  only  intent  was  h 
make  the  charter  good  againft  the  I^ng,  hif  heirs,  and  iuc 
ceiibrs.     It  ftands  generally  and  abfblutely  to  confirm. 

Long  cotemporary  ufage  n^ay '  juftly  weigh  in  the  cxpon 
tion  of  a  doubtful  aft,  or  doubtful  point  \  but  fure,  it  can 
not  be  applied, to  fiib vert  the. ^Lprefs,  plain  fenfe  of  an  ;ac 
which  binds  the  King  and  his  fucceflors,  :^n(J  this  court. 

It  was  conceived,  the  benefit  of  this  aft  might  be  waive 
for  a  tiipej;  -|i;jd,  to  pfeyent  prqiidice  to  the  right  from  ih' 
f  non  ufer,' it  was  provided,  tn-^t  perfons  excluded  by  t)i 

former  part  rfilght  make,  and  carry  on,  their  merchandize 
with  ^he  goo'd  will  and  liking  of  the  Mayor  and  BurgelTt< 
They  kne\f^  tl^is  indulgence,*  or  connivance,  might  be  tk 
termiqed  wlieh^vtir  the  Mayor  ahd  Bui*geffes  fliould  chooi'c 
and  had  tibjldea,  an  aft  pf  parliament  (efpeciAlly'with  th* 
proviftbh,  not  neceffary,  irideed,  but  added,  ex  abundant 
cautclaj  co^d  befo^ie  obfoletc  'b'jr  any  negligence  or  con 
olvancft  . '  J" 

.^  That  ncmb  fnere^ror-  qui  fit  extra  gildam,  and  nem^ 
iftcrcator  qui  fit  extraneus,  are  words  tantamount :  And 
that  the  parliamentary  Confirmation  exprcfsly  extends  tc 

every 
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eTer7  'thing  granted^   dr  toeaot  to  be  gxtated,  tay  the 
charter.  •  ■  •     •  .  . 

Mr.  jDfOTmwf— That  the  cafe  having  heax  fully  ftated, 
b£  ihoald  only  enquire  whether  Mr*  Johnfin^  having  lived 
twelTe  years  in  the  town,  having  ferved  all  piMic  offii^y 
and  borne  all  the  burthen^  (hould  be  reftrained,  by  the  «oif« 
ftniction  of  this  a6l,  from  partaking  of  the  benefit. 

NqUqs  mercator  qui  fit  extralieus  muft-  be  tmderftood  of 
a  merchant  Alien.    There  are  a  multitude  oS  cafes  whefle 
tKey  arc  fo  interpreted ;  and  none  that  I  know  where  they  £  Vjg  T 
frand  for  men  who  are  not  freemen  of  the  place,  fimplVi 
without  other  words.  .... 

If  any  other  meaning  be  given  the  words  of  this  charted, 
this  charter  would  be  illegal;  and  then,  accoi-ding  to  the 
general  rule,  when  there  arc  two  conftniftions,  the  legal 
will  be  admitted.  *  If  this  extends  to  all  the  King's  dotni^ 
nions,  and  was  not  fupported  by  a  preced^t  llattit^,  it  will 
be  void ;  but  if  it  is  reffarained  as  alienS|  it  will  be  good, 
and  conformable  to  the  i6  R*  2.  • 

Bat  you  will  fay,  why,  if  there  was  an  aA  of  parllamenit 
already,  was  this  granted  as  a  fpecial  privilege  ?  I  do  not 
know  how  far  the  particular  fituation  of  Berwick  might  Ex- 
empt the  town,  or  be  fuppofcd  to  exempt  it  from  the  bene- 
^  of  the  genoral  tA  ;  taut  I  don't  reft  my  caufe  upon  that 
point :  I  think  I  fliaU  be  warranted  to  maintain  my  cafe,  if 
I  prove  that  nullus  qui  fit  extra  gildam,  and  the  other,  mer-  ' 
«tor  extn^|ici|9^  arc  two  different  qualifications  5  and  that 
the  Utter  ex^tends  not  to  natural  bom  fubjefts  of  the  King, 
refidcnt  within  the  town  of  Berwick. 

That  this  aft  will  have  a  different  conftruftion  from  the 
generality  of  thofc  ^hich  are  made  in  rcftraint  of  trade,  if 
after  having  lain  a  dead  letter  for  170  years,  it  fhall  how, 
fcr  the  firft  time,  operate  in  fq  extcnfiyc  arid  extraordi- 
nary a  manner. 

That  no  cuftoms  were  confirmed  by  the  a^  but  what  ex- 
ited before. 

On  the  other  fide,  if  mercator  extraneus  means  aliens, 
^t  is  the  meanmg  of  the  other  iKfords,  qui  fit  extra 
gildam. 

There 

*  Verba  (emper  accipieada  10  nutiori  fSniftt,  lit  ret  magia  valeat  ^aia 

NaCa  inbonefta  ant  tUcgitiraa  pnefumuntur. 

I^a  prse^uoltiir  omnca  Icgea  rr|;iii  fui  ooiTc  ek  habcra  in  fcrlaio  pedotlt 

t'i. 
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■  There  U  no  otkcr  ftnie»  I  apprdi^^idf  of  the  ^«^ord  ex* 

traneus  than  as  more  generally  exprefied  in  the  chartiar  of 
-the  city  of  Lmdm  i  j^tra^g^rs  or  ^^lifos  to  thofe  of  .ttifi  dty. 

That  the  court  t^oiild  not  coniSder  the  propriistf  of  the 
.charter^  or  the  particular  wi£lom  of  the  iegiHatorei  but 
Mm  the  chtut^  meaat  to  gnmtt  ^xA  what  the  k^flatoit 
intended  to  coniirta. 

'  Lord  MmnsfiiU  faid,  he  (hould  be  gbd  to  have  a  iu& 
CQffy  of  the  charter* 
C  .337  3  To  prove  extratieu3  here,  <p«jwij:  a  ftranger  hfimate,  he 
.obferved  it  had  ^b^en  faid^  that  pxtraneas  was  a  word  that 
requires  words  of  explication-,  and  here  there  are  fixch 
words. 

That  he  would  not  pat  th^  parties  to  an  apgvmentji  as  it 
4td  not  turn  on  srguoienti  but  on  the  cc»)ftruSion  <i  the 
charter. 

The  ufageis'vefy  ftrong  in  this  ca(e',  as  exifting  ever  iinct 
the  ftatute:  And  I  can't  help,  obiervingi  that  it's  -grantedt 
«  that  they  have  a  gild,  &ci  as  heretofore  ufed."  The 
IH'eamble  feems  to  refer  to  the  ufage  precedent. 

Mr.  Juftice  j0on  feemed  to  think,  from  the  tmintemipt- 
ed  ufage,  that  perhie^  it  might  be*  preTomed  there  was  a  bv^ 
law,  by  which  the  Mayor  and  J^urgeflfes  had  declared  their 
^obd  will  and  pleafure  thata  fonei^oer  might  trade. 

Afterwards,  in  the  fame  term,  23  Nov.  Frid^,  Iwd 
JMattsfield  ic)XvettA  tlie  opinion  of  the  court,  to  the  fSS^  as 
fcilows :  . 

,    This  is  an  aiftion  of  tuefpafs^  which  the  corporation  of 
Bemvich  have  thought  'fit  to  ^  bring  againft  defendant,  for 
feUing  goods  in  a.  public  (hop,  fa^  Iletail,  at  B^rw^k 
'  ^  They  ground  i^pon  the  charw-^  that  no  Stranger  in  &r- 
nuick  Iball  fdd  by  Retail.  -         * . 

The  Fafts  material  to  be  ftated,  and  they  arc  very  mate- 
rial in  fuch  a  cafe,  are  thefe : 

That  the  defendant,  about  twelve  years  aco,  came  to 
fettle  in  Berwick^  and  exercife  without  profeqution,  or  any 
repreheniion,  the  trade  of  felling  Stockings,  &c.  by  Retail 
^t  Berwick, :  that  he  haf'i  cpntipiicd/o  dojog  ever  fiiice,  ani 
that  the  cuftonx  hath  been  fo  for  all  Inhabitants. 

The  Charter  and  Aft  of  Parliament  is  referred  to. 

The  Queftion  is.  Whether  the  Inhabitants  of  Berwii 
have  Miftahfcn.their  Charter  ever  fincc,  and  this  \a  a  flew  (iif- 
coveryi  or  yrhether  the  Right  Conftrudtfcn  has  beat  p« 

wpwit...         ,. ,.    ; 

The 
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The  Re%9i]it  is  fo  pemiciQus  to  PuUic  Policy,  tlut  iixM 
KiDg  is  Fcftrained  by  fever^l  ancient  A4b  of  Faurliament 
koax  granting  fuch  Privileges. 

This  is  z  Charter  granted  by  James  the  Firft.     From  [  338  J 
Ed^aar4  the  Thir4j  downwsu'ds,  this  Town  bad  many  Fri- 
vilcges. 

lliere  had  been  a  Doubt,  whether  Berwxcl  belonged  to 
Er*gidnd  «r  ScoUmnd.  On  the  XJ^ion  qI  the  Two  King* 
corns  this  Charter  was  ipade. 

A  B^x-Law  was  made  for  the  RgguhKon  of  the  Burgeflesj 
aod  aUo  for  Inhabitants  with  the  borough*  There  is  a  claufe 
«^Uch  obGges  the  BurgeiTes  tp  be  refident  within  the  bo-t 
reagh,  ctmurant^s  tt  rMentes^  The  piftomj  indeed^  ha^ 
uice  prevailed  otberwiie. 

The  Burgees  alfo  arc  made  liable  tp  pciymeAt  of  Scot 
and  Let, 

The  Latin  is  (bmewhat  't^orfe,  I  think,  in  this  Charter, 
timi  in  that  of  Ednuard  the  Third :  Worfe,  indeed,  I  think 
never  exifted.  The  more  a  man  miderftands  Latin,  the 
ids  he  will  be  able  to  underftand  this. 

The  dauie  fuppofes,  that  every  man  of  the  Community, 
ioiiabiting  and  refident,  and  liable  to  bear  the  Burthens, 
[which  were  very  great  in  a  Frontier  town)  may  Trade,  buy, 
and  fell  Freely.  • 

There  fecm  to  be  two  objects  \  one  to  confirm  their  Pri- 
vileges, the  other  to  grant  them  new. 

Ilie  firft  Claufe  is  to  give  them  a  Gild,  in  fuch  manner  and 
f(ffm  as  they  have  Ufed  or  ought,  ha  quod  nullus  mercat^r 
txirmetu  qui  nan  Jit  de  gildd  illdfadat  aliqttam  merchandtzam 
r^ft  de  Groflb  injra  liuTgaxa  pradiBanim , 

Now  in  the  tranHation,  as  they  tranflate  it,  it  (lands 
thus :  «*  Make  any  merchandize,  by  buying  or  felling  with- 
in the  precin£fa,  &c.  I  don't  know  who*  any  Latin  can  be 
fcroBd,  xhzt  facere  merchandizam  fhould  mean  buying  and 
fellingt      It  is  me^  balderdaih:    We   muil  find  out  the  * 

meaning — ^he  means  to  grant  them  fauther  Privileges.  **  Vo* 
"  lumuj  atquejubemus  et  per  prafintes  coticedimus  quod  quicun^ 
^  1}U€  mercatores  Petierini  .Bur gum  pr^dtBam  cum  mercatufa 
"  %i^M  Extrafiei  Sive  Aili  quijtnt  in  Pace  No/lra  de  ^iocun^ 
**  que  Loco.**  A  provifion  follows,  that  they  may  be  at  Li- 
berty, eundo  redeundoy  Isfc,  And  then  farther,  fpeaking  of 
tiic  Foreign  traders,  quod  non  occajionetitur  propter  Mis^tellirtg 
w  bquHiS^uij  :  Et  quod  Nullus  Mercator  qui  Jit  Extratieus  et 

Nan 

*  Qui  fentit  onus  fentirc  dclet  et  ccmmodum. 
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Non  de  Gilda  iwrcaiura  prstdiBit  aliqtiod  Meramomum  facu 
C  339  1  ^ifi  ^  Grojo.     That  is.  If  a  merchant  living  out  of  t] 

town  comeS|  he  (hall  Sell  only  in  Grofsi  and  not  in  *^ 

tail. 

It  is  implied|  mcrcator  Extraneus  may  be  dc  Gllda ; 

he  is  Not,  then  for  the  Benefit  of  the  InhaUtants  of 

Town  he  is  Reftrjiined, 
Held  d;at  This  fcems  to  be  the  Meaning  of  the  Words  of  the  C- 
lo^^f  tcr.  If  they  had  been  pauch  lefs  ftrong  (though  I  am 
uiage  would  far  from  thinking  it  doubtful,  that  I  thinJc  thb  is  much  i 
be  a  ground  better  conftruAion)  in  (b  difadvantagepus  ^  cafe,  I  (hoi 
*^^*^iX  ^^^^  no  difficulty  of  conftruing  it  thus,  Even  were  it :. 
nStlro*"^  dear  as  the  Sun,  after  a  Condant  Ufagc  of  ^n  Hnndrr 
words  of  a  and  Seventy  years,  We  t^ink  it  Ought  to  be  Underftood 
byc-Uw,  or  ^hat  the  Burgcflfe  had  entered  into  an  Agreement  to  R« 
In2S*»*^  nounc^  tlw  Privilege,  For  this  is  not  a  part  of  their  Con 
charter,  ftitution  which  they  Cannot  alter ;  and  then,  on  the  Max 
cfpecially  if  im,  Quilibct  potjeft  rcnuntiari  juri  pro  fc  introdu^lo,  W 
the  charter  fl^ould  have  been  Determined  by  the  Ufage  of  fuch  Ami 

was  in  re-  .  ^        .    .      o        -    .  ] 

ftraint  of       qu>ty. 

trade.  RETURN  the  PosTEA  for  the  Defendantv 

Maxim. 

Goodright  a^ainji  Gregory,  | 

ON  a  Special  Cafe,  referyed  from  the  Afllzes  of  iJrt-^*: 
in  ejeftment,  the  cafe  ftates,  that  Gregory  being  <cilV< 
of  a  Tenement,  agreed  to  difpofe  of  it  to  one  &tanccm:i 
This  was  done  by  a  fcrivener,  in  an  informal  manner,  h 
Indorfement  under  Seal,  It  appears,  that  the  Indorfemer 
was  not  Stamped,  and  no  Form  of  Delivery.  This  acHoi 
is  brought  again  ft  the  Daughter  of  the  vendor  by  a  volun 
tary  Conveyance. 

Mr,  Biiller — I  apprehend  the  only  queftion  is,  whetlv. 
this  Indorfement  be  a  Deed  ;  if  it  were,  the  conveyance  i 
clearly  void  by  the  aft.     The  Definition  of  a  Deed  is,  ** 
"  Writing  under  Seal ;"  which  this  is  ftated  to  be. 

If  any  thing  is  wanted,  it  is  a  delivery.  1  apprehend  thi 
is  a  Delivery  in  Faft  :  And  no  Words  are  required,  which 
perhaps,  diftinguilhes  a  Deed  from  Livery  of  I^ands. 

Coltey  c,  5./  5,  fays,  Tradition  is  only  neceflary  ^  otlirr 
wife  a  mute  man  could  not  deliver  a  deedl  Vide  CV 
Ltit.  c.  7.  7. 
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On  ihcv&a  fide,  That  this  writing  was  not  intended, 
KT  B  £0  be  confidered  as  a  deed.     Every  writing  under 
ilal  is  not  a  deed ;    for  then  a  will  would  be  a  deed  if  it  [  340  3 
vt^  only  (ealed  \  a  letter,  under  feal,  would  be  a  dee4* 

L^  it  had  been  meant  to  be  delivered  as  a  deed,  it  would 
\^rt  been  delivered  after  atteftation ;  inftead  cf  which,  it's 
tlelivcrcd  before. 

No  wowift  ajc  ufed.  It's  delivered  back  by  the  witnefs 
iQ  Grej^srjf  and  by  him  to  the  purchafor.  Though  words 
'^  not  necciTary,  yet  fomething,  is  perhaps,  to  fhew  the  intent. 

I  Zisff,  140.  Debt  on  obligation;  plea,  non  eft  £i{him. 
Ibe  juiy  found  the  fpecial  matter,  videlicet,  that  the  de* 
fcodanc  fubfcribed  and  fealed  the  faid  obligation,  and  caft  it 
upon  a  table,  and  defendant  took  it  up.  And  the  court 
'^is  of  opinion,  that  upon  the  matter,  the  jury  had  found 
•^nd  the  plaintiff^  and  that  it -was  n6t  like  the  cafe  where 
-ords  were  fpoken,  as  faying,  "  this  will  ferve  ;"  for  thon, 
^y  Tpsaking  of  the  words,  the  will  of  the  obligor  appeareth, 
ind  chat  is  his  deed. 

Cn,  Eliz*  147,  there  is  the  fame  cafe,  and  the  fame 
^iftin^on. 

Peck^  on  demife  of  Philips — ^leflee,  in  a  fhort  memonin<» 
<i3!n  afigncd  his  tenement  to  another ;  aflignee  re-affigned. 
Uis  Lordfl^ip  was  here  of  opinion,  in  this  court,  that  it  was 
•  iuiicient  a^gnment  without  Stamps.  The  want  of  ftamps 
<^3cs  not  avoid  a  deed  \  it  only  prevents  its  being  produced 
in  evidence,  and  you  may  only  have  it  damped,  and  pay  the 
i-oulties,  and  then  it  is  a  deed. 

Lord  Matufield — It's  given  in  his  prcfence,  and  He  r©- 
tfives  the  money ;  It  is  clearly  a  deed  between  the  parties ; 
"i^  muftbc  fo  therefore,  as  mtb  refpeA  to  the  Stamp  Aft. 

i*Ir.  Juftice  AJion — As  to  the  circumftance  of  atteftation, 
i^ou[Tli  the  folemn  form  is,  ««  fealed  and  delivered  before  us," 
2n  inaccuracy  in  that  ihall  not  overfet  every  thing.  Cafes 
t-^  Wills  ftand  very  numerous  to  that  efFeft. 

I  ^0  not  fee  that  it  was  neceflary  to  coniider  it  as  a  deed. 
^t  a  man  can  honeftly  avoid  the  expence  of  the  ftamps,  I 
^^:i't  fee  why  he  &ould  not :  the  Parties  call  it  a  memoran- 
dum. ..•.*.;.  .       ' 

liOrd  Mansfitld — Delivery  only  would  not  make  it  a  deed  ; 
for  a  memorandum  may  be  delivered. 

Affi™nent  dated  1^68.  Stancombcy  the  original  vendee, 
^Sgned  it  then  \   but  no  pofleffion  went  with  the  aflign- 

aiC£.t,  '  ..  .  " 

Poftca 
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[  341  3      Poftea  fnuA;  be  returned  for  tbe  Defci^fbii^  tbcy  waj 

gpt  it  ^ampoi  imd  b^g '»  new  eje^iment. 

Debt  and  Bankruptcy* 

YO  XJ  cnmoc  profeciite  notes  nf  band  or  tnQs  of  ex 
change  hj  aftion  of  debt. 

An  iiQuHi  of  aflampfitt  which  i9'a  deoo^uul  founded  on 
im^kd  CQQtr${t»  i^.iufllcifot  to  make  a  mn  a  ddbtor  within 
the  bwkrupl  km- 

4^  d^Ufeif  t»  ^*  whp  ^AfiswvA^  hecax^e  a  banknipt^ 
qnantity  ^  f^kpetre  to  he  refioed*    No  demand  is  made 
tm  idTt^r  the  hwdtrnptcy.  ..      . 

Qg^rCi  Whfi^ejr  thil  was  a  debt  within  the  meaning  of 
tke  bankrupt.  few:$  f 

Ptfr  C»r^«i  held  not ;  hecaufe  no  debt  accrued  befiore  the 
faankniptcy. 

Peritapfi  the  fiatotes  concomi^g  bankruptcy  do  much 
more  milchief  than  good :  hut  we  muft>  while  they  conti- 
oue  (whJiph  perhaixs*  will  be  for  ever)  decide  according  to 
>  law  *•  But  this  cafe  is  very  prticular.  A  man  dcpoiits 
his  ^mfi  fiiltpctre  to  be.refin<xi  by  a  refiner,  and  be  returned 
witbm  a  reafboable  tiine.  At  the  time  of  ifliiing  the  com- 
snffi^i>  and  Igng  after»  this  faltpet^e  was  {^ill  in  ipeck. 
The  plaintiS*  had  waived  the  delay  and  indulged  him  wlch 
tiiDe.  iie  could  not  come  for  the  value  \  for  the  property 
ftill  remained. in  him.  He  might  have  had  trover ^  all 
which  could  have  been  recovered  was  the  property  itfcli", 
and  the  oacertain  damage$  on  a  verdi^ 

TH  E  a^  obliges  aftion  upon  attorney's  bill  not  to  be 
brought  till  a  month  after  the  bill  delivered  ;  in  or- 
der that  If  the  parties  qhoofe  to  proceed  in  a  iummjary  w  jt 
they  may,  by  referring  the  bill  to  be  taxed. 


Rogues.' 

[  34^  3  13  Geo.  I.  ^.23./ 8. 

ATHERERS  of  ends  of  yam  convifted  by  one  or 
more  witiidTes,  before  one  or  more  jufticcs,  to  be 

deemed 


G 


*  Ed  hoc  ptf  quam  durnm  :    fed  Ita  Lex  Smpta. 
EA:  bonijudkift  cogiure  tantum  fibl  permifliuxi  qnaatumfit  commHTviri 
M  creditum. 
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<!eemed  and  taken  incorrigibk  rogues,  and  jmniflied  accord- 
rj3g  to  the  ftat.  12  jinn* 

Walker  j^attft  Chapman^ 

ON  a  motion  for  a  new  trial,  his  Lordfliip  r<ad  hk 
Report*    This,  was  an  aftion  ibr  money  had  and  re* 
ceivcd* 

Mrs.  Hsfkm4  was  caOed,  who  faid  the  defendant  Ci^ipmaM 
had  been  page  to  the  Sling,  and  engaged  in  her  pre<knei^ 
thit  if  the  plaintiff  Jf  alter  would  pay  50I.  to  her,  he  Cit^ 
maff  woold  get  the  plaintiff  a  place  in  the  cuftoms.  That 
fhe  Ms  prefcRt  when  VTalker  tntef  rogat^d  the  defendant^ 
whether  he  would  procure  the  place ;  and  tl^t  Chupmam 
faid  he  would ;  or  ftand  for  the  payment  of  the  money : 
ind  that  it  was  the  iatfie,  whether  paid  to  the  witne&  Mm 
/ffl^lie/ OF  himfelf. 

On  the  part  of  the  defendant^  the  wttneifes  fpol^e  very 
3i  of  the  ch^^&er  of  the  witaefles  agakift  the  ckfendant  ^ 
and  oae  or  two  witneiBles  ipoke  of  the  good  <hara^W  of 
tkc  defondant. 

BeCdtfs,  it  was  contended  that  the  ackion  would  not  lie, 
from  the  nature  of  the  cafe,  the  plaintiff  being  party  to  the 
ifiiquitouft  eontrad :  and  in  pari  delicto  potior  eft  conditio 
fiefendentis,  the  law  wHl  plot  fuffer  a  party  to  draw  juilice 
from  a  foul  fountain* 

Oa  the  openiag  of  the  cafe,  the  exception  to  th^  com- 
petency gave  a  fufpkion  of  the  merits :  but  on  being  afk(^ 
whetW  he  would  {bmd  the  trial  or  pay  the  moneyi  (as  the 
cofiieqfience  of  the  matter's  coming  out  clearly  To  flagrant 
» ihted,  would  not  end  with  payment,  but  as  he  was  in 
^tich  a  reSttion  to  the  court,  on  lus  fuffering  his  name  fo  to 
be  tampered  with,  to  give  hopes  of  place,  reprefentation 
iraald  be  made  to  his  Majeily,  and  the  confequcnces  were 
caff  to  be  forefeen)  Mr.  Cbapnum  declared  he  would  ftand 
tile  trial,  let  the  event  be  what  it  would. 

The  whole  tran(a£tion  is  ftated  to  have  paffed  when  none 
were  piefent  but  M^.  Chapman  the  defendant,  this  witneis, 
and  the  plaintiff. 

The  jury  found  for  the  plaintiff* 

After  the  verdict  on  this  motion,  the  court  would  not 
Gaffer  Mrs.  H^in/%  charaAer  to.  be  gone  into,  as  the  jury 
had  believed  her. 

A  letter  from  an  attorney  was  produced,   laying  as  a  [  343  ] 
ground  for  a  new  trial   the  claim   in   difputc  neceffaries 

procured 
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procured  from  Mrs;  Hophns  and  lofs  of  time,  at  a  fiim  bctvechi 
.40L  and  col;  This  letter  was  fent  to  Mr.  Chapman ^  and 
it  conduces  by  Tayingi  that  if  Mr.  Chapman  did  not  get  her  I 
the  place^  (which  he  had  fo  often  promifed  her  in  the  cur-r 
toms)  Mr.  Walker  would  bring  an  adtion  or  apply  by  pcin 
tion  to  her  Majefty.  ' 

(ihapman^s  affidavit  was  f ead,  imparting  that  Mrs.  ifs/-  j 
kinSi  the  only  witncfs  againft  him,  was  very  indigent,  and  i 
had  been  fupplied  by  the  fcrvants  of  the  court  with  vi^al', 
goods,  and  money.     And  that  flie,  ^thotit  the  confcnt  or  ' 
knowledge  of  the  defendant  introduced  the  plaintiff  to  | 
him,  who  faid,  "  Sir,  I  am  told  ybii  cail  do  me  a  piece  of 
«*  fervice^  Ind  get  me  a  placd  by  fpeaking  to  Lord  North  \ 
«<  I  have  ferved  with  alderrhaft  Kennet^^  or  fbmcthing  to  I 
that  effeft*     That  he,  the  defendant,   faid,   «  he  was  not  , 
«  fo  great  a  man  as  to  prefiimc  to  fpeak  to  Lord    North  \ 
**  that  he  had  no  intercft  to  procure  any  place ;  if  Ntr. 
"  aldermain  Kennet  hadj  he  would  give  ulrhat  advicCi  and  | 
«*  aflidance  was  iH  his  power,  but  could  pronufe  nothing 
«  for  himfclf.**    That  afteivards  Walker  offered  hhn  fome- 
thing  5  which  he  immediately  refufed,  and  fhut  xhn  door  I 
on  him  •,  that  after  this  the  Idtter  before  mentioned,  threat-  , 
niftg  him  with  afi  aclion,  was  delivci'ed  to  Him  ;  kiid  on  his 
abfolute  tefiifal  to  pay  a  farthihg,   another  perfon  came, 
who  faid  he  ti^as  no  la-Wyci*,  but  was  defirous  Mr.  Chapman 
fhould  pay  a  little  money  to  get  rid  of  the  afiair.     Chapman 
faid,  he  would  have  nothing  to  fay  to  him. 
.    Chapman  farther  (Wears,  thfct  Walker  ncvtf  was  defireJ 
by  him  to  lay  out  any  money  on  his  account,  or  advance 
any  monc}',  or  procure  any  necedaries,  cfr  the  like,  for  Mrs* 
Hopkins  as  ftated. 

Walker  fwears  to  Mrs.  ttophitu  having  treated  with  himj 
and  affnring  him,  that  by  her  intereft  with  Mr.  Chapman^ 
fhe  could  get  him  a  place  ;  that  they  agreed  on  a  fixm  ;  but 
that  he  Walker  required  to  fee  Chapman  fir  ft.  That  accon*- 
ingly  Mrs.  Hopkins  promifed  to  introduce  him  •, '  that  flie  did 
accordingly ;  that  he  told  Chapman  oiF  the  converfation  be- 
tween him  and  Mrs.  Hopkins ;  and  that  Chapman  faid,  if  he 
Walker  would  pay  the  money  to  Mrs.  Hopkins,  he  the  de- 
fendant Chapman  would  engage  to  get  him  the  place,  and 
deiired  him  to  pay  to  Mrs.  Hopkins  any  fum  not  (hort  of 
the  fum  of  70I.  agreed  on  for  tlje  place,  and  that  he  meant 
it  as  a  prcfent  to  Mrs.  Hopkins,  on  account  of  the  friend- 
fhip  he  had  for  her ;  that  he  might  depend  on  the  place, 
or  he  would  fland  bound  for  the  money}   that  Chapfnan 

faid 
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&id  it  might  be  ncccflary  to  enquire  into  the  charaftcr  of 

him  die  dq)onent  Walhrj  on  which  he  the  faid  deponent .' 

feid  he  had  ftrvcd  Mr.  Alderman  Kennet  for  fix  years,  and 

tbt  {Ihttfman  might  have  a  charaAcr  from  him ;  that  he 

hoped  Chapman  did  not  mean  to  deceive  him,  for  he  was  a 

poor  man,  ^d  had  a  large  family ;    that  Chapman^  ag^tinj  [  344  3 

made  the  moft  poiitive  aifurances. 

Tbt  thefe  afliimndes  were  repeated ;  that  on  the  faith  of 
tbcm  he  advanced  50L  by  inftalmcnt  to  Mrs.  Hopkins^  and 
informed  Chapman  thereof,  who  faid  he  had  done  very 
nght ;  again  afluring  him  of  the  place. 

Thar  Chapman  having  put  him  off  feveral  times,  he  at 
li't  found  means  to  come  ^t  the  fpeech  of  him — that  then 
t^^/CTOT  faid  he  meant  only  a  joke,  and  hoped  he  had  got 
-d  of  the  woman ;  and  that  he  ihould  not  pay  the  money ; 
2nd  that  tf  JFa/ieroimc  to  trouble  him  any  more,  he  fliould 
get  him  committed.  He  denies  that  Chapman  had  ever 
liiJ  he  was  n6t  fo  great  a  man  as  to  prefume  to  fpeak  to 
Lord  North,  and  that  he  could  only  promife  his  advice. 

The  counfcl  for  the  defendant  objected,"  that  though 
►rar'iflr  anfwcn  minutely  every  part  of  Chapman^s  evidence, 
l^^en  to  the  moft  immaterial  circumftances)  except  only  the 
^'tr  of  Attorney,  he  does  not  anfwer  that,  which  muft 
^-  t2kcn  therefore  as  admitted.  It  impoits  a  very  different 
?otmd,  namely,  neceffarics,  lodging,  &c.  at  the  requeft  of 
^  defendant  provided  for  Mrs.  Hopkins ;  that  therefore 
p^t  fufpidon  of  perjury  prcffes  upon  the  plaintiff  and  his 
'••^c6.  That  Mr.  Walker  could  not  be  fuppofed  fo  igno- 
r^tas  to  imagine  that  Chaptnan  fhould  have  the  immedi* 
itc  difjpolal  of  places  in  the  cuftoms. 

ITiat  as  to  the  objeftion  on  the  point  of  law,  Mr.  Wdl- 
^'s  guilt,  admitting  all  he  ftates  to  be  true,  puts  him  out 
of  iftate  of  entitling  himfelf  to  any  relief,  he' having  con- 
tacted for  a  bribe,  as  to  which  bis  want  of  fuccefs  makes 
1^0  difference,  nor  was  ever  taken  to  make  any. 

fhat  this  point  of  law  however  was  not  meant  to  have 
^n  relied  upon  on  opening  the  trial,  and  was  immediately 
Withdrawn  on  his  Lordifaip's,  intimation.  Nor  did  they  now 
^ean  to  rely  cjn  it,  but  trufted  the  perjury  of  the  witnefs 
'^O'^M  appear  fuflBciently  ;  and  the  inccrdibility  in  the  thing 
•ielf,  that  either  Chapman  ihould  undertake  it,  or  Wallur 
=^ginc  that  he  coidd. 

Lord  Mansfield — As  to  the  obje^tton  in  point  of  law,  it 
'*'  of  fomc  importance  to  be  generally  fettled,  and  therefore 
^  ivcd  this  point. 

Aftion 
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Vide  Eq» 
Ca.Ab.86. 


*  Ntmclf 
that  money 
paid  by  mif- 
Uke  might 
be  recoTcr- 
^d  on  inde- 
bitatus af<^ 
Aimpfit,  but 
Aot  money 
on  an  illey 
gal  confl* 
deration, 
^daSaUc. 
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AAion  for  money  had  and  rccei^ — contended  ihH  tht 
defendant  feduced  him  to  give  money  on  dxdit  of  getd&j 
him  a  place  in  the  cuftoms.  The  money  paid* — ^and  noi^ 
taking  it  thus  for  the  fake  of  the  point  in  qucftion^  that  tht 
money  was  paid  in  coniideration  of  this  contra£^,  yes  fay 
the  defendant^  but  the  contrail  is  illegal^  and  therefore 
retain  your  money*  And  Mr.  Wallace  fays  vaj  propcrl; 
the  pUntiff  comes  to  be  relieved  from  this  illegal  contract 
and  there  is  a  great  difference  where  a  party,  comes  to  ovcr 
turn  an  illegal  contra£l»  and  to  be  relieved  a^ainft  it,  h 
fhall  not  be  relieved  if  he  comes  to  take  the  benefit  of  21 
illegal  contraft  j  there  he  never  fliall  be  relieved,  bccaufc  v 
relieve  him,  the  court  muft  affirm  the  contradi. 

Not  only  in  prohibited  contrafts,  but  moral  offences 
which  would  fubvert  the  contract,  the  law  will  admit  of  thi 
rcliefi  The  law  for  political  rcafons  prohibits  a  bankrup 
from  giving  any  itioney  to  a  creditor  to  obtain  a  certificate 
yet  the  bankrupt  on  application  fhalLbave  the  money  re 
^dedft 

So  in  the  cafe  of  ufury,  when  tlicy  don't  come  for  th 
penalty,  but  to  have  the  money  refiinded  after  payment  0 
principal  and  intereft.  There  was  fomcthing  which  fccir. 
to  have  fallen  rather  haftily  upon  fuch  a  quefHon  in  Tomkm 
and  Bamety  *  but  the  later  authorities  are  othenrife,  as  ii 
the  cafe  of  Dajbixiood. 

The  cafe  of  Law  and  Lanv  is  a  cafe  almoft  in  point 
'twas  on  a  bond  gi\cn  to  a  man  as  a  fecurity  that  the  obi: 
gor  would  uie  his  intereft  with  a  comniillioner  of  the  cui 
toms  to  get  him  a  place  in  the  cuftoms,  (for  had  the  part 
contra<fting  been  a  commiffioner  himfelf,  he  would,  hav 
been  within  the  ftat«  5  &  ^  ^d.  6. 

As  to  the  bond  itfelf,  I  know  not  whether  Lord  TalU 
had  any  doubt,  but  he  Aates  thus : 

Lord  Talbia — The  counfel  on  both  fides  fiy  the  bond  i 
gocfd  in  law  \  therefore  I  fliall  determine  upon  the  merits. 

(Why  they  could  not  fay  otherwife,  without  deftroyici 
their  own  cafe,  the  obje^ou  was  on  th^  face  oi*  the  con 
dition,) 

Now,  If  a  condition  is  void  in  a  court  of  equity^  it  wil 
be  void  in  law,  as  in  the  caic  of  Ptrkin,  bond  of  fubmii 
fion  to  proftitution  decreed  void  as  contra  hmos  mores^--(o  i: 
the  cafe  of  Low  and  P^^/.— Bond,  the  condition  of  whi^i 
was,  the  obligor  fhould  not  marry  any 'but  the  obligee 
it  was  held  that  this  was  void  ahd'deftroyed  the  bond,  be 
caufc  the  obligee  was  not  bound  to  marry  him,  and  there 

fori 
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foTC  agalnft  public  policy,  he  might  be  kept  in  a  flatc  of 

cchivicy  — In  all  thcfc  caies,  a  court  of  equity  will  relieve  a 

p  Tton  who  comes  to  diiallow  the  contract,  and  there  is  no 

f  i't.Tonce  between  a  court  of  law  and  equity  as  to  fuch  re- 

li'-f,  even  when   the   condition  does  not  appear  upon  the  [  348  T 

b  )nd.     {I  think  in  nil  thefe  cafes  the  court  of  equity  adopts 

tiiat  principle  which  tends  moft  to  prevent  the  mifchief.    It 

1  :is  been  folcmnly  determined  in  the  Common  Pleas,  it$ 

ilvj  ijme  if  proved,  vide  the  cafe  of  Col/ins.     And  the  rea- 

ibr.  he  gives  is  almoin  as  great  as  the  authority.) 

There  is  alfo  a  cafe  of  Shiplty  and  Woodhoiffe  fimilar  to 
tlut  of  Pcrhi?is, 

As  to  the  letter  in  this  cafe  now  before  the  court,  rt  is 
vm'  extraordinary  it  fhould  not  have  occurred  at  the  time 
of  the  trial  •,  it  appears  now,  however.  And  it  is  very  ex- 
tr.iordInary  on  the  other  hand  that  the  whole  ftrefs  of  the 
c\iJence  Ihould  lie  on  a  witnefs  who  can  only  be  denied 
by  the  plain titF  or  defendant;  This  woman  is  impeached 
in  the  only  manner  in  which  (lie  can  be  impeached  ;  by  her 
character.  However,  as  the  jury  credit  her,  we  Ihould  not 
go  into  that.  *  ' 

But  let  us  examine  farther  how  flic  ftates  the  payment 
of  the  money ;  fiie  ftates  he  paid  her  50I.  any  one  would 
hive  fuppofed  this  fum  was  paid  at  once.  No  :  it  appears 
on  the  plaintiff's  evidence  he  paid  it  by  inftalments :  far- 
ther, it  is  on  a  different  contract;  there  flic  makes  it  a 
fontmck  for  50L  for  a  place  worth  70I.  the  plaintiff  makes 
the  contraft  itfelf  70I. 

Then  as  to  the  time  of  the  letter,  which  is  the  moft 
impcjrtant  circumftance  of  all,  for  when  Mr.  IFallace  had 
got  half  through,  I  was  pretty  clear  there  would  be  no 
new  trial.  But  the  time  of  that  letter  deferves  the  utmoft 
attention.  I  fee  what  the  letter  conveys,  and  which  may 
be  the  truth  of  the  cafe— lending  money  to  Mrs.  Hopkinu 
fie  lent  verjr  probably  on  credit  of  her  having  intereft 
v.ith  the  defendant.  The  fum  is  an  unliquidated  fum; 
'tis  not  alledged  as  upon  contra(St,  but  flie  boards  and  lives 
with  him. 

An  unliquidated  fum,  inftead  of  a  fpecific  fum  :  this  gives 
'he  ftrongeft  ground  for  apprchenfions,  and  fumiflies  great 
cjufc  for  a  new  trial. 

But  the  defendant  having  negle£led  to  produce  this  letter* 
Du  the  trial,  the  new  trial  ihould  be  without  cofts. 

Mr.  Jufticc  AJlon — ^The  cafe  of  Totnhns  and  Barnet  is  fo 

lc>o*ely  ftated,  that  the  reporters  feem  not  to  know  what  to 

tuikc  of  it ;  one  ftates  it  to  have  been  at  Niii  prius,  the 

C  c  other 
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other  in  the  King's  Bench,  as  before  a  full  court.  And  I  ca 
not  therefore  give  much  credit  to  a  note  fo  loofely  {taxed 
C  347  ]    ^  di&umj  which  is  there  that  money  cannot  be  recover^ 
againft  a  folicitor,  fo  as  to  oblige  him  to  refund,  where  tl 
money  was  given  for  bribing. 

I  queftion  whether  Bribery  in  £le£tionS|  the  growing  vi 
of  this  kingdom,  would  not  be  more  likely  to  be  reduced 
it  were  known  to  be  otherwife,  and  that  a  Briber  could  i 
cover  againft  the  Bribee. 

However,  I  give  no  opinion  on  that — ^nor  what  wou 
have  been  the  cafe  if  Mr.  Chapman  had  procured  the  pl-w 
and  Walker  had  brought  his  action. 

But  here  I  take  my  groimd  upon  tlie  fraud. 

Farther,  the  difference  between  an  unliquidated  and 
fpecific  fum,  between  a  fum  in  grofs  and  a  fum  arifing  < 
money  lent,  neceffaries  fiimilhed  and  other  articles. 

The  non-anfwer  to  the  letter  now  produced,  joined 
the  doubtfulnefs  of  the  queftion,  makes  groimd  abund^ 
for  a  new  trial. 

The  not  anfwering  this  is,  I  think,  an  abandonment 
the  caufe. 

But  the  new  trial,  I  think,  ought  to  be  on  payment 
cofts. 

Mr.  Juftice  AJhhurft — The  cafe  of  La'vo  and  La'w  citi 
by  his  liordfhip  is  a  cafe  in  point ;  and  if  a  Court  of  Equ 
would  relieve  there  upon  the  bond,  a  Court  of  Law 
relieve  here — diis  to  the  point  of  law  grounded  on 
fraud. 

Then  as  to  a  new  trial  bn  the  evidence  of  faft ;    if 
defendant's  negligence  makes  it  neceifary,   as  it  does 
tainly,  that   cofts   be  added,  the   importance  of   the 
equally  makes  it  requifite  a  new  trial  be  granted. 

Lord  Mansjuld — The  cafe  of  Tomkins  arofe  from 
money  not  having  been  paid  to  the  man  bribed  j  but  its  { 
to  a  folicitor  to  his  order.  There  certainly  he  fhall  not  r 
'    ver  againft  the  folicitor,  but  fhall  take  the  lofs,  having  ti 
ed  the  money  into  Ids  hands  for  fuch  a  purpofc. 

Certiorari. 

RETURN  to  a  Certiorari — ^upon  which  the  ywi 
♦to  whom  the  certiorari  iflued,  return  order  upon| 
matter  in  queftion.  , 

Motion  that  the  jufti<res  may  return  examinations  Ui 
them.  ■ 
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The  court  would  not  grant  this.  And  Mn  Jufticc  AJlon  [  348  3 
Taki,  that  if  a  convi^ion  is  returned,  the  court  never  order 
ihcm  upon  information  to  return  examinations.  Ex- 
Cv?pt  m  cafes  of  Coroners,  where  the  court,  as  fupremc  Co- 
roner of  the  kingdom,  will  order  a  return  of  the  depofi- 
tions  as  the  ground  on  which  they  go. 

If  they  return  falfely  or  infufficiently  that  an  a^lion  may 
lie  is  another  thing  ;  but  we  never  oblige  them  to  return  to 
the  certiorari  evidence  before  them,  fuch  as  affidavits,  or 
the  like. 

Outlawry. 

TkJTOTION  to  reverie  an  outlawry  in.  the  ufualway. 
Refiifed — the  record  not  being  in  court. 

Allowance  under  the  Infolvent  A61. 

MOTION  to  reduce  allowance  as  being  difcretion- 
ary  in  the  court,  in  the  cafe  of  a  prifoner  under 
the  infolvent  aft. 

The  court  would  not  do  it  5  and  faid  they  never  allowed 
Ids  dian  the  full  fum  of  2s.  4d.  a  week. 

Infolvent  A61. 

WHETHER  a  perfon  who  held  a  port  in  the 
horfe-guards  could  be  difcharged  under  the  infol- 
vent aft,  ftill  retaining  that  poft  for  his  own  benefit,  was 
qucftioned. 

It  was  urged,  that  it  was  a  poft  which  he  could  not  aflign, 
neither  could  he  fell  .it,  unlefs  by  permiffion,  and  that  it 
^«  matter  of  indulgence  whether  he  might  fell  or  no. 

Mr.  Jufticc  AJion  abfente  Capitali  Jujliciaric — My  Lord  is 
not  here.  I  (poke  to  him  of  it  at  Serjeatifs-Hally  and 
mentioned  that  it  appeared  very  hard  that  a  perfon  poflefled 
of  a  valuable  intcreft,  tho*^not  affignable,  fhould  hold  againft 
lus  creditors,  and  take  the  benefit  of  the  infolvent  aft.  My 
iord  Chief  Baron  Smythe  was  prefent,  and  mentioned  a 
cafe  of  Rtchardfm  a  bankrupt,  where,  though  the  intereft 
^•25  not  affignable,  the  court  would  not  permit  the  bank-  [  349  ] 
rjjpt  to  have  his  certificate  till .  he  had  fold  it.  And  Lord 
Mansfield  faid  he  remembered  the  cafe, 

Cc  a  If 
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If  he  had  applied  to  his-  officer,  and  the  officer  would 
not  have  confented,  then  it  would  have  been  different. 


Serjeant  in  Militia. 

T  fecms  the  office  of  fcijcant  in  the  militia  is  not  held 
an  intcreft,  within  the  infohent  aft,  not  being  vendible. 

Time  of  Payment  of  the.  Groats  under  the  In- 
folvent  Debtors  Acft. 


I 


N' 


'  O  T I C  E  given  to  pay  on  Saturday  objefted,  becaufc 
made  payable  by  the  aft  on  every  Monday. 
"The  court  faid  Monday  was  only  by  way  of  inftance,  and 
any  other  day  would  do. 
•  Vide  fii-       After  judgment  m  the  cafe  of  St.  John  and  Errington^  * 
pra,p.  1X3*  upon  Sir  Brian  Broughton's  will,  the  party  who  had  made 
the  effay  of  what  opinion  the  King's  Bench  entertained  on 
his  fide,  finding  it  adverfe,  the  matter  appeared  in  form. 

This  cafe  came  before  the  Common  Pleas,  and  was  argued 
pretty  largely,  rather  upon  conftru£tion,  as  to  the  cffecl 
which  the  words  muft  legally  carry,  than  upon  the  intent. 

St.  John  againjl  The  Bilhop  of  Winchefter. 

^        On  a  ^uare  impedit.  29  Nov.  1773.  Mich*  Term. 

IH  A  D  been  prefent  at  part  of  the  arguments  in  the 
C6mmon  Pleas,  but  had  taken  no  note  as  far  as  I  find, 
and  not  expe^ing  it  would  come  on  when  it  did  for  judg- 
ment,  I  was  not  in  that  court  till  a  little  after  eleven.  How- 
ever, though  the  Lord  Chief  Juftice  had  proceeded  a  little 
way,  I  was  able  to  coUeA  the  greateft  part  of  the  judg- 
ment, which  was  nearly  to  this  effeft : 

The  title  of  all  fees  is  prima  facie  in  the  heir,  whc^e  it 

originally  refides,  and  muft  not  be  taken  out  of  him,  un' 

lefs  by  exprefs  words,  or  necefiary  implication. 

Vaughan  263. 

[  350  ]  Here  it  was  very  probable  the  teftator  did  not  mean  to 
divide  any  of  the  lands  immemorially  occupied  with  the 
farm. 

Vide  259f  various  cafes  where  he  fhall  not  be  diipoflefTcJ 
but  by  neceflary  implication. 

Twc 
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Two  inffaoiccsi  I  think,  tjbere  are,  which  may  be  qiiaH« 
ficatioDs  of  this  nile. 

One  where  the  defcription  is  partitive,  and  from  its  ie- 
venl  members  the  entire  defoiptions  of  the  eftate  intends 
cd  may  be  coUeAed,  rejecting  as  furpldfage  what  is  Infig- 
mficant  ct  fuperflpous,  or  does  not  anfwer  the  general  and 
entire  deicripdon  itfelf,  ib  taken  from  the  feveral  parts,  bat 
is  inconiiftent  with  it  and  impoffiUe  to  be  fatisfied. 

The  other,  where  the  defcription  coi^ifts  of  two  parts  s 
OIK  of  which  is  a  complete  defcription,  with  whicn  the 
thing  correlponds',  and  the  other  not  belongs  to  it  at  all. 

Ine  teftator  here  had  an  advowfon  in  p<^feffion,  he  had 
eibtes  contracted  for.  Is  the  advowTon  in  queftion  bought 
<7  not  bought  ?  Wills  muft  be  interpreted  according  to 
the  common  fenfe  of  words,  in  the  general  and  vulgar  ufe 
c^  them  among  men.  In  common  language,  if  a  man  has 
an  eftate  in  poueffion,  and  is  alked  have  you  contracted  for 
this  eftate  ?  No :  I  have  bought  it  long  ago.  If  afked 
have  yoo  bought  fuch  an  eftate  r  No :  I  have  contracted 
fbrit«  Words  are  to  be  taken  in  wills  according  to  the 
coounon  and  obvious  acceptation.  There  is  no  draw- 
ing a  line  between  an  eftate  botjght  before  the  will  three 
mcmths  or  twenty  years.  And  rarther,  it  does  not  appear 
there  was  any  contract  independent  of  the  conveyance. 

Next,  this  defcription  is  not  diftributive  in  fuch  a  manner 
as  that  part  will  fully  anfwer  the  circumftances  of  the  eftale, 
and  another  part  not  apply  to  it  -,  for  no  part  applies  to  it ; 
therefore  none  can  be  retained  as  (Completely  or  at  all  de« 
fcriptivej  and  the  reft  rejeCted  as  furplufage. 

The  words  <<  contracted  and  agreed"  will  not  exprefs  aQ 
a^hial  porchaie ;  there  muft  be  words  interpolated,  fuch  as 
the  eihites  which  I  have  before  purchaicd,  and  alfb  thoib 
which  I  have  contracted  and  agreed  for. 

fiat  there  is  another  ground  on  which,  if  we  agree,  the . 
judgment  I  pronounce  wilt  be  principally  founded.  It  is 
the  alternative  devife,  or  in  lieu  thereof,  what  does  that 
rcfcf  to,  the  entire  defcription  before?  As  to  the  eftate 
cootrafibed  for  in  Hants^  there  was  no  occafton  to  give  an 
ahemative  of  what  he  could  devife ;  but  of  an  eftate  which  [  35X  3 
he  wiihed,  but  could  not  legally,  in  lieu  of  that,  the  mo- 
ney  to  arife  from  the  fale  in  Lincoln^  which  will  exaCtly 
aalVer  to  this  one  advowfon.  This  eftate  defcends  to  the 
bexT  at  law  :  What  the  remedy  at  law  will  be,  is  another 
ton&leratian,  and  not  before  the  court.  The  h6ir  at  law, 
however,  noay  be  compelled  in  a  court  of  equity,  to  fell  the 

eftatey 
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eftate^  and  to  receive  the  money.  Next,  lady  Braught^n 
Delves  b  to  lay  out  the  money,  which  will  buy  the  cfetc 
m  Hampjbire.  If/ the  Lincoln  efhite  fells  for  more,  the  heir 
»t  law  will  have  the  fuq>lufage,  if  for  lefs,  it  will  be  to  be 
fupplied  out  of  the  afTets. 

Now  where  there  is  a  thing  given,  and  an  equivalent  in- 
ftead  of  it,  the  equivalent  explains  the  thing.  On  a  com- 
putation, the  27,0001.  given  as  an  equivalent,  will  exactly 
anfwer  the  eftates  contracted  for  in  Hants. 

I  have  looked  into  the  cafe  in  the  court  of  King's  Bench, 
which  is  materially  different :  For  there  is  no  mention  of 
the  circumftance  which  concerns  the  Lincoln/bire  cftate. 
Without  any  judgment,  therefore,  or  opinion  upon  that, 
we  arc  of  opinion,  the  advowfon  pUrchafed  does  not  pais 
to  Lady  Braughton  Delves.  As  to  the  word  advowfons,  in 
the  plural  number,'  ft  appears,  Ihat  the  teftator  ufed  the 
^  fame  word  where  he  had  no  advowfon  to  pafs,  but  only  ai 
prefentation  to  a  perpetual  curacy ;  which  he  might  indeed 
take  for  an  advowfon,  but  to  which  the  fame  objeftioa 
would  lie,  as  to  the  ufe  of  the  plural  number. 

Error  from  the  Common  Pleas. 
In  the  King's  Bench,  Trinity  term,  4  June  1774. 

^Ir.  MansfiM — My  Lord,  this  comes  before  your  liOrvi 
fiiip  by  Error  out  of  the  Common  Pleas.  The  plaintit] 
claims  under  the  widow  of  teftator,  as  devifee ;  the  dcfen 
dant  under  a  conveyance  from  Sir  Brian  Braughton^  the  hc'j 
at  law,  on  a  fpecial  verdift,  upon  which  the  judgment  in  th< 
Common  Picas  was  formed.  The  jury  found,  as  follows 
The  jury  find  in  13  June  1763,  articles  of  agreement  be 
twccn  Sir  Brian  Braughton^  the  teftator,  and  A.  B, 
.  Other  articles  in  the  fame  year  with  Mr.  Pitt,  to  con\c; 
lands. 

In  February  1 764,  conveyance  of  the  advowfon  to  b\ 
Brian  Braughton. 

Farther  ftated,  that  Sir  Brian j  having  made  this  purchak 
and  having  eftates  in  Sttjffolky  Lincoln,  and  SaloJ)^  and  a  fmxi 
eftate  in  Chejbire,  made  his  will  in  1764.  The  matcn-rj 
[  35^2  3  P^"^  JS,  «  I  give  all  the  manor,  mefluages,  advowfon* 
«  farms,  tenements,  hereditaments  whatever,  in  the  couii 
«  ty  of  Hants,  for  the  ptir^hafe  whereof  I  have  alrcau 
««  contrafted  and  agreed,  to  my  dearly  beloved  wife,  or,  : 

«  li. 
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\^  lien  thereof^  the  money  arifing  from  the  eftates  in  Lin^ 

I  An  efbte  in  Stamford  he  gives  to  his  heirs  in  tail  \  remain- 
dcr  over  to  perfons  named  in  the  will. 

Like  devife  of  advowfons  in  Chejbire. 

Vcrdift  fiates,  that  he  had  no  advowfon  in  Chejbire^  or 
ttamfirdy  but  only  a  nomination  to  a  perpetual  curacy  for 
tiie  time  being. 

Qucftion,  Whether  as  to  the  advowfon  purchafed  before 
die  making  of  the  will.  Lady  Braughton  is  entitled  ?  This 
^  appear  upon  the  intent,  and  circumftances. 

Tius  does  not  depend  either  upon  cafes  or  rigid  rules  of 
iiv;  but  on  the  conftruflion  of  the  mere  will. 

The  fole  difptite  is  not  on  the  quantity  of  the  eftate  \  but 
CO  the  premifles,  whether  this  advowfon  did  pafs. 

The  vcrdicl  ftates  in  1 763. 

In  O^kher  1 763,  contraft  for  the  purchafe,  to  be  completr 
cd  on  die  thirteenth  of  Maj  1764 ;  before  which  he  pur- 
clufed  the  Hamyitire  advowfon. 

He  appears  then  to  have  intended  to  give  his  property  in 
/W/  to  Lady  Braughton^  his  Stamford  and  Chejbire  eflates 
to  his  heir. 

He  has  given  in  the  moft  comprehcnfive  manner  poffible, 
ind  ufed  the  word  advowfons  in  the  plural  number.  It  is 
contended  on  the  part  of  the  heir  at  law,  that,  notwith- 
ttinding  thcfe  general  words,  they  are  fo  limited  and  reftrain- 
&1  by  the  words,  <*  for  the  purchafe  whereof  I  have  already 
"  contrafted  and  agreed,"  that  their  effeft  fhall  fail  of 
cimring  fo  extenfively  as  ihej  otherwife  muft  have  done. 
Yet,  undoubtedly,  every  purchafe  is  a  contraft,  and  more  \ 
-cd  fo  every  man  would  underftand  thefe  words,  upon  th? 
coaiaon  interpretation. 

This  advowfon  had  been  recently  purchafed,  and  there- 
^•Te  he  might  not  fo  ftriftly  have  attended  to  the  diftinc? 
tion. 

What  would  have  been  the  cafe  if  he  had  faid  purchafed  ? 
The  heir  would  have  faid,  <«  You  have  only  the  advowfon  oif 
'^  Motfjn,  the  reft  were  only  incontraft.*'  The  heir  would  [  353  ] 
have  been  told,  that  in  equity,  it  was  to  be  taken  that  the 
leftator,  by  the  contract,  had  made  a  good  purchafe,  in  the 
J^fc  of  patfling  it  as  fuch ;  and  therefore,  vice  verfd. 

The  words  are  not  fatisfied  with  this  conftruftion,  if 
^'iy  one  fhould  pafs.  BulJIr,  1 76,  "  All  my  moieties  in 
AW'  paflcd,  the  one  in  Kent,  and  another  in  EJ/fx. 

Anothei* 
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Another  cafe,  in  much  carKer  days.  Dyer  ^76,  a  man^ 
who  on  feoffment  had  conveyed  an  houfc,  formerly  the 
houfeof  22.  Cotton.  It  turned  out,  R»  Cotton  never  had  it, 
but  James  Cotton  had  ;  and  this  viras  held  fufScient  to  pais 
the  houf<?,  though  upon  a  feoffment. 

Burr.  Goodrigfotf  on  demiife  of  Panl,  againft  Paul,  Qiief- 
tion,  upon  a  will,  "  my  farm  in  Sovefjgtony  in  the  tcii  -• 
of  Smith/*  Queftion,  upon  a  woodland  cxpreftly  exceptc-i 
in  the  leafe  of  Smithy  which  yet  was  held  to  pafs. 

ftjr.  Dunning — The  queftion,  if  there  be  atiy,  is  a  qiK*- 
tipn  of  intention.  I  find  a  difficulty  how  there  can  be  a 
doubt  of  the  intention.  If  he  has  not  ufed  the  fiftcft  word 
to  cxprefs  what  I  conceive  to  have  been  his  intention,  i  own, 
had  i  been  at  his  elbow,  I  could  not  have  fumifhed  him 
with  better  words.  I  admit,  that  the  W6rds  winch  ftaiid 
firft  are  fo  general,  as  to  pafs  all  his  eftate  in  Hamj^/bitr; 
but  the  following  words,  I  think,  have  juft  the  fame  etfect 
as  if,  having  given  the  whole  of  a  thing  in  the  beginning, 
he  fhould  exprefsly  reftrain  that  whole  to  one  half. 

fie  gives  Lady  Brai/ghton  money,  to  carry  the  contracb 
into  execution ;  therefore  this  was  given  as  an  equivaier.:, 
in  cafe  any  doubt  upon  title  j  not  in  order  to  purchafe  what 
was  pur-hafed  already.  I  don*t  know  the  queftion  cau 
be  made  clearer  than  on  the  words  of  the  will. 

But  Mr,  Mansfield  fays,  it's  a  contraS  and  more }  it's  on; 
of  thofe  mores  which  does  not  comprehend  but  exclude  the 
fefs.  It  was  near  the  piurchafej  might  it  not  have  been 
much  more  remote?  The  purchafe  was  made  complete 
about  four  months  before  the  will  •,  can  the  conftru^tion 
upon  this  win  depend  upon  the  date  ?  If  they  had  been 
purchased  thirty  years  before,  would  it  have  made  a  dif- 
ference ?  If  the  purchafe  was  preceded  by  a  contra£l^  th'^^j 
it  is  faid,  may  make  a  dHlinftion.  I  don't  know  that  was  ihc 
faft  5  nor  is  it  upon  evidence,  and  probably  there  was  none ; 
nor  do  I  care  if  there  were:  For  a  thing  purchafed,  pre- 
ceded by  a  contraft,  or  a  purchafe  without  any  precedcn: 
contract,  will  make  no  difference  in  this  refpeft.  The  mc 
thod  to  have  removed  a  doubt  would  have  been,  not  to 
have  faid  purchafed  limply,  or  contrafted  fimply ;  but  be 
C  354  ]  would  have  faid,  "  for  which  I  have  contrafted  and  agreed, 
♦<  or  purchafed,"  But  even  if  the  word  had  been  purch.ii 
ed,  a  contraft  would  be  confidered  as  a  purchafe,  and  exe- 
cuted as  fuch,  by  a  common  application  on  the  other  fiuJ 
the  HaQ :  But  I  deny  the  terms  arc  convertible^-  or  thai  u 

purckii' 


Michaelmas  Term,  13  Geo.  3.  K.  B. 

parchifc  wifl  be  inaplied  to  pais  by  words^  which  pafs  ex- 

jsTi'sly  an  cftate  in  contraft. 
Not  only  wonb,  but  every  letter  of  the  wiH,  muft  hav(j 

rs  dix^  given,  and  that  at  the  expence  of  expunging  whole 
tentcnccs ;  efpeckdly  that  "  for  the  purchafe  wheneof  I  have 
contracted  and  agreed.**  I  wSl  only  fay,  the  force  of  this 
I  .-3n't  conceive,  witKre^f>ed  to  operative  words,  and  which 
cinbc  brooght  in  only  to  have  their  operation,  and  not  n/r- 
r:^te  cahftw  \  whereas,  on  the  other  fide,  one  may  eaiily 
conceive  how  the  ktter  /  might  come  in  by  accident,  or 
r  erfight,  or  of  comrfe  merely.  I  think  my  friend  was  not 
goordcd  as  afual,  upon  the  whole  of  the  cafe,  when  he  faid 
inaccnracics  arc  not  to  be  regarded.  I  will  beg  the  court  • 
irjT  ofc  them  as  they  always  do,  rcjeft  them :  But  I  think 
'n-rf  may  rcjcft  the  letter  /  as  coming  in  as  impertinent,  ra- 
IT.CT  tlian  whole  (entences  in  different  parts  of  the  will, 
c  iJcntly  material,  and  which  cannot  come  in  by  accident, 
IT  of  courfe.  And  there  can  be  no  prevention  of  dying 
inteftate ;  which,  if  it  be  an.  evil,  he  muft  do  at  all  events, 
^  to  fome  parts. 

He  ufes  this  word  advowfon  in  the  counties  of  Chejbire 
and  %tamfird\  and  I  ihould  have  thought  it  thrown  in  ge- 
ncnrlly,  among  words  comprehenfive  of  every  poflible  fpc- 
tis  of  property,  if  he  had  not  mentioned  tithes ;  but  at 
bit;  it  (hews  that  he  was  miftaken  in  the  one  inftance,  for 
be  kid  no  advowfon  in  tiicfe  counties,  though  he  had  a 
dooativc.  Why  then  are- we  obliged  to  fuppofe,  in  the 
other  infbnces,  that  he  was  more  prccifely  acq^ninted  with 
the  ftatc  of  his  property  ?  Thefe  two  inftances  cannot  be 
fii  to  be  immaterial :  And  they  were  not  in  the  cafe  upon 
which  your  Lcx-dlhip  decided. 

Mr.  Mansfield — I  find  we  concur  perfeftly,  that  all  wills 
mutt  be  interpreted  by  his  intent  who  made  them. 

I  don't  agree  that  the  words,  «  contraAed  and  agreed," 
»v  as  efledtually  reftriftlve  as  if  he  had  faid,  after  words 
pifingthc  whole,  that  he  gave  only  half. 

Lawyers  may  undcrftand  the  difference  very  clearly  be- 
tween contract  and  purchafe ;  and  know  that  the  contract, 
being  completed,  finks  in  the  purchafe ;  But  I  was  contend* 
Big  for  what  is  the  common  fenfe  and  language  of  teftators. 

With  refpeft  to  the  words  which  pafs  the  eftates  in  Staf" 
f^rd  2nd  Chejbire^  I  fhould  think  the  argument  runs  rathert 
t^heufed  general  words  in  both  inftances,  meaning  all  [  355  J 
the  cftatcs  in  thofe  counties  (hould  pafs  to  his  brother ;  as 
(Q  the  other  to  his  widow.     I  do  not  think  it  proper  to  make 

any 


Michaelmas  Term,  13  Geo.  3.  K.  B. 

any  argument  upon  the  former  judgment  of  the  court ; 
knowrig  that  if  the  cafe  were  the  fame,  it  would  have  n( 
cfFeft  upon  what  (hall  be  now  determined.  If  it  was  not  th; 
fame,  it  will  have  a  different  conlhn^tion ;  if  it  were  th 
fame>  then  and  now,  jret  ftill,  if  the  court  thought  th< 
judgment  wrong  upon  which  the  queftion  turns,  they  wouii 
have  no  regard  to  the  former  deciiion.  I  declare,  I  xan  k 
nothing  that  make3  a  diflin£)ion.  What  I  rely  upon  is,  h 
meant  the  eftates  in  thofe  counties  before  named  {houl« 
pafs  to  his  brother  j  in  the  other  to  his  widow. 

Lord  Mansfield — If  this  cafe  came  before  the  court  ex 
aftiy  in  the  fame  circumftances  as  before,  the  opinion  tha 
given  would  have  no  influence  upon  the  prefent  determin.i 
tion.  On  the  contrary,  the  authority  fince  would  grcatl 
fhakc  that  decifion.  An  heir  does  not  take  by  intent  o 
teflator ;  buc  for  want  of  being  excluded. 

The  heir  cannot  be  difinheritcd  by  probable  conjefturc 
or  what  is  called  in  Gardiner  and  Sheldon  poflible  implication 
I  have  ftruggled  as  far  as  I  could  to  be  of  opinion  with  tli 
determination  now  before  usj  and  but  yefterday  I  hzi 
brought  myfelf  to  be  fatisfied  :  But,  on  having  the  cafe  be 
fore  me,  and  finding  what  tlie  argument  was  ftrongi] 
grounded  on  in  the  judgment,  of  an  equivalent  given,  is 
miftake,  I  am  returned  to  my  former  opinion. 

The  whole  queftion  between  us  is,  whether  the  word  rJ- 
Yowfon  had  a  meanings  anc*  that  meaning  underitoot 
and  applied,  then  the  confequence  will  follow. 

If  he  hjid  faid  "  the  advowibn  of  Afoifen^  and  the  ad- 
Towfon  of  Abbofs  End,  for  which  I  have  already  contracts  J 
and  agreed,*'  there  could  not  have  been  a  doubt  upon  a 
cent  purchafe.  Queftion,  whether  the  word  advowfons,  hi 
the  plural  number,  is  to  be  rejefted  ? 

I  have  no  doubt,  it  might  have  been  upon  argument  boih 
of  the  fubject  matter,  and  argument  upon  the  intent.  In 
family  eftates  they  go  as  general  words  j  but  in  this  cafe  tl;t; 
were  particularly  circumftanced. 

Whether  to  gratify  himfelf,  or  his  wife,  he  had  a  mind 
to  make  a  piurchafe  in  Hampjfjirey  where  he  had  no  femn. 
eftate,  and  fell  in  Lincoln^  tor  that  purpofe  he  enters  :: 
contract ;  and  for  the  fame  he  gives  directions  in  his  will. 

13th  June  1763,  he  contrafts  for  lands  in  Hcmplbhe^ 
the  value  of  about  13,0001.  covenant  to  be  completed  ijia 
of  May,   1764. 
[  3^6  ]        13  October  1763,  he  articles  for  other  eftates,  and  .ui 
advowfon ;  7000I.  paid  down  on  the  25  th  of  March  176 1, 

till 
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riU  the  money  was  to  be  paid  [14000I.  I  think,  was  the 
liT,  there  or  thereabouts.] 

25  February  1764,  he  purchafcs  the  advowfon.     There 
vt  then  three  different  forts  of  eftatcs,  which  he  had  to 
(fifpofe  of,  one  upon  articles  wholly  executory;   another 
upon  aricles  not  wholly  fo,  becaufe  a  third  part  of  the  mo-  '' 
e:t  had  been  paid  \  the  third  under  aAual  recent  purchafe. 

To  this  laft  the  drawer  of  the  will  muft  have  been  privy, 
a  the  interval  was  between  the  third  of  February  and  tenth 
of  April,  when  the  will  was  made. 

Tlic  drawer  meant  to  comprehend  them  all  in  general 
^^ffds.  He  fays,  therefore,  "  for  the  purchafe  whereof  I 
<'  have  already  contracted  and  agreed.'*  If  he  had  faid 
wlj  contrafted  and  agreed,  that  would  have  excluded  the 
c  ntnft,  where  a  great  part  of  the  purchafe-money  had 
li  .11  paid.  Then  he  brings  in  the  word  advowfons,  and  he 
u'ces  in  all  he  has  in  Ham^irey  with  the  utmoft  generality. 

Now  Ihall  this  be  fet  aiide,  becaufe  he  has  faid,  «  for 
"  the  purchafe  whereof  I  have  already  contracted  and 
arrscd  ?" 

^STiat  was  greatly  relied  on  in  the  Common  Pleas ;  and 
led  me  to  thmk  I  ihould  find  reafon  to  agree  with  that 
nidgment  was,  that  he  has  given  an  equivalent. 

That  he  meant  only  the  mere  executory  contracts,  be- 
caufe he  has  given,  in  lieu  thereof,  the  money  from  the  falc 
of  the  Lincoln/hire  eftate.  Now  the  equivalent  muft  be  un-  * 
<fcrftood  co^xten^ve  with  the  thing  for  which  it  is  to  be  an 
equivalent ;  and  the  27,0001.  from  the  fale  of  the  Lincoln 
^fates,  will  juft  amount  to  the  purchafe  of  the  eftates  under 
contraft,  executory  in  Hampjbire.  But,  looking  into  the 
ti^ill  and  verdift,  I  find  there  is  no  fuch  thing.  It  cannot 
be  an  equivalent }  for  this,  becaufe  7000I.  was  already  paid. 
He  ^ves  that,  and  fo  much  more  money  as  Ihall  be  neceC- 
J-iry :  Then  it  is  not  an  equivalent,  but  is  to  carry  the  pur- 
chafe  into  execution. 

What  does  this  mean  ?  He  could  not  but  have  in  view 
th:s  would  he,  carried  into  execution  before  his  death. 
The  time  was  elapfed.  It  is  merely  that  he  gives  her  as 
ciuch  more  as  fhall  be  neceflary  to  complete  the  purchafe  of 
whatever  of  the  eftates  intended  for  her  Ihould  happen  to  be 
tinpurchafed  at  his  death. 

The  whole  then  is,  whether  there  arc  words  in  the  will,  [  357  ] 
It  is  manors,  lands,  and  advowfons.     Now  we  muft  rejeft 
the  word  in  its  literal  fenfe,  and  fuppofe  they  did  not  undcr- 
fiand  what  the  word  meant.      No  argument  arifcs  from 

what 
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wfaat  relates  to  the  devife  m  the  other  place :  For  all  it  proves 
is,  he  meant  in  once  inftance  to  give  the  whole  to  Im  bro- 
ther, in  the  other  to  his  wife. 

Mr.  Juftice  Afion  exprefied  his  opinion  upon  thefe  grounds, 
amongft  others,  that  the  queftion  was,  whether  fnbfequent 
words  &all  refbrain  the  effeA  of  the  pfairal  of  the  word  ad 
vowfon :  That,  he  thought,  the  words  which  followed  tii 
this  cafe  ought  not  to  take  away  the  efficacy  of  the  former. 

That  the  great  ftrefs  of  the  argument  in  the  Common 
Pleas  laid  upon  the  equivalent,  does  not  apply.  Therefore, 
with  his  LordQiip,  upon  the  manifeft  words  and  intent, 
that  both  will  pafs. 

The  other  two  Judges  were  of  the  fame  opinion. 

Judgment  in  Common  Pleas  reversed. 

On<  Appeal  to  the  House  of  LaRDs,  the  Judgment  of 
the  King's  Bench  was  affirmed* 

Attorney. 

rjIL.  1768.  Rule.  It  is  ordered,  that  the  matter  be 
-*^  ordered  to  prepare  the  proper  book,  and  that  every 
attorney  in  the  cities  of  London  and  Wefimnfier^  or  within 
ten  miles,  fhaH  enter  their  names  and  place  of  abode,  or 
luch  other  place  within  the  cities  of  London  or  Weftvunfn^ 
where  he  may  be  ferved  with  notiee.  And  that  fervicc  Ihall 
be  good  where  he  was  laft  entered.  And  if  any  attorney 
neglefl  or  difobey  to  enter,  then  fervice  at  the  maftcr's  d* 
tice  (hall  be  deemed  good  fervice,  except  where  perfonal  fer- 
vice is  required. 

The  alternative  in  this  rule — ^place  of  abode,  or  fuch 
place,  &c.  where  he  may  be  found,  was  objedbed  againft.  But 
Mr.  Juftice  Afian  explained,  that  there  were  many  attomic!»] 
who  had  no  fixed,  certain  place  of  refidence,;  that  therefore, 
fuch  place  where  he  might  be  ferved,  though  not  his  aifh:^! 
place  of  abode,  was  mentioned.  But  where  name  antf 
place  of  abode  is  entered,  then  fervice  at  that  place  is  the 
proper  fervice. 
t  35^  ]  Rule,  Mich.  10  G.  2-  Upon  all  procefson  the  firft 
and  fecond  day  of  the  term,  the  declaration  muft  be  deli- 
vered conditionally,  on  the  return  day. 

Eflbign  Day. 

TT'  I  L  I  N  G  a  declaration  on  the  Eflbign  day  of  tht 
J[j    term  is  not  to  be  a  declaration  as  of  the  term  icfdf. 

Righi 
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Right  of  Soil  in  an  Highway.  . 

ON  a  qucftion  of  g  rjght  of  foil  in  an  Highway,  it  was 
cQDtendcdy  the  prefumption  was  in  hvovr  of  the 
ftteholders  on  each  fide,  and  not  of  the  lord  of  the  manor : 
Evidence  of  ownerihip  was  offered  on  behalf  of  the  lord. 
The  judge  who  tried  held  it  not  fufficient  to  repel  the  pre- 
iunpdon.  On  the  moticai  for  a  new  trial,  contended,  that 
ibe  iorj  ihould  have  found  upon  this  evidence  :*  And  that  all 
prefmnptions  of  this  nature  admitted  proof  to  the  contra- 
rj.  Thustaldng  gravel,  &c.  was  ^  prima /acu  {»'efumption 
rfthcrigbtof  Ac  foiL 

By  the  5  JE&z.  c.  13^/  3.  furveyors  of  the  highways  may 
fckenibbilh,  or  any  the  fmalleil  broken  ilones  of  any  quar- 
rf  or  quarries  within  any  parifh  where  they  are  furveyors, 
KH"  the  repair  of  the  ways  within  their  pari{h  or  limits,  wiih- 
cat  the  coQUroul,  licence,  or  confent  of  the  owners.  There- 
fcre  taking  ftones,  &c.  away,,  does  not  prove  a  right  of  foil 
co&dufiTely,  againft  evidence  that  they  took  as  furveyors. 

PoiTeffioa  is  evidence  of  property :  But  if  poflcflbr  will 
acknowledge  he  is  in  for  another,  that  is  evidence,  not  only 
^mA  himfelf,  but  agasnft  all  mankind. 

Faffing  over  another's  ground  is,  prima  fade^  evidence  of 
bright  of  way;  but  you  rebut  this  if  you  prove  he  aiked 
toe.  ^ 

A  gate  arofs  a  road  is  a  nuifance,  unlefs  it  be  an  ancient 
g2te,  bat  not  then,  though  a  modern  would.  And  a  nui- 
iii&ce  (hall  not  be  prefumed,  becaufe  that  would  be  prefum- 
mga-iminalicy,  which  the  law  never  doth  prefume. 

As  to  the  prefumption  of  the  ownerfhip  of  the  foil  of  an 
SKJent  highway,  whether  it  be  in  the  lord  of  the  manor^ 
V  in  the  owners  of  the  freehold  <hi  each  fide. 

&arff,  tit.  Cbemn*.  Plac*  10.  Note,  by  all  the  juflices,   r  org  t 
^  king  hath  nothing  in  the  highway  but'paffage  far  him*   ^  ^-^^ 
tdf  and  his  fubjeAs  \  but  the  freehold  is  in  the  owner  of  the 
ial. 

Another  cafe^  that  the  foil  and  freehold  of  the  highway 
^gs  to  the  owner  of  the  lands  of  each  fide,  and  there- 
&rehe  ihall  be  obliged  to  cleanfe  the  ditches. 

I  fo/f/  Jlh\  392.  Generally,  the  owner  of  the  foil  on 
both  fides  the  way  (hall  have  the  trSes  growing  in  the 
M- 

Contended,  on  the  other  fide,  that  tlie  prefumption  in 
^  cafes  vas,  that  thfi  lord  of  the  manor  was  owner  of  the 

foil-. 
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foil.  The  lords  of  manors,  from  time  immemorial,  vd 
owners  of  the  foil.  If  no  other  right  of  ownerfhip  has  bcci 
exercifed,  the  right  continues  where  it  was. 

Brookey  Chemin.  Piac.  1 1 .  Note,  where  a  man  gives  a  n: 
nor,  the  donee  of  the  manor  hath  the  freehold  and  foil » 
the  highway^  and  might  have  diftrained,  but  is  prevented  b 
the  ftatute,  Et  ex  hoc  feqtiiiuri  that  the  lord  of  the  mane 
is  owner  of  the  foil.     Keilway^  141. 

Lok-d  Mansfield — My  great  doubt  in  this  cafe  is,  whcthi 
the  jury  exercifed  any  judgment  upon  the  evidence,  rcpe. 
ing  the  prefumption.  As  to  the  prcfumption,  I  think  tl 
principle  of  the  more  n^odcrn  authorities  is  rightly  takci 
that  the  prefumption  is  in  favour  of  the  lord  of  the  man' i 
even  though  the  highway  may  be  more  ancient  than  t'l 
grant  of  the  manor.  If  no  body  can  fay  they  have  any  i\ 
gument  or  proof  of  property  in  them,  then  it  belonged  t 
the  crown,  and  paffed  with  the  reft  of  the  lands. 

But  if  the  roads  pafTed  through  the  property  of  other 
and  are  fo  ancient  that  no  body  can  fay  when  they  wli 
made,  or  fpeak  to  property,  the  only  queftion  is,  where 
the  firft  prefumption  upon  that  naked,    ftri£t,    abftracic 
cafe. 

I  think  the  reafon  of  the  thing  is,  when  the  naked  prj 
fumption  ftands  Itripped  of  evidence,  that  it  is  in  the  owrj 
of  the  land  on  each  iide.  But  this  is  only  fuch  a  prcfuir.j 
Yion  as  is  not  like  a  title.  A6ts  of  ownerfhip  againft  a  titi 
once  clearly  eftablifhed,  would  not  have  been  fet  up,  fo  ; 
to  avail  againft  the  title. 

For  the  fake  of  certainty  (and  it  does  not  matter  ha 
how  it  is  determined,  if  there  be  a  certainty)  the  prefumpt 
on  is  in  favour  of  the  owners  on  each  fide. 
[  360  ]  But  there  is  alfo  a  prefumption  in  favour  of  the  lord- 
How  does  the  prefumption  Hand  in  favour  of  the  loni 
There  is  an  under-tenant  in  one  of  them,  who  pays  to  h 
immediate  afiignor,  who  pays  over  to  the  lord. 

A  tenant  applies  for  leave  to  pull  down  one  of  iliefe  co 
tages,  becaufe  he  has  not  room  to  turn. 

Thefe  are  recent  inftances,  and  prefume  more  ancici 
afts  of  ownerfhip. 

Another  agrees  to  pay  five  guineas  for  gathering  coals  r 
thff  foil  5  but  then  ^inks  it  not  worth  his  while. 

This  is  ftrong  evidence.  The  nature  of  all  evidence  1 
that  contrary  evidence,  if  to  be  produced,  will  take  otf  It 
weight :  But  here  is  no  fuch  contrary  evidence.  1  knjgi^ 
the  jury  took  it  as  a  direftion  for  a  nonfuit. 

W 
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Mr.  Jufticc  Gould  having  ftated  to  them  that  the  evidence 
ras  not  ftrong  enough  to  repel  the  prefumption.    " 

On  thefe  circumftances,  and  the  ground  of  it's  being  a 
^acition  of  right  of  property,  rule  granted  for  a  new  trial, 
but  on  payment  of  colts. 

Entry. 

Doe,  on  the  Deipife  of  Davenport  againjt  Dun- 
canan.  * 

ON  a  rent  charge,  arifing  from  coal  mines,  with  claufe 
of  re-entry  for  arrearages,  entry  held  not  neceflary  to 
inaintain  an  a^on,  unlefs  to  fave  the  efFe<Sl  of  a  fine,  in 
^hich  the  (btute  of  4  /f.  7.  made  it  neceflary. 

Bur.  1895,  was  cited.  Lord  Raymond ^  750.  And  14 
G.  2.  c,  28.  which  provides,  that  in  all  cafes  between  land- 
lord and  tenant,  without  any  formal  demand  and  re-entry, 
ibe  fheriff  (hall  and  may  deliver  pofleflion.  And  it  was  ar- 
gued, that  this  ftatute  was  a  conrtni^live  declaration  of  par- 
liament, that  the  cafe  in  Saikeld  and  Eord  Raymond  is  law ; 
n^aicly,  that  wherever  you  can  enter,  you  miift ;  and  that 
)ou  muft  gain  the  pofleflion  by  entry,  before  you  can  part 
with  it.  And  the  counfel  who  contended  for  the  necefllty 
'  f  the  entry  faid,  he  could  not  find  to  the  contrary  any  cafe, 
or  any  thing,  on  any  general  principal  law. 

Wd  Mansfield  aflced  what  was  the  reafon  of  the  dlftinc-  [  3^'  3 
iiOQ  between  non-payment  of  rent  and  the  otlier  cales. 

Mr.  Davenport  took  a  diftindlion,  and  faid  that,  on  con- 
Um  broken,  the  eftate  in  this  cafe  was  faid  to  reveft, 
'*^«ich  lit  apprehended,  was  an  incorre<^  expreflion,  for 
that  the  original  eftate  continued  j  but  where  the  grantee 
''-id  no  eftate  in  the  lands,  but  merely  a  naked  power  of  re- 
entry, there  htf  muft  enter,  or  have  no  a^ion. 

Mr.  Wallace — ^T*hat  the  re-entry  was  not  one  in  form,  and 
uhial,  but  an  entry  in  law: 

Where  an  heir  fhould  enter,  and  fome  body  enters  before  \  Ahatc- 
iiim,  die  old  doftrine  of  abatement  f  and  intrufion  is  not  «n<^nt »» 

•  where  one 

catfR  ifter  the  ancefiors,  before  the  heir.  Intrufion  is  where  one  enters,  or  continues 
rt  pofleflion,  after  an  eftate  for  life  determined,  to  the  prejudice  of  remainder,  or  re- 
'Ttruon,  There  i«  alfo  difleifm,  which  is  an  unlawful  entry,  and  ouft  r  of  him  that  hath 
^wl  ftfifiii.  Ufurpation,  where  one  who  has  no  right  to  prefent,  prefents  to  a  church, 
•sHhii  derk  is  admitted  and  inftituted,  and  continues  for  fix  months.  Difcontinuance  is. 
*fccre  he  who  has  not  the  full  right,  aliens,  and  pjits  the  party  injured  to  a  real  adlion. 
^orcanent,  properly,  is  where  he  who  has  no  right.  Has  recovered  againft  the  ^r- 
^•Qwbhith  the  right;  or  holds  polTcfllon  from  him  who  hath  the  right  of  the  pro- 
FT'L  but  never  had  the  poffcflion.* 

•  Vide  Hak'i  Analyfis,  f.  43.    Co.  Lit.  and  jd  Commentaries. 

now  ^— 
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BOW  fo  held,  that  a  counfcl  upon  a  circuit  would  give  ail- 
Ticc  to  make  an  afhial  entry.  What  end  of  jufticc  is  it  \o 
tnfwcr  ? 

Fines,  I  own,  have  a  technical  reafon,  with  rcfpeft  to  en- 
try. It  appears  by  Cohf  that  their  operation  is  to  diveft  r.ll 
legal  ipoflcflions,  and  reduce  them  to  a  bare  right ;  therefore 
you  muft  enter  to  reveft  the  poffcffion. 

In  cafe  of  vacant  pofleilion,  the  old  form  Was,  you  mixd 
enter  and  feal  upon  the  premifles  ;  but  if  there  was  any  per- 
fon  to  confefs  properly  to  the  ejcftment,  it  was  not  nccclTarr 
to  ufe  this  form  5  and  tlxc  ftatute  feemed  to  have  intended 
only  to  determine  as  to  vacant  poiTeiSons.  Or  fuppofe  the 
meaning  to  have  been  otherwife,  might  not  he  argued  the 
legiflature,  in  that  inftance,  in  a  cafe  between  landlord  and 
tenant,  and  the  parliament,  *  more  compofed  of  landlords 
than  lawyers,  might  not  they  think  they  were  making  law, 
and  not  advert  that  it  was  law  before  i 
•  Lord  Mansfield  obferved,.  this  often  happened ;   and  that 

there  •had  been  a  cafe,  where  Sir  Eardley  Wilmai  cited  fc- 
veral  inftances  of  it  \  and  that  it  was  particularly  likely  in 
this  cafe. 

Lord  Mansfield — I  was  upon  the  trial,  and  continue  clearly 
of  opinion,  that  re-entry  was  not  neccflary,  except  to  avoid 
a  fine  \  and  there  it  is  neccffary,  by  the  exprefs  words  of  the 
ftatute.  If  eje£lrhents  had  been  known  then,  in  tbe  nfc  in 
which  they  are  now  applied,  the  legiflature  would,  proba- 
bly, have  mentioned  them, 
r  ^^2  1  ^"^>  ^^  make  an  entry  neceffary  here,  would  have  no 
other  effeft  than  that  of  obliging  to  a  troublefome  ccremcw 
ny,  to  take  the  chance  of  it's  being  omitted,  or  informally 
executed,  to  turn  the  party  round,  and  avdd  a  juft  debt. 

'  Ludlara  on  the  Demife  of  Hunt. 

Li  EjeHmenK 

ON  a  cafe  referved  from  the  Leicejler  affizes  for  the  opi- 
nion of  the  court. 
This  was  upon  the  will  of  Samuel  Ludlam^  m  1738. 
His  power  of  making  the  will  turned  upon  the  validity 
of  a  will  contended  to  have  been  made  by  his  father,    in 
1684. 

•A  queftion  arofc,^  whether  a  copy  of  th'is  will,  firom  the 
fpiritual  court  of  Leicejler^  could  be  admitted,  which  wa^ 
the  principal  point  fubmitted. 

And 
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And  it  was  argued,  that  no  rule  of  evidence  was  more 
tbr  and  certaiD  than  that  when  a  deed  or  will  is  tp  make  a 
tity  the  deed  or  will  muft  itfcif  be  produced,  and  not  a  co- 
py.  And  riiat  ever  iincc  the  cafe  in  Ro/lfSf  fo  h  hath  been 
omerfalljheldy  and  that  upon  many  and  good  reafons,  and 
n  conformity  with  the  ftatute  of  frauds. 
lliat  though  it  would  be  too  much  to  fay,  that  on  all  oc- 
^iions  the  evidence  of  a  copy  fhould  be  rcfufed,  yet,  that 
i»e  muft  be  very  fb*ong  reafons  to  admit  of  any  thing  that 
ijht  any  way  feem  to  tend  to  the  prejudice  of  fo  general 
Gii  ufdlil  a  rule.     The  copy  comes  from  the  fpiritual  court, 
^  the  hand  and  feal  of  that  court  is  not  the  proper  evi- 
oKchere,  to  prove  the  authenticity  of  a  will  by  a  copy. 
Pofleflion  has  gone  ever  fince  as  it  womU  have  gone  with-' 
« the  will. 

Then:  is  lio  other  evidence  of  the  will  but  this  copy ;  and, 
fthc  nature  of  the  thing,  a  will  is  generally  capable  of 
^^  cridcnce. 

But  the  mark  of  the  executor  (for  he  did  not  vrrlte)  is 
'ttcnd^d  to  be  compared  to  the  mark  he  ufed  to  affix  to 
'^  ioftrimients.  This  was  a  mark  (et  to  a  bond  giveii  to 
'Spiritual  court  for  producinjg  the  will. 

Thffe  is  no  ground  in  authority  or  reafon  for  admitting  r  ^^^  1 
siparifon  of  marks.  '. 

"Hut  it  appeared  the  will  was  never  in  poflcffion,  if  it  ever 

llui  m  favour  of  the  heir  at  law  where  circumfhmces 

^  doubtful,  the  court  would  incline  always. 

'^  to  another  objeftion,  which  was»  that  this  being  in 

^hrougb^  and  lands  inclofed  there  by  a£l  of  parlia-^ 

^)  the  aft  of  parliament  fhould  have  Jbeen  produced.^ 

^  anfweredy  that  ejeAment  being  a  liberal  a£tion^  and 

?  ha\-ing  only  the  lands  in  queflioni  they  could  confefs 

'no  other. 

Oa  the  other  fide,  that  the  rtile  Which  held  in  all  cafes    . 

s  oaly  to  take  the  bcfl  evidence  of  which  the  cafe  would 

nit. 

And  if  there  has  been  no  pofTcfEon  under  the  will,  there 
'  Atn  no  fuch  adtrerfe  poflcffion  as  might  be  evidence  to- 
rij  inducing  a  prtfumpUon  againll  it. 
Lord  if<»!u;^ifi/!dUi^— The  cafe  is  ck^ — ^a  man  by  lofing 
'  c\idcncc  of  his  title  fhall  not  lofe  his  cftate.  If 
'  c^ot  prove  a  deed  by  producing  it,  you  may  produce  " 
counterpart;  if  you  can't  produce  the  counterpart, 
'  Kiay  produce  a  copy,  even  if  you  cannot  prove  it 
D  d  to 
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to  be  a  true  copy ;  if  a  copy  cannot  be  produced,  70a  may 
0  into  parol  evidence  of  the  deed.* 

When  pofleffion  had  gone  againft  a  will  for  mod  part 
thirty  years,  and  the  will  from  that  time,  the  time  of 
making,  never  appeared,  the  evidence  of  the  will  went 
yond  the  pofleffion. — And  here  all  the  family  arc  cvidci 
to  this  will,  by  figningthe  fecurity  to  the  fpiritual  court, 
allegation,  by  all  kind  of  judicial  proceedizigs,  and  the  p 
feflion  has  not  been  adverfe  to  the  will. 

Mr.  Juftice  Afiori — Evidence  from  the  rcgiftcr-book 
b^cn  received  in  two  inftanccs.  The  court  of  Chancery 
the  cafe  of  Gorges  and  Fo/lrr,  decreed  that  the  copy  or  \ 
bate  of  a  will  Ihould  be  received  in  evidence  as  the  orig; 
will  itfelf— Now  the  court  of  Chancery  never  decrees  i 
fhall  be  evidence,  which  in  its  nature  is  not  evidence, 
t  364  ]  Lord  Man^eld  obferved,  that  it  being  ftated  all  the  ( 
fcribing  witncffes  were  dead,  the  laft  in  1736,  con: 
rifon  of  hands  was  all  the  evidence  which  could  be  givcE 

Separate  Fifliery. 

THE  pfefumption  is,  that  he  who  has  a  ieparate  £{l 
is  owner  of  the  foil.     Vide    Skinner    342.       : 
ISroofci  title  Pcfchariie*.     Co.  Lit.  lai.     RalL  A^, 

This  was  upon  a  cafe  referved,  which  was  therefore 
ferved  to  require  a  finding  much  lefs  ftrift  and  cbxnimi^) 
than  a  fpecial  verdi^.  And  Lord  Mansfield^  I  think, 
'  of  camion,  that '  notwithftanding  Lord  C^'s  ohferv^T 
the  prefumption  certainly  was,  thaX  the  man  who  hath  1 
ral  fiiheries  is  the  owner  of  the  foil ;  and  that  Sir  y^hn 
we  obferves  upon  Cok^s  objeftion  to  the  contrary,  and 
nies  it  exprefsly;  and  then  if  there  is  no  evidence  to 
tontrgry,  the  prefumpdon  ftands. 

Mr.  Juftice  Aflon — ^That  notwithfiandingitfae  £Bwm  of  I 
Coke  (who  yet  admits  that  by  the  words  aquamfuam  the 
will  pafs)  the  cafe  in  Salkeld  637.     Cafe  in  Bra^  piac. 
paffe  cited  by  Mr.  Wallace^  and  another  ftiil  ftronger 
with  Sir  John  Davie  go  to  the  contrary. 
Ctsria  otnnis  ajfenfiu 

Juftification. 

WHEN  three  pcrfons  join  in  one  juftification,  the  hii 
cation  is  good  for  all  or  bad  for  all.  Str.  1 104.  q\:. 

Tc 

*  £videoti«  eft  optima  quam  res  recipiat  probatio;  10  qua  fi  famrr 
ficiaiit  vd  ad  miniria  liccat  decurrere  nanqaam  aatem  per  iafiijxuu< 
bare  licet ;  ncque  ubifontes  fuppctant  rivtdoi  (edari. 


Michaelmas  Term,  13  Geo.  3.  K.  B. 

Tenant  from  Year  to  Year.  ^ 

1 1'ORTGAGEE  ferves  the  tenant  with  declaration  in 
IVl  cjc&ncnt,  the  tenant  defends  to  the  ejectment,  un- 
ikrcolour  that  if  he  did  not  defend,  he  ihould  be  turned  • 

m. 

Contended,  that  ejeftmcnts  by  mortgagees  are  not  confi- 
W  as  chims  under  an  adverfe  title,  but  as  means  of  com- 
"igat  the  rent,  and  therefore  notice  of  ejectment  is  not  ne- 
^3ry  in  fact  cafes  in  that  manner  which  is  required,  where 
ibdlord  turns  the  tenant  out. 

The  defence  on  the  part  of  the  tenant  was  called  by  [  3^5  1 
[^ii  Mansfield  a  moft  wicked  defence ;  and  he  faid,  that 
^  an  o^cftion  was  never  made  before  as  the  prefent. 
fee  mortgagee  when  he  brmgs  an  a6tion  of  this  nature, 
"nU  never  fuffer  th*^  mortgagor  to  turn  the  tenant  out  of 
fttidSon.  From  year  to  year,  is  an  eftate  which  }iuflban- 
Inrqaires  to  have  ftability,  and  the  law  will  not  refufc 

In  great  cftates,  who  gives  notice,   the  landlord  or  te- 

'  Touid  not  have  it  thought,  if  the  tenants  are  ready  to 
ftaj  TOd  leave  their  landlord,  giving  him  notice  to  de- 
CDd,  tbt  the  mortgagor  Ihall  turn  tenant  out. 

Tenant  from  year  to  year,  every  year  is  a  new  demile, 
ai  may  be  fo  pleaded. 

Mr.  Juftice  jMon — The  ferving  the  tenants  with  the  dc- 
^tion  is  the  form  only  by  which  the  mortgagee  rtquires 
K  rent  againft'  the  mortgagor,  who  is  his  tenant  at  will, 
^  the  condition  broken. 

Motgagcc  fays,  I  come  for  title  on  the  whole  eftatc  of  the 
^Pgor,  I  fhall  not  turn  out  the  tenant ;  if  I  would,  the 
»wt  would  not  fuffer  me. 

I^ord  Mansfield — It  goes  equally  to  paramount  pofTefiion, 
^  I  think  there  would  have  been  no  ditrerence  if  it  had 
^  a  Icafc  for  years. 

The  mortgagee  only  makes  ufe  of  the  proper  form : 
>Jgrnent  will  go  againft  a  nominal  perfon,  and  tenant 
^•xst  bchtfft,  if  he  will  do  as  he  ought,  not  make  any  de- 

^riacmms  afTenfit  ahfettte — ^it.  Juftice  f/i/t/. 

D  d  2  The 


O' 
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The  King  a^ainji  George. 

^Na^fpecial  verdift,  in  which  the  qucPdon  principal' 
arifing  was,  whether  refiants  in  a  manor  within  a 
hundred  owing  fuit  and  fervice  to  a  leet  within  tljc  hundre*. 
but  not  comenfurate  or  co-extenfive  with  it,  the  limits 
the  hundred  reaching  beyond  thofc  of  the  lect,  (hall  b 
obliged  to  ferve  as  conftables  out  of  the  leet,  but  w;:h: 
the  hundred. 
C  3^5  ]        Serjeant  Daxj — It  was  argued  that  there  are  two  forts 
fuits,  fuit-hcriot  and  fuit-fervicc.     Suit-heriot  is  on  comn)' 
rancv,  and  fuit- fervice  arifes  on  rcferration. 

With  refpcdl  to  fuit-hcriot,  it  binds  all  except  biflior 
freeholders  and  women,  and  others  particularly  exempt  \ 
the  ft;^tute  of  Marlchridge — and  tenants  in  antient  dcmefii 
though  not  exempt  by  the  ftatute,  but  on  account  of  tl 
dignity  of  their  fervice.  Showery  2  Ventr.  344. — ^It  apptr  •' 
by  the  latter,  tenants  in  ancient  demefne  may,  notwiti 
ft  and  in  g,  be  made  conftables  of  the  hundred. 

lutzherbert  r6i.  folio  edition.     Tenants  in  an  antient  d 
msihc  are  not  bound  to  do  fuit  at  the  {herifF's  lect  ;  therj 
a  .writ  which  exempts  them,  but  he  does  not  fay  from  bcir. 
conftables. 

So  women  are  exempt  from  doing  fiiit;  but  a  woma 
may  by  cuftom  be  obliged  to  be  conftable.  [That  is,  I  ap 
prehend,  by  finding  a  fubftitute.]     Vide  Wood's  Inji. 

3  Kehle  230.  King  and  King.  Queftion  whnhcr  livin 
within  an  inferior  leet  will  exempt  a  man  from  being  confr 
blc  of  an  hundred  i  Hale  faid  'twas  what  the  court  Ice 
tould  not  meddle  with,  and  the  hundred  extended  beyon 
the  lect. 

1 1  Mod,  R£gtna  and  Jennings.  Court  held  defcnd:ji 
not  excufed,  though  an  inhabitant  of  the  town  of  Fari 
ham^  notwirhftanding  it  appeared  that  no  man  of  that  tow 
was  ever  known  to  execute  the  office  of  conftable  of  th 
hundred  ;  therefore  it  will  not  follow  that  if  a  man  cann- 
be  obliged  to  do  fuit  in  two  leets,  that  he  cannot  be  oblige. 
to  be  conftable,  becaule  he  does  fuit. 

Lord  HaU  fays,  he  that  owes  fuit  to  the  lect,  owes  nor 
to  the  hundred,  but  by  cuftom  he  may  do  fo ;  and  here  th 
cuftom  is  alledged  and  found  upon  the  verdift- 

Gn  the  other  fide  by  Serjeant  Burland — Contended,   tl. 
fince  Iceu  were  feparated  from  the  toume,  for  the  convex^ 

CCv» 
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cKe  of  the  hundred,  no  perfon  ihould  be  liable  to  do  fer- 
Tice  at  two  kets,  clpecially  as  whdtt  he  had  found  pledges 
«  one  leet,  all  the  purpofes  of  the  antient  policy  were  an- 
ftro-cd.  And  fo  in  Cok^s  Commentaries  on  Magna  Qffarta, 
cbp.  10.  and  on  the  Statute  pf  MarUbridge.  .  'Tis  carried 
io  ^,  that  if  a  man  has  houfes  in  two  leets,  he  fhall  be 
o^%cd  only  to  do  fervice  where  he  is  refident  5  nay,  feme-  , 
tiling  firther,  that  if  his  houfe  ftands  in  two  leets,  he  (hall 
be  obliged  to.do  fervice  only  where  his  bed  ftands.  Haiu^ 
^  Plac.  Cor. 

The  court  Icct  is  in  no  refpeft  inferior  to  the  jurifdiftion  [  367  T 
rfthc  hundred /r0  vifu  franci  plegti^  as  the  (henff's  tourne 
of  the  hundred  was ;  and  therefore  that  a  perfon  doing  fuit 
a  the  leet,  cannot  be  liable  to  be  chofen  conftable. 

Regular  conftables  are  to  be  chofen  at  the  leet,  and  the 
jGrv  who  arc  refiants  choofe  them  \  they  are  fuppofed  to  be 
dofen  from  among  the  refiants.  They  could  not  before  the 
tane  of  Edvj,  3,  which  is  the  aera  of  the  inftitution  of  jufti- 
ce,  be  chofen,  unlcfs  prefenc  at  the  court  leet,  for  tliey 
tould  not  be  chofen  but  in  the»  court,  and  when  the  fcf 
&n  of  the  court  was  diiTolved,  the  Reward's  jurifJiftion 
CGfed. 

If  they  were  refiant,  they  were  obliged  to  be  prefcnt,  or  . 
■»c  amefnable  to  the  jiuy  ;  if  prefent  and  refufing  to  be 
from,  diey  were  amefnable  to  the  iteward. 

With  rdpefl  to  women,  it  cannot  be  applicable  to  the 
'i^ed  of  a  cuftom  to  choofe  women  as  confkables  for  the 
tndrcd ;  for  women  were  exenipted  from  attendance  on  the 
*=«•  And  it.  has  been  already  obferved,  a  conltable  could 
tot  be  chofen  but  from  thofe  who  were  prefent  at  the  leet — » 
0^  befides,  if  fhe  could  not  find  a  deputy,  and  nobody  fh^U 
^  obliged  to  be  a  deputy,  fhe  could  not  be  obliged  to  fcrvc 
dclf. 

i  hat  tenants  in  antient  demefhe  were  ^nder  a  particular 
toptioa ;  but  the  non-liability  contended  for  is  not  in  the 
*cr:  of  a  particuUir  cxemptioii,  hut  more  ftvourablc. 

Tis  a  queflion,  whether  a  confliible  is  an  officer  by  com- 
ccn  law  or  by  the  Statute  of  Winchejler  ?  The  more  anti- 
^  authorities  are,  that  he  came  in  by  the  flaiute. 

^h  thefe  courts  may  be  held  at  the  fame  day  and  hour, 
^  be  cannot  be  attendant  on  both  *,  and  the  law  yill  uot 
®pofe  an  impoflibility  as  a  general  duty. 

I^  is  not  ftated  that  this  is  a  fubordinate  leet  \  for  where 
^tet  has  a  particular  jurifdiftion,  it  may  be  other  wife,  as 
?P«irs  by  Hde\  Pleas  of  the  Crov/n. 

It 
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It  is  admitted  too  that  it  may  be  a  cuftom  that  the  recrc 
and  a  few  refiants  may  attend,  but  in  the  fame  place.  Cr;. 
Ja.  It  is  bad  that  all  the  reiiaiits  fliould  attend. 
[  368  ]  That  it  is  not  found  tKat  the  manor  of  Abbots  Woolon  is 
within  the  jurifdi^Uon  \  But  this  is  not  fmding  that  k  va^ 
ever  part  or  parcel  of  the  hundred.  This  b  not  found  ; 
if  it  were,  what  fliall  we  fay  of  a  freehold  which  may  be 
within  the  manor,  but  cannot  be  parcel  of  it. 

That  the  cafe  rf  K.tng  and  King  in  Freeman  and  Kehli  is 
not  very  fatisfadtory  authority.  Lord  HaU  is  made  to  fpeak 
unintelligibly,  and  alfb  is  made  to  contradiA  his  own  de- 
clared opinion  in  his  Pleas  of  the  Crown,  where  he  fays, 
«  conftables  were  by  the  Statute  of  Winchefter.** 

That  *tis  very  extraordinary  that  no  other  book  ihoulU 
contain  thcfe  fuppofed  opinions. 

As  to  the  cdfe  in  1 1  Mod.  that  from  7  to  1 1  Mod.  is  as 
bad  authority  as  can  be.  That  the  reafons  given  in  the 
1 1  Mad.  are  fo  bad,  that  it  cannot  be  fuppofed  they  came 
from  the  bench.  What  is  the  lord's  having  a  right  to  & 
as  judge  in  the  lect,  to  the  jury's  choofing  a  conffaible. 
Replication  Serjeant  Davy  in  reply — ^I  have  found  a  great  part  of  vaj 
argument  anfwered  as  I  expe£led,  and  {liaU  thoefore  give 
the  court  very  little  trouble. 

That  a  man  cannot  be  liable  to  do  fuit  at  two  courts  d 
once ;  becaure  a  man  cannot  be  obliged  to  be  in  two  j^acei 
at  once,  or  do  two  incompatible  offices  at  once,  I  admit,  thai 
the  fame  faith  need  not  be  given  to  the  public  at  two  Iccts  1 
this  may  be  good  as  general  argument,  but  there  mufi  be  2 
particular  cuftcm  (hewn,  which  ihall  make  leets  as  thc] 
were  once  generally,  liable. 

As  to  the  incapacity  of  a  man's  being  in  two  jdaces,  1 
ftiall  be  difpofed  to  grant  it ;  but  what  ^11  follow  ?  No< 
that  he  may  plead  a  general  exemption,  but  in  cafe  he  bi 
chofen  in  one  court,  he  may  fpecially  plead  this  to  exemp 
him  from  fcrving  at  the  fame  time  in  another :  but  this  wil 
be  only  an  exemption  pro  ifia  vice^  and  ceafe  with  the  par 
ticular  reafon  *. 

My  brother  farther  draws  an  inference,  that  becaufe  : 
man  cannot  do  fervice  in  different  court-leets,  h^  cannc 
fcrve  as  con  ft  able.  The  juries  fay  he  cannot  choofe  a  mai 
as  conftable,  but  who  is  either  refident  and  at  the  leet,  <<: 
obliged  to  be  there. 

Suppofin] 

'  CcHaou  csnia  ceffiit  effedvti 
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Sappofing  he  will  not  be  fwom,  what  can  be  done  ?  Not  [  ^6g  J 
make  him  be  iwom,  but  punifli  lum  for  refu&ig  to  be 
{vom  equivalent  to  the  amercement  at  a  court  leet. 

Mj  brother  lays,  fuppofing  there  is  a  cuftom  in  generalu 
that  refiants  of  a  leet  fhould  ferve  within  the  leet,  though 
vithoat  the  hundred,  yet  n^o  fuch  cuftom  is  found.  "Tis 
odj  (hted  that  there  is  an  antient  cuftom,  that  they  do 
^e.  If  a  cuftom  is  duly  found,  I  >  apprehend  that  they 
do,  b  evidence  they  ought.  But,  fays  my  brother,  *tis  only 
ev^lence  of  the  fafL  I  have  not  (agacity  enough  to  take  the 
diilmffion ;  the  exifience  of  a  cuftom  b  evidence  of  a  cuf- 
tom, as  the  exiftence  of  a  thing  is  evidence  of  its  being. 

The  obje^oD  is  very  curious,  that  faying  the  manor  is 
vithin  the  hundred,  is  no  finding  it  to  be  parcel  of  the 
Iwmdrcd.  How  do  they  ufe  the  word  in  other  places  ?  The 
icfiants  within  a  place  are  refiants  of  a  place ;  the  refiants 
within  the  hundred,  which  they  fpeak  of  before,  are  refi^ 
a^ts  of  the  hundred.  A  manor  within  the  hundred  is  par- 
ol of  the  hundred  by  neceflary  prefumpticin,  and  muft  be 
tounderftood,  unlefs  the  contrary  be  found. 

Nat  my  brother  attacks  my  cafe  on  the  authority  of  the 
reporters  names,  and  of  the  nonfenfe  they  make  the  judges 
tal^.  As  to  the  names  of  reporters,  were  they  to  fp«tk 
t^r  own  fentiments,  and  we  were  to  judge  firom  them  and 
their  language,  God  help  the  judges  !  I  wifh  reporters  would 
pe  us  the  judgment  rather  than  the  reafons.  But  if  the 
j^gment  in  both  reporters  agree,  the  court  will  look  to 
^hc  judgment  and  authority  of  the  judges  fo  agrceitxg.  As 
to  the  nonfenfe  the  judges  are  made  to  talk,  that  ftialLbe 
placed  to  the  account  of  the  reporters. 

ilr.  Juftice  AJton-^lt  is  fct  forth  there  is  and  hath  been 
»n  hundred  from  time  immemorial,  and  that  the  manor  is 
*itliin  the  hundred;  this  I  muft  take  as  parcel  of  the  hun- 
i?ed ;  and  it  is  farther  fet  forth,  that  firom  antient  time  the 
reilants  were  liable  tq  do  fuit  and  fcrvice  at  the  lord's  leet — . 
3S'i  farther,  that  fuch  as  were  chofen  by  the  jury  in  the 
te  have  of  antient  time  been  ufed  to  ferve  the  ofiice  of 
^^nftablcs  within  the  hundred.  And  the  defendant,  be- 
^  fo  chofen,  refufed  to  take  the  oath  or  ferve  the  (aid 
office. 

Whether  conftables  were  by  common  law  or  by  ftatute 
^  not  of  much  confequence  to  the  queftion.  But  by  the 
»*^er  and  more  modern  opinion,  they  are  by  the  common 
y-  As  to  fwearing  in  conftables,  it  appears  by  HawiinSf 
it  ±t  party  did  not  take  the  oath  in  the  ket,  before  the  juf- 

ticcs 
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ticcs  were  empowered  to  fwcar  him,  he  was  amenable  to 
the  next  court.  I  do  not  reckon  women,  and  perfons  un- 
der particular  incapacities,  are  within  the  nature  of  this 
queftion. 
r  ^^Q  1  As  to  tenants  in  anticnt  demefne,  I  am  informed  from  the; 
cafe  in  Shower  and  VentriSf  of  the  King  and  Btttejzvorth^ 
that  tenants  in  antient  demefne  were  liable  to  fcrvc  as  con- 
ftables.  'As  to  particular  inabilities,  they  would  be  excufevl 
when  they  arofe ;  he  wiflied  this  minuter  qucftion  to  bo 
thrown  out  of  the  cafe,  and  wifhcd  the  general  queilion  ro 
be  confidered,  whether  refiants  of  a  court-lcet  within  the 
hundred  fhould  be  liable  to  ferve  as  conflables  for  the  hun- 
dred, though  not  within  the  leet,  but  extending  beyond  it. 
In  the  abfence  of  Lord  Mamfield^  he  declined  giving  ar.y 
opinion. 

^iore  ultertus  de  hdc  caufafcd  ut  meimnijfe  vidtor  curia  pcj 
tea  cenfuit  contra  defendentem  et  judicium  fuit  pro  Rege. 

Outlawry. 

Q.UTLAWRT  to  be  reverfcd  on  terms  of  payment  or 
'  coils,  appearance,  and  putting  in  bail. 
ic:  12  G.  2.  Rule  of  court  that  defendant  muft  enter 
into  terms  as  above,  of  appearing  and  putting  in  bail  to  a 
new  original. 

2  Str.  1 156.  Cafe  tq  the  like  efFeft. 

The  new  original  mufl  agree  in  the  nature  of  the  a^on, 
and  the  fum  in  demand. 

3  Lev.  Whefe  the  outlawry  is  reverfed,  plaintiff  muit 
delare  upon  a  new  original,   if  in  another  county. 

It  was  doubted,  whether  the  words  that  he  inay  decl;ire 
(hould  have  an  imperative  conflru^lion,  he  fhall  declare. 

Mr.  Juftice  Afion  feemed  to  think  they  were  not  impera- 
tive \  and  that  a  new  original  was  only  neceflary  w  here  the 
party  chofe  to  declare  in  another  court. 


A 


Rule  of  Pra6lice. 
fettled  rule  of  the  court  not  tp  enter  into  any  fpecial 
arguments,  the  laft  paper  day  of  the  term  ;  bccaufe  I: 
would  delay  the  motions  till  the  next  term. 

t  371  ]  Toll. 

Nevf  TriaL 

CTION  brought  by  Lord  Gainejhorough  as  lord  of 
the  manor  of  G.  for  non-payment  of  tolL 

The 
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The  jary  fouad  for  the  plaintiS". 

Motion  for  a  new  trial,  on  the  ground  that  the  confidera- 
tion  laid  on  fome  of  the  counts  was  not  fufficient :  and  the 
T!rii:ft  being  general  upon  all  the  counts,  no  judgment 
ccdd  be  had  upon  it,  becaufe  the  confideration  in  evidence 
y^is  infaffident  on  fome,  and  the  jury  had  found  upon  the 
wcoie  matter. 

Per  Curiam — To  prove  that  the  counts  as  laid  in  the  dc- 
cisntiod  were  infufEcient,  is  no  ground  for  a  new  trial :  you 
I'jftcorac.jn  arreft  of  judgment. 

If  the  jury  find  right  upon  the  whole,  on  the  miftake  of 
tijt  finding  upon  a  right  count,  the  court  will  be  very  avcrfc 
w  granting  a  new  trial. 

Rule  to  (hew  cayfe  why  judgment  fhould  not  be  2t* 
rcibJ. 

Indlflment-^ 


F [ETHER  good  on  13  Geo.  I.  r.  5.  which  provides 
that  gatherers  of  ends  of  yam  Ihall  be  brought 
Wore  a  juftice.  Exception  therefore  was  taken  in  arreft 
of  judgment,  that  the  offence  was  not  an  indiftable  of- 
fence. 

To  this  Mr.  Bu/Jer  obferved,  that  the  17  G«.  2.  had 
proTivkJ,  that  upon  conviction  the  offender  (hall  be  deemed 
Jfl  incorrigible  rogue:  that  the  words  duly  convidledj  can 
only  mean  on  indictment. 

On  the  other  fide  it  was  denied  that  the  fecond  ftatute 
took  away  the  mode  of  punifhment  by  the  firft ;  becaufe 
iJii  objeft  of  that  was  to  take  into  one  all  the  different  afts 
^'^h  refpeft  to  vagrants :  and  it  recites  the  former  ftatutes 
Without  any  exprefs  words  ordering*  any  different  mode  of 
pQniihment :  fo  that  duly  convicted  muft  be  underftood  in 
tiic  manner  provided  by  the  original  ftatute.  Court  were  of 
^^•v  lame  opinion  ;  and  the  judgment  was  thereon  arreftcdj 
^^recognizance  difcharged  of  courfe^ 


Return.  [372  ] 

SHERIFFS  return  is  not  traverfablc — ^you  can  only  have 
an  aQion  for  a  falfe  return/ 

Appoint- 
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Appointment  of  Oyerfeers, 


TVO  appointments  being  made  the  fame  day,  and  it 
not  appearing  which  was  firft,  the  court  on  the  cafe 
ftated  were  immediately  of  opinion^  that  a  third  made  the 
following  day  mufl  be  held  good,  and  the  foregoing  void  for 
wicertainty. 

However,  a  rule  to  ihew  caufe  was  granted,  vide  in- 

^*-  "  '    '      I 

Outlawry. 


AS  to  the  matter  of  appearance  abovementioiKd,  it  wai 
afterwards  mentioned  in  the  court  that  by  the  ftatut^ 
4  &^  5  M^.  63*  M.  no  pcrfon  who  (hall  be  outlawed  for  an^ 
caufe,  matter,  or  thing,  treafon  or  felony  excepted,  ihali 
be  compelled  to  appear  in  peribn  to  reverie  the  outlawry, 
xtor  to  put  in  fpecial  bail ;  except  in  cafes  where  fpecial  bail 
is  required,  SalL  296.     Vide  2  Sin    1 178.    Senecold  and| 

Rule*where  Judgment  goes  by  Default. 

YOU  can't  deny  the  fubftantial  charge,   where  judg- 
ment goes  by  default,  but  you  may  go  to  cxtcnuatioD 
very  properly  by  evidence. 

Compofition  on  a  Penal  A(5l. 

^  TL  yrOTION  for  leave  to  compound  on  the  building  if 
j!yA  ^y  coiifciit  of  the  plaintiff — the  court  would  ivA 
grant  the  rule  as  of  courfe,  for  that  it  might  be  covin  (o 
coUuiion. 

Court  direfted  that  as  foon  as  the  buildings  were  finifiww 
agreeable  to  the  ftatute,  and  the  mifpleadings  corrcftctf 
the  motion  might  be  made — ^in  the  meanwhile  procccdic^^s  tc 
be  flaid. 

Co:ls 
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Cofts.  [  373  3 

7  James  i, 

IN  all  cauies  where  jiiftkes  of  peace^  conftablesj  &c,  do 
anj  tlimg  in  execution  of  their  office,  they  may  plead 
che  general  iiHie  ;  and  if  verdift  for  defendant^  or  jiKlgment 
bj  nonfizit^  liberty  to  tax  the  double  cofts. 


mxr/ 
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O' 


Lee  ^if^/>i^  Ganfell.  I 

^N  a  motion  to  fhew  caufe  why  the  defendant  ihould 
not  be  difcbarged  out  of  the  cuftody  of  the   mar- 1 
fhal. 

The  ground  infifted  on  to  mamtain  the  motion  was,  that 
Major  General  Ganfell,  the  defendant,  was  illegally  arrei^- 
>    ed,  and  the  arreft  thereof  null  and  void,  and  that  he  ought  1 
to  be  difcbarged  from  the  confequences  of  the  arreft. 

Cafe,  that  the  defendant  having  lodgings  to  his  feparate 
ufe,  and  the  door  thereof  being  fhut,  the  fame  was  broken 
open,  contrary  to  law,  in  .order  to  arreft  him.  The  antrft 
thereon  bad. 

The  cafe  was  ftated  thus,  in  an(wer  to  this  fuggeftion  : 
Major  General  Ganfell  had  lived  for  feveral  years  in  lodg- 
ings, taken  hy  the  year  of  Mr.  Majo  \  which  lodgings  had 
one  common  entry  into  the  ftrcet,  by  the  houfe  door. 

The  plaintiff",  in  profecution  of  a  debt,  with  a  due  war- 
rant, and  the  affiftance  of  divers  perfons,  entered,  hy  the 
[  375  ]  OUTER  DOOR  being  open,  and  being  in  thus,  they  alkcu 
for  tlie  General ;  but  were  reiiifed,  and  obftruAed  by  force : 
And  going  up  ftairs  to  his  ajiartment,  found  him  upon  the 

ftair- 

IJfAe^  This  cafe  had  been  before  id  the  Common  Pleat,  on  the  fovtemtb 
of  ScftemLr  1 7  7*3.  And  I  have  fccn  a  printed  account  of  the  cafe,  whr>. 
(ay«,  that  it  wai  tried  by  Mr.  Juilice  Narrt,  on  three  fcTcnJ  indid:ment», 
prdtrred  againft  Major  general  Gaf/e/l,  ".for  malicluully  aod  ieloNi. 
0U8LY  fhoodng  at  John  HyJ.^,  bailiff,  and  other»,**  named  in  the  indict, 
ment.  And  tiia*,  a»  to  tlie  point  of  law,  Iwlr.  Juiiice  Na\i  had  espreilcc 
himfelf  of  optuicn,  that  the  defence  of  General  Can/Hi^  xLsii  his  houTt  w** 
hi«  cairle,  was  imiifj^utably  fomnd do&r'uu. 

The  jvr.v  foucd  him  :.'ot  cuxl  rr. 


Mlair-ofe, 
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2nd  were  endeavouring  to  follow  him  ini  and 
that  Hyde  the  bailiff*,  fhewed  him  the  warrant ;  and,  on  his 
fettmg  away  from  them,  as  he  was  jufl  entered  in  at  the 
tbor,  and  before  he  could  £but  it  to,  got  his  knee  in,  and 
^  ptflol  was  fired  at  him  through  the  door,  thus  partly  opeiiy 
by  the  general ;  that  they  rufhed  in,  and  endeavoured  to 
I'enirehim,  and  he  fired  another  piftoi.  That  at  laft,  how- 
c\<:r,  they  arrefted  him,  by  force,  in  confequence  of  his 
rdiihnce,  and  for  their  own  fecurity.  And  thus  that  the 
irrcft  was  good. 

The  evidence  on  affidavits  was  much  the  fame  as  on  the   ^ 
trial  in  the  Common  Pleas. 

The  point  fir/l  relied  on  in  anfwer  was,  that  the  arreft 
^^  good,  becaufe  the  door  of  the  lodgings  was  not  broke 
open ;  but  the  iheriff^s  officer  had  firft  made  a  lawful  en- 
trance, by  puihing  in  a  part  of  his  leg ;  and  if  he  was  ai- 
ttrwards  turned  out,  he  might  well  force  the  door,  to  exe- 
cute the  procefs. 

The  evidence  was  entered  into  to  prove  this  part  of  the 

But  if  this  fa£t  was  doubted,  then  they  contended,  upon 
the  point  of  law,  that  if  an  outer  door  was  open,  an  iilner 
i^OT  might  be  broke,  and  the  arreft  legal. 

In  Hal/s  Pleas  of  the  Crown  it  has  not  been  ftated  whe- 
tWrr  the  owner  inhabited.         , 

That  there  was  a  cafe  of  chambers  in  a  college,  and  if  A. 
Utts  a  chamber,  and  the  door  be  broke  open,  you  may  have 
ro  indi^hnent,  qtmre  dcmum  manfionalemf regit  \  but  this,  ex 
rff^Jfkate  rei^  left  juftice  ifabuld  fail.  And  the  lodging  is 
r 'X  the  manfion-houie  of  the  party,  to  defend  him  from  ar- 
reft on  civil  procels,  though  it  may  be  to  fecure  his  property 
-".d  perfbn  from  robbers,  and  enable  him  to  profecute  cri- 
n^xaUy  againft  a  wrong  doer ;  fince  the  owner  of  the  houfe, 
^ho  was  not  jobbed,  could  not  profecute  for  the  robbery  j 
-nJ  it  is  neceflary  fome  body  fhould. 

Ktiliftgf  83,  takes  a  diftin^on  where  there  is  but  one 
common  entrance,  and  where  there  are  divided  houfes ;  for 
if  there  be  feparate  pofleffion,  this  iliall  of  itfelf  only  put 
the  occupant  in  the  ftate  of  a  lodger.  * 

Old  Bailey,  Mubaelmas  term.  Lord  Chief  Juftice  Holt  ; 
^bere  inmates  have  feparate  rooms,  and  keep  ftair-cafcs 
i':parately,  yet  have  entry  by  ope  door  with  the  owner,  the 
^»<ii6tmcnt  rouft  be  quare  domum  manjionalem  f regit,  of^  the  [  376  ] 
owner ;  and  they  arc  not  domus  manfionalis,  ot  the  inmates. 
An  eld  clerk  faid,  the  praAice  had  been  according  to  KeeU 

ing\ 
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ia^s  book,  on  which  Juftice  H&it  iaid  he  groitnded  his 
jadgxnent.  Thde  apartments  were  taken  by  the  year,  on 
certain  rent* 

Cafe  13  of  his  preient  «iajefty,  jt.  tried  for  burglary,  in 
breaking  open  the  man&n-houfe  of  dandify  who  was  an 
bunate,  and  had  taken  a  parlour  and  ihop  in  the  dwelling- 
hoofe  of  the  owner.  Though  the  houfe  was  divided  into 
feveral  apartmeQts,  and  the  owner  iBhabits  in  one  of  them, 
yet  this  was  contended  to  be  the  manfion-houie  €)f  the 
owner# 

All  the  judges,  on  conference,  held,  that  the  indi^hnent 
wsfe  well  laid :  For  as  the  owner  inhabits  one  part,  there 
would  be  no  remedy  in  fuch  an  inftance,  which  happens 
frequently  in  London ;  but  eXprefsly  otherirife  if  the  owner 
had  inhabited  any  part. 

Farther,  it  was  argued,  in  the  third  place,  as  a  very  im- 
portant queftion,  whether  the  arrcft  be  illegal,  even  tak- 
ing this  to  have  been  the  maniion-houfe  of  General  Can- 

filL  ^  

The  fherift'is  to  take  defendant,  if  within  his  bailiwick, 
Br.  Trefpafs,  390,  where  Littleton  and  the  reft  hold,  that 
the  fheriff,  on  z  fieri  facias^  is  not  warranted  to  break  the 
houfe,  and  fhair  be  liable  for  trefpafs  :  But  the  taking  of  the 
goods  {ball  be  excufed  ^  and  accordingly  Datton.     So  that, 
though  they  are  liable  to  trefpafs,  if  the  arreft  be  illegal,  in 
doing  what  exceeds  their  authority,  yet  what  is  done  by  au- 
thority fhall  be  good. 
Convidlon      Objeftion  to  reading  of  Le^s  evidence,  as  convifted  of 
does  not      perjury.     It  was  held  by  Lord  Mansfield j  that  convi^on 
hinder  cvi-  ^^  ^^  fufficient,  unlefs  judgment  thereupon.    Lord  Mam^ 
iMn Wat-  fi^'^  ^^^^>   ^  thought    there  did  not  exift  a  cafe  in  law, 
tainted  by   where  a  conviftion  could  be  read  before  judgment.     A  man 
Judgment,  ^av  move  in  arreft  of  judgment. 

Mr.  Morgan  mentioned  a  cafe,  in  which  he  faid,  tbe 
conviftion  was  admitted  without  judgment.  They  pleaded 
againft  a  woman  as  finnefole ;  (he  pleaded  her  coverture : 
and  the  conviftion  was  admitted  of  her  hufband,  for  tranf- 
portation,  in  order  to  bar  the  plea  of  coverture.  And  the 
faid  plea  was  accordingly  adjudged  infufficient. 

Lord  Mamfield — ^This  was  evidence  in  a  civil  a£tion,  to 
make  the  feme  liable :  It  went  to  prove  there  had  been  a 
tranfportation,  but  you  could  not  have  brought  it  to  have 
proved  a  crime. 

Mr.  Juftice  jl/lon  obfcrvcd,  that  tlie  convifUon  and  order 
was  made  by  a  fpecial  aft  Sufficient  evidence.     To  which 

Lord 
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Lord  Hansen  farther  added,   the  judge  made  a  regnlaf  [  377  3 
judgment  in  felonies  for  tranfportatipn ;  and  as  civil  evidence 
70a  maj  read  a  verdi£t,  but  not  where  a  difability  is  to  be 
introduced  on  the  crime  of  the  party. 

On  the  other  fidei  in  fupport  of  the  motion  on  the  cafe» 
^  tbted  upon  the  evidence  on  thebr  part,  it  was  argued  to 
die  following  effe^l : 

That  with  refpeA  to  donius  manjtonalu^  the  law  had 
fpoken  with  particular  regard  to  the  liberty  and  fecurity  of 
mea  in  their  houfes. .  But  that  in  all  the  cafes  cited,  it  ap- 
pears it  would  have  been  burglary  to  have  broke  open  the 
ipartmcnt  or  lodging  houfe,  to  have  robbed  General  Gan-- 
(cl  And  not  one  cafe,  in  which  the  fheri?  can  break  open 
the  (bor  to  arreft,  where  to  rob  it  would  have  been  burg- 
br^t  ia  the  fame  circumftances.  A  chamber  in  a  college 
would  have  been  protend ;  and  in  that  inftance  they  may 
i>c  faid  to  have  all  one  door.  There  is  no  doubt  it  would 
bvc  gained  a  fettlement. 

As  to  the  right  of  keeping  and  detaining  on  the  arreft,  in 
the  cafe  cited  from  Brooke  and  Daltott^  there  is  a  cafe  in  Atkins^ 
138,  where  a  petitioning  creditor,  who  could  not  arreft, 
got  the  debtor  where  he  could  be  arrefted,  and  then  got 
&i^  own  debt ;  and  from  the  perfon  who  might  have  arreft- 
ed, the  benefit  of  the  arreft  was  taken  away,  and  the  bail 
difcbarged  by  Lord  Hardwicke^  becaufe  the  petitioning  cre- 
<i'>tor,  through  whom  he  came  to  the  opportunity,  had  not 
tbc  right  of  arreft. 

h  has  been  much  relied,  that  though  an  aflion  would 
fej  yet  the  arreft  ftiould  be  good,  to  keep  the  General  in 
oiiiody.  Now  wherever  a  privileged  perfon,  in  confequence 
of  his  attendance  on  a  court  of  juftice,  is  arrefted,  it  does 
not  end  by  fubjef^ing  the  perfon  arrefting  to  an  a£Uon: 
But  the  party  fo  arrefted  fliall  be  difcharged.  And  here, 
tint  if  the  arreft  was  unwarrantabljr  made,  the  court  will 
09t  permit  the  parties  to  take  advantage  of  their  own  wrong* 
[iVflw  IncraHtur  Jd  htfuriafaa  propria,'] 

Mr.  Dunning  obferved,  that  he  was  glad  to  find  Mr. 
^aliactf  and  the  other  gentlemen,  infifted  fo  much  on  en- 
deavouring to  deny  the  faft,  as  ftated  by  the  general,  be- 
<^fe  he  thence  took  the  liberty  to  infer,  that  they  did  not 
^^<Ji  fo  pofitively  as  might  appear  in  words,  on  the  point 
of  law. 

Obfervation  on  the  evidence. 

What  may  be  the  conduft  of  the  General  is  another 
point  J  though  by  the  proper  judge,    and  by  the  proper 

trial, 


C378] 

That  the 
door  of  his 
apartment 
is  to  a  lod- 
ger as  the 
outer  door 
to  the  inha* 
bitant. 


Dooins  fua 
ctii  qucc«iX- 
tcUum. 

Eycry 
man's  houfe 
fortiHed  by 
the  Jaw. 


That  there- 
fore mat^ri- 
aU,ftr<ngth, 

apartment6, 
inner  or 
outer  door, 
make  no 
dl£cr«uce. 


That  It 
would  be 
ilmngc  if 
two  outer 
doors  Ihould 
protcd^ 
owner  and. 
lodger,  but 
one  the 
owner  only. 
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trial,  he  ftands  acquitted  of  the  crime  i  at  lead  as  imputeJ 
to  his  charge.  But  whatever  be  his  condu^,  his  birth- 
right hfcrc  is  a  law  and  liberty  whiclr  he  is  entitled  to  when- 
ever he  demands  it.  Let  us  obferve  what  is  the  calc.  It 
a  fole  individual  be  the  occupant,  in  that  cafe  the  kcqilrg 
fhut  his  outer  door  may  be  prefumed  a  fufficidtit  defence,  it  is 
competent  to  him  to  Ihut  it :  To  a  perfon  who  inhabits  bj 
a  demife  under  him,  iri  a  part  of  the  hotife,  this  is  nor 
competent ;  the  door  then  of  his  apartment  is  to  him  the 
door  of  his  houfe,  as  being  tjie,only  one  which  to  him  can 
anfwer  th*  purpofes  which  the  outer  door  docs  to  th^ 
owner* 

Though  it  is  not  al\*rays  of  neceffity,  nor  pcrliaps  here,  to 
go  upon  the  (»*iginal  foundation  of  a  right  of  law,  yet  I  will 
beg  leave  to  obferve,  ,when.  we  apply  the  maxim,  that  every 
man's  houfe  is  his  callle,  we  mean  -not  to  perfuadc  the  ic- 
habiter  of  a  poor  hut,  that  it  is  provided  with  draw-bridges 
or  portcullifes,  but  only  that  it  is  under  fuch  ftifficicnt  pro- 
teciioh  as  may  provide  for  his  i&curity  in  a  more  pleafanr, 
or  perhaps,  a  better  way — that  it  is  FORTIFIED  BY 
THE  LAW*  ♦  Lord  Hale  has  been  cited :  but  I  did  not 
imagine  that  it  would  have  been  contended  that  Lord  /&/* 
had  been  fo  inaccurate  as  to  have  forgot,  in  Hating  a  cafe, 
the  very  ground  on  which  it  is  to  be  undcrdood  to  have 
went.  It  appears  to  me,  whatever  privileges  an  houfe  of 
ftone  gives  from  arrefts,  the  fame  legal  proteftion  is  given 
me  by  a  houfe  of  mud.  And  whether  the  apartoicnts  be 
more  or  lefs,  I  don't  fee  the  difference  of  reaifon,  and  can- 
not, therefore,  fee  the  difference  of  law.  ,Thc  lefs  the 
number  of  apartments,  the  lefs  garrifon  they  will  require : 
and  I  don't  fee  why  what  fhould  only  be  fuppofed  tx>  make 
it  more  tenable,  fhould  increafe  the  danger. 

As  to  the  word  inmates,  I  don't  fee  it  \p  ufed  in  an  op- 
probipus  fenfc,  as  next  to  vagabonds,  but  it  may  apply  for 
the  purpofe,  if  the  owner  had  no  fufficient  nor  fettled 
apartment,  but  might  be  obliged  to  go  from  room  to  room 
as  the  convenience  of  the  family  required,  k  would  make 
an  odd  do^ine  in  oiu:  criminal  cafes,  if  two  outer  doors 
fliould  be  underftood  to  protect  owner  and  lodger ;  but  one 
door  the  owner  only.  The  cafe  in  burglary  is  certainly 
held,  that  if  a  fliop  hired  of  JS.  by  ^.  and  j4>  does  not  by 
in  it,  no  burglary  can  be  committed ;  bccaufe  it  is  not  the 

dwelling- 

*  Simllem  liabcmus  Demofthenis  przdantUCmum  &  oolii&iiHiin  Io«uin^ 
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(hrciling-hottfc  of  rhc  owner  who  has  let  it,  nor  of  lodgcf , 
bfcaufc  he  did  not  dwell  there :    and  may  it  not  appear  to 

iroiuc?  fomc   abfurdity,    that  the  fame   law   {hould  be 
There  the  lodger  does  dwell  ?     On  that  ground  it  appears 
ti  .Tie  that  neither  owner  nor  leflee  colild  maintain  an  in-  ,^    j. 
dictment  of  burglary.      And  in  th;«  cafe  too  the  door  of  logger  nu* 
tf  s  apartment  is  the  oply  defence  of  General  Ganfeii^  not  not  defend 
siJinii  the  minifters  of  jui^ice  only,  but  the  profeffed  vio-  the  door  o£ 
':tor5  of  it.     As  to   the  cafe  ftatcd   as  lately  before  this  ^"J^^'J^    . 
aurt,  what  wxs  the   decifion  makes  not  againft  me :  and  he  ha*  no 
^iiat  might  pafs  after  was  converfation,  and  not  decifion.       fccurity. 

M  go  on  to  the  point  refted  on  fo  ftrongly,  that  the  offi-  ^^^\  ^^' 
c.r^  ftuil  be  liable  fqr  a  trefpafs  j    but  the  arreft  good.     If  ^adcqus^ 
-r.-fpafs  be  all  we  are  entitled  to  fccovcr,  our  fatisfaftion  compcnf»- 
^"•ihe  breach  of  domeftic  fecurity  will  not  be  worth  much.  ^}^'   ^^ 
i\t  privilege  fpoken  of  in  perfons  going  to  the  court,  is  l^^^^J^^ 
Hi  privilege  of  the  court,  rather  than  of  the  perfons.     And  going  to  th« 
^n:i2r,  on  the  ga:ieral  rule  obtaining,  I  apprehend  when-  court.  That 
f  raninjofticc  is  done,  thejuftice  is  to  Undo  it:    other- i^^^j^^**^* 
■*  k  it  vould  be  encouraging  much  violation  of  juftice  in  ^^^^  -^y^^ 

'  •  perfons  thcmfelvcs  and  others.     And  then  without  any  ticc.    That 

tiCalar  authority,  the  name  of  J.  S.  or  any-  body  -clfe,  »*  would  «i- 

-  :oir.pafles  his  debt  of  2ool.  by  a  violation  of  the  law —  ^^^^  *** 

'  the  erpencc  of  lol.  I  recover  190I.     He  will,  perhaps,  That  on 

'  •!  have  always  the  moft  profourfd  reverence  for  the  law,  foch  a  ha- 

J -uch  a  dcffrec,  as  in  balance  of  the  account,  not  to  find  ^^\    f^\ 
•  /jf  t'f°/»  *  «        .  1    •  A  •  count,  atjaa 

C2*^  difpofed  to  the  violation.     As  to  pecuniary  rccom-  mgn  would 

-T.CC,  it  applies  but  very  ill  to  fatisfy  for  the  lofs  of  liberty :  be  much 

^^  thcfpedfic  injury  nothing  but  a  fpecific  remedy  is  de-  °*7jf  ^J^/ 

^':J,  and  the  reftoration  of  liberty  can  be  the  only  com-  ^^  ^^^  ^ 

'o^-atioa  for  the  lofs  of  it.  fear' it. 

Libcrtas  non  recipit  sftiaiatlonem.  .    ^^^  -h 

^  L  379  J 

Mr.  Cox  defired  to  obferve,  that  the  lodgers  and  inmates  i^r.  cos. 
^^\  upon  a  computation,   underflood  to  be  about  fevcn- 
!.ivtlis  of  the  inhabitants  of  the  city.     That  an  idea  he  Kamber  oC 
^und  had  been  among  them,  however  wretched  they  might  lodg en. 
itHtrwifc  be,  they  might  each  proteA  fecurely  his  perfon 
o-i  fiiouly  under  his  own  lock  and  key.     If  this  only  claim 
>t  ha{){niie(s  be  taken  from  them,  from  henceforth  they 
^^it  Dot  be  fafe  in  their  beds. 

An  oppreffive  creditor  may  drag  him  out  of  his  bed^  A  duo  tt 
*»row  hun  into  prifon,  and  complete  his  wretchednefs.  mcontou- 

iir.  Murphy  obfcrved  on  the  circumftances  which  ap-J^^'j^^^ 
*^"cd  contradiftory  in  the  evidence  againfk  General  Ga/j-  ^y. 

Ec  V* 
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On  the  e^-      Thc  cafe  of  Lord  Hales  is  not  the  only  one,  Cro.  JiW 

^^^^      fo.  65.  and  Hawkin/s  Pleas  of  the  Crown,  both  agree  tkit 

J^"       ^'    indi&ments  of  burglary  will  lay,  and  ievcral  chambers  fliall 

be  the  domus  manftonales.     Th^efore,  fays  Hahy  vrhere\ei 

On  thc  an-  there  are  feryants  who  have  no  feveral  occupancy,  it  Ihal 

thority  at     be  the  domus  manjtonales  \  alfb  chambers  in  the  mns  of  coa* 

Svt  cafe*  but  ^'^^  always  taken  as  feparate  houfes.     And  let  me  aik  whc 

ntherfof  it,  ther,  if  General  Ganjell  had  been  poflefled  of  a  moft  valu 

able  coUcftion  of  pidhires,  and  Mr.  Lee  had  taken  offenc; 

and  broke  into  thofe  chambers,  fhould  not  the  tndidbnen 

hav^  been  laid  againft  him  for  breaking  the  manfion-houi 

of  General  GanfelL 

Another  cafe  was  that  of  the  King  and  Brojfer,    Th 

cftfc  was  a  travelling  Jew  had  been  robbed  at  a' public  houf: 

[  380  1    it  had  been  fuppofed  that  the  publican  had   afiifted  aii 

therefore,  propter  neceffitatefn^  the  indiAment  was  to  be  V 

as  for  breaking  open  the  boufe  of  an  inmate  or  lodger.  Th 

publican  was  afterwards  acquitted,    and  therefore  the  ii 

diftnient  could  not  be  fupported  for  defeft  of  form,  as 

^  ,       Ihould  have  been  (unlefs  propter  neceffitatem)  for  breakir. 

Party  dif-     ^j^  manfion-houfc  of  thc  owner.     A  cafe  cited  before  S 

Where  a'r-     27v.  Clarke — when  the  party  was  imprifoned,  and  difchar: 

reU  ille^.   ed,  the  arreft  having  been  illegally  made. 

Mr.  Morgan^  upon  the  evidence  as  improbable — ^and  tk 

Mr.  Mor-    the  door  might  have  been  broke,  and  afterwards  locketl  \ 

evidence  ^   <iriving  in  the  fcrews  ;  that  with  refpedt  to  the  point  of  lav 

where  the  arreft  had  been  illegal,  the  court  woiild  not  a 

dure  the  holding  over  upon  fuch  an  arreft. 

Mr.  Murphy  deiined  inmates  as  occafional  occupants  onl 
lamatct.       ^  inhabitants  at  will. 

Mr.  Dunning  obferved,  that  colleges  were  anciently  d 

♦  Argmnen-    cd  houfes  j   and  yet  every    chamber  deemed    a  fepan 

tuhialimili.  houfe. 

The  cafe  ftood  over — « 

Aftei-wards  26  Jan.  in  the    fame  term,  the  Lord  Cb: 

•  Juftice  delivered  the  opinion  of  the. court. 

Gentlemen, 

This  is  a  motion  on  the  part  of  General  Gem/ell  to 

difcharged  out  of  cuftody ;  on  thc  ground  of  an  illegal  arret 

<«  for  that  thc  oiBccr  brc^e  open  his  door,  which  by  1. 

he  could  not ;  and  that  the  arreft  having  been  in  an  ill.. 

mode,  the  law  ought  to  difcharge' him,  and  put  him  in  t 

fame  condition  as  before.'* 

There  are  three  defences,  I  think,  made : 

I.  T!i 
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1.  That  the  door  was  open ;  and  that  the  officer  having 
his  tliigh  in,  defended  his  entry. 

2.  That  they  hsul  a  right  to  break  open  the  door,  in  exe- 
cution of  ciyU  proccfs— -no  ground  is  taken  that  there  was 
hjt  luificicnt  notice. 

3.  That  the  arrcfb  was  legal,  for  they  were  to  take  him 
rKererer  they  could  fuid  him  ^  and  the  only  illegal  thing 
«^is,  the  brc-i^ng  open  the  door,  for  which  there  lay  an 
*vtwn  of  trefpafs,  or  in  the  niore  fijmmary  mode  of  pro- 
ceeding, an  attachment  againil  the  officers. 

As  to  the  firrt,  there  is  great  contrariety  of  evidence;   [  381  3 
tt<i  what  would  be  the  consequence  in  law,  of  the  door 
'£W'ing  partly  open,  if  the  pcrfon  within,  ftmggling  to  keep 
o^it  the  officer,  (hut  it,  1  fliall  not  examine,  as  I  am  by  no  ' 
neans  clear  o£  the  h6l^  as  to  its  circum^ances :     And  as  I 
tiiinlc  it  may  be  entirely  thrown  out  of  the  queftion. 

The  fccond,  whether  this  door  may  be  broke  open^  in 
txeatioQ  of  mefne  procefs  ?•— I  will  Arate  the  cafe ;  and, 
Ipealdng  from  memory,  you  will  correft  me  if  I  miftake-— 
i  ipcak  for  the  fake  of  the  ftudents  and  thofe  who  attend.— 
The  fi£l  is,  Mr.  A^yo  was  owner  of  this  houfe  in  which 
Mr.  Gaftfiii  had  a  right  to  two  rooms  on  tht  £rft  floor^ 
cpeniog  to  the  fbur-caie ;  and  two  on  the  next,  opening  alfo 
^J  the  ftair-caie ;  with  the  uie  of  the  kitchen  and  of  a  gar- 
^^'  It  is  farther  ftated,  Mr.  Gttftfell  is  tenant  for  years*— 
though  that  makes  no  difference — ^and,  which  is  the  mat&- 
^•^  thing,  that  there  was  but  one  door  at  which  both  came 
i&<  Mr.  Ganjell  was  up  ftairs ;  they  went  up,  giving  no« 
^?)  and  broke  the  door  open-^nothing  turns  upon  the 
Botice,  or  manner  of  breaking.  I  fhouki  ftate  that  they 
»tocd  legally  at  the*  outer  door,  being  open;. 

The  queftion  is,  whether  the  4oor  of  the  apartment  can 
^lawfttfiy  broke  ope»?— -^Now  by  the  law,  the  hovie 
(Bd  door  have  a  privilege  annexed :  I  forbear  giving  any 
Particular  epithet  at  prefent,  to  the  door  thus  privileged. 
^^t  let  us  coniidcr  what  this  privilege  is;  which  is  not  the 
^e  ^ven  by  the  law  to  the  man,  properly  fpeaking, 
abfconds  from  his  creditors,  and  evades  the  prooeis  of 
hw,  but  ariies  from  a  maxim  of  found  policy,  whereby 
^er  evil  is  Aiffered*  to  avoid  a  greater^  and  for  the  fecu- 
?  of  a  greater  good,  a  kfs  is  fuperkded. — The  outer  ihall 
^  be  broke  open — this  is  the  man's  caftle.  The  idea  took 
in  times  of  greater  violence,  in  that  refpeA,  at  leaft^ 
^  the  preient :  when  protcftioh  of  the  outer  door  was 
7  neccffiury  to  the  inhabitants,  not  only  firom  thefts,  but 
E  e  2  from 
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from  open  violence  of  various  kinds.     But  this  maxixn^  thu-j 
taken,  will  not  admit  of  any  equitable  extenfion  or  bcce- 
ficial  enlargement.     Accordingly,  in  the  oldeft  cafe,  1 8  i:V. 
4.  which  ]gavc  rife  to  the  privilege  at  all,  on  x)x<t  fieri  fj^.i: 
they  entrcd,  and  broke  in  at  .the  outer  door^  and  they  de- 
cided that  they  fball  not  break  the  door }    and  for  that  tre!- 
pafs  lies :     But   they  broke  a  trunk  in   which    were  th 
goods  ;  the  taking  of  the  goods  was  lawful.     Semain^^  cnU, 
5  Co.  in  the  i^eign  of  Eliz,  the  breaking  open  was  trefpa ' 
but  the  taking  of  the  goods,  though  the  opportunity  v -i 
Thiitema  gained  by  treipafs,  lawfiil.     I  don't  fay  that  I  fhould  be 
a  kind  of      difpofed  to  decide  exacTdy  in  the  fame  manner,  ui  a  catc 
lh^^et\oL  ^^^  ^^^^  before  me,  but  to  ihew  from  the  earlieft  timer 
tf»  the  better  downwards  with  what  ftri<fVncfs  this  principle  has  alw.n 
right  by       been  underllood  )  and  in  Tdverion  you  find,  Pophnm  doitl>t- 
which  It      g^i  whether  the  outer  door  was  privileged  ;  and  it  was  rcli- 
now  be        ^  "Bpon  the  finglc  cafe  of  Edwards     But  as  to  the  o;U' : 
done.    .      door,  the  law  is  now  clearly  taken,  and  the  privilege  niiit 
[  382  ]  underflood. 

-  I  don't  believe  there  has  been  a  fingle  diftum,  or  it  wojili 
have  been  cited,  mentioning  tlic  prote<Jtion  of  an  innv 
^or.  In  Hobart.62f  Hohart  i63.th^y  had  come  lega:l 
in  at  the  outer  door;  they,  broke,  the  inner,  and  committer, 
many,  great  mifdemeanors:  They  i  were .  punilhcd  for  th 
mifdemcanors ;  but  the  entry  into  thp  lodger's  apartjncii: 
(they  having  once  come  in  legally  at  the  outer  door)  was  hcU 
good.  And  yet  one  of  thcfe  was  a  very  harih  caic,  iv 
djicy  broke  in  where  the  man.  and.  his  wife  were  in  bed 
tfxd  behaved  with  gi'eat.  violence  and  outrage  -,  but  I  lay  fb-ci 
on  this  to  ihc^Vlhow'  flriftly  this  maxim  has  always  beer 
taken — whpn  th^., outer  door  or  window  is  fccure^  and  th-: 
entry  has.  been  lawful  and  peaceable  by  chciii,  and  when  the 
due  notification  and  demand  has  been  made  and  refufed  {i< 
jiiftify  proceeding  to  fuch  extremities)  the  family  arc  thci 
in  fafety,  and  in  .  their  accudomed  prote^on  againil  all  in 
futt  and  injury  and  wrong-doers  from  without.  And  verj 
lately  the  cafe  has  been  very  folcmnly  determined  ta  th 
year  1 762,  ^Jlin  and  Pindor  \  that  was  a  cafe  upon  trelpais 
adf  tlie  other  points  were  anfwered,  except  the  breaking  o 
the  timer  door,  anc|  it  fell  in  with  fiich  violence,  that  th^ 
dflicer  fell  iti  with  it :  and  it  was  determined  by  all  iht 
ttTurt,  that  .the  breaking  the  inner  door  was  lawful,  after 
the  entry  by  the  outer. . 
.  Agreeably  to  thefe  principles,  and  thefe  decifionS)  I  fbjV 
cit^  a  very  fendble  diftinftion  from  a  book  in  my  hanJ»  i 
the  ipoint  in  queftion. 
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fj/for,  tit.  Horn.  r.  8.  $  20.  «  The  rule  that  every  man's 
h^ufc  is  his  caftle,  when  applied  to  arrefts  on  legal  proccfs, 
his  been  carried  as  far  as  political  juftice  T^'ill  warranty  and 
p^Thaps  farther  than  the  fcale  of  reafon  and  fouzid  policy 
diis  irill  warrant.  .  In  the  cafe  of  life,  as  we  have  before 
inted  gcneraUf, — ^but  in  the  cafe  of  life  more  particularly ,-- 
tijs  priviicge,  and  the  maxim  which  fupports  it,  will  admit 
cf  no  cxtcnilon.  It  muft  be  confined  to  breaking  the 
outer  door,  or  window,  for  the  protection  of  the  familjr* 
iixJ  fccurity  from  without ;  and  it  belongs  to  thofe  whole 
lioraicilc  it  b ;  for  it  is  not  the  fanftuary  of  a  fbrangcr. 
And  when  a  man  efcapes  from  the  arreft,  he  is  not  privi- 
leged by  his  houfc/^ 

The  qoeftion  now  is  come  to  this  ■  '^*  Whether  this  be 
an  houfe  ?  Every  boule  certainly  muft  have  an  outer  door. 
-It  has  been  faid,  that  chambers  in  Colleges  are  houfes,  and 
chambers  in  the  Inns  of  court,  and  burgWy  will  lie.  Why 
they  have  every  one  of  them  an  outer  door,  which  protefts 
cbcm  from  Without ;  they  have  feveral  occupants,  and  no 
criicrs  dwelling  in  them.  In  LincMi-hm  they  may  have  [  ^83  ] 
eflatcs  of  inheritance ;  in  the  others  they  may  have  eftates 
for  life  i  and  in  colleges,  as  long  as  they  refide  there. 
And  in  the  cafe  which  has  been  mentioned  of  Ne%uca/f/e* 
Houfe^  they  may  have  ftparate  fee. — ^They  have  two  outer 
<ioors,— When  the  owner  of  the  houfe  has  nothing  to  do 
^:h  it,  but  a  cellar  or  ftablc,  there  burglary  muft  be  laid 
in  the  houfe  of  the  lodger  j — ^but  if  otherwife,  and  there 
ii'e  lodgers  in  the  houfe,  who  have  not  an  outer  door,  there  ' 

burglary  muft  be  laid  in  tlie  houfe  of  the  owner* 

With  rcfpeft  to  the  opinion  of  Lord  Hal<f  great  as  thp 
inthority  is,  perhaps  k  is  not  clearly  exprefled  j  or  was 
not  fiilly  reported,  according  to  his  meaning ;  or  might  not 
bcfufficiently  confidcred.  At  all  events,  we  cannot  decide 
upon  a  fingle  and  uncertain  determination,  againft  fo  many 
•^itar  and  pofitive  deciGons,  againft  the  oldoft  cafes,  con- 
linned  and  recognized  by  the  moft  modern,  and  againft  the 
t'Oit  cftablifhed  principles  of  the  law. 

If  there  were  nothing  elfc  againft  the  propofition,  which 
•*  his  cxhaufted  fo  much  learning  and  ingenuity  to.fupport, 
it  might  be  confuted  from  the  abfurdity  j  for  whereas  th,c 
Lcg^'ft  houfe  in  London  is  protefted  by  but  one  door,  Gen«- 
fj!  Qanjeli  had  four  floors, — four  houfes,  within  one,  to 
protcft  him  :  And  there  had  been  greater  pretence,  ;f  it 
^^  been  on  the  firft  ftair-cafe,  which  was  the  firft  door 
0.^  his  they  had  come"  at. 

With 
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With  rcfpeft  to  relief,  it  is  not  material  to  fpeak ;  the  be- 
haviour of  the  party  might  induce  the  court  to  rcfufe  rcKcf,  in 
^  a  fummary  way :  Tho'  when  a  pcrfon  is  arrefted  in  attend- 
ing the  procrfs,  the  court  has  interpofed,  not  only  by  pun- 
ifhing  the  officer,  but  by  difchargjng  the  prifoncr  out  of 
cuftody — but  this  would  greatly  turn  on  the  difcretion  of  the 
court ;  and  this  is  not  a  cafe  of  that  nature. 

We  are  therefore  all  of  opinion  that  General  Gd///?// 
ought  not  to  be  difchargcd. 

Gaming. 

Jones  agaitift  Randall, 

23  April  1774.  K.  B. 

43  April,  TXECLARATION  that  there  was  a  pronaiffoiy  note 
i774,K.B.  \  ^  on  a  wager  given  to  the  plaintiff  by  defendant  in  cafe 
of  a  decree  in  the  court  of  Chancery  ihould  be  revtrled  iu 
the  Houfe  of  Lords,  to  v^hich  decree  the  perfon  who  h;.ii 
[  384  3  laid  upon  the  rcverfal  was  party,  and  had  fet  off- his  lof. 
by  the  reverfal,  upon  which  the  deciilon  would  be  again  I'r 
'him  by  his  gain  upon  the  wager  if  it  fhould  be  rcverfed. 
They  gave  in  evidence  a  copy  of  a  minute-book  of  the 
Jioufe  of  Lords. 

Verdift  for  the  plaintiff — upon  which  motion  for  a  new 
trial,  becaufe  evidence  infufficient.  Lord  Mansfield  being 
again  fl:  them  upon  that  point,  there  was  another — that  the 
contract  was  illegal:  So  that  the  points  in  this  cafe  were 
two. 

I.  That  the  evidence  was  infufficient,  which  went  to  the 
'n^  trial. 

i.  That  the  contraft  was  illegal  which  went  to  the  mo- 
tion in  arreft  of  judgment. 

Mr.  W^illhii — ^That  the  contraft  was  neither  dangerous 
*liDr  immoral,  nor  yet  illegal,  becaufe  no  pofitivc  law  againic 
it,  and  becaufe  a  fair  wager. 

Mr,  Mansfield  upbn  the  fame  grounds — and  that  if 
'  wagers  of  indecorum  were  not  only  not  to  be  encouraged,  but 
'even  muft  be  difallowed  as  illegal,  then  a  wager  upon  the 
life  of  a  father  and  of  an  aunt  againft  a  grandmother  bad — 
alluding  to  a  cafe. 

And  that  there  will  be  lefs  danger  of  unfair  and  immo* 
ral  contrafts,  becaufe  the  advocates  cannot  be  bought  off; 
and  much  lefs  the  Lords.    That  it  would  be  lefs  dangerous 

than 
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than  any  other  ;   becatife  few  gamefterft  held  any  fubjeA  fo 
Sttle  intcrefliDg,  abd  had  none  they  knew  lefs  about. 

As  to  the  contempt  of  the  court,  how  does  that  appear  ? 
It  may  naturally  happen  that  both  parties,  fiippofing  the 
court  will  decide  right,  diipute  as  long  as  reafcm  and  argu*- 
mcnt  ^nll  hold  out,  and  then  come  to  the  dernier  refort,  a 
wager;'  and  if  it  be  a  ccmtenipt  to  (uppofe  it  uncertain, 
which  way  a  court  of  law  or  equity  may  decide,  how  hap- 
pens what  wc  obferve  daily  ?  How  few  lawyers  will  ven- 
ture to  pronounce  a  point  of  law  certain  5  and  if  one  of  the 
coonfel,  having  looked  in  his  notCi-book,  might  fay,  'tis 
very  dear  for  you ;  another — I  think,  Sir,  the  weight  of 
anthorities  makes  againft  you — ^and  a  third,  I  wiih  you 
fucccfs,  but  indeed  'tis  doubtful — ^what  ihould  a  man  do, 
a  great  part  of  his  fortune  depending  upon  the  event  ? 
What  would  a  prudent  man  fay,  but  lay  the  wager  in  or- 
der to  be  fafe  at  all  events.  The  knowledge,  or  more 
truly  the  ignorance,  of  both  parties  in  this  cafe  was  equal  j 
and  the  ftakcs  equal. 

Mr.  Dunning — ^That  whatever  would  be  hw  to  Mr.  [  385  ] 
Jmsj  would  be  law  to  any  other  perfon  of  whatever  pro- 
feJHoo  (X  knowledge.  T  hat  the  contempt  was  evident,  ad- 
mittmg  the  propofkion  that  the  laws  of  this  country  were 
certain  \  that  the  judges  knew  them,  and  would  decide  ac- 
cordingly. That  to  make  the  wager  fair,  the  laws  muft  be 
luppofcd  uncertain ;  and  the  judges  fo  ignorant  as  not  to 
bow,  or,  knowing,  fo  wicked  as  not  to  decide  according- 
ly J  and  though  the  learned  gentleman  abftaincd  in  words 
from  comparing  it  with  a  lottery,  yet  he  muft  in  idea  to 
juftify  his  motion. 

The  cafe  of  Lord  Marchmont  was  only  upon  the  differ- 
ent abilities  of  counfel  *,  and  upon  a  qiieftion  of  Faft  un- 
bown  to  either  party  j  ami  for  all  I  know  equally  probable, 
^vhcre  Mr.  Pigot  or  Coddrlrtgton  was  then  alive.  That  to 
•'■Vf  a  wager  of  the  fort  of  this,  now  before  the  court,  was 
• '^  if  a  man  were  to  hy  a  wager  upon  the  truth  of  a  mathc- 
••natical  propofition  with  which  he  was  well  acquainted.  I 
liope  your  Lordfhips  will  fliew  that  determinations  of  law 
ire  certain  \  and  too  ferious  to  be  treated  like  matters  of  the 
laftandmoft  defpicable  regard,  things  of  mere  chance. 

Lord  Mansfield — ^This  cale  muft  be  taken  upon  the  coimt 
in  the  declaration ;  and  in  declaration  it  is  ftated  as  a  wager. 
TbiC  appeal  depending,  and  the  perfon  who  made  the 
^2gsr  a  party,  if  he  won,  the  money  was  to  pay  the  lofs  of 
ta:  Suit  5  and  if  he  loft,  he  was  to  receive  the  very  lame 

fum 
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ftiin  oot  of  what  he  recovered  In  the  event  of  the  ippcaL 
•     There  is  no  inequality,  therefore;   now  the  queftion  i.» 
whether  this  Wager  on  fuch  ciraunftances  (LaU  be  main- 
tained P 

There  is  no  pofitive  Law ;  Many  things  are  bad  by  that, 
which  otherwife  were  not.     There  is  no  pofitive  Law,  nor 
^  any  Cafe  in  the  books ;  but  Mr.  Dt/nturg  argbcs  r^htl; 

and  I  think  very  conclufivelyj  that  if  it  is  bad  upon  principle*^ 
this  is  fufficient.  The  Law  wouki  be  a  ftrange  i)ciem:e  if 
it  refted  folely  upon  Cafes )  and  if  after  fo  large  an  increaie 
of  Commerce,  Arts  and  Circum(l:ances  accruing,  vre  xnuir 
go  to  the  time  of  Rid.  i .  to  find  a  Cafe,  and  fee  what  i*. 
Law,  Precedent  indeed  may  ferve  to  fix  Principies.  which 
for  Certainty's  fake  are  not  fufFered  to  be  fhaken,  whatc\cr 
might  be  the  weight  of  the  principle,  independent  €>f  pre- 
cedent. But  precedent,  though  it  be  Evidence  of  law, 
not  Law  in  itfcif ;  much  lefs  the  Whole  of  tlie  Latr, 
Vi<!c  the  Whatever  is  contrary,  bonos  mQres  eft  decorumy  the  Princi- 

cafemBurr.  pj^^  ^f  ^^^  j^^^  prohibit,  and  the  King's  court,  as  the  ^e 
neral  Cenfor  and  Guardian  of  the  public  Manners,  is  boiun 
to  rcftrain  and  punifti.     Now  here  i?  a  Wager  only  to  ic 
cure  the  precife  Sum  Which  defendant  would  be  to  pay 
Both  parties  of  equ^  knowledge  or  equal  ignorance.  * 
T  ^^<  ^       If  indeed  any  thing  hgd  come  out  upon  the  cafe,  though 
1-3       J   appearing  under  Colour  of  a  Wager,  to  coyer  ^  Corru^it 
Agreement,  then  the  co^ft  upon  that  coming  out  would 
certainly  have  Defeated  fuch  a  purpofe. 

It  is  fiiated   in  Puffendorf  and  GrotiuSi  I  thiok,  aroonj;ir 

cvafioiis    to    fimonyr fpeaking  tp  a  perfon,   I  will  bet 

io,oooL  I  don't  get  the  bifhop — rick :  this  was  evident  Cor- 
ruption. 

Jf  this  had  been  a  bet  with  oqe  of  the  Lords,  this  was  a 
bribe.     If  it  had  come  out  upon  the  cafe  that  it  was  a  cor- 
rupt Agreement,  in  order  to  get  nfiuy  upon  money  lent  bj 
•  Which  U  ^^  event  j  or  to  receive  part  of  the  thipg  in  debate  ;  •  iMi 
•hamperty.  the  Law  would  difallow.     It  might  have  been  very  bad  lud 
it  been  between  Party  and  Attorney  or  Advocate* 

Here  it  was  only  a  man's  Infuring  (bmething  at  all  events. 
If  there  were  feveral  policies,  it  might  be  a  large  fum,  anj 
the  event  might  be  the  lofs  of  a  man's  whole  fortune,  upon 
which  he  might  have  a  reafonable  4eiire  to  (ecurc  forr.c- 
thiug. 

If 

^  P^r  icicntia  prescQDtnhe&tcifadt. 
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It  is  argued  upon  the  do^lrme  <^  Predeftmation  that  the 
'vemisccrteda;  (that  is.  Certain  when  it  ihall  happen :)  but 
ji  Trnth,  the  peribn  who  laid  the  wager,  laid  with  the 
prefumption  of  the  cafe  againfl  him,  as  a  Decree  of  the 
conrt  qI  Chancery  had  been  on  their  fide,  which  the  pre- 
fuin[Kion,  in  fome  meafure  was,  would  not  be  reveried. 
Uat  the  law  is  ccrtain-^it  were  very  unhappy,  gentlemen, 
fcr  70U,  if  it  were  certain  to  every  man,  before  the  deci- 
fion.  But  this  Certainty  is  fo  Uncertain,  that  it  requires 
a  great  deal  of  money  to  ccxne  at  the  Lail  opinion  of  what 
i*  law.  As  to  Lord  Holfs  cafe,  [which  Mr.  Dtmning  had 
apologizeti  tp  his  Lord  (hip  for  alluding  to]  1  know 
cot  whether  there  ever  was  fuch  an  one ;  but  there  might 
be  circumftances  of  Inducement,  which  migiit  warrant  his 
tlccbration.  I  remember  Dr.  Sherlock  faid,  on  roention- 
123  what  ^cclcQaAical  Judges  they  had,  that  a  Surrogate 
W  pronounced  upon  a  point-r-a  Barber  by  faid,  I  will 
wigcr  a  crown  that  is  not  J^w  5  the  Surrogate  took  the  Bet, 
and  went  to  a  DoAor  of  Law  to  afk  his  opinion* 

I  think,  if  any  kind  of  betting  was  to  be  tolerated,  it 
«^ild  be  this  in  the  cafe  before  us  now,  in  order  to  oblige 
gentlemen  to  ftudy  fo  hard,  that  they  would  venture  their 
JHonfy  their  opinions  were  right :  And  it  is  a  wager  not 
^^ly  to  be  very  frequent.  Is  it  then  againft  good  Policy  ? 
I;  ii  no  more  than  on  a  fair  Bet,  an  endcaVour  to  fecure 
ijmcthing,  let  the  event  fall  as  it  will  5  in  a  matter  where 
nwi  of  great  parts  and  learning  might  have  very  different 
i>?imons,  and  the  refult  impoiBble  to  be  forefccn  by  men 
^thefituatipn  of  the  parties,  before  the  event.  Nor  ^^  I  r  jg-  t 
fe  a  difrcfpe^t,  either  relying  fo  ftrongly  on  each  fide,  that 
tildr  oivn  opinion  was  Law. 

Tlierc  is  on  the  whole,  I  fay,  nothing  againlt  good  mo- 
«Is  or  poliqr  to  afteft  the  Contraft,  or  induce  us  to  declare 
^  Plaintiff  ihall  not  recover. 

All  th^  reft  of  the  Judges  of  the  fame  opinion — abfenf 
Apburft. 

Wd  Mansfielil  obferved  farther,  that^if  there  ever  was  a 
tit  to  authorize  a  wager,  this  was  one.  His  Lordihip  faid, 
*Hen  he  went  down,  and  faw  the  reafons  of  the  cafe,  he 
^y  coofidered  what  coils.  But  Mr.  Solicitor-general,  in 
^nmg,  went  upon  the  cafe  of  Perryn  and  Blake^  exprcfb 
Citation,  and  afterwards  very  ftrong  words. 

^ouwill  follow  my  ideas  immediately  (faid  his  Lordfhip.) 
1 2^  him,  <*  Mr,  Solicitor,  you  don't  mean  to  argue  upon 
*  tlus?  It  is  not  in  the  reafons."     «  No;  but  they  have 

altered 
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akarcd  their  grounds."  However,  I  defired  the  cafe  migh 
be  confixi^  to  the  reafons  fiated  in  the  printed  cafe :  Ant 
upon  them  the  decree  was  a£5rined« 

Note^  This  is  a  very  fpecial  caie,  and  (cems  not  intenJo 
as  a  precedent,  except  where  there  ihall  be  almoft  n 
identical  parity  of  circumftances.  The-cxaft  cqin 
lity,  and  it  being  between  parties  in  the  fiiity  2nd  h 
balance  in  part  the  lofs  or  gain  on  the  events  sqppeartL 
principal  grounds. 

As  to  the"  point  of  evidence,  and  obje£tion  that  only 
copy  was  read,  and  only  the  petition  and  decree,  vrhaa 
they  iniifted,  the  original  ihould  have  been  produced  i 
evidence,  and  the  previous  proceedings,  as  biU  and  aniwc 
and  decree  in  Chancery  read,  as  in  a  verdift,  which,  ihc 
infifted,  could  not  be  read  in  evidence,  unleis  the  dechn 
tion  and  plea  were  read,  and  fo  of  the  reft  of  the  intcrm< 
diate  procefs. — 

Lord  ManjfifJd  faid,  I  remember  Mr.  Onflow^  in  the  ai 
of  Sir  fyatkins  Wynne^  infifted  on  the  copy  being  read  < 
the  House  of  Commons,  and  though  I  had  the  origin 
papers  by  me,  [as  counfel]  I  did  not  dare  read  them, 
Mr.  Ofijlow  iniifted  on  the  point  of  dignity  of  the  Houl! 
But  what  defeated  Mr.  Onjlwus  objefbion  of  dignity  wi 
that  the  House  of  Lords  is  a  Court  of  Record^  b« 
the  House  of  Commons  not. 

And  I  remember  a  cafe  of  law  to  this  point,  which 
learned  very  early  the  firft  year,  upon  the-  northern  circui 
I  was  not  in  the  caufe,  but  was  one  of  the  by-ftanilcr 
There  was  occafion  to  read  the  minutes  of  the  Hou^eI 
Lords  in  the  cafe  of  Lord  Dertpentwater,  Sir  T}yj'\ 
[  388  ]  BooiU  infifted,  the  minutes  could  not  be  read,  bccaufe  thi 
were  not  on  ftamps,  and  he  fucceeded.  But,  as  foon 
it  was  over,  he  whifpercd  me,  *•  It  is  very  well  \  but  ftmii 
<<  were  not  ncccflary." 

On  my  return  I  enquired  in  towii,  and  ifbund  that  all  tl 
Judges  of  England  were  agreed,  that  the  Minutes  of  \ 
Houfe  of  Lords  \iiere  not- within  the  aft  of  Queen  Ann:. 

Rule  discharged. 

Lodge  agciinjl  Pcrthoufe. 

A'ward, 


o'« 


a  rule  to  ftiew  caufe  why  an  attainment  flicuW 
ifllic  for  non-performance* of  an«award. 
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In  anfi^tr  to  the  rule,  it  was  alledged,  firft,  that  mate- 
flil  witncfies  were  not  heard  on  the  fide  <^  the  party  coA- 
^liined  againft,  within  the  time  prefixed  for  makhig  the 
ward 

Secondly,  that  the  award  was  executed,  or  appeared  to 
f^necutcd  before  the  day ;  and  after  by  erafures,  the  day, 
Sec  was  altered  to  make  it  appear  to  have  been  executed 
en  the  day. 

Lord  MansfiiU — Docs  the  party  fay  in  what  the  witneflcs 
»cc  material? 

Contended,  that  when  witneflcs  were  unfwom,  they  were 
^  under  the  prerumption  of  being  immaterial,  if  they  had 
1^  examined,  when  the  requeit  was  made  in  time.  And 
4at  even  farther,  the  arbitrators  themfelvcs  had  promifed 
tahcar  tHcm.  And  that  thdy  had  not  anfwcrcd  by  denying 
ticrcfufaL 

Lord  Mansfield  obferved,  that  if  the  party  had  been  ad- 
WcJ  by  any  counfel  who  was  a  friend,  he  would  have  de- 
feJ  to  refer.  The  defendant  had  paid  3I.  7s,  6d.  into 
^rtj  fo  far  was  payment.  The  only  queftion  was,  whe- 
^  plabtiff  was  entitled  or  no.  There  was  befides  two 
pcsris  and  an  half,  for  rent,  demanded  \  fomething  for 
»<K)d,  about  two  (hillings  \  and  another  demand  of  funii* 
^cforftaDs. 

fhcrc  IS  a  contrary  demand  of  a  right  to  paflage. 

^t  he  the  plaintiff  did  not  recover  more  than  had  been 
?>hl  into  coiut,  he  was  liable  to  cofts. 

TKc  rent  was  a  falfe  demand :  It  was  putting  them  unjuftly  [  389  ] 
i:p3n  proving  payment ;  which  they  did  by  producing  the 
fcccpt. 

Astothcfecond,  it  was  admitted  by  the  defendant. 

'^uothe  third,  the  arbitrators,  from  their  own  acknow- 
Wgment,  compromized  it,  by  cutting  off  one  fourth. 

What  then  was  there  to  be  proved  ? 

After  one  hearing,  however,  plaintiff  alledged  he  had  a 
**^crial  witnefs.  One  of  the  arbitrators  excufed  himfelf 
fjom  hearing  him,  as  not  being  at  leizurc  at  the  time 
•C'lrcd ;  but  that  the  other  would  hear  it. 

Accordingly  one  witnefs  only  appeared,  and  proved  only 
^^  the  ddfendant  had  admitted. 

The  plaintiff  dcfired  to  produce  farther  evidence. 

And  does  it  appear,  in  fo  fhort  a  time  as  between  the  firft 
^  fifth  of  November,  this  conduft  was  driving  off  the 
matter,  ?dtha  view  that  the  time  might  be  expired  ? 

The 
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The  arbitrators  poftponed  making  their  award,  and  ofier- 
c^to  hear  the  plaintiff's  farther  evidence  on  the  25th  of 
November^  and  gave  notice  diat  on  the  28th  they  fliould 
make  their  award. 

Between  the  firft  and  fifth  of  November  can  he  com- 
plain of  want  of  notice  ?  Attorney  for  the  defendant  Is 
xnet  by  the  plaintiff's  agent,  on  the  road ;  and  agent  of  the 
plaintiff  is  told  of  the  time  appointed — to  which  the  anfwcr 
was,  that  Mr.  Lodgt  was  not  able  to^have  his  witneffes,  or 
to  be  preient  himfelf  then  \  but  that  he  fhould  tie  at  leaft 
any  time  between  the  firft  and  fifth  of  November.  He  has 
five  days  previous  notice.  He  was  an  attorney,  as  appears 
by  the  affidavits,  refident  upon  the  place;  nor  docs  he 
{hew  why  he  could  not  have  hjs  witnefs  then. 

This  behaviour  is  driving  them  about,  and  putting  thern 
to  the  expence  of  this  circuity,  after  all  the  cofts  of  the 
arbitration.  The  fum  demanded,  f6  for  as  is  proved  due, 
is  a  little  fhort  of  what  was  paid  into  court :  The  alteration 
of  the  date  proceeds  from  his  own  requeft  of  farther  time. 

Therefore,  let  the. Rule  to  fliew  caufe  why  the  award 
fiiould  not  be  fet  afide,  be  difcbarged  with  cofts  \ 

And  the  Rule  of  Attachment  l^  made  abfolute^ 

^  ^^°  ^  Mandamus, 

To  a  Steward  of  a  Copyhold  Cowt  to  admit. 

MOTION  for  a  mandamus  to  a  fteward  of  a  manor 
to  admit. 

The  fteward,  in  anfwering  to  the  rule,  ftated,  that  the 
perfon  claiming  to  be  admitred  claimed  under  a  will,  with 
other  devifees ;  and  that  the  claim  of  thofe  devifees  had 
been  found  void,  by  reaft)n  of  infanity  in  the  teftator.   . 

To  this  the  party  applying  for  the  tnandamus  replied,  that 
by  the  finding  of  void  devifes,  as  to  the  other  devifes,  it 
did  not  appear  that  the  title  of  the  devifee  now  claiming 
was  atre£ted ;  for  that  the  devifees  claimed  under  codicils, 
at  the  time  of  which  the  teftator  might  be  infanc ;  but'not 
therefore  of  courfe  at  the  time  of  making  his  will. 

Mr.  Bear  croft  fa  id  farther,  thr.t  this  was  a  cafe  between  a 
cuftomary  heir  and  a  devifee :  That  a  cuftomary  heir  might 
try  his  title  without  admittance  \  but  no  othtSr  .perfon  could. 

Lord 
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Lord  Mansfield — ^The  dcvifee  will  fhcw  hjs  devife ;  which  The  tcinnt 
will  be  fufficicnt  to  protedl  him  againft  being  turned  out  by  |^*JJjJ|gg**** 
the  heir.  <,uiy  ac- 

Biit  there  is  caufe  enough,  from  what  has  appeared  of  cording  to 
the  refufal  of  the  fteward  to  admit,  to  grant  a  mandamus.  '^^.  ?"*i**^ 
ITiis  refufal  cannot  be  for  rmy  good  reafon:  The  admit- ?j  j^j*  ^^ 
tancc  is  no  title  by  itfelf ;  nor  would  prejudice  any  adverfe  right:  and 
title  5  *  the  fteward  would  have  a  fee  the  more.  And  \ii%  the  lord. 
ftandtng  in  the  relation  of  fethcr  to  the  heir  at  law,  befidea  ^^^ J^^*  j, 
adjourning  the  court  to  avoid  admitting,  incr cafes  the  fuf-  only  anin- 
picion.  ftnimcnt  cf 

Rule  abfolute  for  a  Mazidamus.  c-^^ortx  to 

convey  that 
.  right,     V. 

Arr«r.  coWs 

Complete 

IF  a  bailifF  hath  made  a  legal  arreft  in  a  ftrect,  and  the  ^^'P^^*'^^ 
prifoner  efcapes,  bailiff  may  juftify,  on  a  frelh  purfuit, 
breaking  open  the  door  of  the  houre>  to  retake  the  prifoncn 

New  Trial.  C  39O 

ON  a  motion  for  a  new  trial,  on  a  groihid  fuggefted  of 
the  jury  finding  exprefsly  againft  evidence. 
This  was  on  an  iidtion  of  trefpafs*     Th':  trefpafs  declared  Vide  Bar- 
on was  breaking  into  the  pbintift''s  (hop,  when  his  goods  ^f^^^.^l 
were  upon  auction,  damaging  his  goods,  and   obftrufting  f^-  p,  ^^ 
the    fale.     No  damages  proved.     Lord    Mansfield  faid  he 
li^ft  it  to  the  jury,  upon  the  damages  on  the  trial.     They 
found  for  the  defendant :   He  declared  himlolf  not  diifa- 
tisfied;   and  faid,  he  thought  they  ought  to  waive  their 
motion ;  for  if  they  went  to  it  again,  they  might  probably 
recover  fixpence,  which  would  be  all  they  could  dcferve. 

Arbitration. 
Cofis.   - 

COSTS  of   arbitration  'to   abide  the    event.     Thc^Coftsof ar* 
meaning  of  this  is,  that  the  party  wlio  prevails  witli  ^{^^***|?  '° 
the  arbitrator  fhall  be  in  the  fame  (ituation,  as  to  cofts,  as  ^ygQ^ 
he  would  have  been  on  a  verdidt.     If  on  loiing  the  caufe  meana  fuch 
he  would  not  have  been  fubjeft  to  the  cofts  of  the  caufe  on  "^f^*  *' 
a  verdiclf  ncitlUx  is  he  on  an  arbitration ;  for  in  tliat  cafe  J^*^  loft^ 

fomething  gained  up* 
on  Terdid. 
*  Quicquid  in  cuflodiil  kgii  eft  anviu  lege  eradere  non  pot  eft. 
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iomething  fpccial  muft  be  inferted  on  the  order,  withe u! 
which  he  cannot  be  liable  to  other  coils  (upon  the  generii 
dircftion  of  cofts  to  abide  the  event)  than  he  would  hav: 
been  on  a  verdift. 

And  it  is  always  drawn  fi>,  unlefs  there  be  fpecial  dircc 
tions  to  the  contrary* 

The  expreffion  means  the  cofts  of  the  caufe  to  abide  tb: 
event  in  fuch  manner  as  they  would  have  doae  on  verdic^ 
Therefore  executors  are  not  liable  under  fuch  general  wori 
other  than  they  would  have  been  upon  a  verdiA* 

'    New  Trial. 
Rex  verfus  Greg. 

Lidiclment» 


o 


N  an  aftion  tried  at  the  MtddJefsx  af&zes,  before  Mr 
'  Juftice  AJion^  on  two  counts. 
[  392  3  ^^^  ^°^  driving  a  dray  in  fuch  manner,  that  cafuall^ 
and  by  misfortune,  the  horfes  being  carelefsly  driven,  thJ 
off  wheel  ran  over  one  E.  A.  an  Lafant  of  two  years  old 
and  killed  her  on  the  fpot.  i 

The  fecond  count  was,  for  carelefsly  and  negligent!]! 
driving  the  horfes ;  by  which  carelcflhefs  and  negligence 
many  of  the  king's  fubjefts  were  fi-ightened  and  greatly  en 
dangered. 
The  jury  found  againft  the  defendant,  pn  both  counts. 
Mr.  Dunning  obje£ted,  that  on  this  driving,  and  the  ac 
cident  cafually,  and  by  misfortune,  and  fo  ftated  in  the  iii 
dictment,  no  offence  b  ftated. . 

But  that  particularly  on  the  fecond  count  he  meant  to  tak^ 
his  exception,  as  that  whereon  no  offence  could  be  prctcnJ 
ed  to  be  charged ;  though,  he  (aid,  he  was  very  ready  tc 
meet  them  on  the  firft. 

Court  aiked,  whether  there  had  been  any  coroner*s  in 
quidtion  on  the  body ;  which  it  appeared  there  had  not- 
much  to  the  dlffatisfa^ion  of  the  court. 
Vide  I  Rule  to  fhew  caufe. 

Hale,  c.  39.      Note,  The  firft  count  icems  to  charge,  very  dearlv,  an 
prcfJto  this  offence  amounting  to  manflaughter,  a  negligent  care 

.point.  lefs  driving  in  a  public  ftreet  in  London,  whereby  aii 

infant,  unable  to  get  out  of  the  way,  vras  killed.    And 
the  reafons  and  authorities  fccm  to  be  clear>  that  fuch 

a  drivini; 
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• 

a  driving  through  a  crowd  would  have  been  murder, 
without  any  exprefs  or  particular  malice  proved. 
Accidentally  and  cafually,  by  itfelfj  charges  no  crime  at 
all;  It  is  only  hotiucide per  infortumihn\  yet  the  thing  which 
caufed  the  death  is  a  deodand.  But  negligence  and  careleff- 
nefs  is  a  crimen  and  at  leaft  manilaughter  when  it  produces 
death  of  an  human  creature  \  nay,  very  wilful  and  obftinate 
negligeaace,  as  driving  through  a  crowd,  or  (hooting  at  ran- 
dom through  a  crowd,  though  imder  excufe  of  ihooting 
at  a  mark  beyond,  will  be  murder.  So  throwing  tiles,  or 
the  like,  off  an  houfe,  without  giving  notice,  in  a  ftrect 
where  many  people  are  pafQng,  if  any  one  be  killed,  it  is 
held  it  will  be  murder. 

And  any  killing,  not  jufiified  by  neceffity,  or  the 
command  of  law,  nor  purely  accidental  and  involuntary, 
not  depending  on  the  care  or  will  of  the  perfon  by  whofe 
means  it  happened,  will  be  murder,  or  manilaughter,  ac- 
cording to  the  circumftances.  Vide  i  HaU  and  Burrty  title 
Homicide.* 


Nicholls.  ^.393  1 


M 


O  T I O  N  to  fet  afide  an  award,  as  againft  evidence* 


'rhcre  was  a  counter-*mot]on  for  an  attachment  for  non- 
performance of  the  award. 

It  was  difputed  between  the  parties  on  a  leafe  for  four- 
teen years  and  an  half,  an^  rent  14I.  per  antjum,  and  cove- 
nant that  half  a  year's  rent  fhould  remain  in  the  hands  of 
the  tenant  till  the  laft  year. 

Queilion,  whether  the  firfl  or  laft  year  was  meant  in 
whicH  the  half  year's  rent  was  intended  to  be  retained. 

Lord  Mansfield — ^Whcrc  is  the  doubt  ?  The  current  half 
year  h  to  be  in  the  hands  of  the  tenant,  and  the  half  year 
to  be  paid  when  the  next  becomes  due. 

It  appeared,  however,  the  tenant  had  three  quarters  of  a 
year  in  arrears,  inftead  of  half  an  year. 

Lord  Mansfield — It  would  be  ruin  to  grant  his  motion  r 
He  has  three  quarters  of  a  year  in  arrears,  inftead  of  half 
a  year. 

Rule  to  fet  aiide  the  award  muft  bedifcharged  \  and  the 
Rule  for  an  Attachment  goes  of  courfe. 

Prideau;c 
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Prideaux  a^cunji  Arthur. 

Xoart  wiU  Information  fsrr  d  challenge  to  a  jujlke  of  peace. 

an  inf oxtna-  ^ 

tion,  whcrt  ^'  |  ^  HIS  Tf OS  OH  a  motion  for  an  informition  againft  an 
the  charge  J[^  attorney  for  iniulting  and  challenging  a  joiVice  of 
dcrfiOfc^Sr  P^^^^  ^^  fuch'a  day,  he  the  jufticc  then  fitting  in  the  excsH 
ambiguous  cution  of  hi$  office.  I 

colours.  It  appeared  that  the  attorney  Tailed  on  the  mfonnant  on  i! 

iJlSr  ^^   ^^^  ^  fcffion's  bufmcfs,  when  he  defircd  of  one  of  th: 
^ken  ad-  j^^^^^s  to  know  when  he  might  fpeak  with  Mr.  Prideaux  % 
mit  of  a      who  told  him — after  dinner.     Then  the  attorney,  who  re- 
£ivourable   prefents  himielf  as  aggrieved  by  a  charge  from  a  roan  who 
d'^^hcrc  ^^"^^  as. from  Mr.  Prideaux ^  of  an  impofition  on  the  parilh 
the  party     ^J  ^  falfc  bill,  and  alfo  of  the  fame  charge  in  a  ItrtterJ 
complain-    threatening  to  ftrike  him  off  the  roll  if  he  did  not  dear 
ing  cornea    himfclf  of  every  particuLir — the  attorney  reprefemmg  hiir.- 
r  \oA  1   ^^^^  ^  furprized  by  this  meflage,  fcnt  and  delivered  in  tl.c 
^^     ■*   prefence  of  many  of  his  clerks,  and  a  poHtive*  declantic:i| 
he  fliould  be  ftruck  off  the  rolls — ^he  therefore  told  Mr. 
Prideaux  (as  he  ftates  and  is  confirmed  by  two  witncfles)  that 
he  expcfted  fatisfaftion,  or  was  determined  to  have  fatisfac-l 
tion,  if  the  laws  of  his  country  would  give  it  him.     MrJ 
Prideaux  fays,  that  he  the  defendant  faid,  he  expected  the  la- 
tisfaftion  of  a  gentleman,    but  he  fays  alfo,  the  attorney 
oftered  him  the  complainant  fifty  guineas  if  he  would  faf 
the  will  was  falfe :  meaning,  as  he  believes,  to  have  an  ac- 
tion.    This  paflcd  when  they  were  at  wine  after  dinner. 

The  court  from  this,  when  the  reprefentation  would  have 
led  any  one  to  think,  that  the  infult  fuppofed  to  have  been 
offer-id,  happened  in  the  afhinl  execution  of  his  office,  anJ 
bufinefs  of  a  juflice ;  from  the  ambiguous  manner  in  which 
the  complainant  fwears, — ^namely,  that  the  defendant  de- 
manded the  fatisfaction  of  a  gentleman,  or  ufed  words  to 
the  like  effeft — ^whereas  the  complainant  himfelf  appears  t^-^ 
have  interpreted  as  the  attorney  complained  againll  repre- 
•  Verba      f,*nts,  if  the  laws  of  his  country  wquld  give  it ;  ♦  and  latth . 
picnda  in     fr<>°^  ^^^  latcnefs  of  the  application — ^for  the  ground  of  coirs- 
duriori  fen-  plaint  above  fuggefted  happened  in  Trinity  term  laft — fi>; 

fu  contra     ^U  thcfe  reafons  the  court  rcfufed  to  interpofc  in  a  fumnurv 

legem  ubi 

inmition     ^•/*   ,      ,.^ ,  ,  . 

ftnfuctlc-      Kuledirciiargeu.  Attomfy 

gitimo 

competant. 
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Attorney, 

Service  of  Apprtnticejbip. 

AN  attorney  took  indenturos  for  the  fervice  of  a  clerk 
—The  attorney  died  before  the  time  expired ;  arti- 
ti:i  ot  iffignment  were  entered  into,  but  (ailed  of  fufiicient 
^(xutioo  in  point  of  form.  On  thefe  circumftances  the 
court  confidered  as  I  took  it,  that  the  fervice  continued  un* 
»icr  the  old  mafler  in  order  to  make  k  good,  .there  being 
D^  dcfccl  in  the  clerk— ^rf  qu:  Whether  the  cafe  were  not, 
ilttt  tk  articles  of  affignment  were  deftroycd  by  accident. 

Seducing  Artificers. 

AN  Y  of  his  Majefty's  fubjefts  feducing  artificers  to 
irork  abroad,  the  penalty  by  23  G.  2.  b  500I.  befldes 

^priioonient. 

Patent.  [  395  ] 

Far  new  Livtntians. 


I 


T  does  not  (eem  to  hold  true,  that  a  patent  cannot  be 
good  for  a  new  mvention  grafted  upon  an  old  one. 
'^l^ti,  Mansfield, 

Bail  Bond. 


A  SSIGNMENT  of  bail  bond  by  ftatute  4  &f  5 
l\  Ann.  gives  a  difcrctionary  power  to  the  court  to  ftay 
^  proceedings. 


M 


Venue. 

OTION  by  defendant  to  change  the  venue  fironx 
^_  London  to  York,  on  an  allegation  that  the  caufe 
■^  at  HtvicaJHe'^  and  alfo  that  fevenJ  material  witneflct 
^*  in  the  lame  town ;  nor  does  he  bdieve  any  witnefi 
'^vy  to  the  plaintiff  lives  out  of  it.  It  was  an  a£tioa 
'JJpoUcyof  infurance. 

(Wt:  The  plaintiff  has  his  election;  and  unlels  upon 

l^ial  ciniumfiances,  the  ddudant  cannot  change  to  ai 

F  f  county 
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county  where  the  caufe  of  aftion  did  not  arifc,  except  bj 
confent.  Particularly,  the  venue  could  not  be  tried  at 
Newcaftle,  becaufe  there  are  no  aflizes  there  this  year  •,  and 
a  policy  of  infurance  (even  if  there  were  not  this  rcafon,| 
might  as  well  be  tried  in  one  place  as  in  another. 

Leave  to  Compound  on  the  Building  Adl. 

MO  T I O  N  for  leave  to  compound  on  the  Building  a^ 
on  payment  of  cofls  granted ;  but  the  court  difap- 
proved  this  motion,  by  which  the  poor  were  to  get  nothing 
and  the  plaintiff  pocket  the  cofts. 


M' 


Marriage. 

O  T 1 0  N  to  difcharge  a  woman  out  of  cufV^^y,  H 
_  _  being  fuggefted  that  at  the  time  of  application,  an^" 
at  the  time  of  her  being  taken  into  cuftody,  and  Gncc,  Iht 
was  and  is  a  married  woman  and  her  huiband  then  and  novi 
living,  and  that  flie  was  taken  in  arreft  upon  a  civil  aftion. 
Z  39^  3  Court  rcfufed  to  difcharge  her  upon  motion,  there  bcbj 
evidence  of  the  marriage,  but  none  of  their  ever  havicj 
lived  together,  or  co-habited  j  and  they  fufpcfting  prctccq 
or  coUulion.  i 


D' 


Irregularity.  ' 

I 

DECLARATION  on   Met  and   Jt^tinet-y-   original  o.i 

f  the  dt^iinet  only :  The  court  feemed  willing  to  codidd 

fuch  variance  if  poflible,  not  fatal.  I 

30th  Jabu-       30th  January  being  Sunday,  the  day  was  kept  the  ncxl 

vy.  day  after,  and  the  court  did  not  go  into  bniinefs  on  Utd 

February  the  Monday.  J 

Common  Pleas. 

"fiS-  r^^  the  maxim,  that  the  whole  blood  only  m 
able.  "  V^  inherit.*  Lord  Chief  Juftice  De  Grej  obfcrv^ 
Vide  Black,  there  was  a  very  feniible  diftin^Stion  in  the  old  books  B' 

Comm.  L.  ^^^  ^.  Briton  aci.  and  Fleta.  tliat  the  heir  of  the  b 
a  Ch.  14.  ^  ^  .       ' 

fee.  6.  and  the  Cafes  there  cited  of  lo  Aflizes  17  and  Mich.  19  Ed.  1,  folio  f>:^ 

Maynard's  Edition;  but  note  it  is  not  an  iinpedinient  to  defccnt  of  eilates  tail, 

fuccciliunto  thecrbwn.  . 

*  Hxres  Ron  poteft  elTe  de  dinudio  fanguine. 
'  Sei£na  fadt  Aip*^^"^- 
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blood  fhall  take  by  defccnt  from^e  father,  though  not  bf 
purchafe. 

fiut  ihisj  though  it  Is  evidently  a  hardfliip  to  a  family  not 
to  be  able  to  adopt  it,  cannot  be  now  adopted. 
The  cafc  appears  to  have  been — 

A  man  feiled  in  fee  of  an  eftate,  marries,  and  has  two 
ilaaghters;  his  wife  dies  and  he  marries  again. 

The  eftate  in  fee  defccnds  to  the  two  daughters  as  heirs 
to  their  father :  The  mother-in-law  entered  and  took  the 
rents,  and  they  all  lived  on  the  eflate. 

Afterwards  a  poil:humous  fon  is  born  of  this  fecond  ven- 
ter. Queftion  whether  after  the  deceafe  of  the  daughters, 
ihefon  could  claim  tlic  inheritance  as  defcended  to  him. 

The  maxim  was  quoted,  poffejfto  fratris  de fe^  ftmplicl  facit 
['^rr^rm  tjfe  haredem  \  and  therefore  that  the  converfc  (hould 
hold  if  the  fon  had  been  a  brother  of  the  whole  blood,  but 
that  die  fillers  Ixad  been  in  poflefiion  under  the  defccnt,  and 
tKat  therefore  the  podhumous  fon  could  not  take,  as  being  t  397  J 
oalf  of  the  half-blood  to  them  who  were  laft  feifed. 

Agreed,  that  it  is  not  neceflary  to  receive  rent,  or  that 
rent  Ihould  become  due,  to  make  adlual  pofTcfllon. 
M^jwe  151.     3  Cro,     4  Injl.  14 — 5. 
Iliat  entry  will  be  as  good  by  aAions  as  words. 
That  a^al  oufter  may  be  qualified.     275  Roll's  Abridg- 
iQcnt,  where  one  as  guardian  in  focage  enters  \  it  is  at  the 
eleftion  of  the  infant  to  treat  this  as  a  difleifin,  or  entry  for 
^is  advantage. 

(^ri.  Can  303.  Lord  Effinghavi^  cafe  in  the  name  of 
^lundilUxA  Ball. 

The  motlier  might  have  entered  for  her  quarentine,  which 
contmued  nearly  to  the  birth  of  the  pofthumous  fon ;  and 
^Jjotfijrc  her  entry  is  not  to  be  prefumed  a  difleifin.  i 
^^i  Ahr,  740 — 1. 

It  iball  not  be  in  the  power  of  a  perfon  who  may  enter  v.  the  cafe 
liwfiilly,  to  make  his  entry  by  a  difleifin,  to  the  prejudice  of  ^  Tracy 
him  who  hath  a  right ;  and  fo  to  do  that  by  wrong  which  ^^g^'', 
he  cannot  do  by  right.  ♦     i  R&lVs  618,  where  a  perfon  en-  vol. 
\s\  as  guardian,  he  (hall  not,  by  making  a  leafe  and  re- 
fervijig  rent,  make  a  difiTeifin. 

Bnt  here  the  misfortune  is,  that  the  eleftion  not  being 
^(ic  in  the  life  of  thofe  who  had  a  right  to  make  it,  it 
f-nuot  be  made  afterwards. 

F  f  2  liF 

*  ^od  fieri  Tctafar  ex  diredo  vctatur  etiam  ab  obli^uo. 
KanoIiKrabltiir  de  i&3uri&  fui  proprU. 
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If  there  had  been  no  daughters,  the  pofthumous  ion  born 
5h  the  houfe  is  aftually  feifed,  and  the  law,  if  neccflary, 
would  explain  the  cntfy  of  the  mother  as  the  entry  of  the 
fon;  (Moore  151.)  and  the  poflcffion  of  the  mother  as  the 
pofleflion  of  the  fon.  But  here  the  eftate  of  the  daugh- 
ters is  interpoied  who  were  laft  feifed,  and  the  pofthumous 
fon  cannot  therefore  claim  through  them,  he  b^ing  of  the 
half-blood :  and  he  who  will  take  as  heir  m  fee-fimple,  mult 
make  himfelf  heir  of  the  whole  blood  to  the  pofon  I21I 
feifed. 

Though  it  is  hard  law,  and  we  fliould  have  been  glad  to 
find  it  otherwife,  yet,  as  the  inheritance  defcendcd  on  the 
daughters,  and  was  not  oufted  by  the  entry  of  the  mother ; 
and  no  eleftion  was  made  in  the  life-time  of  the  daughters, 
and  the  entry  of  the  mother  was  in  the  pofTeffion  of  the 
[  398  ]  fon,  we  muft  determine  accordingly.  That  the  pofthumous 
Ion  cannot  take* 

It  is  clearly  and  rightly  admitted  that  the  pofthumoui 
Salk.  %%Z.  ^'^^  cannot  be  aided  by  the  ftatute  of  W.  which  relieves  only 
in  the  cafe  of  remainders. 

Po/lea  muft  be  returned  for  the  leQbr  of  the  plaintiff. 

Cuftom. 

CUSTOM  alledged  in  the  manor  of  Kings  SwnfirJ 
— that  a  man  may  be  tenant  by  curtefy. 

Alfo,  that  eftates  within  the  panor  arc  intailable,  and 
that  a  recovery  is  abfolutely  neccflary  to  bar  the  eftate  lii 
tail ;  where  a  fine  would  be  neccflary  to  bar  at  common- 
law. 

Contrary  evidence,  fometimes  of  barring  by  furrcndcr, 
at  other  times  by  recovery.  The  judge  upon  the  trial  left 
it  that  the  cuftom  might  be  both  ways,  as  in  Everard  and 
SmaUrey^  Mtch,  13  G.  2. 

That  a  furrendcr  was  the  natural  way;  and,  if  there  wa> 
a  cuftom  both  ways  the  preferable  way,  as  the  moft  narurj' 
the  moft  eafy,  and  uncxpenfive. 


Kins;' 
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King's  Bench, 

Qn  a  fpecial  Vcrdift.^ 

A  being  pofiefled  from  his  father  of  an  undivided  moiety  Sweq>lng 
^;  in  the  county  of  Mayo,  andalfo  of  another  undivided  ^^^^ 
fnoiety  in  the  King's  county  in  the  kingdom  of  Ireland ;  and  cftatct  of  « 
-fo  of  other  particular  eft?tes  of  confiderahle  value ;  ipakes  different 
J  deed  of  fettlcmcnt,  reciting  in  the  preamble  his  natural  "T*  ^ 
iScHon  to  his  blood,  family,  and  name,  and  that  the  pur-       *'    ^ 
i^^fe  of  the  deed  is  to  fettle  his  undivided  moiety  (that  is  his 
«preffion)  accordingly  he  does,  by  a  very  long  conveyance, 
reciting  very  fpecially  indeed  the  fituation,  &c.  and  after* 
'^rds  limitation  of  the  ufcs ;  and  then  follows  a  clanfe — 
"with  all  my  other  eftetes  in  the  kingdom  of  Ireland,*^ 
'^.thout  any  limitation  of  ufes. 

QudWon :  Whether  eftatcs  which  he  had  in  the  kingdom 
of  Ireland,  beiides  thefe  moieties  pafied. 

Lord  MafjjfoiJ-^^Thc  queftion  on  this  deed  went  on  two  [  399  J 
points. 

Firft :  Whether  the  general  words  would  pafs  any  parti- 
wlar  cftate  not  before  ejcpreficd. 

Second :  Admitting  thoie  general  words  fufficieilt  to  pais 
^  eftatc  not  before  named,  yet  there  being  no  limitation  of 
ofe,  whether  this  eftate  (hould  not  refult  to  the  grantor  ? 

The  queftion  admits  very  eafily  of  the  decifion  on  either  V.  Anilogy 
point— but  on  the  firft,  which  is  moft  difficult,  h  is  to  be  J^^ 
c^iidcrcd  that  the  preamble  of  a  deed,  as  of  an  aft  of  par-  ^a  of  par* 
^ent  is  a  key  to  the  whole.  Uament  in 

Having  declared  the  confideration  of  blood,  &c.  as  men-  "^^T  \^ 
Honed  in  the  cafe,  he  proceeds  to  his  intention  of  fettling  ^^  ^J^ 
one  undivided  moiety :  Now  he  had  two  •,  one  in  the  county  on  Wynnc'i 
^*'  Mayo,  the  other  in  the  King's  county.  Dialogues 

He  then  goes  with  the  utmoft  tautology  to  enter  into  the  ^"^j^J* 
s^<^i^  minute  and  repeated  dcfcription  that  could  be  made  $  •  ' 
-•  coniined  to  this  cftate  which  defcended  from  his  father^ 
Hr  limits  the  ufes,  and  then  comes,  what  perhaps  was  the 
Iji'inder  of  the  tranfcriber,  but  take  it  at  the  moft  it  is  only 
*  ^^eeping  caufe  of  all  his  other  eftates  in  the  kingdom  of 
1:  land ;  by  which  kind  of  fwecping  claufes,  conveyancers 
t-vu  take  in  every  thing  relative  to » what  had  been  before 

recited, 

•  Thii  the  Cafe  of  Icffec  of  Moor  v.  Moor  In  crrpr  from  K«  B.  Ire- 


Hilary  Term,  14  Geo.  3.  K.  B. 

recited,  and  which  it  was  poffible  they  might  have  omitted 
to  enumerate  prccifely;  (and  bciidcs  it  helps  forwards  a 
line,)  but  they  never  mean  to  pafs  any  thing  new.  Now 
the  particular  eftate  in  queftion,  is  ftatcd  to  be  of  confider- 
able  value. 

Now  is  it  credible  this  would  have  pafled  by  fb^ew  gene- 
ral words,  when  fuch  an  immenfe  detail  was  made  of  the 
others  ? 

Does  it  appear  in  the  preamble,  that  any  thing  was  meant 
to  be  fettled  by  the  deed,  but  the  undivided  moiety  only  ? 
Is  this  eftate  to  be  carried  by  a  fweeping  claufe  when  men- 
tioned no  where  clfe?  Nor  with  any  circumftances  eifc- 
where  to  give  a  fhadow  of  appearance,  that  it  had  ever 
once  been  thought  of  by  way  of  pafiing  under  the  deed.  ' 
Second  On  the  fecond  point,  if  it  could  appear  thefe  wordsL  were 

point.  otherwife  fufficient  to  have  pafled  the  eftate  in  queftion ; 
what  will  be  the  confequence  if  no  ufes  have  been  limirted  ? 
[  400  2  Now,  the  not  limiting  of  any  ufe,  goes  ftrongly  amongft 
other  grounds  to  prove  that  there  was  no  intention  it  flioulJ 
Vide  Bacon  p^fg .  next  there  having  been  no  fuch  limitation,  the 
^    "•       ufe  not  pairing  any  where  elfe  refults  to  the  grantor. 

.  Lord  Mansfield  obferved  farther,  that  probably  the  wor J 
faid  had  been  left  out,  and  that  it  might  be  "  All  my  other 
faid  cftates,'*  with  reference  to  the  undivided  moiety. 

Mr.  Juftice  A/lon  much  to  the  general  effeft  of  the  cliicf 
juftice.  And  he  faid  he  (hould  be  obliged  to  go  over  the 
fame  ground,  that  he  did  not  think  there  was  any  doubt 

The  judges  JV'dles  and  AJbhurfl  much  to  the  fame  cflfefL 

Srntcnce  of  /^^  ^^  ^*^^  °f  ^  perfon  indi£l:ed  at  conunon  law  fcr 
corporal  \^  decoying  failors  on  board  a  fliip,  it  being  rcprefentcd 
puiiiflimcnt  ^q  the  court,  that  the  crown  was  inclined  to  mercy,  and  the 
pronounced  ^^"^^  being  defired  to  difcharge  him,  on  fome  corporal, 
on  a  perfoD  punifhment,  he  being  unable,  by  reafon  of  his  poverty,  toj 
inhisab-  pay  a  fine,  the  court  faid  they  could  not  award  corpora 
fence.  puniftiment  in  ahfentem. 

Confcntof  '^^^^  ^^  proper  way  was,  the  man  having  been  long  im- 
attorney-  prifoned,  and  fuggefted  to  be  unable  to  pay  a  fine,  to  ob> 
general  tain  Tiftt  manumifus.  At  laft,  by  confent,  the  court  fet  a  fine 
ttflkr^rMd  ^  ®"^  fliilling,  but  obferved,  for  the  fake  pf  the  rule,  the 
how.  *  confent 

*  Claufala  generalis  ad  ea  refertur  de  qaibos  fpecialiter  praemifium  eft, 
lit  acceflbria  earum  vel  nonnunqnam  r«s  ejufdem  goocria  fccam  km\  &o« 
autem  nova  ct  divcrfi  gencria. 
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of  the  Attornqr-gcneralj  and  that  upon  warranty 

>  ncccflary. 
FThc  Attorncy-gcncra!  declaring   himfelf  authorized  to 
ofcnti  the  court  made  the  rule  accordingly.  * 

Compofition  on  the  Building-Ad.       .   ' 

'  0  T I O  N  to  compound  on  payment  of  cofts« 

f Mr.  JufHce  Aftm — You  have  been  told  before  this  kind 
I  compofition  the  court  by  no  means  approves :  And  when, 
k  of  compafBon,  the  court  granted  the  rule,  a  few  days 
p,  and  the  only  one  hitherto,  I  find  that  it  would  b|e 
fcwa  into  precedent.  But  that,  he  added,  was  pn  parti- 
liT  circumftances,  and  affidavit  of  extreme  poverty j  and 
I:  he  thought  the  court  ought  not  to  grant  the  rule. 
\\k,  difcharged. 

Declaration  in  Ejeftment.  C  4o»  3 

CASE  in  Barms y  153,  held  to  be  mifreported,  and 
on  enquiry  into  the  practice  if  declaration  is  in  Hila- 
7)  notice  to  appear  in  Eafler  term,  and  plaintiff*  does  no- 
'iing  in  Eafler,  he  cannot  fign  judgment  in  Trinity  term. 
Abfcnt  Lord  Mansfield. 

Declaration  in  Ejedhnent. 

MOTION  that  fervice  of  notice  in  Ejeftment  on  the  J^^jl^^f 
fervant  of  an  infane  perfon  might  be  good  fervice.  ^^  ^^  -^ 
Ihe  fervant  intended  to  be  ferved,  it  was  fuggefled,  took  delivered  to 
cire  of  him,  and  paid  the  rents.  fervant  of 

Mr.  Juftice  Aflon^  in  the  abfence  of  Lord  Mansfield^  was  |^^^^.      ' 
itrbogly  againft  the  rule,  and  held  that  the  fervant  was  not  mitten. 
i  jthorized  to  defend  the  poiTeffion  of  the  lunatic.     And 
i''')en  poffeffion  was  to  be  changed,  and  a  lunatic  turned  out 
t  his  cftate,  it  would  be  neceflary  to  ferve  a  committee, 
-'nder  a  commiflion  empowered  to  take  care  of  his  eilate. 

Mr.  Juftice  AJbburfi — The  ground  in  common  cafes  of. 
"^icc  of  notice  on  a  fervant  being  deemed  good  fervice,  ^s 
ttanfe  it  b  prcfumed  to  come  to  the  notice  of  the  mafter, 
^liich  cannot  hold  in  this  cafe.  ^ 

Common 

*  Ccflantc  cauia  ccflat'caufatuoi. 
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Common  Pleas. 
QJJ  ARE    IMPEDIT. 

The  Rewrend  Edward  Bernard,  Do&ot  of  Div 
nity,  Provoft  of  Eton  CoUege,  with  the  F( 
lows  of  the  faid  College,  a^ainji  the  Bifhop 
Winchefter. 


rr^ 


Oft  a  Special  VerdiEt. 

HIS  was  on  a  claim  of  the  advowfon  of  JF9rpl^c\^ 
to  which  the  crown  had  prelentcd. 
"The  verdi<ft  ftatcs,  that  King  CharUs  the  Second 
feifed  of  the  advowfon  of  PeHvorthy  jure  coronay  and  afti| 
wards  the  other  fucceeding  kings  of  England. 
[  402  3        That  the  Duke  of  Sonurfet  had  the  hvbgof  Kirhy^ 

Eton  college  the  living  of  Worplefdon.  , 

That  afterwards,  by  an  aft  of  parliament  of  King  W.  3 

it  is  en^fted,  that  Ac  living  of  Kirby  ihall  be  fettled  in  \\\ 

King  and  Queen,  and  their  fucccflors,  for  ever.    That  tl-^ 

living  of  Worplejdon  fhall  be  in  Eton  college.     That   \\ 

Duke  and  Duchcfs  of  SoraciTct,  their  heirs,  &c.  (hsill  b 

**^"*l?-        patrons  of  Petworth,  faving  the  right  of  all  other  pcrfor 

but  the  King  and  Queen,  the  Duke  and  Duchefs,  axul  £i< 

college. 

BrefcDti*         It  ftates,  that  I^ord  Egremont  had  preiented  to  the  Iivi:: 

tioo  oT        of  Kirby,  and  whether  the  crown  be  entitled  to  the  rc^k  i 

lord  Egrc-  ^  WoiT^Hon,  they  know  not. 

"**'°'  *  A»d  they  fubmit  the  whole  to  the  judgmetit  of  the  cour 

in  the  ufual  manner. 
That  ^e  Serjeant  Burland  argued,  for  the  plkintiff*s,  that  the  a 

»AwMnc-  was  neceflary  to  eflfeft  this  conveyance;  the  college  ecu 
^a^thc  ^^^  convey  without  an  aft.  Ihe  adt  eftabliflics  tiie  convc 
conveyance,  ance.  The  crown  was  to  take  for  ever  the  living  Aat  w 
to  be  conveyed  from  the  Duke  \  the  college  that  from  cl 
crown  \  and  the  Duke  that  from  the  college. 
Lord  Egre-  Lord  Egremont  claims  as  agmnft  the  crown,  infidli 
JJ^  *        (imdcr  the  general  faving)  on  a'title  paramount. 

PoflciQion  has  been  quiet  fevcnty  years. 
Thstthe         The  Duke  of  Somerfet,  having  been  miftakcn  in  \ 
*^°^         title,  and  conveying  what  he  had  not  right  to  convey,  tl 

,  to    attack    the  pofleffion  of  a  third  becaufit  iu  owa  1^  ^c«d  diihirlicdy    withi 
dte    fault    or  privity  of  the  third. 

pofleSS< 
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poflcffion  of  the  crown  Is  difturbcd.    Is  the  crown,  there-  . 
fore,  t6  come  ob  the  pofleffion  of  the  college ;  and  have 
its  remedy  agaiaft  that  ?  The  college  was  not  bounid  to  take 
Dodce  of  xhi  Duke's  titlei  to  wh'^  it  was  a  flranger,  and 
iLOt  privy* 

There  s^pears  to  have  been  a  treaty  between  the  college 
and  the  Diike  of  Somerfet.  The  college  were,  certainly, 
to  fee  their  title ;  but  what  confideration  the  crown  was  to 
have,  in  order  to  enable  the  Duke  to  make  this  equivalent 
to  the  college,  was  nothing  to  the  college. 

If  the  coUege  lawyers  had  enquired  what  title  the  Duke  Tint  tlie 
had  to  the  living  of  Kirby,  which  he  undertook  to  convey  c»ll«p  ^ 
%o  the  crown,  it  is  to  be  apprehended  they  wouU  have  been  2^^^^^c 
ioH  it  was  i^  tii^eir  bu&ieis^  tirkthe 

DBke  hMA 
to  convey 
to  the  crown. 

If  it  had  been  the  cafe  of  a  conunon  perfon,  they  would  f  4^3  3 
have  had   their  remedy  againft   one  who   had  conveyed  '^^^  * 
them  a  bad  title  j  but  not  againft  a  perfon  entirely  inno<-  perfon 
pent.  would  have 

rerae(4y  Bgalnft  the  wrong-doer,  hut  not  againft  the  innocent. 

There  is  nok  faying  in  the  aft  on  accotmt  of  eviftion  of  That  there 
title  -,  «  that  if  the  title  ihould  not  fall  on  one  part,  it  Ihould  ^^^^^^^ 
<«  aSeft  the  reft :"  For  if  this  had  been  the  cafe,  it  would  ^^  account 
have  been  exprefied ;  aqd  if  it  had  been  expreiTed,  it  would  of  cviaion. 
bavc  been  void,  abinitw.  T11*^!1j 

This  appears  to  be  contended  on  the  principle  of  the  law  Jj^^ 
of  exchange ;   and  fo  if  one  fails  the  whole  is  anfweraUe.  have  been 
But  I  contend  there  is  no  exchange,  except  where  the  con-  void  as  to 
traft  or  agreement  is  between  two  parties  only.     I  don't  fo^j  J^**'**  ^^' 
two  psrfons ;  for  tenants  in  common,  or  joint  tenants,  be  xhat  tlils  is 
they  ever  fo  many,  may  be  one  party.     [For  each  hath  one  fto  «- 
•  undivided  property,  as  one  perfon,  though  joint  tenants  have  ^)»ang«5^f- 
it  by  one  title,  and  one  right,  and  tenants  in  common  by  ^^^^  more 
^veral  titles,  qr  one  title  and  fevcrai  rights.  than  two 

parties. 

Exchange  is  founded  on  this  idea  on  the  definition  of  the  '^^^^  ^^^ 
yery  text  of  Littleton,  L  uf.  62.     If  there  be  two  men,  ^fS- 
each  feifcd,  and  one  granteth  his  land  to  the  other,  in  ex-  ton  confines 
(:hange  for  land  which  the  other  hath.  exchange  to 

two. 

Between  more  parties  than  two  there  is  jio  fuch  miitua-  That  the 
lity  or  rcciprocality.     BulJlroiU%  cafe,  4  Co.  21.  the  war-  JJ^^^^^^f^  * 
iranty  in  exchange  is  only  a  fpecial  warranty,   and  does  not  confines  it.  ' 
extend  to  recover  in  value  in  any  other  lands  than  thofe 
given  in  exchange.  .       Authority. 

If 
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Vure6a,f.       If  J.  gives  to  B.  B,  to  C.  and  C  to  -rf.  this  may  be  good 

T^  .  confidcraticMi,  but  no  mutuality :   And  there  is  no  privity  of 

twcen  three  cftate>  OT  privity  of  contrad):.     It  was  properly  obfervcd, 

tEeremay  that  yrherever  there  is  exchange  the  word  muft  be  ufeiL 

Wg«Hl  Vide  9  E.  4.  Co.  51.     Perkins  253,  and  Brooke^  tide  £v. 

tiwi^buTno  ^^^^Z'^    Without  the  word  exchange,  it  is  only  one  thing 

■uic'uality;  in  confideration  of  another,  and  cannot  pafs  without  liverji 

cFgo,  no  '  and  fo  here. 

cschaagc, 

xnd  that  the  word  exchange  muft  be  ufcd.  f.  63 « 

That  in  ex-  In  exchange  the  parties  have  no  firechold  tiU  executed  by 
^f«W  *^*^-  ^^'  ^''^-  5^-  3-  ^^^*  ^5*  Fitzherberfs  JbrUgment, 
ao&echoid  ^^^^^  Exchatigij  pL  lo.  And  E.  4.  53.  If  one  dies  before 
till  execut-  exchange  executed  by  entry,  the  exchange  is  void,  and  tho 
eiihy  entry,  j^gir  cannot  enter  as  a  purchafor. 

That  in  ex-  '  If  it  had  been  land,  and  the  donee  of  the  eftate  in 
change  the  exchange  had  died  without  entering,  the  heir  could  not 
^l"^^    liave  entered,  , 

irot  have  • 

csttcrcd,  if  donee  had  died. 

That  ex-  *  In  cafe  of  a  reveriion,  the  fame  law  is,  that  exchange  ij 

*^v"?on^    not  good  till  executed  by  attornment,  which  was  necdfaj-jj 
"r^^     ^y  common  law, 
without  attornment. 

\  *404  J  .  I 

That  ex-  In  cafe  of  a  living,  in  the  fame  books,  exchange  is  void 

idvowfo°n  '^"^^^^  ^^^^^  ^  induaion  before  the  death  of  one  of  thj 
not^goodT  parties.  Would  it,  or  can  it  be  fuppofed  it  would  be  U 
till  indue-    here  i 

tion  before 

the  death  of  one  of  the  parties.     That  none  of  thefe  could  be  fuppoied  oeccflarx  ba< 

to  make  the  conveyance  cficdlual. 

That  in  ex-  To  perfcft  an  exchange  the  eftate  muft  be  equals  If  the 
tatc^Suft  ^egillature  had  known  the  Duke  had  an  eftate  for  life,  wouW 
be  of  equal  Jt  not  have  been  good  in  this  cafe  againft  an  eftate  in  kc\ 
quality,  but  I  contend,  the  conveyance  under  the  aft  would  have  been  i: 
^'^l^^'  good  as  if  in  feej  but  e  contra^  if  exchange.  It  fails,  thrrc. 
hcre.*^That  ^^>  ^"  every  one  of  the  ingredients.  It  has  not  the  wortb ; 
as  it  fails  in  an  entry  is  not  neceflary ;  there  are  more  parties  than  t\f  o, 
all  the  inci-  and  no  need  of  equality  of  eftate. 

dents  and  • 

chara^erifllc  qualities,  ii  is  not  an  exchange. 
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If  this  is  to  be  the  cafe,  that  the  aft  is  to  be  confldercd  as  That  it 
.  Je?d  of  exchange,  it's  whole  cffeft  is  to  ccafe.     The  new  ^Jf^^^J^ 
ti::itd  churches  fink  into  their  original  ftate ;  the  poor  not  the  aa  to 
lobe  maintained  by  the  hamlets;  the  pariihes  to  be  def-  coniiderjt 
fo)cd;  (though  the  act  fays  they  are  to  remain  for  ever)  a«cxchaii|;R 
ul  ail  this  becauie  Lord  Egnmont  claims  a  paramount  ti- 

Nay  more,  if  it  is  an  exchange,  it  is  void,  ab  imtio  ;  as  if  That  a 
•'2c gives  an cftate  for  life,  and  takes  an  eftate  in  fee;  this,  fuchit 
'^:  way  of  exchange,  is  void,  eb  initio^  and  not  merely  void-  ^^***,|*?  . 

fncrcaor  may  be  called  upon  to  refund  the  \o\.  per  art^  merdj 
wfl  be  has  received  many  ychrs  back ;  and  all  parties,  in  voidable, 
tiiifaaie  manner,  to  refund  what  they  have  received.  Sepmi<» 

vrould  be 
to  refund  all  they  had  received. 

Farther,  if  this  be  to  be  Confidered  as  an  exchange,  and  Farther 
-•i^good  exchange,  the  ufurpation  of  Ia)rd  "Egremotd  can-  ^*^  ^  *f, 
a'f  defeat  it.    To  defeat  an  exchange  there  muil  be  an  evic-  exchange, 
ton  by  eiJer  title  -,  till  then  it  is  only  voidable.  1-ord  £gi«- 

If  one  of  the  parties  enters  by  wrong.upon  the  other,  the  '"°'J  ^^^ 
kW  cannot  enter  by  right  upon  him,  but  is  put  to  his  affize.  i5**J,^i^'^ 

But  where  the  eftate  was  defcafible  at  firft,  as  exchange  regular 
^y  tenant  in  tail,  the  iffue  enters — or  exchange  by  huH^and  cviaion  hy 
^^^ng  lands  jure  uxorh^  the  wife  enters,  then  the  other  J^^"^ 
^•2y  cater,  on  him  fo  defeating  tlie  exchange.     In  the  cafe 
'^  I  itranger  entering  by  wrong,  the  other  caimot  enter  up- 
snliifli:  And  fb  the  books.     9  ^.  3-     2i  Brookes^  pL  Ex- 
tasngc,  u,  13.     Perkins  21^. 

^Vliat  is  mc-nt  by  entering  by  wrong  ?  If  one  of  the  par-  |[  405  3 
^  or  a  Itranger,  after  exchange  perfected,  enter ;  and  the       , 
'^^'  then  is  to  be  tried  by  ^ilize. 

And  if  a  ftrangcr  enter  by  title,  he  muft  have  a  legal 
f^uion  upon  his  elder  title  j  otherwife  he  will  enter  as  by 
■rong. 

K  this  be  the  cafe  with  a  common  perfon,  z  fortiori^  in  the  '^^^  ^ 
^■'^  whofe  eftate  can  hardly,  in  any  cafe,  be  evi^ed  with-  ^^^ 
^f' office  found,  or  matter  of  record.     Ro/rs  Abr.     If  an  which  takes 
°^^*c  commence  by  matter  of  record  it  muft  be  defeated  by  or  give*  no- 
"^aer  of  record  alfo.*     Now  tlic  King  never  takes  but  by  J?^^8  ^"J 
P«tcr  of  record.  ^  by  record. 

Suppofe 

Natunli  zqniuti  conYenit  quodlibet  eodcin  jure  diflblvi  quo  ligatum  eft. 
^i  ofeque  ibt  Bcquc  accipit  nifi  per  recorduin. 
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T^tthc         Suppofc  the  Kind's  title  to  have  been  defeated ;  and  th:.t 

^feco^cr  *^^  crown  had  a  right  thereupon  to  rcfort  to  remedy  agninrt 

agahift  the  the  college,  (which,  however,  would  not  follow,  if  the  fnt 

college        were  true,  and  neither  admitted)  yet  even  then  the  K  - ; 

wrthout  of-  ^Q^]j}  jjQf  recover  againft  the  college,  without  office  foui 

Stfttnford,  Prerogative,  55.     In  all  cafes  where  a  fubjecl  iVti/: 

not  have  poffeffion  without  entry,  the  King  fliall  not  nav 

title  without  office,  or  other  matter  of  record. 

Cafcf.  If  the  King  enters,  upon  a  condition  broken,  he  car^m^: 

^nter  without  matter  of  record. 
Tlwr  bcre       Nay,  if  the  King's  title  be  found  by  office  to'  an  incorpo 
■•*  "ftTi**^  ^^^^  hereditament,  as  an  advowfon,  he  Oiall  not  be  entjtl' »] 
thefcwwn   before  feizurej   and  party  inay  travcrfc  the  prcfcntaticn 
be  entitled  without  denying  the  office, 

vkhout  ac- 

^^rtUdM      ^^^^^  *  common  party  would  be  put  to  his  aAion,  th« 
letiuilitc.     J^*^g  ^'^^  ^  P^t  to  hkjdrefarias. 

In  this  cafe,  1  repeat,  if  the  crown  fuScrs,  by  entry  ri 
ufurpation  of  Lord  Egrentont^  the  crown  is  in  the  calc 
all  common  pcrfons,  and  muft  feek  remedy  againft  the  ptr 
fon  who  did  the  wrong,  and  not  againft  an  innocem  ptr 
■     '  fon.$ 

That »  an       This  Is  an  aft  of  parliament ;  and  an  aft  of  parliamf r 

aa  of  i«r-  at  the  particular  rcqueft  of  the  parties ;  and  an  aft  wliic' 

ItaincBt      affigns  to  every  one  a  certain  diftinft  intereft,  independent  ci 

fina  fnde-  ^^^  interefts  taken  by  the  ethers,  Either  it  muft  be  repeals 

jpendeiit  in- by  another  aft  of  parliament,  or  all  the  parties  are  bourn 

tcrcfti.       hy  it,  and  none  can  refort  to  the  third  for  a  recompenfe  fo 

I  400  ]  what  they  received  from  another,  without  fufficient  title. 

R«rcapit»la-      Finally,  I  conclude  from  all,  that  this  cannot  be  arg'-c 

*******  upon  the  principle  of  exchange :   That  if  it  could,  Lin 

Egretmnt  muft  firft  evift,  and  that  then  the  crown  would  b 

entitled  to  prefent,  till  the  title  was  found  againft  it  by  office 

And  that  if  the  croivn  had  a  right  to  rcfort  againft  the  c<l 

lege,  on  eviftion  of  the  title  conveyed  to  them  from  rh 

Duke  of  Somerfety  it  muft  firft  becvifted,  and  ofurefouiui 

before  it  can  rcfort  againft  the  college  ioj  recompenfe. 

On  behalf  the  defendant,  Jitr.  Serjeant  Kem^. 

Plates  f*f     .  The  leamediSerjeantbeg^nwithftatingthe  record;  nanu!) 

the  parties  that  the  Duke  being  poFeffcd  under  the  marriage  fettlcmoii 

andconvcy.j^g  ^gj^^j^^.  f^j.  |:fg^  ^c  ^he  living  of  Ktrby,  the  crown  l>e.i 

fcifed  of  the  living  of  Worplefdony  jure  carotia^  and  the  ti 

t  Lex  ita  prxrogativam  icgii  admctita  eft  wt  tic  hsreditatem  alint]«s  tii* 
Isdatve.  ^ 
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^e,  in  It's  cdkgiatc  capacity,  being  feifed  of  the  living  of 
'i:L^h,  the  Dakc  being  dc&ous  to  exchange  the  living  of 
"?;  for  that  of  Pftwortby  as  more  commodious  to  him, 
J  di;  college  being  .willing  to  accept  in  lieu  of  it  the  living 
y'^^rflcfdony  which  the  crown  was  ready  to  grant  to  them, 
onliJcmtion  of  receiving  JSTir/y  from  the  Dulce :  That  to 
':crji:c  thefe  purpofcs,  an  aft  of  parliament  was  ma  ie. 
f^r  the  crown  thereby  took  Kirby  as  in  exchange  for  V/or" 
Xij  the  college  WorpUfdon^  as  in  exchange  for  Peiworib  \ 
J  !hc  Duke  Petworthy  as  an  exchange  for  Kirby* 
r!ut  the  conveyance  had  been  made  under  the  aft  of  pr*r-  '^*^  *^* 
sent,  on  the  fappofition  that  the  Duke,  inftead  of  a  life  ^^q^\^  S- 
Mt,  had  a  good  and  abfolnte'fee  to  pafs  in  the  advow-  icgeoncoa- 
1  of  Kirbjy  and  which  fee  he  covenanted  to  convey  to  fiJeration 
f  erown,  in  confideration  of  the  crown  conveying  to  the  flj|]^ia"'^- 
fit?  the  livmg  of  Worplefdon^  and  the  college  to  the  Du!:e  vcy  a  fee  to 
« linng  of  Pdworthu     That  the  Earl  of  Egrjimut  coming  the  crown. 
®*lcrthc  ccneral  faving  of  tlie  aft,  by  a  title  paramount  Q^r^ft""* 
'iist  of  the  Duke  of  Scmerftt^  under  wjiich  the  crown  ^jj^  i^y^ 
^swl,  the  queftion  now  was,  whether  the  crown,  being  having  only 
I'Wted  of  that  title  in  confideration  of  whicn  it  conveyed  J"^*^^ 
^ijdn  to  the  college,  (hould  not  now  rcfort  to  its  ori-  convcv/thc 
^atle  to  the  living  of  W^rpkfdon^  againil  the  college.       crowa' 

Ibould  not 
rcTort  to  the  college. 

IJ%  f&n  college  could  not  have  attained  their  obj  eft  of  The  aft  nc- 
^^Ting  IVorplefion  in  exchange  for  Pettvorthy  without  the  *^*^^'^* 
'^polition  of  legiflature. 

*-i7)  When  legiflature  did  intcrpofe,  I  contend,    here  That  this 
s  i  tnie  legal  technical  exchange.  was  a  ftrid 

true  ex- 

'  >dlT,  The  legiflature  never  meant  to  alter  the  nature  of  »rhat  it  wat 
'  'i^change ;  but  to  leave  it  as  the  parties  intended  and  as  the  intent 
^  bw  conftrues  it.  *^/  *^^  ^^ 

>cxt,  IfluJl  contend  upon  the  intention  of  the  legiflature  Thcintc^K 
<i?,  tbt  the  grant  of  Wor^lefdon  from  the  crown  to  the  ^\^  ^" 
%muft  be  nutf  and  void,  unle&  the  Duke  of  Somerfet  Y*ao^  1 
•♦^  good  fee  to  convey  to  the  crown  in  the  advowfon  of  '•    ^  '  -• 
'7i  according  to  the  mutual  agreement  of  the  parties ; 
■'^i  you  will  Mippofc  the  legiflature  guilty  of  the  grea^eft 
i^ficeinthcworW, 

The  lift  matter  will  be  the  title  of  Lord  Egremont :  And  The  title  of 
>^n«cffity  of  a  legal  cviftion,  as  my  Lord  Egremonfs  title  ^""^^  ^P^' 
•^iJcntelly  in  queftion,  I  fhall  not  omit.  "*"*^" 

That 
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defcription 
of  a  parti- 
cnlar  cafe. 
Definition 
afexchange, 
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intcreftft 
one  for 
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Anno  4  & 
5  W.  &  M. 
c.  13. 

*  Note,  the 
title  in 
Ruffhcad' 
ciniaatthis 
mark.  • 
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meaning 
and  necefli* 
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he  between 
more  than 
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[  408  ] 


Tliat  here 
itismimial 
agreement 
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all  three. 
Th;tt  the 
college  i&  no 
norc  innvv 
' cent  than 
the  Duke. 
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That  this  was  an  exchange — I  take  that  mentioned  fro 
Littleton  not  to  be  a  definition*  but  a  defcription  of  apartkul 
cafe  of  exchange.     He  then  goes  on  to  another. 

There  is  a  definition  in  Finch ^  p.  103,  which  has  r. 
been  fo  faithfully  copied  as  it  ought. 

"  An  exchange  i$  a  mutual  grant  of  equal  intercfts  0 
for  other." 

The  touchftone  of  alTurances  does  vary  a  little,  "An-. 
**  tual  grant  of  equal  intcrcfls  one  for  the  other."  AVI- 
ther  the  relative  article  may  make  a  difference,  I  will  not  iJ 
but  I  chofc  to  take  it  from  the  fountain  head. 

My  brother  fays,  there  is  no  reciprocality ;  no  muti 
grant — Let  us  fee  what  the  adl  fays.  «  An  aft  for  divlti. 
«'  the  chapehies  of  North  Chnpel  ^nd  Dugton  from  the  p.i:: 
"  of  Petworthy  and  erefting  them  into  new  pariflics,  ; 
"  for  fettling  the  advo>vfons  and  rights  of  patronage  of  '^ 
"  reftories  of  Pttnvorthy  North  Chapel^  Dngtofiy  CVi - 
<*  Farnham^  Royal^  Worpkfdon^  Kirby^  O^oerhlyvHy  - 
**  Cattm^  and  the  vicarage  of  Long  H.rJIeyi^ — accorJIn; 
"  a  mutual  agreement  between  one  and  the  other  of  t 
<<  parties." 

JThus  fays  the  title  ;  and  of  neceflity  the  agreement  is 
tvvecn  all  three;  therefore  the  reciprocality  is  between 
tliree,  and  runs  throughout.     ^ly  brother  fays,  the  «' 
exchange  is  neceflarily  reftramed  to  two  \   I  don't  fee 
re.ifon.     It  is  a  word  of  mutuality.    And  Virgil ^  of  a  iV; 
of  bees  hanging  from  a  tree,  fays  they  hung  ptrdi^uj  per : 
ua  nexis.     And  in  a  conveyance  of  three  parts,   four  p-: 
and  fo  on,  the  parties  mutually  agree.     The  college  of  I^ 
as  much  ftipuliites  and  contrafts  to  convey  to  the  Du^'J 
Somerfety  as  they  do  to  take  from  the  crown  ;    the  crfr.-i 
much  contrails  and  ftipulates  to  take  from  tlie  Duke,  a 
does  to  convey  to  the  college  ;  and  the  Duke  as  much  c 
tracts  and  ftipulates  to  convey  a  good  and  abfolute  fee  to 
crown,  as  to  take  from  the  college. 

My  brother  contends,  the  college  is  merely  neutral.  I^ 
docs  it  appear .?  Not  on  tiic  record,  in  which  it  is  exprc 
contained  that  all  three  agree ;  and  from  whence  it  ci 
nates  fignifics  not  a  tittle. 

It  may  be  faid,  that  the  college  of  Eton  is  intirely  in- 
cent.     I  fee  not  that  it  is  more  fo  than  the  Duke  of  Sii- 
fet,    who,    1  am  perfuadcd,   did    not    know  that  he 
a  mere  tenant  for  life. 

Id 
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Incvcr^derftood,  where  there  were  three  parties,  but  AHrorw 
thai  all  the  parties  were  equally  bound  to  look  to  the  title  of  jlf*/"^,^ 

fich  other.         .     ^  ^  nwscqnal- 

The  next  thing  is  of  mutual  intention.     It  has  never  yet  ly  bound  to 
been  argued  but  that,  in  the  view  of  the  parties,  the  con-  ^**v^^**^^ 
tnxl  \ras  meant  and  underdood  by  all  as  of  equal  intcrefts  ;  i^ntentioa^f 
in  ihc  event  it  turned  out  othcrwife  :  The  Duke  had  only  ^utxu 
a  cibtc  for  life,  expeftant  on  the  death  of  the  Dutchels. 
If  the  Duke  had  been  feifed,  as  he  fuppofcd  himfclf,  of  a 
tr,  there  is  no  doubt  they  would  have  been  before  the  le- 
giuiturc,  as  having  all  equal  interefts. 

The  next,  and  the  great  force  of  the  argument,   refts  on  I'hc  tcrj 
liiii,  y/hich  I  cannot  go  by,     ««  I  muft  fee  the  very  word  ^^JI^"aot* 
ccliange."    I  conceive  the  only  meaning  is,   one  thing   is  ntoefliry ; 
tj  be  the  confideration  for  the  other,  and  this  meaning  is  the  me*«- 
ibanJantly  cxpreflcd.     This  is  the  natural  meaning  of  the  |."^!'*f^* 
^itb  general,  fuppofing  no  argument  to  be  drawn  from  the  ^Vis  nuaw- 
I'jT'iii  which  I  fhall  confuler    by   and  by.     The  crown  ing  clear « 
f'bg  to  Eton,   CUwr,    Worphfdon,    and   Farnhim  R-.yal,  ^'^  c-^^- 
K  to  have  Kirhy  from  the  Duke  ;   and  the  college  inter- 
:Wgeably,  for  it's  part,  is  to  convey  to  the  Duke  tlie  rec- 
^^  of  Petworth, 

l*Jiis,  therefore,  is  an  agreement  for  changing  overbc- 
'i^  thefe  three  ,partie^  this  could  never  have  been  con- 
ctid,  as  no  excliange  as  between  any  of  thcfe  parties  and 
ittnnger,  ^  fortiori^  therefore  not  as  between  themielves. 

1  aid  Uftcn  with  fome  attention  to  find  whether  my  bro-  No  a»tlio- 
ji"  bd  been  more  fortunate  in  his  refearches,  as  to  the  ne-  rity  tiiat  tiic 
-  i:v  of  an  exchange  being  only  between  two  perfons.     I  ^^^^^2**^ 
^'S  looked  into  Fitxherhrfy  Brooke,  i^c.  and  I  cannot  find  j|o"rcafoa 
'^J^^diBtm  why  it  cannot  be  between  more  than  two.     I  given. 
'■link  it  was  incumbent  to  have  given  a  reafon,  as  I  do  not 
i-='>  nor  hear  that  my  brother  has  found  a  precedent  whicli 
^y  To.    Lord  C^kcy  in  Bulfrodt^s  cafe,  fays,  the  reciprocal 
-^iiieration  of  one  thing  given  for  another,  is  the  ground 
>f  i^llj  and  from  this  is  the  implied  confideration  and  war- 
'^^raifed.  ^  [  409  ] 

Though  the  cafe  of  joint  tenants,  perhaps,  and  coparce-  Tenant  in 
^*)  (who,  though  they  have  feveral  inheritances,  have  one  common 
^cchold)  may  not  be  applicable  to  this  cafe,  in  the  cafe  of  ^*nj!f  tho' 
'^nti  in  common  both  freehold  and  inheritance  is  diilinft.  both  free- 
^'-'^  tenants  in  common  may  exchange  with  a  third  perfon,  hold  and 
^'iJch  goes  much,  I  think,  in  proof  of  the  realbn  and  prin-  ^^^^^'^ 

ci^  exchange  may  be  between  moxt  than  two.     No  cafe  againU  it. 
•  ciple. 
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ciplc.    If  there  be  no  precedent  exactly  commeHfurate  vitli 
the  prefent  cafe,  there  is  none  agamft  it, 

I  come  to  the  laft— the  "  one  for  other,"     The  touch- 

ftone  of  aflurance  fays,  <*  the  one  for  the  other."     I  agree 

with  my  learned  brother,  and  VriU  take  it  from  the  fount  in. 

It  comes  then  precifely  to  the  cafe. 

S^^^orf^ft      This  Gothic  word  of  epccantbium  is  much  relied  on.    Lore 

DOC  ncccf-    Coke^  I  admit,  is  clear  that  no  word  will  fupply  It  5   I  (1«) 

fary  not  admit  Petkins  is  fo  clear  to  this  ;  I  admit  there  is  a  </.- 

turn  of  two  of  the  jufticcs ;   I  admit  it  is  fo  in  Fozlfrhcri, 

and  fo  in  Brooke^  the  one  from  the  other.     But  Perhin  fay 

cxprcfsly,  it  may  be  by  the  vrord  fermutath^  isfc.  or  word  t^ 

the  like  effeft. 

Aniwcr  to       ^  "^"^  ^8  ^1  brother's  pardon,  fat  faying  he  does  nc: 

cafes  cited,   ^^tc  the  id         ■■  253,  right.     It  does  not  fay,  it  has  been 

refolved,  but  only  it  is  faid,  an  exchange  tannot  be  withou' 

the  word  excambium. 

Acafe  has  been  cited  by  my  brotho-  Burland^  that  if  the 
word  exchange  be  not  infertcd  it  can  only  operate  as  mutu-l 
grants.  Therefore  if  A.  by  deed  indented,  give  to  A  a' 
acre  of  land  in  fee,  and  B,  grant  back  to  A.  in  like  manncr| 
this  cannot  be  good  without  livery  of  feiCn.  But  if  the  cor- 
lidcration  had  been  dated,  that  A.  gives  Black  acre  to  F, 
in  confideration  of  White  acre  given  to  him  by  B.  and  th  i 
appears  upon  record,  then  fays  the  cafe,  of  neccflity  ii 
fhould  operate  as  an  exchange ;  as  if  the  word  accamiiur 
had  been  inferted. 

Littleton^  in  his  65/  faith,  it  behoveth  that  the  land  be 
equal :  For  if  one  gives  his  eftate  in  tail  for  another's  cftat< 
in  fee,  this  cannot  be  good. 

Here  Littleton  doth  not  make  it  ncceflary  to  ufc  the  wore 
«'  exchange  j"  he  ufes  the  word  «« for,**  to  operate  as  an  ex- 
change. 

To  prove  that  it  is  not  an  appropriate  word,  lands  reco- 
vered in  warranty  are  faid  to  be  in  excambto* 
2*^  f"  h**      ^  contend  farther,  that  whatever  might  be  the  cafe  wi'l 
Ifff^tture    rcfpcft  to  common  perfons,  with  refpcd  to  the  legiflature  . 
a  liberal  ufe  greater  latitude  will  be  admitted,.     And  a  fee  will  pafi  with 
of  Words  is  out  the  word  "  heirs,'*  by  aft  of  parliament,  and  in  con* 
tci^td"'      veyance  the  legiflature  docs  not  grant  and  demUe,  but  givfi 
r  410  1    ^°^  fettles:   It  fpcaks  not  with   the  nicety  and  fonnalitj 
of  a  private  conveyancer,  but  with  it's  own  dignity  and  lu 
thority. 
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Anotkr  tUng,  tfaas  is  the  cafe  of  the  crown.;  and  ihare  t»  die  cfTe 
areavariftfof  caics  ivbere  words  will  raife  a  condition  in  ^*^* 
fewir  of  the  crown,  which  would  not  in  the  dfc  of  i  tDn>  J^ai<m  * 

nionpcHom   ,  ihallbcia 

Bflt  I  chodfti  rathrf  to  rdjr  oii  this  bcmg  by  Aft  of  pariia-  ^f^<»«''  o^ 
ment  j  arid  I  have  akcady  fubmitted  humbly  to  your  Lord*       €r^^»«- 
Sof  v^i&  of  (Parliament,  framed  and  executed  upon  the 
criginal  iiUentioa  df  the  partis. 

The  I'e^ilamre  concluded  all  tke  parties  befbre  thetn  ibtcntofle* 
waghx  an  eftat^  ih  feci  fo  did  the  pirti<»:  The  parties  giflatoM 
nwnt  aA  Mhaiige  of  thefe  ?ftatesj  as  of  equal  intefefls:  »ndpartiei. 
fodki  the  kgiflature«     No  defeift  wis  then  dTcamed  df,  ei* 
tii:r  bf  th^  iegiiiaturc  or  any  bf  the  pahiest     Whether  from 
ofataocj,  or  how,  I  know  ni»t^  his  grace  had  ndt  that  eftate  ^ 
if  inheritance  which  the  parties  and  legiflatiire  fuppofed  he 
^-  It  is  not  guefs }  the  parties  underftood  a  fee  was  lo  b^ 
^ght  \  I  think  it  U  demonftrable* 

Vk  very  dividihg  is  ftaled  iA  the  title  to  be  oil  an  agree-  Proofs  fttim 
ant  bdween  the  plHi^ ;  which,  by  the  language  in  the  «*«  word* 
^Qtfctj  is  evidently  fuppdfdd,  and  which  runs  through  the 
riioie;  Now  the  dgr^<hnent  in  contemplation  could  never 
^that  the  cfbwn  ihodld  give  an  e(^ate  in  fee  to  the  college, 
b  order  that  th«  college  nught  have  an  eftate  b  fbe  td  the 
^c  j  aiid  eitable  him  to  give  his  expeAant  poffibility  in  a 
i&ttd  far  his  life,  aftef  the  life  of  the  Duchefs^  to  th^ 
^  This  camiotb^  the  meaning  which  istb  be  intended 
V  «7  of  the  parties^  and  ftill  lefs  5f  the  legiflature^ 

The  codcf{ueiice  then  is,  if  the  croi^  g^ve  a  good  title 
oitee  to  the  college  they  oUghi  to  have  from  the  Duke 
ttcQBfiderition  for  whith,  in  the  undcrftanding  of  all  th6 
*tio,  and  m  the  defign  of  legifUttuire,  it  was  given.  If 
''^bft  not  ^at  confideratidb,  the  college  hav^  not  th^ 
tietothe  idwwSonf  #hich,  from  the  nature  of  the  agrees 
^t)  th^  took  duly  conditionally^  if  the  crown  fhould  have 
aecjoal  tfiat^bf  fee  in  exchange* 

The  legiilature  may  adopt  the  agreement  o^  th^  partie^^  Thitthe 
fpcwDywhen,  frotti  imbecility,  they  cannot  perform  them-  conftruc. 
=^ei  asin  the  cafe  of  Eton  coUeg6   And  when  they  have,  ^^^ 
^?  words  U^  by  legiilature  aire  to  be  liberally  conftrued,  wife  would 
^^ot&o^  td  the  intisnt  o^  the  parties*     Loi^d  Coke  fays^  ^r*  aki^e  an. 
^^^m^  teJlamentnrHt  arlntrafninitim^  al^e  thus  to  be  con-  ^^^^^ '" 
^.    And,  in  conformity  to  this  rule,  I  beg  Icavfc  to  *P"***"' 
cfcrrc,  jrour  Lordfhip  will  go  on  the  jlSifvieifr  of  the  fta- 
%  upon  the  intent  of  the  parties,  <«d  of  the  legifla- 

Gg  If 
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[  4li  ]  If  the  IcgiflatTirc  had  undcfftockl  dthcrwife,  they  woalci 
have  left  the  Duke  and  the  college  without  their  affiftaitce  ; 
they  would  have  made  an  honourable  co^penfation  at  leaft> 
If  they  meant  to  deveft  the  heir. 

And  they  not  having  relictcd  2tif  dcfeft,*  it  is  to  be  prc- 
fiimed  there  was  none  then  thought  to  exiit. 

The  aft  b  ^cill:(ry  to  the  agreement.  If  this  dcfcft  had 
been  underftood  by  parliament^  they  muft  ha^c  given  their 
aid  td  operate  an  injiifticc ;  which  that  they  fhould  do  is  an 
intendment  that  never  iriil  be  made:*  But  I  contend,  the 
cfnly  view  of  the  le'giflattlre  ^as  tof  fcrve  the  agreement,  and 
tt)  pafe  a  fee,  as  they  then  fiippofed,  in  eiichange  among  all 
the  parties ;  and  the  agreement  failing,  the  ift  fails  with 
it :  And  no  piirt  can  ftand^  I  fftrthcf  coMeiid,  without 
Jhaking  the  Icgillature  work  a  ^fofig. 

How  is  it  to  opcrjite  ?  As  an  cHcliaftgc  ?  Therfc  is  no 
tquality  of  eftate :  An  efl.1te  for  life  on  one  fide^  of  inhe- 
iitancc  on  the  othefi  Therefore  the  exchange  is  a  nullity, 
artid  no  entry^  agreement,  acceptance^  or  acquieftence,  can 
ihake  it  goCJd.     jD[)'^r  353. 

If,  therefore^  it  ftood  oh  2l  commoii  latr  tonveyance,  it 
would  be  null. 

Certninly,  the  legiflatai'c  never  meant  to  givfe  a  to/tima 
ftc,  nor  to  aid  any  defeft,  in  a  caft  of  tliis  kind; 

But  it  H  contended,  this  is  an  aft:  of  tht  legiilature,*  and 
therefore  iri^cfiftable  j  and  no  miftake  caft  ftiperlcde  it's  opc- 
riition.  But,  taking  it  at  the  lowcft>  and  louver  than  per- 
haps, for  argiimcnt^  it  might  be  taken,  it  is  at  leaft  an  in- 
voliintaiy  deception  of  parliathciit)  committed  hj  ti  tenant 
for  life  taking  upon  hiriifelf  to  pafs  a  feif  i  And  whefe  parlia* 
incnt  ailifts  liidividuals  in  ttieir  coiitrafts  ^hh  one  another^ 
ii  will  take  care  that  stti  innocent  .party  Ihati  not  fnfkr  by 
smother  jnrty  deceiving  them,  whether  willingly  'c^  acci- 
dentally^ by  a  falfe  fuggef^ion :  And  if  there  be  ihch  a  de- 
ception, the  aft  is  void:  It  is  fure  enough  a  deception  will 
deftroy  the  eiFcft  of  a  conveyance,  fo  it  does  a  grant  of  let- 
ters' patent :.  And  where  the  party  himfelf  is  bound  in  con- 
icifcnce  to  reftify  the  miftake,  where  a  deed  would  have  been 
void,  where  letters  patent  would  have  been  cancelled,  it 
would  be  ftrange  if  an  a6l  of  kgiflature  IhoulU  rivet  an  in- 
hi frier  on  the  [urtics. 

This 

^  Vi  conilruvHio  l«gu  fempcx  facicndft  ut  He  Clii  iht  injuria. 

L,«ges  injufta  jubcrc  iniH4uam  prsrumiintur — ^Ltx  cnim  bjufla,  non  eft 

ifyod  ab  initio  ":  (c  C'liTum  full  n^lla  ratihibUicnc  confirmari  potctt. 
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This  brings  oic  to  another  cpnflderation — ^What  is  to  be-  [  412  ] 
come  of  the  chapelries  ?  I  ixuxll  be  uhderftc>od  to  contend 
th^t  they  never  have  been  re^ories;  that  the/  have  been 
chapelries  annexed  to  the  living. 

I  do  not  fee  the  weight  of*  the  objeSion,  that  the  officers  '^^  die 
will  he  indla:ible  tor  every  a£l  they  have  done.     I  think  Zth^^ 
they  will  be  confidered  as  officers  defaffo,  acting  under  ah  tiubed  lor 
authority  fufficicnt  to  proteck  their  acts  i  Neither  will  they  •ateceddit 
be  indiftablc,  nor  piinilhabie  of  trcfpafs*  • 

As  to  the  veiling  in  the  Duie^  and  his  heirs^  it  is  not  a 
peculiar  veiling,  more  than  to  the  other  pairties ;  and  thf 
whole  was  fubjc^t  to  the  condition  above-meutionedi 

Next,  the  length  of  time  for  which  polTe^ion  has  cohti^ 
nucd  has  been  objefted.  The  Duke  of  Somer/et  lived  till 
forty-eight ;  after  him  his  next  heir  -,  nor  could  the  right 
be  known  till  the  vacancy^  and  accruer  of  Lord  Egremonti 

T(J  c6hclu(ie  this  part— U  was  linJcrftood  by  tke  parties,  2^*f  "^ 
and  by  the  legillatiu-e^  that  the  Duke  fhould  convey  a  fee }  ^^ol^ 
in  confideration  of  which  the  crown  was  to  convey  an  equal 
eftate  to  the  college,  and  the  college  to  the  Duke.  It  was  an 
agreement,  t  fubmiti  for  an  exchange,  in  thd  true  legal 
fenfe:  It  could  not  be  an  exchange,  Unlefs  equal  eftates 
paiTed  between  all  parties,  ^fhe  eftates  pafled  C9uld  not  bd 
equal ;  for  the  Duke  pafied,  and  could  only  pafs,  an  cftate 
ior  life,  for  which  the  crown  was  to  give,  and  the  Duke  to 
take  an  eilate  in  fee.  An  exchange,  then,  of  ^qual  eftates 
was  the  juftice  and  intent  of  the  agreement;  this  or  no 
other  could  be  it's  legal  opefation ;  to  this  the  legiflature 
meant  to  afford  their  a£lftance»  And  the  agreement  of  the 
parties  not  being  poilible  to  be  effected,  according  to  their 
intent,  the  intent  oi^  jpafliameht,  law  and  juftice,  the  whole 
fails:  And  the  legiflature  certainly  meant  the  whole,  or 
netiiing,  fhould  take  effe6L 

Next,  as  to  Lord  jE[^^iiioi7/'s  title,  though  jtBis  is  ihciden-^ 
taly  your  Lordfhip  will  take  notice  of  it,  as  affe£ling  the 
title  of  the  croi^n  to  Worpl^dom  He  comes  sis  a  purchafor^ 
for  a  valuable  coniideratioii,  under  the  fettleihent.  It's  lef^ 
as  a  doubt,  whether  Lord  Egremoni  had  a  right  to  prefent : 
I  think  it  could  not  properly  be  otherwife  on  a  fpecial  ver^ 
^id*  The  jury  could  not  properly  find  he  entered  by  titlet* 
it  being  intended  to  be  left  to  the  court. 

I  don't  find,  if  Lord  Egreinonfs  title  was  good  before, 

that  my  brother  contends  much  it  was  taken  kWay  by  the 

G  g2  aft. 
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^  413  j  a^    Evexi  if  there  had  been  nd  favingi  I  rdy  upon  h,  it 
would  not  have  been  taken  away; 

What  legal  eviftion  then  ?  If  not  barred  by  the  aft,  be« 
caufe  he  has  d  title  paramount  to  the  aft,  and  is  not  named 
in  the  aft  deaily^  His  prefehtation  iih^Vf  ihf  odier  xxteans 
takeri  away, 

'rherc  tan  be  n6  title  in  the  croinL 
But  it  is  found  upon  record  the  crown  did  prefexit;    I 
ihall  contend  this  can  operate  no  nioit,  if  there  had  been  i 
thou&hd^    than  ^  collation.     Vide  302   Salkefd^  HOdft. 
6:  Co.  29.  Griee}ft  cafe,     waughan^  14. 

As  to  the  neceffity  of  office  found  in  general,  it  is  ttne 
f  ufton .  th^t  the  crown  takes  by  record,  and  fliall  be  dcvefted  Jby  te 
i^b°if  ^''  ^^^  •  ^^^  ^y  ^^  °^  ^^^  ^^^^  zTO\m  may  be  devcfted.*  Where 
Lkchfield  ^\^  crown  has  a  remainder,  and  the  particular  eftate  is  evift* 
sM  Coven-  fcdi  the  remainder  is  evifted  alfo.  Wherfe  the  eftate  of  the 
iryand  crown  depends  on  a  condition,  the  condition  difchargedj 
ethers.  ^j^^  crown  has  loft  its  eftate,  t^xthout  office^  though  vcftcd 
before. 

It  appears  by  the  books,  when  the  crown  preients  by  a 
t^rdiig  title,  though  it  has  a  right,  7&jure  corotu,  when  it's 
real  title  was  by  lapfe,  fuch  prefentation  is  merely  void;  a 
fortiorli  therefore^  whefre  there  is  no  title  at  all.  And  uflir- 
pation  of  title  fhall  not  be  intended  of  the  crowrtj  butra* 
ther  the  pf efentation  fhall  be  as^  if  it  had  never  been  made } 
not  voidable,  but  v6jd% 

f  hope,  on  the  whole,,  your  Lordflilp  will  confidd*  this  ai 
an  intended  ftipulatioh^  by  way  of  exchange,  that  the  legis- 
lature adopted  it  as  fuch ;  that  as  an  exchange  it  might  have 
oeen  good  at  common  law,  if  the  Duke  had  rcifliy  conveyed 
what  he  was  underftood  to  coiivey,  and  took  upon  himiHf 
to  tonyey  \  that  however,  he  not  having  done,  nt^  having 
been  able,  by  the  nature  of  his  eft:ate,  to  do  this,  there  if 
ho  exchange,  there  being  no  equality;  that  diereforc  the 
agreement  fails,  and  being  a  mutual  entire  agreement^  muft 
fail  in  the  whole  if  in  part ;  knd  that,  the  aft,  being  meant 
only  to  give  it  aid,  if  it  had  been  hi  it's  natul«  iiipportabl^ 
fails  wth  it — and  that  the  crown  has  not  been  premature  in 
prefcnting,  though  Mrithout  any  office — and  that  it*s  original 
right  fhall  not  be  taken  away  widiout  cohfideration— ^t^  it 
15  too  much  to  fay,  the  crown  fhall  be  <tivcn  tcf  a  recom- 
pcnfc  againft  I  don't  know  who.     And  that,  theitforei  the 

court 

*  Mtfior  ct  fordtreft  dii^wfitto  kgif  tpMA  difpoHtio  hsa&au 
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win  cdDccar  bx  thinkm^  the  arqvi)  H  m  it*s  otigOflL 

Mr.  Scijc^  Burlandi  in  replicatioi^-^Mf  brothfic  ftys»  [  4<4  1 
jut  wlat  I  quoted   as  a   ddSoidoa,  from  Littteput^  eif    ^  . 

he  wqrd  exchange,  k  not  i|^  dcabstiQiiy  but  fiofy  aii  in* 
Uce;  and  to  tlus  porpefe  dtc^  a  jaBzgt  out  of  i<iMd(, 
[do  not  fee  the  dHtiiiQioii  between  £Meion*s  idea  o^ 
i exchange  and  that  of  Rmch^  smd  that  in  the  touchr 
K,  I  dpnk  does  not  vary.  TheK  k  no  hint  xkA  I  cao 
I  in  anjrof  the  books  of  anex<:h|^iec  befifpenn^Qrc  tfaai^ 

[it  woold  be  Tery  dftnordinary  if  no  notice  had  beei^ 
pn.  Ldcd  p0^»  in  a  chapto-  or  two  afitry  fy^^  of  the 
perence  and  agreement  between  plrtitiqi^  ai^d  ei^hange^ 
kd  where  LimOm  £iith  partition  may  tie  between  thm^  ' 
joever  lays  a  "word  of  exci^mg?  poffible  betw^pen  three. 
^oe  (or  other,"  in  (enfe,    and  propriety  of  languagOi 

be  die  fmA  as  ('  oofi'Spr  the  other/'  to  make  an; 
;of  it*    Oneforother  I  apprehend  tp  be  had  fengliih; 
^  nr  auttr  I  apprehend  to  he  i^  Frei^fl^ ;  Bift  th«i  rek« 
[matt  be  underftood  in  ^Qth^ 

;po«{rn  is  nomim^ly  a  party,  hot fubOaiitiaUy  the  par* 

are  die  Duke*  and  the  CQllejte.    With  tl^  cro^  the 

ege  made  1^  agreement^  ui^iefs  it  be  ^  agreqifpit  tore^ 

"I  canten4  ftiP*  ^h^t  ^P^uiigiiriU  gafi  by  \Riy  of  exchange, 
if  the  word  ^c&mg^  be  not'  nied;  ti^efi  by  livery  an4 
leifin :  The  cjMcration  of  tlus  word,  therefore,  is  pwfc^j  19 
^oid  die  tieccflity  of  Hveiy  and  feifin* 

Pat  a  comiDOfn  perfim  in  the  place  of  the  crown*  A 
^  of  right  of  advqwfqq  brought  by  Lord  Bgrtmont^  wha 
ms  die  party  to  Vouch  ?  the  colfege  cool^  not  vouch*->Who 
Hto  vonch?  The  Duke  of  Sonuffit  and  his  hdr$ ;  not  a 
third  perfcn.  Wfa^  are  they  to  recover  in  value  ?  Whaf 
vas  givai  by  the' Duke.  Tht  living  of  WcrpUfdon  was  not 
jven  by  the  Duke. 

It  is  faid,  tehaqts  in  commoB  may  exchanj^,  ^al^  tksi| 
this  IS  the  nioft  fimilar  cafr-rri  am  gbd  k  is,    They  make  cb^^naU 
hot  one  pattyf   [cittcurm  i^^nfit]  and  if  diey  pals  an  eftate  together 
in  common,  they  take  back  an  equal  eftate  in  commoli,  as  hut  one 
tenant  fof  QTe,  and  he  in  retnaindcr,  take  back  eftates  for  ^^^^' 
life,  and  in  i^emaindcr. 

My  brother  admits  the  ^qthorities  in  Fkxherberi^  -Coh^ 
^nd  aQ  the  booksy  about  the  neceflity  of  nfing  the  word  i 
i>at  he  fays  PerkiM  does  not  require  the  word  excamUmm^ 
but  txp  fermutatio  may  be  ufed,  or  any  other  word  equiva- 

lent 
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lent  to  exchange ;  that  is^  if  there  be  an;  other  word  m  Latin 
equivalent  to  cxcambiumy  if  there  be  any  word  in  Englifl; 
•  ••     equivalent  to  exchange^-  if  there  be  an  cqviyjilcnt  vrord  to 
r  4<^  3  ^hich  i^e  law  annexes  the  fame  idea>  it  will  be  ufed  as  pro- 
T*«ton«     perly:   Suppofing  it  were  >W'fw«/fl//w»,   for  Jnftance.    But 
ether  d^et   S^^^^g  ^^^  ^^^^  ^^^  anftber  dbes  not  operate  a;^  an  exchacg';. 
pet  of  it-    M7  Iw-other  tronld  c<mtcndy  that^wr  is  jthc  operative  worti ; 
|elf  opertte  for  LitthtM  hasrufcd  ♦*  one  iox  another,"  a^  niuft  mean 
wfzcluMige  gjicjiangc.     It  means  it  th^e^  bcc;aufe  hp  was  {poking  f^i 
exchange  in  the  very  place ;  >uf  if  he  had  bepi  fpeaking  u) 
another  fubjeft,  would  one  for  other  of  itfelf  have  implieil 
an  exchange  ?  Ko ;  for  then  an  exchange  would  be  if  sn 
eftate  for  life  paifed  for  a  fee ;  which,  however,  my  bro- 
ther adnnts  cannot  be  an  exchangCf  becaufe  it  is  not  an 
Mutuality  equal  eftate.     Equality  of  eftate  is  one  requiiite.  nc^utualitT 

between      jg  another  |   ai^d  ^  mutus^l  ei^^ha^ge  n^uft  b^  |pictween  two 
JO  parties  ^^^^^  ^^j^^ 

The  iuten-  The  conftruftion  of  the  aft,  ho  Qoiiten^Sy  xnuft  agree 
tion  of  the  ^Jth  the  intention  of  the  parties ;  this  I  admit.  The  pt- 
t^^an-**^  amble  declares  the  intention  of  tlie  aft  is  the  dividing  t>i 
fivcred  by  the  chapelries^  and  fettling  of  the  a4vo[wfons.  \Curiay  luc 
deftroyinjr  dividing  the  chapeTries  is  not  Ip  the  pi^eamble*  This  is  a 
Jj^^^^'^^'^miftake  of  ray  brother  Kmpe'^\  M  fQ  fettling  the  advovr- 
fons,  then  Xh%\  would  not  be  anfwe^ed  by  ai^iihilating  the 
,    aft  of  parliainent. 

As  for  iremedy,  I  apprehend  it  will  not  be    cpDtcnd<:d 
^     ^  the  Duke  of  Somtr/efs  neirs  are  nQt  ii^  a  condition  to  m:ik: 

amends :  Ai\i  the  college  would  be  ^eat^  injured  if,  fi>r 
the  bad  title  conveyed  froip  tlie  Duke,  to  the  crown,  to 
which  the  college  were  ftn^gersj  amends  were  to  be  require 
ed  from  them. 
Hdg^iem.  l^orA  Chief  Ji<fticc  Df  Grsy^rrX  fiml,  on  conferring,  wr 
agree  in  opiniop,  vA  will  give  no  further  trouble,  though 
vire  are  always  glad  tq  l^ear  you.  It  may  be  neccflary  to  ftutc 
the  outlines  of  the  eafe* 

Settlement— -Eftate  to  the  Duchefs  for  Uf|p;  (q  himfclf 
Ibr  lifej  remainder  tq  fqusj  ii\  t^  v^z\  reo^aunder  to 
daughters,  in  tail, 

Tl^e  Duke  of  Somrfi^  had  the  rcftory  of  jpetmrth  with* 
in  his  manop,  and  was  yeiy  deiirous  to  get  it ;  the  cro^vn 
engages  to  give,  not  for  it's  own  ifitereftj  a  very  commoJir 
ous  living  to  the  college,  for  which  the  college  was  to  conr 
vey  Peiwortb  to  the  Duke,  and  the  Duke  to  convey  'in  raV 
lue  to  the  crown.^  The  college  could  not  conver  without 
theaft,  ^-        ^  ?     •^-  «    •  •    -^ 

Tpie 
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The  Doke  had  a  farther  objeAy  of  uniting  three  parL(h-    . 

es;  which  the  odier  parties  had  nothing  to  do  with. 
The  Icgiflaturc,  therefore,  make  a  conveyance'  by  vcfting 

irA  fettlingi  with  a  faving  to  rights  other  than  of  the  par- 
ies. 

The  Earipf  Egremont  has  his  claim  ^nder  the  daughters, 

y  virtue  of  the  marriage  fettlement. 

Th^cfown  prefents  upon  the  difturban<;c  cjf  Lord  Egre^  £  4'$  3 

:;??/,  the  matter  having  rcfted  froin  1602  to  1 760. 

Qucftion,  "Whether  the  old  right  of  the  crown  ft an4s  to 

ic  living  of  H^orfiffJorif'TL^dhiii  the  college  f 
r  The  right  of  Lord  Egremont^  ^^?  ^^"^  O'^ing,  (lands  as 
i  the  a£^  had  never  been  madCf' 

In  the  conftru6fioi>  of  private  afts  of  parliament  wc  arc 
10  go  on  princii^es  of  common  law,  applied  to  the  fiibjcfl?. 
Iftheintc^tiori|  therefbre^  'w;}s  to  make  a  partition,  of  eXr 
diange,  the  incidents  wul  follow  accordingly. 

It  has  been  faid  it  is  a  queftion,  whether  the  Icgiflature 
n;atingthis  conveyance  was  not  to  follow,  phc  confcqucnces 
of  exchange  in  it's  equality— one  of  whiclf,  it  is  faid,  is 
that  an  cviftion  by  one  partjr  ihall  defeat  the  whole,  ab  Ir^i^ 

Exch^e  1$  a  pofleflbry  aft,  and  by  common  law  might 
pais  by  parol,  aihl*  without  livery  andfeifin;  and  though 
'ais  is  altered  by  the  ftatute  of  frauds,  yet  it's  Qther  inci- 
dents remain. 

It's  not  ijeccfliry  to  fiy  yrhetljer  ^  wojrd  exchange  be 
wceffary.     •  "^    '-''•'•      •  "  '  * 

It  will  be  prop<n:  tt)  fay  what  is  the  nature  of  exchange. 
It  has  been  faid,  if  tenant  in  tail  exchange  )vith  tenant 'in 
fee,  and  the  heir  enter,  the  whole  is  defeated. 

It  is  not  neceflary  equal  eftates  fhoidd  fje  iQ  the  peffons, 
^  the  cftatcs  given  mtift  be  equal.  *" '  * 

It b  oljfervablc  that  ho'^rljitrary  efifcftis  derived  from 
exchange :  bul  the  cfifeft  muft  be  dGrived  from'  the  reme- 
dies,       •     •  -^  ^      • 

Re-entry  is  one;  which  Is  entire  ^nd  indiyifible,  and 
thtrcfore  if  a  patty  is  evifted,  though  only  of  a  life  cftate, 
J«  he  muft  enter  on  the  whole.       '   ' 

This  condition  of  re-enby' is  not  given  to  a  fti^anger  j  for 
i  proceeds^  on  privity— but  ^inil  a'  ftranger. 

Suppofe  now  the  ftconi  party  impleaded ;  he  vouches  the        4 
'"'Her-,  vouchee  fails ;  recovery  in  value /re  tanio  only  :  And 
•iiat  fpccLfically  of  the  lands  only.     '  "  '        '  *' 

It 
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[  417  3  It  !s  Mnpal  only,  vxd  not  (lollator^l:  Vcft  proceed^^  on 
q)eration  pf  Uw,  the  li|w  wiUnot  k^trod^ce  thjel)ar4  ^kSii 
of  collateral  warrantry. 

Another  remarkable  circumfbnce  U  thi^  that  though 
z(\S(  for  cft:^hliflxing  exchange  arc  very  firequcnt,  jfct  they 
who  hfive  inade  this  ^  hav^  made  no  oientiqn  of  ex* 
change. 

Take  U  a  llttlp  fortl^q--r Apd,  to  CQnfidcr  it  4iftincUy, 
le)t  us  take  it  more  fummarily»  as  on  lands. 
AAt  of  ^        A.  in  confideratiqn  of  a  grant  from  B.  infcoffbs  C.  vlth 
|hird  party  warranty  i   Q.  inftoffs  A  wi^h  warranty ;  B.  is  impleaded 
diciiSr^^'    by  C.  he  cannot  vouch  yf.  who  takes  nothing. 

So  here  B,  the  £)uke  of  Somerfih  caiinot  vouch  ul.  the 
college,  becaufe  A.  never  had  the  lands  \  therefore  the  lofs 
remains  at  home  \  therefore  the  lofs  i^  yet  where  It  ihould 
'  be :  The  lofs  rcmairs  where  the  bad  title  iras.  If  A  has  na 
^eis  the  lois  reii^^in^  \(iih  C  wbe^«  dft  fboiild  it  re- 
jnain  ? 

In  a  more  fimilar  c^fe— rfuppofe  fccurity  for  an  c^late  mad** 
partly  by  money  paid  by  feoffee,  and  partly  by  fecurit^- 
given  by  a  fp-angpr.  Security  of  the  ftrangcr  failing  will 
^wt  evift  th?  eftatc  of  tlie  thinj  perfon*  -  Suppofc  a  con- 
Teyancq  to  ufes^  (without  cxtraQrdi^ary  covenant^)  each 
conveys  for  Jiis  qwn,  the  cafe  wou}d  be  the  fa^nej  and  a 
miftake  in  t]ie  title  of  one  of  the  parties,  unlefi  particu- 
larly guarded  a^ainft»  would  not  ^^StQ,  a  third  peribn. 

How  doe^  fhis  zikiX  the  ca(c ;  and  how  agree  with  it  r 
£xadtiy  pzuiata  9Qjfi»nc.. 

.  Thijf  is  the  more  reaiboabje*  conGderiiig  tbe  circumllan- 
ces  of  the  cafe.  It  rpuit  hs^ye  origixiated  from  the  Duke  ca 
Somdrfet :  The  crown  had  no  iatcqreft. 

The  fi^mily  fe{tlem'ent  was  in  the  hands  of  tl^  Duke 
Suppofe  it  had  been  before  the  parUan^eot,  they  would 
have  tjtkep  J^fy^  and  fettled  ^eivmii>  i<i  the  fki^e  man 
ner. 

The  maxim>  res  inter  alios  ^(f$  fflieri  noccfc  nofi  4Mrf>  is  of 
weight  and  application  to  this  caie. 

The  inconvenience  which  would  arafe  fi^m  crois  warnm- 
tyt  as  well  as  crofs  x:emainders^  is  a  reafoiv  why  we  fibould 
Qot  labour  tq  introduce  it,  ^ 

r  Jig  1        It  i«  faid^  this  is  npt  the  fame  79  an  ^ftate  in  binds,  an 
"^    advowfon  Ivmg  in  grant.    It  may  be  nec«fiary  to  ha^c  a  dif- 
ferent mode  of  conveyance,  but  the  rights  are  die  /ame. 
Aqd>A>  I  think  the  crown  being  a  party  makes  no  dificr- 
^ce,  except  in  thp  o^odc  pf  Fftwdingt 

"Whii 
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Wkdoqtli^  (aYing  40?  Itmsikcs  :|n  eftate  defeaSbk^ 
anbid^Qtbawife  would  have  beei|  iiickfeafiUlc :  A^d  Lord 
^/ma^A/ takes  his  beacfiu 

Idonot  taikeit  as  mateml  in  what  znanncr  thejr  ppceed- 
(d:  For  a  Iqpl  |»vi£UoQ  Q^  recor4  VQtdd  not  have  affcQcd 
JKcdiege.  ' 

Therefore  jupcMENTj   I  think,  ought  \o  be  fo|*  d^e 

lUlMTIFP. 

The  WKo;.|;  cay  hT  of  the  &xoit  oplniox^ 
BaU. 


N' 


OnCE  of  haul  in  Hatton^Jhrei^  AHMeffx,  hdd  ft^ 

fticnt,  wxdiout  naming  any  parifli,  though  thename 

•  ^ed  witl^  tl^cfc  |wo  years  ^qb^  Jfanon^anUfi  tQ 

Conftables, 


[N  the  caft  of  ponf^ables  chofen  at  the  leet,  to  firve  Ibt 
^t  hundred,  I  have  fon^d  the  farther  aipunents  an4 
5a^  of  die  court*  • 

&{r  Duaniftg  obferve^y  that  when  the  queftion  was  laft 
cfbre  the  court.  It  had  boesn  fo  fully  argued,  that  there 
^^  be  no  need  of  enlargement, 

He  obTcnred,  f  hat  liabifity  to  being  tythingman  coidd  not 
f  itfelf  be  any  ea^emption  from  being  conftable :  For  that  it 
» only  the  fiunc  jurifdiftion,  in  (Jiflferent  extents. 

hi  here  the  larger  (fil^d  €ompri2es  the  whole  of  the 
i^\  fo  that  the  mfficuit^  woold  be  no  more  for  the  con- 
^^^  of  two  oiSces  in  one  perfon  than  from  tl|e  ^|^e 
ffitt  qf  conftable  to  be  executed  by  that  perfon, 

That  he  is  liable  to  do  fuit  at  a  courtJeet  one  day  in  the  r  .  ^^  ^ 
tir,  is  not  furely  reafon  of  general  exemption:  And  be-  '^  ^  ^ 
Kbit  is  Rated,  that  by  cuftom  the  reliants  of  the  manor 
^  been  accuftomed  to  do  fuit  m  the  court  of  hundred* 
^t  don't  come  upon  him  for  non-perfqrmance  of  fuit}  but 
^f  performance  of  the  duty  of  conftable  ^  to  which  by  the 
^g  upon  the  verdiA  he  is  bound. 

The  oemption  will  extend  to  all  the  reii^nts  of  the  leet,    ' 
f  the  claim  fet  up  be  showed  ;  the  leets  may  pm  throughout 
k  himdredj  an4  then  this  excpoaption  applying  thus  to  each 

leet 
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'   leet  Ip.  particulars  atld  tp  all  in  general,  thec^  vill  be  vs^t 
t5  fervc.  ■ 

Lord  Mansfieli'-^MT*  Dunmftg,  vrc  would  ipare  you  anc 
iI|tpold  be  glad  to  know  w^erethe  doubt  is. 

Contended  on  the  other  fide,  that  the  defendant  owes  n 
ftrvice  to  any  other  leet  but  that  in  which  he  is  rcfunt 
and  that  he  docs  pot  owp  to  thic  hundred  to  fcnx  as  con 
itable.   .     '  ''         '.  " 

That  the  nature  of  a  court  and  the  rcalbns  of  cftabUfhL': 
it,  were  for  exemption  from  fcrvice  out  of  the  leet ;  that  - 
a  leet  vca?  originally  defigned^o  form  a  common  focicty  c 
perfoij?  anfwcrable  for  one  anqthpr>  anciently  a  perlV.: 
reijant  of  tlie  leet,  might  not  leave  it  Without  licence  fro 
the  leet. 

That  generally  a  pcffon  of  an  inferior  leet  ihould  not  b 
Ixabic  to  do  fervicc  to  a  fuperiorl 

Cakcj  on  magfta  cbarta  and  the  ftatutc  qf  MasUbridi 
that  the  chief  plecjge  was;  to  produce  the  reft  j  gsid  t 
pledge  who  was  fo  called  chief  was  the  cpnftablc. 

That  tlierc  had  been  great  variety  of  opinioa,  or  conti^ 
riety  between  my  Iwd  Coke  and  Hak ;  that  the  latter  was  i 
opinion,  the  conftable  of  the  hundred  was  of  ancient  h 
ftirtitioii,  antecedent  tQ  2j^j  ftat^.te  ifi  l^iQg  »  (h^t  ^^ 
Coke  thought  it  came  in  by  tUq  ftatu^:  iTJiat  perhaps  t. 
difference  might  be  rcafonably  folvcd"tj|'  faying,  that  th 
high  conftable  was  of  new  infijtufi^n,  and  not  ancicRti 
diftingui(hed  from  the  cpnftfible  qf  flip  K^njfced,  for  tha 
anrirntly  there  were  nolccts  b^t  of  the  hundred-  * 

Thaj  the  ancient  powec  of  punifhing  was  only  by  difcnr 
wlien  pirefint,  br  by  amer.cement  When  abfcnt. 

That  KMe  ii  Mod.  and  Freeman  were  books  of  no  21 

thority.     [l^rd  A^amfield  would  not  allow  this  of  the  L: 

and  faid  Mr.  Hopkins^  a  friend  of  his,  woiild  frequently  iiu. 

7  AZo  1  -^*'*^'*w«'s  J^cpqrt^tabe  the  beft  of  alii  and  that  he  him!. 

'"  thought  very  many  qf  them  vyell  i^eported,] 

Upon  this  it  was  obfoved,*  jhat  as  to  Kchlf  and  11  i\J 
they  were  not  only  dcfcdMve  in  ^ufhority,  "l^qi  t hat  in  KA.. 
liiird  Hale  had  been  mat)e  to  contfadift  hhi|fe}f,  and 
;  I  Mod^  to  talk  very  unintelligibly  of  a  diftinil^oo  bctwc, 
boroiJgh  and  upland  towns  \  and  that  admitting  lFn\'tnci  • 
dMTthority,  it  is  very  ftrange  he  thould  be  the  only  Repor 
of  authority  who  had  fupported  the  opinion,  and  fo  ir.  f 
♦.»f  the  h':ft  authorities  to  the  contrary. 

As  to  the  rinciing,  diat  the  jury  was  to  find  fails  and  :  > 
rvidciur  of  f-icts. 
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u  docs  not  appear  any  un\nlling  peribn  was  ever  forced 
toctRDc  in  and  feryc-— the  mere  ufe  ox  the  word  cuftom  wil} 
Dot  finisfy  the  cQurt,  they  meant  to  find  the  cuftom  in  the 
jVc  of  law. 

Bat  that  thev  only  take  it  !n  the  common  acceptance  of 
Ac  TTofd  fa  the  coimtry,  and  in  common  jpartance ;  that  in 
;:-D*Jicr  part  they  had  ufed  the  words  ipunemorial  ufage^ 
vbxh  here  they  would  not. 

l-ord  Marts/if  Id — If  I  take  it  right,  there  is  no  authority 
^r  d)&nm  that  thjc  riliants  pf  a  leet  within  hundred  are  ex- 
c^fsd;  much  WfV  that  it^is  good  not  by  cuftom  that  they  ihould 
jV^c.  On  the  other  hand  there  is  the  exprefs  authority  of 
tie  cafe  of  Key  rjcpofted  \>y  two  books :  And  if  both  the 
worft  reporters  that  ever  reported,  yet  if  they  ftate  a  very 
^^ng  afc  the  lame  vrzy  in  the  ffnfiblc  part,  and  alfo  in  the 
Icii  material ;  wQuld  you  have  me  ^l\ink  twof  bad  reporters 
can  cOTctff  and  agree,  in  fayirjg  the  choice  of  conftaWes  is 
Ro  article  of  the  lee^,  and  therefore  ijo  excufe  that  they 
*erc  within  another  kct  j  can  I  bdicve  they  would  concur 
n  Taying  thls^  if  po  fuch  thing  had  ever  been  faid.  ii 
iU.  goes  fo  far  as  to  fay  that  the  choice  of  conftables  is  no 
■^iclc  of  the  leet  J  and  that  if  the  general  exemption 
^'ledy  yet  prcfcription  would  make  it  good. 

As  to  the  cuftom  I  think  they  have  found  fufficiently  on 
'1%  words  \  and  no  man  can  doubt  the  meaning.  I  (hoiild 
t^  fony,  if  I  could*  help  it,  to  fend  them  back  to  try  it  all 
■^r  again.  They  find  there  hath  been  a  court  held  from 
"^t  wTicPcpf  the  memory  of  man  runneth  not  to  the  con- 
^Jj:  And  that  by  ancient  cuftom,  conftables  Were  eligible 
•rd  eiefted  in  the  court  leet  of  the  faid  manory  froin 
-ongft  the  rcfians  of  the  manor  to  ferve  as  conftables  for 
»c  handred :  They  find  aif  ancient  cuftom  in  a  court  of 
T^tnemorial  ^xiftence;  the  cuftom  is  to  be  intended  as 
'>fval  with  its  exiftence— ^if  not  the  jury  would  have  found 
thcrwifeand  ftated  its  beginning. 

Mr.  Jaftice  jf/lon  obferved,  that  a  man  might  not  be 
ible  to  do  fervice  a^  two  leets  in  the  fame  refpefts,  and 
•.Tcfore  not  to'£nd  pledges  at  two  leets :  But  that  the  con- 
bbie  was  an  article  according  to  Haie^  hot  within  the  leet. 
I'^ce  SiW/r's  cafes,  Biltefiuorth. 
Mr.  Juftice  Willes  faid,  that  it  appeared  from  the  cafe  in 
^'^/<f,  that  the  exemption  which  might  be  chimed  only 

New 


Aj 
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New  Trial. . 

CTION  upon  9  polky  of  infiirancp  from  Crenadai 
^  to  London,  with  the  ufual  covpiants^  and  that  the 
Ibould  fail  to  and  £rpm  Greaacbu 

iThe  fhip  faikd^  and  on  Us  return  the  captaui  ftoppe4 
at  Antigua»  meaning  as  it  appeared  on  the  ftat<:  pf  the  evi- 
dence to  go  home,  and  not  to  continue  captain  the  whok 
Tojrage.  The  ih^>  laid  at  ^chc^r  off  Alitigu^  thiitf-fix 
{tours*  '       / 

The  fliq>  on  return  v?s  loft. 

Qoeftion:  Whether  this  a  devuti^?  0»c  fide  Lord^ 
JUaasfifld  oUeryedy  contended  that  every  tnoociCnt  ddaj 
was  a  deviation ;  the  other  that  a  devatipn  muft  be  a  crime  ; 
his  Lordfhip  reported  his  diredions'to  the  jury.  I  tci^ 
them  the  infured  was  obliged  tq  find  a  capt^  or  perfim  to 
take  the  condufk  of  the  Tefiei  ^  that  it  appeared  diis  debj 
was  owing  to  the  ftaying  for  a  mate.  At  that  time  in  mt 
own  mind  I  wa3  inclined  tp  think  it  V  ^eyi^tiont  1:rut  I  k^ 
k  to  t\ifi  jury^  they  found  it  no  deviation. 

Mr.  Wallaci^TYut  the  captain,  in  doubt  of  the  abilities 
of  the  mailer,  endeavoured  to  get  a  mate,  't'hat  the  fhip 
was  becalmed  oi£  Dominica ;  thjit  the  captain  endeavoured 
in  the  mean  while  to^  get  a  matej  but  falling  yent  to  An- 
tigmi  dire^Uy.  That  there  was  no  exprefs  dcviati<m,  for 
tkit  it  is  not  pretended  the  flilp  was  out  of  the  line  di  her 
voyage,  no  time  fpent  in  trade  for  himfelf.  Nothing 
more  was  done  than  what  proper  care  r<rquired  to  pre* 
.  vent  the  lofs  of  the  vefiel  \  and  nothix^g  more  than  fetting 
the  mafter  on  (hore  and  returning  dire^y.  As  to  acciden- 
tal circumftances  of  what  ftorms  he  might  either  have  fidkn 
into  or  avoided  by  this  neceilary  and  prudent  ffcep,  that  this 
win  not  vary  the  cafe. 

Mr.  Dunning — ^Jhat  there  was  nothing  to  vary  the  cafe 
as  before  the  jury  and  that  to  them  it  was  very  properly  left  \ 
■     that  the  delay  was  for  the  interei^  of  the  perfons  concerned 
in  bringing  thb  action. 

Mr.  Mansfield — For  the  new  trial. 
^  422  j      That  the  evidence  went  fufRciently  in  proof  of  a  devia- 
tion ;  that  whether  by  going  fifty  or  an  hundred  leagues  out 
of  the  way,  or  by  loitering  in  the  harbour,  it  would  be  all 
.  ,  alike. 

That 
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Tbt  the  gronnd  was  altered  fi<5m  ^hat  had  bees  taken 
"Tponthetrials, for  then  it  had  been  attcnfited  to  juftifydtf  • 
deviatidni  but  now  to  prorc  there  wai  none. 

^to neteffitj:,  whkh  was  the  g^nnd  on  whidi the  cap* 
Tan  hirafdf  had  refted,  he  might  have  got  a  mate  at  Gm- 
mcb'i  that  it  wa§  no  txcatt  that  the  men  in  the  vcBtt  were 
oot  capaHei  foit  pndper  men  ought  to  have  been  provided 
liiai  thef  iet  from  the  port  of  departure.  He  condsded 
with  oUi^rviBgi  that  he  thought  the  jury  were  men  act 
much  acqn^ted  with  queftions  of  that  fort ;  to  which  Mr. 
Wiiilace  anfwered  that  Cne  of  them  was  a  captain  bf  a  fhip 
himfelE 

Mn  BearcrGft—TbsX  it  v^  a  Ircty  plain  cafe  for  a  licW 
trial,  and  that  if  any  thing  bettet  had  been  poifible  to  have 
been  faki^  Mr.  W^iaee  would  never  have  endeavoured  to 
cxcde  the  deviation,  by  fajnng  the  daptain  carxdird  on  no 
^ndeforhimfelf. 

Lord  Mati^id-^Tht  incllnatidh  df  my  mind  h  modi 
tJtt&mcas on iumming  up;  but  I  doubt  on  fuch  a  cafe 
«^  tiw  jmy  have  found  the  verdad  whether  there  Ikouid 
kancwtriaL  They  fet  fail  from  Grenada,  no  necdSity 
^deby,  if  the  maftcr  had  been  fick,  or  dne  of  the  men 
<hd,  thqr  niight  have  delayed  twice  as  long  without  any- 
^Mad  tf  oomplaiiit  from  the  delay. 

There  has  bed&  no  fraud,  no  imendoti  of  carrying  on 
trade  far  tfccmiieliresi  dns  does  not  indeed  alter  tbe  point  of 
iaw)  Mt  taaif  aker  thrreaions  for  granting  a  xsew  tnal  after 

Mr.  J^ce  j^n  ieemed  td  think  it  was  ndt  a&iich  mt- 
^  when  they  changed  the  maficr  df  their  toyage,  or 
vimi  thiy  fet  out ;  And  it  might  be  more  expedi* 
(wQsat  Antigua.  And  as  td  ilhieft  he  fayl  he  isiveU  at 
ptfaK,  but  hf  the  fubre<|uent  letter  he  fays  he  has  been  UI. 

Mr.  Joftite  #id&v-4f  there  had  been  no  finding  1  ihould 
^  been  at  a  loTs  ho«^  to  direct ;  they  certainly  were  bound 
^0  fet  M  vrith  proper  men.    h  miy  Be  dangerous  however 
^coaftfue  tkircy^bs  houirs  dehy  fatil^  for  it  w^uld  be  very . 
^  tat  (Sammdrec  that  fixch  a  delay,  for  wliich  there  was 
^good  reafon  for  the  fecurity  df  the  (hip,  fhouid  be  held 
cf  hdx  prqudiee  id  the  captain :  Thoogli  perhaps  he  would 
IttTs  done  bettcf  if  he  had  avoided  the  delay,  by  providing  r     ^    - 
^ things necc&rybcfdte  he  fet  out;  there  would  Be  no  ^  ^^  ■* 
'^^'^^hig^  Emr^  a  delay  of  five  hours  migiat  be  ccoiflnied 

U 
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If  the  court  think  it  necelTary  to  t^^  time  I  (hall  be  vny 
ready ;  but  I  fee  at  prefent  no  caufc  for  fctting  afidc  the 
vcrdift. 
•Of  dfevia.      Mr,  Jufticc  AJbhwrfi  held  that  the  captain,  appear^,  how- 
V**?  TJ^"*  ever  it  might  fc,  evidently  to  have  done  his  .be:ft  for  the 
charge  end  f*f^^7  ^  ^^  y^SA  \  and  that  after  it  had  bficn  tried  by  a 
whcr?  not,  jury  of  merchants  ♦  he  Ihould  be  very  unwilling  to  un* 
Tide  Par.     fettle. 
xcr's  Laws 
of  ihlpinff 

and  infur-       Cofert  difchargcd  the  Rulci 

ancc  310— 
322,  3J0— 

Fiike  and  Rout. 

On  a  Motion  for  a  prohibition* 

JRESCRIPTION  lafd  that  he  and  his  anccftors^  ird 

thofe  whofc  eftatc  he  hath^  have  immemorialiy  held 

and  oijoyed  a  certain  pevr. 

Contended,  that  it  is  not  good  without  fliewUig  that  he 
repftiredi  or  his  anceftorii  &c« 

Mr.  Juftice  AJlon — It  certainly  needs  n6t  be  alledged  on 
-^  declaration }  nor  firther  needs  it  be  proved.  The  pew 
might  neter  want  repairs :  Or  be  it  as  it  will,  if  a  man  an<i 
his  imcdlors  have  held  time  which  no  man  canTemember 
to  the  contrary,  (for  I  don't  fee  that  it  is  ncceflary  to  prc- 
^*ribe  from  R.  i.*)  furdy  this  is  fufiicient  to  fupport  a  daim 
of  right ;  the  repairs  are  only  evidences 

Lord  Mansfield-^Ytit  it  is  not  barely  by  fetting  in  it )  for 
that  may  be  by  leave  from  the  ordinary. 

Mr.  Jufticc  AJlon — Being  immemorially  ufcd  with  tlic 
houie  is  ground  of  preicription,  or  building  the  pew  nu^ 
be  found  a  title. 

Mr.  Juftice  ^Awr;^— Perhaps  as  a  claim  againft  common 
right  it  may  be  in  the  cafe  of  toll,  which  requires  coofiderj- 
C  424  ]   tion  to  be  alledged  and  proved.     Mr.  Juftice  AJlon  I  (houlJ 
be  very  glad  to  hear  the  cafe  argued. 

Accordingly  it  ftood  over; 

Mr. 

.  *  Fi-om  the  reign  of  R.  the  firft  has  Keen  the  commencemeat  of  kgu 
memory  ever  fuice  frdm  3  £.  i .  ch.  39.  Vid6  %  Commentar  and  contUuc? 
to  befo  nov.  tho'from  ihc  Uuer  period  to  the  prefent  year  1776,  ha  ff  *-t 

of  ^01  vfif-.. 
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\fr.  Juftkc  AJhn  laid,  that  if  they  meant  to  sffgue*  th^ 
*it  he  {hot^d  bfc  gljid  to  hear  it  argued  whfcn  the  court  was 
Jill,  and  to  kno%ir  if  thfey  had  any  cafes. 

Mr.  Wailaci  mentioned  the  cafe  of  Kenri^-k  and  Taylor^ 
Wtijim^  Repi  326.  where  Lord  Chief  Juftiec  Lee  fiiid  it 
Vdi  r»ot  ncceflaiy  to  flxew  repairs  againft  a  wrong  d*)er  3  bc- 
".afe  it  was  ^  rule  of  law,  that  you  need  not  ih^yf  any  taufe* 
niinft  t  wrong  doer,  but  of  the  ordinary  it  is  othctwife  j  for 
if  common  right  he  has  the  difpofal  of  feats,  and  repairs 
rjirt  be  pt-oted,  for  you  cannot  ouft  the  ordinary  without 
ihcwing  cdnfidefation. 

Mr.  Juftkc  Jt/lofi-^As  to  the  iy!c  the  ordirtary  had  it  ridt 
rf  coRmwrn  right  Ihil  it  iHU  be  intended  the  pterfon  ^hol 
ircicribes  was  the  builder  of  the  ayle  5  and  if  otherwife  it 
pvjK  be  aHedged.  And  where  the  allegation  1$  neccflary, 
^\  not  laid  iti  the  declaration,  it  S^ill  not  be  pfefumed  ;  and 
tfcordingly  whierc  the  fcicntcr  was  not  laM  in  an  aftion  for 
i-iving  a  mad  bull — ^bad^  thc^igh  there  was  a  veniict  for^he 
p^Titiffl  And  fo  the  cafe  in  Sati.  Buxeridht  and  ^B(&pe^  and  ^  g^  ^^j 
i  uic  in  Lfttwyche  \  and  therefore  where  repairs  are  neceffii-» 
7,  tbey  cannot  be  intended  without  being  alledged. 

Mr,  ^f^/Aif^— That  in  the  cafe  of  tc^  it  was  neceflary  to 
'r;te  confideration,  but  not  necclFary  to  alledge  confidcr* 
:::on.        .  .■        "  '  ■  * 

hn&  alfo  the  diftitt^dd  cori^erfling  the  fituation  of  a  Vide 
y^.    2  Jnfl.  306*  12  ilo.  '  ^JTr* 

Mr.  Jufticc  Ajbhurfi—'Wx^x  they  might  amend  the  fug-  [j  :.pJ'?. 
••^on  before  the  prohibition  ifTiied. 

Mr.  Cooper — That  prefcription  for  a  feat  in  the  church 
■  :s  in  itfclf  of  a  temporal  nature,  and  generally  went  along 
'^'Th  the  freehold  •,  and  therefore  that  the  fuit  was  in  its 
'V.gihil,  atom  Aonjufike,     Gafe  of  Loyd.  • 

Mr.  Wallace — ^^Fhat  whefe  thtrc  is  a  diilurbancc  in  a  pew, 
T  t*  ordinary  has  a  jurifdiftion.  * 

^Ir.  C^per — ^Where  it  is  firft  brought  here  the  court  Vill 
"iraw  the  tral  to  the  common  law,  though  where  they 
•  ^mmcnced  in  the  ordinary's  court,  there  might  fce  no  ori-  [  4^55  ] 
^nal  dcfeft  of  jurifdiaion.*  *    J 

Rule  to  (hew  caufe  whyfuggeftion  (houldnot  be  amended 
^ifrtupon.     Vide    Siderfin  89   and.  361.     Barrow  againft 

Keenfs 

*  Aerdlbritim  noti  duclt  ted  fequitur  fuum  prlncipalc. 
Omat  magif  dignum  trahic  ad  fe  minus  dlgnum.  , 

^z  demum  rem  leget  cxiftixnaadit  (^uibui  mtus  i^tCcaimu 
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Bo^^*    £«»«•     3  Leving  7a>  was  alio  dred  which  is  lo  iKis  efief(^ 

^'^  A    prohibition  was  moved^    luggefting  that   the  trial  of 

letters  patents  and  all  grants  of  the  crd#n  is  at  eomnibn  Iit^; 

and  not  fai^  the.cccldiaftital  court;  and  that  the  dcfendint 

had  libelled  againft  hiih  for  tythes  upon  titk  to  the  jpcfbry 

by  letters  patent  from  the  cro^rai  xnore  ancient*     Refolved, 

tlttt  the  foundation  of  the  ftlit  beiiig  the  tort  iia  Withdraw- 

JMon  y    ^°S  ^  tythes,  and  the  title  only  an  incident,  the  coun 

Sfaitfpe  3     fhall  try  the  tein{toral  matter  fo  bng  as  they  proceed  as  th.* 

Gpdke,  tore  temporal  Jaw  would  in  fiich  cafe ;  but  ii^hen  they  prbtccd  in 

inm^^  a  {emporal  matter  othcrwife  than  thfc  temporal  liw  wouldt 

called  I  ehv  they  arct  then  to  ^  prohibited ;  biit  not  befott.     In  Ln\ 

crketteh    are  cited  I  A.  3^  4.  12  Rep»  66i    3  Cr9iJ^66$f    jCn. 

C«fcEliJt    jS$.  jSatirMd  Rogers. 

Note^  'the  hext  cafe  ih  Levint^  AJbltf  and  Fechkt^., 
fccms  vefy  full  to  thiJ  principal  cafe  of  ^iflk  and  Rssn. 
A^on  on  the  cafe — Plaintiff  declared  that  he  is  ieifed 
df  E  mefluage }  and  that  he  and  all  thofe  que  eftate  hi 
hath,  have  time  biit  of  mind  had  all  the  feats,  and  the  fole 
lb{tulture  in  the  church ;  and  that  the  defendant  difturbcd 
Imhi 

After  verdl<El  for  the  plaintiff,  in  arrcft  5f  judgmcni 
that  he  had  ihewn  no  coniideration,  in  not  preferiQng  10 
tepaih  To  which  it  was  faid,  that  againft  a  ftranger,  ••: 
lBrong-4oer,  no  title  or  confideration  is  necefiary  to  K^ 
ihewh;  but  where  he  claims  againft  the  ordinary  himfclf 
he  ought  tb'  fhow  feme  caufe^  ai  building,  repairing ;  Ar<^ 
^  upon  that  report  it  {ttisas  to  have  bcenrefcrf'ved,  per  curh 
Oft  unummiter^ 


I 

fec( 


'  tJ  the  cafe  above  of  the  iiidifhneni  for  driring  drer  s 
thild,  I  have  foiind  the  court  were  of  o{Mni(m  that  the 
lecpnd  Wks  (bfficiently  laid,  aiid  bad  evidence  to-lupport  it 
p  ^g  -»  Mr.  DunnUf-^Thzt  there  was  difagrcemeat  between  thr 
^  ^  ''evidence^  wheAer  the  horfes  were  trotting  orwalking;  arJ 
that  to  (Uppprt  the  fecond  count,  there  was  not  evideDie 
that  any  w  the  king's  fubjecbs  were  frightened  or  endanger- 
ed. That  ilie  whole  misfortune  arofe  fstUQ  {dacix^  the 
dbild  ih  a  very  imprudent  fituation,  and  leaivmg  it  there,  m 
a  public  fireet.  That  the  unhappy  event  wasy  m  fiune  dc 
giree,  iiiiputable  io  the  drayman ;  but  mlich  more  to  thofr 
trhb  pkced  the  child  there.    Aiid  that  the  tibjc&  of  th< 

aftioa 

f  Qvod  ^nt  Qi  iem^re  petins  ih  jure* 

QttiSibet  evifUmUa  mris  five  fadi  phit  avt  mimu  tajfct  ftctodAi  «]• 
"^^n  ^uod  intefattitur  firmiutcAi. 
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^noa  vaS|  prot>ably,  the  dcodbndj  by  the  particular  fiiiS^ 
ing  coQceming  the  wheel. 

That  tlie  mdi£kment  charges  misfortune  or  mifchance, 
which  arc  known  otherwife  than  as  crimes  hj  the  laws  of 
this  country. 

lliat  if  the  evident^  proves  any  thing,  it  proves  fome- 
thing  not  charged  in  the  indi&ment ;  and  therefore)  at  any 
ritty  too  much  or  nothing.  And  therefore  that  the  vetdiik 
Bvoid. 

Lord  MMhsfield^lx,  wji?  tery  properly  left  to  the  jury 
Dpon  the  fecofkd  count.  Here  is  a  dray  in  the  ftreett  df 
loDddDi  goitig  a  fafter  pace  than  a  trot  %  (it  is  faid  in  the  / 
evidence  between  a  trot  aiid  a  gallop)  it  appears  he  was  twen^ 
tv  nrds  behind  the  hoHes  i  The  people  were  terrified^  anA 
tricdont. 

It  is  faid  Oil  the  other  fide;  he  was  at  the  horfes*  heads  $ 
ht  this  is  contrary  evidence  very  proper  to  be  left  to  the 
im.  And  it  weighs  very  much  with  tne  that  he  j»n  awaiy 
bmcdiatdyx  driving  as  bft  as  he  could. 

Award. 

;  .  ■■...'...  ' 

DM  a  difpute  about  'i  ijiurch«i*ate»  one  party  offered  % 
fubmifiion;  But  it  was  contended^  that  the  matter 
<^ang  originalLy  of  ecclefiaftical  cognizance^  they  ihould  go' 
^  d  definitive  fcntence  into  that  court. 
^  Lord  MafisjUU-^ls  not  a  fubmiiBon  ftronger  than  any 
^tence  ?  If  they  will  not  take  a  fubmiiQon  offered,  with 
payment  of  full  coftSj  I  will  confider  of  it  tUs  time  twelve^ 
ta?tifh,  « 

New  trial. 

A  SSlGNEES  bring  anaOion  df  money  Had  aiid 
XjL  tcdved^  tc  recover  debts  due  to  a  bankrupt.  Evi- 
^o^  of  commiffidn  fiied ;  docket ;  petition  to  the  loxd  .    . 

^!^2aceUor»  in  the  uiual  fdrm ;  bond  to  prove  the  bank*  [  4^7  3 
^iftcy.    All  thefe  proceedings  By  the  defendant* 

After  an  this  a  letter  to  the  bankrupt  was  written  by  the  '^|f*¥j**A 

(!efeadant>  who  had  done  all  thefe  aOs,  (Bering  to  ft<»p  "^^^ 

proceedings  under  the  commiffion»  cm  payment  of  5C0I.        dnde 

The  mooey  paid,  and  defendant  contended  againft  the  H^inft  tU 
*   '^  '         °  iwrti^to 

the  firitid,  though  all  cfae  world  befidet  msy  be  permitted  t6  controvert  it. 

H  h    .  affigneesy 
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jffigpees,  that  no  aA  of  bankruptcy  irats  eovtfnktefdf  tSl ; 

time  fubfequept  to  this  payment.        .    . 

liord  MamfiiUf  in  iDoking  his  report^  is|id  he  was  o 
opinioOs  Pn  ^^c  trialy  that  it  lay  not  in  the  xnoutb  of  th( 
dofisndant  to  fay  this,  when  he  had  gone  through  (b  man] 
proceedings}  extremely  unjuft  and  opprd&vc»- in  ai^  othc; 
iricw, 

Whatjcver  it  might  be  with  refpeft  to  other  perlbns^  • 
thought  it  conclulive  againfl  the  defendanti  and  I  left  it  u 
the.  jury,  whether  they  believed  thefe  a&s  of  tbedafend^M 
fraudulent :  Aad  then  if  they  did,,  that  as  to  the  point  c 
law,  my  opinion  was,  the  aifignees  needed  not  to  ihcw  an 
4>ther  evidence,  fo  far  as  defendant  was  concerned;  ai 
jcfpeciaUy  as  the  docket  was  npt  withdrawn  on.  the  groui) 
of  new  information,  but  on  the  exprefs  terms  of  the  monr 
-.being  paid.  This  I  thought  was  as  ftrong  as  any  thlr, 
could  be. 

Mr.  Davenport — ^Wlien  I  ftate  them  claiipipg  as  affignec 
they  ought  to  prove  the  bankruptcy  not  by  the  weakncfs 
the  defendant,  but  by  their  ovrn  ftrength-t 

That  if  the  queftion  had  ftood  on  the  particular  time 
bfinkfuptcy,   the  defendant's  acknowledgment   muft   ha 
.concluded  him;  but  not  if  there  was  no  adl  of  bankrupL 
^tbena  or  even  now.  ^ 

That  the  petition  and  bpnd,  &c.  were  no  proofs  of  tan 
ruptcy. 

rf  there  had  been  apy  doubt,  whether  aA  of  bonkruptc 
or  not,  and  the  defendant  had  coUuiively  afliftcd  in  attemj 
ing  to  make  colour  of  it  as  one,  then  I  admit,  on  the  forwc 
the  cafe,  that  the  aflignees  might  have  con^e  againil  the  . 
fendant. 
J.  -      Lord  Mansfield — ^The  whole  argument  feems  to  turn 
L  4^<>  J  a  circle ;  that  affignees,  when  they  bring  an  Ji^on,   ir. 
ihew  an  a£t  of  bankruptcy  committed  *,  and  then  •  it   Ix 
i^  —that  there  is  no  proofT 
.    The  propriety  of  proof  mud  depend  on  the  party  c 
;^    ,  ^  ccrned  2  His  declarations  are  evideiKC  againft  himJcff; 
writings  are  evidence  \  much  more  lus  oath  is  evidence. 
•    Andfoiu  a  cafe  wiilch  frequently  occurs^  fuppofc  a  ' 
ditOT  to  agree  with  a  trader,  that  one  ihaU  come  and  . 


^  Res  inter  aIio$  a6la  altcri  nocerc  hon  (lct)et. 
.  Ailegaus  torf  itmlinem  I'ltam  noo  eft  audietuluA. 
Allcgans  contraria  nou  cil  audiendus. 
Nfimo  lucrabitur  de  injuria  fua  propria. 
\  Quilibct  delict  caufam  teocrc  fua  vi ;  non  imbcciIUtate  adreHsrit. 
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ad  lie  &all  deny   himfelf,  and  thrf  take  out  tiie  ,COtxh^ 
niflion  bf  collufion.    The  parties  (hall  never  \>c  permitted 
0  fay  it  was  by  confent  and  coviiv ;  die  bankrupt  fhall  ne- 
(cr  be  permitted  to  fav  fo :  And  this  was  decided  in  a  capital 
sfe/  that  the  bankrupt  jQiall  not  come  »  year  a^enmiyisi  *  Pern>t*t. 
md  plead  it  was  agreed  between  them,  and  thcreforeiio  The  doc- 
tal  bankruptcy.     But  yet  this  (hould  not  be  a  bankruptcy^  trine  it  fi«  - 
B  againft  a  honS  fide  creditor.     And  there  is  not  a  more  be-  ?*^"  ^^. 
iraaal  pomt  ui  the  law.  ^  volnmary 

The  extortion  is  fufficient  evidence  againA  him/elf.    He  coivcy- 
yi  not  lay,  *•  I  afted  very  cruelly,  and  with  great  extor-  »"^^- 
'  tion;  but  there  is  nothing  in  my  admiilion  of  the  bank- 
*  ruptcy,  which  was  void  and  falfe." 

If  he  could  have  ihewn  any  thing  that  he  was  innocent  \ 
bd  withdrawn  the  docket,  on  betttr  iniformation,  and  had 
taken  no  advantage ;  fo  that  he  could  have  denied  the  bank* 
ruptcy,  confifient  with  innocetKe,  it  would  have  been  fuf* 
Sdoit. 

And  thus  the  evidence  was  left,  not  as  conchiAve,  Indeed, 
but  very  fit  to  be  left  to  the  jury  *,  and  very  properly  they 
fcrod,  I  think. 

Mr.  Jufticc  A/ion  J  much  to  the  lame  effeft }  relying  prin- 
Dp&ily  on  withdrawing  the  docket,  onpayn^nt. 

Evidence. 

tl  r  I  T  H  rcfpcA  to  the  cafe  of  J^nes  and  RatiJaff,  I 
yV  have  a  little  memorandum  "what  was  faid  by  l^ord 
Kmj/iiidf  on  the  fir  A  motion ;  which,  becaufe  it  more  fuU 
}  opens  the  nature  of  the  evidence  of  a  Minute-Book  of 
"C  Houfe  of  Lords,  I  infert  here. 

lord  Mofufirld — There  is  no  difference  between  the  Jour-    * 
id  and  Minutes :  For  there  is  not  a  word  added  upon  the 
iiai.    And  it  is.  not  a  loofe  minute  book,  but  a  regular  [  4^9  ^ 
nm  judgment,  is  read  the  fecond  day,  and  then  every 
'd  of  it  is  entered  upon  the  book.  - 
rhere  has  been  a  doubt,  whether  the  minutes  of  the 
life  of  Commons  could  be  admitted,  becaufe  not  a  court 
record :  But  they  being  evidence  of  public  bufinefs,  that 
cfdon  has  now  ceafed.     Are  the  books  of  the  Houfe  ol 
^b  to  be  carried  all  round  the  kingdom,  when  evety  per** 
has  a  right  to  refon  to  them  i    How  great  would  be  the 
onvenience ! 

fto  previous  proceedings,  the  whole  point  turned  here, 
er  there  had  been  an  appeal  and  decree :  So  that  there 
Hh  2  was 
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Was  no  ncccffity  to  give  tlxb  previous  proceedings  in  cvU 
dcncc. 

Return. 

r^l  HIS  ctufc  was  argued  on  Friday  the  23d  of  Novcni^ 
j^  Wr,  in  Michaelmas  term  17731  and  now  came  on< 
for  judgment  on  the  ninth  of  February  1774* 

On  an  a6tion  of  trefpafs  and  fitlfe  imprifonmentj  defen* 
dant  pleaded  a  fpecial  juftification,  on  a  capias  out  of  the 
lheriff*s  court,  On  a  caufe  bcfofe  that  cburt»  having  jurit 
di£lioh  of  the  fame,  in  which  the  defendant  levied  his 
plaint,  whereupon  proceedings  Wei'c  had,  which  the  cafe 
fet  forth,  and  a  capias  ifllied  frdih  the  faid  courts  cbihmand- 
ing  him  to  take  the  body  of  thedefendiiit,  &c. 

To  this  {ilea  there  was  a  fpecial  demurrer,  cbntaihing  three 
exceptions, 

1  ft,  That  the  caufe  of  afUon  was  not  fet  forth  j  only  that 
he  levied  his  plaint. 

2dly,  That  they  have  not  fliewn  the  tetum  madt  to  the 
irrit. 

3dly,  That  they  hate  not  fhewn  the  day  when  return- 
able. 

And  firft  it  was  contended,  from  2  RolPs  Abr,  that  if 
the  officer  who  takes  the  defendant  does  not  return  the  writ 
he  is  a  trefpaflbr,  tA  imih, 

Moorg  57. 

To  a  pluries  replevin  you  muft  return. 

2dlyi  when  ybu  juftify,  you  muft  Ibcw  the  caufe  of  ac-^ 
tion. 

2  Lutwychey  295. 

[  430  ]       sdly,  Return  muft  have  a  certain  day. 

2  Danv.  Cro.  Ja^  323. 

So  that  generaly,  though  a  court  be  held  from  three 
Weeks  to  three  weeks,  yet  the  return  muft  not  be  at  the 
next  court  \  but  the  writ  muft  have  a  certain  day  of  return. 

Lutiv.  914,  925. 

3  LivinXf  194; 

On  the  other  fide,  that  where  the  arreft  was  on  meihe 
pi*ocefs,  it  feethed  the  rule  was  as  Mr.  SuUfr  had  ftated,  but 
not  on  procefs  of  execution. 

That  in  the  cafe  in  SallitJ,  the  principal  determina- 
tion was  not  what  Mr.  Builrr  fpe^ — ^that  the  cafe  b  alio 
reported.  Lord  Raymndy  462,  and  4  Mod.  396,  and  ex- 

prefily 
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jtfelsljlidd  to  be  fo  diftingnifliecL  On  mdhe  proceis«  a| 
afiAs  ai  r^poftJendum^  greater  nicety  is  required.* 

So  in  Fvllif^s  cafCj  in  the  reportSj  5  &•  90,  fnrt  facias^ 
tkoecution  was  hdd  to  be  good^  without  return  of  the 
writ. 

So  if  a  man  be  taken  on  a  capias  ad  fdti^adendum^  the 
aecudonis  good,  though  the  writ  be  not  returned;  tar  tho 
pbintiff  has'the  effeft  of  his  fuit,  without  any  thing  far« 
tWtobtdoue. 

NoK  a;^  diefe  authorities  confined  to  difputes  between  the 
pinies,  and  where  the '  iheriff  is  p6uty.  Lane.  Cafe  of 
Mr^  and  Jdlfft  againft  the  (h^ ritf;  fame  diftin^on  takoi 
)Kt^  meme  procefs  and  execution. 

That  in  point  of  practice,  no  return  is  ever  made  to  a 
•ritof  execution ;  unlefs^it  be  for  a  fpecial  purpofe,  to  pro* 
ceed  againft  the  plaintiff.  * 

As  to  ftating  tlie  procefs,  i  Lev.  8 1 .  it  appears,  that  if 
tb  court  proceed  crroneouily,  action  (hall  not  lie  againll 
tbe  officer  for  falfi^  imprifonment. 

That  nothing  but  proxility  in  pleading  and  encreafe  of 
apence  would  follow. 

As  (q  obje£tion  that  the  precept*  ftated  is  void,  this  is  no 
boodatioQ  for  an  action  of  iBdfe  imprifonment. 

Mr.  A«//<r,  in  reply-— That  all  the  cafes  he  had  cited,  [  430 
ttccpt  the  firft,  were  ftated  to  be  on  execution :  And  that 
P'cnthe  firft  a{^>eaced  to  be  fo. 

Between  the  ^parties  the  diftin^on  holds,  but  not  with 
tk  fccriff's  officer,  who  inuft  purfue  the  authority,  or  elle 
bf  the  cafes  before  cited,  2d  I>atfi{).  Cro.  Eliz:  and  Cro.  Ja^ 
he  Q  a  trefpaflor,  ab  ipkw.  With  refpe£i  to  the  parties  who 
c^ot  return,  they  may  avail  thehifehes  of  the  writ, 
i^<»gh  it  be  hot  ^^etucned  ;*  but  otherWife  of  the  fherifT, 
»bofe  doty  it  is  to  return.  Cafe  4  Cb.  i.  which  fpcaks  of 
^^^^cme,  does  not  affeft  the  argument  \  for  liberate  is  not 
m  alternative  procefs.  The  cafe  in  5  Co.  is  between  the 
panics. 

How  far  the  cafe  of  Gwyn  and  P09U  may  go,  I  will  not 
%;  but  I  think  it  cannot  extend  fo  far  as  to  mike  it  mate* 
"*'•  to  this  point  to  enquire. 

^  the  fi^cond  cafe  it  was  only  the  ofEcer  who  juftified, 
^^  the  officer  is  not  cognizant  of  the  a£Uon,  but  the  ihe- 
ti  and  his  deputy  is. 

As 

l|  I«es  Bemxnem  cogic  ad  ixnjpofliblia. 
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As  to  the  third,'  .^..  Chfimberi  1kj%  k's  pidy  en-or.  '  This 
is  all  I  woiild  have  il;  for  this  19  confe&dly  encmgh  to 
ground  the  ^£tiop  >g^inft  the  parties  i  for  U^en  the  impiv 
foQimeyit  is  without  aathofity.  The  officer^  ifid^oed,  is  not 
cognizant  to  it,  as  faid  before }  but  if  bad  for  one,  it  is  bad 
for  both. 

.  Lord  Mtm^M^l  y^  k>ok  into  the  cafo :  It  tends  to 
fettle  a  poi9t  of  prance*  I  own  I  wiih  the  defendant  may 
be  right ;  I  don't  believe,  in  fadt,  they  ever  retura  e^ecu- 
ti9»» 

Aftervar^,  qn  t;he  ninth  of  February  1^74,  as  above, 
his  Lordfliip  delivered  the  opinion  of  the  cdort  to  this 
cffcft: 

Aft^  ftatisg  the  cafe,  and  pcnnts  of  kw  made  cm  the 
demurrrr,  utjupreu 

hs  to  the  iirft  objeAion,  that  the  caufe  of  a£kicm  is  not 
fet  fotth,  only  that  he  levied  his  plaint.  Yoo  will  fee  in 
Lilfk  Practical  S^gifter  what  the  nature  of  a  pbint  is  in  this 
inferior  court.     It's  in  the  nature  of  a  (hort  declaration. 

"Lro*  quondam  quer^hM-jHom  infra  jurifdiRmntm* 
r  ^^2  1       2  Perk.  914.    The  defendant  fets  forth  nuich  in  this 
manner. 

Formerly  the  courts  were  much  ftrijter  with  reipefi  to  the 
{oferior  courts  \  nor  would  prefume  any  thing  as  to  the 
,  procefs, 

a  Lev.  71. 

Raym-  81. 

But  2d  Mod*  95.  .  The  plaintiff  alledges  generaDy,  with- 
out faying  what  kind  of  trefpafs. 

As  to  &e  point  of  not  flwtwing  he  became  indebted  with- 
ip  the  jurifdii^ion,  the  fame  libmlity  is  tobeufcd.  If  the 
defendant  really  and  fhirly  had  meant  to  avail  hinifelf,  he 
would  have  pleaded  to  the  jurifdijbion  $^  or  it  would  ha\e 
been  bad  by  error.  The  fame  obgefkion  was  ovemxled  in 
Common  Fleas,  3 1  G.  a* 

The  fecond  objeAion,  of  no  return,  depends  upon  the 
difkln^on  between  a  mefo^  prote(s  and  execution. 

5  Co.  9^,  Sfiw/s  cafir*,  and  the  rcafon,  that  w^^Trrng 
more  is  to  be  done. 

.  The  cafe  cited  by  Mi*,  Bullety  as  a  principal  gromad,  i" 
appears,  was  on.  rodhe  procefs. 

The  cafe  in  Salkn  429,  was  in  repletia* 

5  AIcU. 

p  Quinoit  Dfpt  ubi  dcbett  ct  poSt,  UxmVm 
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;  Mod.  Tbe  court  faid^  «  die  oificer  is  not  pomfiiiible  if 
he  docs  not  rctnm  the  writ. 

The  third  obje£tion,  that  the  return  day  is  not  ihewn 
iortL  All  the  cafes  are  either  upon  mefne  procefs,  impar- 
Ifflcc,  or  jury  proccfs. 

It  is  admitted  to  be  good  when  the  appearance  is  enforced^ 
ffid  party  brought  into  court. 

lCr.48.    2  Cro.  284.  • 

The  reafon  why  the  day  ifaould  be  fhewn  certainly  ori 
ocfne  profidi  went  upon  a  difftnrcnt  ground. 

The  laft  cafe^  z  Mod.  59.  aflault  brought,  and  falfc  im- 
prifonmcnt. 

As  to  die  exception  of  ad  proxsmam  curiam,  inftead  of  [  433  2 
fating  forth  the  day  when  returnable,  the  chief  jufticc  hdd 
it  bad,  for  want  of  thb,  but*  the  three  other  jufticcs  held  it 
P«l.    And  how  can  the  return  be  certain  when  the  ]ndg* 
^o^rsdf£eindiem?  •  ' 

^c  are  all  three  of  opinion  that  the  Flea  was  good,  and 
Judgment  ought  to  be  for  the  Defendant. 

Affidavit. 

Not  to  be  defamatory  * 

LORD  Mansfield  obfervcd,  that  the  affidavits  of  the 
court  were  never  to  be  made  fubfervient  to  defama* 
^)  wd  complained  (as  he  had  done  on  a  Ute  occafion) 

rfthcpraftice. 

Sheriff. 

IT  fccms,  on  cnqttiry  into  the  practice,  the  Ihcriff  cannot 
have  poundage  till  the  goodis  arc  fold. 

Privilege. 

A  Man  aureftcd  in  attending  the  procefi  of  the  court. 
He  proceeded  as  fbr  a  contempt  againft  the  party  ar- 
^"^^^  and  brought  his  adtion  for  falfe  imprifonment.  His 
^omeyaade  up  the  aftidn,  on  the  defendant's  releafe  o# 
^  ^bt,  and  payment  of  cofts.  An  attachment  was  mov- 
^  ^gjunft  the  attonu^i  for  haiung.  compromized  the  mat^ 
^^  without  the  confcnt  of  his  principal. 

"  "  "    ^        •  Court 
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Court  faidhe  was  very  right ;  for  thatt^e  arreft  was  gopdi 
though  officer  puniihabre  for  the  contcoipt* 


D 


InfolVent  Ad. 

E  B  T  due  before  the  difchargc,  but  filvendum  w. 

^  fiitur9  2X,2,  day  fubfequent  to  the  difchargc.     Qud- 

tion,  whether  the  cfebtor  was  difchargcd  ^m  this  debt  r 
Mr.  Lucas  contended  he  was.  X^ord  Mansfield^  on  the  fu  J  i 
^n  ftating  of  the  cafe,  feem^d  to  doubt  \  and  Mr.  Jufticc 
jtfion  (aid  it  would  be  proper  to'  look  mto  tke  cafes.  An  i 
now  Lord  Mamjiel^^  tdd  Mr.  Li^as^  that  he  (Mr.  LuccS 
was  very  right  \  an4  Lord  Mansfield  faid  he  had  been  re^ 
[,434  ]  minded  by  his  clerk|  iafiter  the  rifing  of  the  coyrt,  that  he 
had  made  twenty  orders  accordingly.  It  is  when  the  mo- 
ney becomes  due,  not  when  payable  :  When  tl^e  contract  j 
upon  a  contingency,  it  difiers.'? 

Jenkins' znA  Jennings^  Bun  82* 

2  Sir.  249. 

This  was  on  th'  5  G.  3. 

Mr.  Juftice  A/Jon  obferved,  the  words  on  the  1 2  G.  ; 
were  much  ftrongcr^  contraAed^  accrued,  caufed  or  gro^ 
ing  due.  *        .     -        ••  • 

Parifh  Clcijc, 

Mandamus* 

ON  a  motion  for  a  mandamus  to  reftore  to  the  office  t^ 
parilh  clerk,  the  mandamus  was  refiifed,  the  portj  a;^ 
plying  not  having  ihewn  any  title,  in  the  opinion  of  thi 
court ;  and  it  appeared  there  was  a  pUnartj  of  office 
for  the  office  was  full  of  the  principal:'  And  the  coiir 
would  not  grant  ^  n$andanfus  to  admit  a  deputy. 

AdnuttcJ 

•  Thus  a  legacy  to  j1,  payable  when  he  arrives  at  twentf-onc,  &x\\  ' 
paid  to  the  itprefenutiTes  of  A,  i(  he  dies  before.  But  **  I  give  to  J 
"  when  he  arrives  at  twenty-one  years,'*  it  a  bpfed  legacy,  if  he  dtc  h' 
fore.  And  the  difiercoce  is,  whether  the  time  is  annexed  to  the  ftibftanre  • 
the  grant,  or  the  grant  abfolute,  and  the  time  annexed  to  the  payskcnt  .' 
tnift  to  executors  until  ji.  dirrivet  at  twenty-one ;  and  whcii'  he  has  an^tr 
cd  that  age  then  to  ^.  is  a  prefent  legacy ;  and  if  A»  diet  under  age,  uJ 
go  over  to  his  children. 
.  yido  Cofi  V.  Nt^M,  Bur,  p.  %%t,    iksui  vide  the  cafe,  p.  aaS. 
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AJmltted,  that  an  a£tion  for  fees  would  lie.  And  the 
;ppoiDtmeitt  of  a  parilh  clerk  may  be  gopdj  it  fecms,  with- 
pui  writing. 

Jl^beas  Corpus. 

IN  return  to  this  writ  a  married  ladf  was  brought  In^ 
court  who  appeared  to  have  been  extremely  ill  ufed  by 
!^  huiba&d )  he  demanded  her  to  be  reftored  to  him.  * 

h  appeared  (he  had  been  taken  out  of  his  hands  by  her 
ovn  confcnt,  and  for  his  fe^urity. 

Oq  her  appearance  in  obedience  to  the  writ  the  court  faid, 
i*  IliC  had  any  thing  to  fay  they  would  hear  her  and  would 
uke  carc^  if  it  wj|s  neceSaryi  J^ot  to  let  her  huibai^  take  [  435  2 
i<^  as  fbe  was  coming  back.  An4  that  a  tipftafF  was  in 
fuch  ixiilan^ics  fcAt ;  But  if  ihe  would  fay  nothing  the  court 
"Ji;I4not. 

^  Lord  Mansfieid  faid,  That  the  court  would  ncYCr  grant 
t^hcr  than  that  a  perfon  appearing  to  legal  procefsj  ^ould 
-^f  be  in  a  vvorfe  condition  th^  before.  * 

The  court  does  not  fay  but  that  hc.lhall  anfwer  if  he  Y?*"* 
fika  her;  the  court  fom^imcs  will  fay  that  they  will  not    °  * 
uuerpofc  when  he  takes  1^  in  court ;  and  in  the  cafe  of 
«i  infant  the  court  has  declared  fo. 

i^Ir.  Dunn'wg  was  cont^ding,  that  unlefs  where  there 
T*^  a  reparation  or  marriage  denied,  the  court  would  never 
|nten)ofe  ip  prpleA  a  femmes  repm. 

On  the  other  l^arid  it  was  faid,  I  think>  by  Lord  Mans- 
/f'3,  ^haj  this  inteqwfition  for  the  fafety  of  the  wife's  per- 
»'jn,  was  what  the  court  would  alway?  cxeirt  oq  due  appiU 
cation  and  proper  grounds. 

The  lady  faid  mc  (hould  be  glad  to  be  miftr.pfc  of  her 
oiHi  free  perfon  \  as  fhe  had  been  feparated  from  her  hut- 
t-nd  for  tei>  years, 

Lord  Mansfield — Madam,  It  is  not  in  my  power  to  dir 
^o:ce  you,  but  I  give  notice  the  court  will  never  fufffcr  the 
Huiband  to  take  her  on  return,  when  brought  up  by  an  /»fl- 
iijicvrpus. 

N'oticc«being  given  to  the  court  that  he  waited  ^t  a  neigh-  '^^.  P"^ 
'■during  coffee-houfe,  to  fcize  her  on  her  return,  the  court  p*arty"nd 
ftat  a  tipftafF  to  bring  him  i^ito  court,  and  on  his  appear-  witncfs  ai- 
'^  there  Wd  Mansfield  {2kA  to  him,  1  thought  you  had  tending 
^^  better  acquainted  with  the  praftice  of  the  court,  (for  JJ^n^^^'^^ 

he  nendo,  re- 
•  f  ASiMA  ItgU  nemlni  facit  injuriam. 
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he  was  an  attorney)  than  to  think  yoa  mig^t  fe^e  your  wife 
on  her  return  from  the  court :  Wc'had  exprefsly  declared, 
and  the  court  will  never  permit  it,  unlefs  thoy  fay  fo.  Even 
to  a  witnels  (much  more  to  a  party),  ^e  court  gives  full 
protedlioni  going,  continuing  in  the  court,  and  returning. 
If  you  had  dared  to  feizc  her  until  her  return  home,  (by 
which  I  mean  wherever  fhe  pleaTes  to  go)  I  fiiould  certainir 
have  committed  you.  The  court  will  never  endure  its  pro. 
cefs  fliould  be  made  fubfervient  to  this,  agaioft  a  p^on 
who  comes  up  in  obedience  to  it. 

I  436  ]  Society  of  Grays  Inn. 

ON  a  difputc  whether  rateable  or  not  \duch  flood  for 
trial— rMotion  to  flay  proceeding  on  a  (uggeftion  of 
a  petition  in  parliament,  without  any  other  fuggeftion  of 
any  thing  that  might  make  it  wrong  to  procera,  or  that 
eSeAual  juftice  could  not  be  done  in  the  cauie.  . 

LcHrd  Mansfield — The  ftrongcft  reafon  that  could  be  for 
their  going  on  to  trial,  that  they  have  applied  to  parlia- 
fiient  \  the  parliament  will  then  fee  what  is  the  legal  right 

Rioters. 

IN  cafe  of  fome  pcrfons  conviftcd  of  a  riot  at  Dover,  of 
"  a  violent  and  dangerous  kind,  and  who  were  brought 
up  to  recdvc  the  judgment  of  the  court.  Mr.  Juftice  Af:o^ 
pronounced  the  judgment  which  was,  that  the  court  oo 
their  conviftion  fct  a  fine  of  lool.  each  on  two  of  them; 
as  to  the  other  two  (for  there  were  four)  on  affidavit  c 
their  having  a  family  and  not  being  worth  5I.  after  payment 
of  their  debts ;  the  court  adjudged,  that  they  be  imprifoncd 
for  fix  months  each. 

Motion :  Tliat  the  prifoners  might  be  carried  down  to 
Dover  and  imprifoncd  there,  inftead  of  being  in  the  prifon 
of  this  court :  Thus  much  argued  that  it  was  in  the  powa 
of  the  court. 

Lord  Mansfield  faid,  he  had  no  doubt  of  the  power 
the  court  over  all  the  prifons  in  tlie  kingdom  ;*  biit  wouM 
not  interpofe  without  precedent  in  fuch  a  cafe  5  for  that  i 
was  a  very  great  riot,  and  man's  life  had  been  endangereij. 

,    Ruli 

*  5o  in  a  cafe  In  Sir  James  Burrow,   all  the  prifoni  to  Eoglaod  art  t>. 
prilbos  of  thii  court* 
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Rule  to  ihew  Caufe. 

PTTHEN  ;pi|  jnpv^  fSt  a  rukiailkCW  caufe  on  the  Rvlcflf 
yy   day  before  the  end  of  the  term,  the  rule  muft  be  !*■*>•• 

r.^n  fpccially  for  the  laft  day. 

•  ^TTace. 

PLACE  of  waiter  to  the  commifiloners  of  the  euftoms 
is  not  a  place  to  take  away  the  benefit  of  the  infoU 


Eafter 
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Notff  Seijcant  Burland  jucceeded  ,tbu   term^   as  em  (f  th< 

puiftie  Barons  of  the  Exchequer^   in  tbt  rgom  if  the  lati 

'  karned  and  much  ngret^nd  Judge,  Barm  AdamSy  w&  ia^ 

of  a  fever  on  the  circuit. 


Certificateu 


lERTIFICATE  in  difchargc  of  a  iKinkrapt  pcadin^ 
the  fuit  operates  in  the  nature  of  a  relealc. 

Award. 

TIME  elapfedi  which  i$  Umited  by  the  ftatute.  for  pro 
ceedmg  againft  an  award;  they  applied' for  an  it 
tacHment  for  non-performance  of  the  aw^. 

To  this  motion  it  was  fuggeftec!|  .in  dlTcharge  of  the  2! 
tachment,  that  they  were  at  iHue  in  the  court  of  exchequei 
on  the  validity  of  the  award. 

Lord  Mansfield — ^We  have  nothing  to  do  with  that — t 
fiatqte  bii^ds  the  court  of  exchequer  as  liic^U  as  this  court. 

New  Trial. 

MOTION  for  a  new  trial— Vedift  had  been  found  k 
plaintiff,  on  evidence  of  a  converfation  by  one 
the  witneiTes.     Affidavits  were  offired  of  an  alibi  at  tt. 
time  of  the  converfation  aliedged^  fworn  to,  namely,  tl;. 
i^e  perfon  who  fwore  was  then  in  another  place. 
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Court  granted  a  rule  to  ftay  proceedings  till  the  trial  of  r  438  3 
Ik  indi^Snenty  with  liberty  to  produce  a  copy  of  the  in- 
ii^tmdit  b  eiddcncc,  in  cafe  the  witneis  ihould  be  convi£l- 

Femme  Covert. 

BY  a  rule  of  court  nioney  had  been  direAed  to  be  pai4 
into  the  hands  of  a  father  for  the  benefit  of  his 
liagkcTy  who  was  a  £sinnie  covert. 

Tlie  father  refiifed  oh  apprehenfion  of  an.  a£tion.  And 
m  the  court  was  moved,  that  the  money  may  therefore  be 
llrechd  to  be  paid  into  the  hands  of  another  perfon^  named 
m  behalf  of  the  femme. 

The  court  faid  this  in  the  cafe  of  a  femme  covert  was  ana^ 
ogousto  levying  a  fine,  or  examining  before  chancery,  and 
krcfore  ihe  muft  appeair  in  perfoiL 


N 


Juftification. 

0  juftification  of  bail  fignify  any  thing  after  the  fhc« 
riffhas  been  ruled. 

Ifluc. 


YOU  cannot  fign  judgment  for  non-payment  for  the  if- 
fue,  until  demand  aftd  refiifaL 


Q 


,N^  motion  to  fct  afide  an  order  founded  on  the  9th 
of  G.  3.  for  building  Black-'Friars''Bridg€. 

litre  is  a  compulfbry  power  to  buy  in  lands  for  the  bet- 
ter building  of  the  bridge,  in  cafe  no  agreement  can  be 
nade;  this  power  is  given  to  the  mayor,  aldermenj  and 
u^monalty  in  conmion  council  aflembled. 

It  appeared  upon  the  cale  dated,  that  the  complainant 
&gainl\  thb  order  was  a  mortgagee  and  fo  ftated  in  the  or^ 
licr. 

ad.  That  the  otder  iinports  to  have  been  made  by  the 
i&27or,  commonalty  and  citizens. 

3d.  That  the  xneihe  proceedings  before  adjudication  are  [  439  3 
^  in  the  paft  tenie  ahd  not  in  the  prefent :  And  upon  thefe 
^eral  grounds  it  was  contended  the  orddr  ought  to  be 
ijaajhedi  there  was  another  point  that  they  have  ftated 
the  order  to  be  in  purfuance  of  the  aA,  without  faybg  in 
irha  xBaancr. 

And 
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And  $rft,  That  by  ftaiting  die  compSainant  to  be  mnrt- 
gagee  they  have  not  fhewn  a  cafe  upon  their  own  ftatlng 
whereby  it  appears  they  were  Impowered. 

2d.  That  there  is  no  fuch  corporation  as  the  mayor,  com 
xnonalty,  and  citizens  of  London  dcfcribed  in  the  a^t. 

3d.  That  the  paft  tcnfc  inAead  of  the  prefent  was  againi' 
precedent,  4hd  all  the  re;afon  of  the  law  which  iuppoies^ 
idnatters  before  it  be  done  eo  injlanlu 

4th.  That  ai£Hng  lindcr  a  fpecial  authority  they  (hcml 
have  (hewn  fpecially  how  they  Kad  purfttc J .  that    auth'.- 

rity-  .  , 

To  this  it  was  airfwercd,  firft — that  mortgagee  was  w'ii': 
in  the  general  words  of  the  aft  ^<  all  perfons  feized  of  an 
••  eftate  or  intereft."  Now  a  mortgagee  has  a  legal  eftate  ii 
the  term  and  an  equitable  intcreft  in  fccurity. 

'2d*  That  the  aft  does  not  mean  that  it  ihall  be  ucccfTrvrj 
to  give  the  corporation  of  London  a  nev^  corporate  nsr*;e 
and  that  the  proper  corporate  name  is  mayor,  commonar  j 
and  citizens. 

That  it  would  defeat  the  end  of  the  aft,  if  you  werq 
obliged  to  buy  inany  acres,  in  order  td  come  at  a  few. 

As  to  not  ufing  the  prefent  tenfein  proceedings,  that  thl 
would  have  been  abfurd  fp^aklng  of  things  not  done  ant: 
after. 

In  anfwer  to  this  it  was  replied,  that  all  afts  which  com 
pet  a  man  to  part  with  his  property  in  a  iummary  way  muli 
ever  be  purfucd  (h-iftly,  and  the  power  be  fully  fet  fbft! 
whereon  fuch  an  authority  is  given,  derogatory  to  the  com- 
mon law*  As  in  order  of  jnftices  for  removal  of  a4iauperj 
it  muft  be  Aated  complaint  was  made  by  chuFchwardcc.s 
that  it  may  be  fdea  the  quefbion  came  properly  before  the 
court.  And  if  the  removal  be  on  the  ^atute  cf  King  W^ 
it  muft  be  ftated^  that  the  patiper  was  likelf  to  becomt 
chargeable,  that  it  may  appear  they  had  juft  ground  laid  be 
fore  them  of  removal. 
r  440  \  ^*  Ip  purfusinoe  of  the  aft,"  without  ftating  in  what  manner^ 
is  oifly  telling  the  court,  that  in  their  conceptions,  they  have 
done  as  the  aft  direfts;  which  might  equally  be  an  anlwer  in 
any  cafe^  however  erroneous,  illegal,  or  oppreflive.  Tbtr 
court  b  to  judge  whether  they  have  proceeded  according  to 
the  aft>  npt  on  the  credit  of  fuch  a  general  deckration  of 
themielves  in  thek  own  cafe,  but  by  feeing,  on  I^al  er 
dence,  how  they  have  afted.  And  this  evidence,  if  thcr 
were  in  the  right,  they  ought  to  h>ve  laid  bdbrc  thv 
court.  ^     . 

As 
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As  to  frgfitiff  it  is  certainlf  1rxx>ng ;  for  the  law  pre- 
bio  all  i^  proceedings  to  be  on  record  the  inftant  the 
iifi^  ariJc. '  iimi,  there  are  cafes  nrhkh  prove  tl^t  fuch  a  va^ 
m,t  is  iataly  Lord  Raymond^  ^H^*  ConviAioB  upon 
firariflg,  6  {^  7  King  W*  quaihed,  becaufe  feid  that  a 
nvdi  fTMjl'ukfacrameniumf  and  riotprsftia. 

Lord  MMs^ld—TYm  is  a  very  nice  objeAion ;  becauCe 
then  the  man  has  taken  his  oath,  though  it  be  fuppoled 
aken  down  at  the  inftant,  it  muft  htpntJHfif.^  •  This 

Rejoinder — That  it  is  fii£Bcicnt  if  it  appears  that  the  per*  fccm*  to 

m empowered  t^  the  aft  are  the  perfons  treating  and  ap-  ^«  ^7^ 
^IrW  **  '^    per  ufcof 

^^^:  .  the  prcterf. 

This  is  not  an  authority  vefted  as  a  judicial  or  legiflatiTe  tum  pcrfcc- 
^cr;  but  it  is  a  capacity  given  and  vcftcd  in  theconfti-  tum;whidi 
aat  parts,  (whi^h  for '  thb  purpofe  are  the  mayor,  alder-  J]^'  ^"' 
aca,  and  cbnunon  council)  in  order  to  enlarge  their  pow-  ^^^^^  j„^ 

3Sof  piffchafing  lands.  not  impro- 

Now  if  there  is  an  authority  to  A.  to  purchafe  the  lands  V^^l  **^?* 
^f  A  his  treating  with  -B.  is  a  fufficient  proof  of  his  purfu-  ^Xm^ 
\wt  of  the  authority.  fens,  u 

The  city  of  London  could  not  be  a  purchafor,  under  othfr  (Unding  « 
kbiption  than  as  mayor,  aldermeti,  and  common  coun-  g^j^^^ 
^i  or  conunonalty.  betweeathe 

Now  if  the  name  commonalty  goes  &rther  than  common  paft  and 
^sncil,  and    includes  others  as  well  as  thcmfelves,    this  dieprefentt 
^rfufage  will  not  certainly  vitiate,  if  it  be  proved  the  par- 
^  empowered  have  all  concurred  in  the  contraft. 

That  mortgagee,  in  or  out  of  poileffion.  Is  within  the 
*^  "  eftatc  or  intereft  5"  and  if  you  muft  tender  the 
M^ole  mor^ge  money,  (which  was  contended)  you  may 
i^  obliged  to  tender  ao,oool.  for  a  purchafe  of  the  value  of 
^^*  That  as.  to  this  the  p^rovifion  is  optional  in  the  corpo« 
fJtion,  and  either  way  compulfory  on  the  party. 

As  to  the  obje&ion  of  pr^ftitii^  inftead  of  prjtJlaU  Jt  may  t  aa\  y 
bvc  its  place;  but  ui  things  which  are  done  after  fome 
^)  it  cannot  be  improper  to  ufe  a  tenfe  expreffive  of 
fe  being  fo  after  done. 

l/»d  Slansfield^^hi  this  cafe  the  pr^entum,  in  propriety 
tf  langoagc,  neceflarily  implies  the  prefcni. 

Mr.  Dunning  was  very  large  on  the  abfurdity  of  fuppoUng 
^^  aft  to  mean  the , corporation  muft  purchafe  all  to  come 
^fome;  the  public  accommodation  be  delayed  or  defeated, 
^%  do  not  take  greateftates  upon* their  hands  to  obtain  a 
''^c;  and  a  number  of  unneceflary  houfes  be  bought,  to 
^^  at  a  few  that  they  do  want. 

As 
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As  to  the  objeftion  to  the  tcnfc,  that  perhaps  there  ncre 
Was  a  time  when  falie  grammar  was  required  ^  but  thcr 
were  ^imes  in  which  the  diftin^on  between  faifc  and  tru 
grammar  was  not  fo  well  under llood  as  at  prcfent :  An 
there  were  always  times  in  which  people  took  notes  withe** 
knowing  what  they  took,  Or  underftandihg  what  the] 
heard  ;  and  thus  converted  into  nonicnfe  that  which  is  ' 
.  thofe  who  hear  and  tmderftand,  e3(trerticly  good  fenic»  N'^ 
did  grammar,  if  it,wai  felfe,  ever  m^keVoid  a  deed  or  r; 
cord.*  Nof  was  all  the  nicety  of  fpecial  pleading  requre 
in  peWbns  who  did  not  undertake  nor  pretend^  nor  on-1 
to  be  obliged,  to  underhand  ^ofe  dangerous  atid  mifchrcv 
ous  fubtleties:  .     , 

As  to  the  oBjeftion  fo  th<?  dcfcription,  it  ^aixioants  to  r. 
more  than  only  too  many  applied-^ou  have  all  applied 
A  few  of  that  all  i^ould  h^ve  done}  a  part  would  h^*. 
done ;  but  the  whole  cannot,  Beiides,  the  objeAion  w: 
not  made  at  the  quarter  feflions,  tirhen  competent  to  ha  .1 
been  made^  if  there  was  any  thing  in  it.*  ^ 
'  Serjeant  Glynn  was  againft  the  ordef,  Mr-  Bearcrwfi  arj 
Mr.  Duhkifig  in  fupport  of  it:  ^        , 

Lord  .Mtf/i^^W-^ What  was  meJti^t  td  be  gaificid,  fur 
pofing  the  party  complaining  fhould  fucceed  ? 

The  aiifw^r  was,  the  great  inconvenience  of  the  dimin^ 
tion  of  the  value  of  the  lands  remaining,  whereas  the  jui 
determined  only  on  the  value  of  fb  many  fqitare  feet  ' 
ground.  This  was  objefted^  as  a  coiifidefable  dcfeft  in  t] 
Taluation*    . 

Lord  Mansfi^ld^-^l  wiffi  yOu  dould  have  proceed^  to  fci 
tie  it  fome  other  way ;  for  it  niay  be  very  troubleibme  1 
L  442  ]  ^^^^  though  we  fhould  happen  to  be  for  them,  and  ii\< 
prevail  in  point  of  form  ;  (unlefs,  indeed,  we  (hdnU  thin 
that  there  is  no  .powcj?  to  force  the  mortgagee  to  fell  il 
land)  but  what  if  we  conceive  thefe  wa$  a  way,  and  a  pow( 
of  coming  at  the  lands,  and  that  they  had  been  ofily  irr 
gular  in  point  of  form  ? 

Terms  were  propofed  by  Mr.  Bearcroft. 

Mr.  Cox  faid,  he  hoped  he  fliould  render  a  rcfaente  u: 
necefiary,  by  fhewing  the  plainnefs  of  the  cafe,  in  wlut 
he  had  more  information  than  the  other  gentlemen* 

The  commiffioners  are  to  be  treated  vnth ;  the  mayo 
aldermen,  and  commonalty,  in  common  council  afiemblci 
are  the  commiffioners^  to  treat  \  but  when  the  conveyance 


•  Mala  gnunmatica  non  vitiat  chartim. 
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to  be  made,  this  is  to  be  done  by  the  city  in  general,  <«  thi 
y  mayor,  commonalty,  and  citizens  ;"  othervsriie  they  would 
ibon  petition  againft  the  adl^  if  they  were  to  be  called  on 
whenever  a  conveyance  was  to'  be  made. 

As  to  mortgagee,  it  fuppofes.  a  cafe  where  the  mortgage 
rtiay  cover  the  whole  prcmifles  ;  therefore  if  there  is  a  mort^      / 
gagec  not  in  poflcflion,  the  object  is,  that  the  city   nuy 
come  into  the  title  without  the  trouble  of  a  foreclglure  in 
Chancery. 

Mr.  ^/Uy/i^— Without  going  out  of  the  recoi-d,  the  ap^ 
plication  is  to  be  made  in  the  very  ftilc  ftated  in  the  re- 
cord. 

,  The  court  faid,  however,  that  whatever  there  might  be 
in  the  record,  tllere  Iva3  not  a  word  in  the  order.  Sed  v. 
infra.   . 

Lord  Mansfield — I  was  very  anxious  to  have  it  fettled  in 
an  amicable  manner ;  for  the  vidlory  will  be  very  hurtful  to 
tlie  party :  And  iiF  the  jury  are  to  affefs  hi  a  litigious  man<^ 
her,  ".they  will  fet  a  loofe  value  on  the  lands. 

Mr.  Dunning  obje^Eled  to  the  propofal  of  purchafing  the 
whole  term  ;  biit^  faid  that  there  could  be  no  objection,  he 
thought,  on  the  part  of  the  city,  to  make  an  enquiry. 

Lord  Mansfield^  had  inclined  to  a  reference.     This  is  Powcrt  dc- 
a  fpecial  authority  given  by  an  aft  of  parliament,  td  make  a  ''optoty  to 
man  part  with  his  lands  againft  his  will,  and  muft  tliercfore  p^ty  *th?' 
be  ftriftly  purfued  :  And  it  muft  appear  on  the  face  of  the  by  a6l  of 
proceedings  that  it  has  been  fo  purfued.  «>««'>  own' 

tcprcfcnu- 
tives,  to  he  very  ftrl^ly  cOnArued,  and  not  enlarged  by  ilitendiiient.     Quod  nota. 

The  firft  objeftion  is,    that  the  mayor,   aldermen,  and  That  the 
commonalty,    ar^    not  the  perfons    empowered,    but  the  ^*"*?^*^  ^^ 
mayors  citizeris,  ind  commonalty,  which  are  two  diftinft  tcdal'and" 
things  J   oiie  a  feciilar  body,  for  *  particulai*  pufpofes,   the  cannot  be 
other  a  corporation  at  large.     Can  we  look  into  the  conftitu-  ^^^^'^  ^Y 
tion  of  Londony   an'd  fay,    that   the  mayor,   citizens,   and  ^^^  ^nfti. 
commonalty  have  no  authority  j  or  that  it  is  made  by  the  mtion  of 
mayor,  aldermen,  and  commonalty,  in  common  council  afr  the  city,  or 
fembled,   when  ujion  the  face  of   the    record  it    appears  ^^  «odj«c- 
otherwifc  ? 

There  is  another  objeftion  j  which  Has  not  been  taken  no-  [  *443  ] 
ticc  of,  which  is,  that  it  docs  not  appear  that  Crohe^  the 
mortgagee  out  of  pdfleffion,  had  notice.     They  ftate,  in-  ffl^^^^ 
deed,  that  te  had  due  notice  ;   but  tliere  arc  feveral  fpccific  thority 
circumftances   required  by  the  aft,  which  ought  to  have  fliouldbe 
Been  ftnted,  in  ptirfuancc  of  a  fpecial  authority.  fpccjally 

li     ■  •  Nowf-^''"""- 
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Kow  as  to  the  incrits-*-(fdf  the  others  arc  objcffions 
againft  the  form)— Now  Croh,  it  rccms,  is  tcnaht  out  oi 
pofleiliony  for  a  two  or  four  year's  term,  I  thmk,  renuln' 
ing. 

The  mortgagee  is  not  compellable  to  account  with  the 
mortgagor,   and  there  is  a  great  difiertnce,   as  to  affect- 
ing  the  intcrefts  of  the  term..   Then  what  fays  the  aft ' 
The  itiottgagce  out  of  poflcffion  might  fign  to  any  body  \  li: 
ihall  fign  to  the  perfons  empowered*     Yes ;  but  under  cer- 
tain regulations. 
Mortgagee      J  Jcfirc  to  be  underftood  as  ilot  decidiing  that  the  city  maji 
^J^**"'    not  proceed  againft  mortgagee  and  mortgagor,  for  their  rci- 
•aghtboth  pe£tive  interefts.     With  mortgigeej  as  foranappbnionincr 
to  be  raide  of  th^  term  eftate ;  with  mortgagor  for  the  rcvcrfion ;  b» 
{K^heir  ^^^^  ^^^  ^^^  ^^^  ^  parties :  And  they  don't  come  i: 
nfpf dive    under  partitulat  prdvifions^  but  the  general  words; 
intcrelbare      Mr.  Juftice  AJfofi  laid,  that  ih  this  cafe  the  appearance  o 
coaccnicd.   ^g  mortgagor  would  not  fcure. 

He  concurred  with  Lord  MartsfiMy  in  i3tying  that  th 
judgment  was  very  unfatisfa£tory,  in  faying  tie  monc 
ihould  be  paid  to  Croie,  or  fome  other  perfon  interefteii 
whereas  the  aft  of  parliament  leaves  nothing  at  large,  h\ 
puts  them  to  an  award ;  and  calls  in  all  the  parties  ii 
terefted,  in  order  to  have  the  value  &irly  and  dearly  a 
,  fcflcd. 

Wright  .d^ainfi  Holford. 

Cafe  out  of  Chancery  for  Certificate;, 

THIS  arofe  upon  a  claufe  in  the  will  of  Mrs.  Hclpt 
wife  of  Peter  Holford^  made  by  virtue  of  powers  r 
fcrved  to  her  under  the  fcttlcment. 
[  444  ]       The  devife  was,  all  her  moieties  to  her  hufband^  for  I. 
without  impeachment  of  wafte;  limitation  of  a  term 
500  years,  as  provifioh  for  yotinger  Tons ;  then  limitation 
tail  male  to  the  elder  fon,  with  remainder  to  the  u(e  of 
and  every  the  daughter  and  daughters  of  her  by  her  huibazi 
the  aforcfaid  Peter  Holfbrd,   to  be  begotten^    and  to  t 
heirs  of  her  and  their  bodies,    lawfully  begotten  j   iii 
daughters,  if  more  than  one,  to  take  as  tenants  in  comm^ 
and  not  as  jdint-tenants  j  remainder  to  her  own  right  he 
in  fee*    She  died  without  revoking  her  will,  leaving  a  i 
by  him,  and  two  daughters,  Confiantia  and  Marian  am! 
fon  by  a  former  hulband^  who  was  the  phuntiff.    And  qu 

ti< 
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tion,  whether  the  plaintiff',  as  heir  at  law,  became  intitleJ, 
upon  the  death  of  C^nftantia  without  iilue,  under  thedifpo- 
lition  of  the  will :  or  whether  the  (hare  went  to  the  other 
iil^cr,  by  furvivorfhip  i 

Oq  the  £de  of  the  heir  at  law — I  fliall  lay  this  down  as 
a  principle  in  law,  as  old  as  //.  7.  and  down  to  the  prefcnt 
times,  that  the  hdr  at  law  b  not  to  be  difinheritcd  but  by 
aprefs  lievifej  or  necellarily  implied,  and  that  probable  con» 
jeciure  will  not  do.  I  (hall  cite  Gardiner  and  SMdon^  and 
Williams  and  firtntm,  which,  I  think,  are  precifely  the  fame 
with  this,  and  have  only  a  colour  of  diftin£tion  at  bcft,  and 
that  a  very  flight  one.  I  ihall  take  notice  of  the  cafe  of 
Holmes,  and  (hall  make  a  few  curfory  obfervations  on  tht 
bog  fbing  of  ca(es  which  have  arifen. 

Certainty  is  the  grand  object  of  the  law,  on  the  conffa-uc- 
tion  of  a  will,  as  it  is  moil  highly  expedient  that  difpofiti* 
oos  of  eihtes  (hould  be  preferved.  How  is  this  to  be  at* 
lained,  but  by  the  principle  I  have  infifted  on  ?  If  the  heir 
bediiiaherited  by  any  thing  lefs,  inflead  of  a  certain  devife, 
(or  what  I  take  to  be  the  fame,  a  neceiTary  implication)  if 
^]rthe  ftrongeft  probability  be  admitted  to  fupply  this,  un« 
certainty  and  conjecture  will  be  introduced;  whereas  no  ob« 
feiritf  can  be,  iif  necefiary  implication  be  required :  For 
oeceffitj  is  an  extreipe,  and  all  extremes  are  very  eaiily  de- 

Lord  MoftjJUld  (aid,  no  one  doubted  the  cafe  of  Gardner 
3nd  iheUm  %  they  only  explained  the  meaning  of  neceflary 
implicatbn.  Lord  Hardwcke^  in  the  cafe  of  Corringtbn  and 
HcHiar,  never  doubted  the  cafe  of  Gardiner  and  Sheldon^ 
l)ut  only  (hewed  what  a  neceflary  implication  was.  There  a 
^Q^  had  made  an  eftate  to  A,  for  ninety-nine  years,  with 
^  fabfequent  limitations  over*  No  man  can  fay  it  was  ne- 
crfary  he  (hould  mean  to  fay,  «  if  he  To  Ibng  live."  He 
oight  have  given  a  man  .an  eftate  for  ninety-nine  years ;  but 
derail  the  circumftances,  the  court  judged  the  intent  to  be 
certain,  or  neceHarily  implied.  A  neceflary  implication  is, 
^crc  the  intent  upon  the  whole  is  clear,  (o  as  to  fatisfy  the 
«onfcicncc  of  the  court,  and  that  no  rcafonable  man  who  [  445  3 
^  it  can  doubt,  and  muft  be  upon  the  will  itfelf,  and 
^  from  any  thing  out  of  the  will. 

Serjeant  if/// proceeded  with  the  ca(e  of  Cumber  and  Hill, 
ft.  64. 

WiiJiams  and  Brown* 

There  is  not  only  a  want  of  necefl^ary  implication,  but  the 

«roi3  rczaamdcr,  fuppofing  it  well  and  fufficicntly  conveyed 

liz  by 
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by  the  cxpreffions,  and  not  too  uncertain  and  indefinite  to 
take  effeft,  cannot  here  be  fupported,  becaufc  bad  in  law  in 
Its  origin,  even  admitting  the  teftatrix  had  intended  crofi 
remainders,  and^ell  and  fufficiently  exprcflcd  her  intenti- 
ton,  according  to  law :  For  in  this  cafe  it  being  to  daughter 
or  daughters,  lawfully  to  be  begotten,  there  might  have 
been  more  than  twO)  and  no  crofs  remaihder  fhould  be  be- 
twecn  more  than  two,  and  therefore  thus  the  fiipport  would 
be  not  good  of  the  crofs  remainders  contended  for ;  which, 
if  they  could  bic  proved  to  have  been  intended^  muft  be  prov- 
ed in  fuch  a  manner  as,  it  is  humbly  fubmitted  to  youi 
Lordfhip,  will  not  agree  with  law* 

The  words  are  almofl  the  fame  as  in  dumber  and  Hill  \ 
and  what  has  been  obfcrved' of  crofs  remainders,  as  a  reafon 
bf  their  being  fo  reftrained  and  circtfmfcribed  ^s  I  am  cor- 
tending  before  your  Lordfhip  they  have  been,  by  ancier.t 
and  fuccefHve  adjudications,  isj  that  they  create  great  coc- 
fufion. 

How  far  this-  reafbii  holdsj  or  what  othct,  it  is  not  mv 
bufindfS  to  iniift  on.  However,  it  is  enough  for  me  if  I 
prove,  that  in  faft  a  rule  of  law,  fettled  by  decifibns,  there 
is  now  flanding,  which,  whether  for  the  reafon  hinted  to 
above,  or  for  whatever  other,  jwill  not  allow  crofs  remain- 
ders  but  by  heceilary  implication  ;  nor  between  inore  thin 
two.  And  a  devife  mufl  be  good  in  its  original  creaticn, 
or  it  cannot  be  eftablifhed  by  fubfequent  event.  If  this  be 
admitted,  then  in  the  cafe  before  us*  the  hufband  being  liv- 
ing at  the  making  of  the  will,  there  might  have  been  more 
than  two.  But  if  there  be  a  difference j  it  muft  arife  on  the 
word  refpeftive  ;  %vhich  is  fuperflaous :  For  it  muft  be  un- 
derflood  where  the  perfons  are  of  the  fame  fcx.  And  B(h 
ton  very  ingeuioufly,  as  he  does  every  thing,  explains  thr 
Maxim.       maxim,    exprejfto  eorttm  qua  taclte  wfuni  nihil  operaiur. 

[The  cafe  of  Cumber  was  cited  from  the  bench,  wuic!i 
was  to  his  gfandfon,  Htndon^  and  his  granddaughter,  ar.u 
the  heirs  of  their  bodies  refpcftively.] 

Serjeant  Hill  continued — In  the  cafe  of  Dor,  on  the  de- 

liiife  of  BurvilUy  againfl  Burwlte,   if  the  implication  h?A 

not  been  raifcd,  the  eftatc  would  have  gone  from  and  not 

r  ^^(5  -]  to  the  heir  at  law :  And  this  is  confonant  to  the  principles  I 

let  out  with,  and  fo  Holmes  and  MeynelL 

Ejcftment— "  I  devife  all  my  lands  in  A,  to  hiy  two  daujb- 
"  tcrs,  E.  and  A.  M.  and  the  heirs  of  their  body,  equai'y 
"  to  be  divided  among  them.     And  if  ihey  die  without  il- 

«  fuc, 
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*'  fuc,  then  all  to  my  aephew,  F,  M.  with  divers  remain^ 
♦•  ders  over/' 

This,  being  the  cafe  of  a  teftator,  (hould  be  eoycmcd  by 
intention,  as  in  13  if.  7.  a  devife  tQ  a  fon  and  heir,  after 
the  death  of  his  vnfe,  n^akes  an  eftate  to  the  wife,  for  her 
life.  This  is  proof  of  what  intention  he  was  fpeaking  of 
not  being  a  probable  ^onjefture,  but  n[eceflary  implication, 
in  the  ftrifteft  fenfe ;'  an  eftate  to  the  heir,  after  the  death 
of  the  wife:  He  was  not  then  to  have  It  .before ;  nor  was 
any  third  pcrfon  to  take  5  and  therefore  the  wife  muft :  And 
the  difpofition  was  fuch  in  that  cafe,  it  wz%  faid,  as  prudence 
acd  r^on  WQuld  juftify.-rrAnd  what  was  the  cafe  ?  It  was 
ia  favour  of  the  ppfterity  of  the  teftator,  who  could  not 
orherwife  take  but  by  fuch  implication,  and  the  whole  wa^ 
Intended,  and  altogether.  And  the  word  ali^  he  faid,  (hew- 
ed plainly  the  whole  was  intended  to  pafs  together. 

-^;'''»  330* 

Cro.  Ja.  365,     Gilbert  and  Witten. 

The  cafe  Lord  Chief  Juftice  Ptmberion  denied  isj  where 
tkrc  was  an  exprefi  crofs  remainder  limited,  and  therefore 
cmnot  be  law. 

Lord  Hardwtcle^  i  Atkins^  2 1 5.  Devife  to  two  daugh- 
fa^  and  the  heirs  of  their  bodies ;  and,  for  default  of  fuch 
ilie,  remainder  over :  That  this  was  to  be  underftood  ref- 
peffiFe  iflue.  If  the  word  had  been,  "  If  they  die  without 
*  iflue  heirs  of  their  or  either  of  their  bodies,"  this  I  adr 
^^  in  any  cafe,  would  create  a  crofs  remainder.  But  here 
t'ic  words  are  "  All  and  every  the  daughter  and  daughters! 
'  of  the  body  of  the  faid  P^ter  Hoifrrd,  on  the  body  of  me, 
'  Conftaraia  jffolfirdy  begotten." 

No  more  than  a  devife  to  the  daughters,  and  the  heirs  of 
idrbody  or  bodies,  to  take  as  tenants  in  common,  if  more 
«ian  one.  This  is  no  more  than  to  the  heirs  of  their  bo-» 
lies  5  and,  on  failure  of  iflue  of  any  one  of  them,  then  the 
h:ire  goes  to  the  heir.  But  it  is  faid  if  there  had  been  one 
ailv,  {he  ihould  have  taken  all ;  Why  if  more  ft^ould  not 
Hi  ihares  go  by  furvivoril^ip  ? 

I  aofwer — ^The  intent  is  not  fq  ftrong  as  to  be  neceflary  % 
ini  if  I  can  find  any  dift'mftion  between  the  one  cafe  and 
ae  other,  I  conceive  it  to  be  fufficient  to  keep  the  eftate  in 
iieWir  at  law.  Now  portions  to  daughters  are  generally 
[Tven  to  tlicm  as  advancement  in  marriage  5  accruer  of  fliafe  j-  ^^^  -j 
>v  furvivorlhip  might  eome  too  late  to  be  of  ufe  in  that  ref- 
'^ft;  and  it  is  only  probable  conjefture  therefore  to  fay  that 
ae  meant  fuch  iliarc  Ihould  accrue,  rather  than  defcend  to 

ihe 
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the  heir.  TThercforc  it  wd^  I  grounded  myfclf  on  this  pn:i' 
ciplc  at  firft  that  certain  intent,  not  probable  conje£hirc,  vas 
ncceffary  in  difherifon  of  the  heir. 

Mr,  HarJgrtfve  on  the  other  fide^ — ^I  fubmit  the  fame  r ca- 
fon,  which  induced  h^  to  prefer  the  iflue  male  to  the  iflu« 
of  her  former  huiband,  would  alfo  induce  to  prefer  the  iSut 
female  to  the  heir  at  law,  The  limitation  to  the  daughter 
IS  ftill  more  material^  for  it  Js  to  ^W  and  every  my  daughtci 
and  daughters  j  therefore  if  there  had  been  one  daughter  on 
ly  bom,  (he  would  have  been  jpreferred  to  the  heir.  No^ 
what  difference  can  be  effeftually  taken  to  (hew  that  the  hei: 
was  meant  to  be  preferred  to  the  reft  of  the  daughters, 
T^fiorc  than  one  upon  the  dcrath  of  6ne  \  who  was  not  prf 
fcrred  to  that;  one  if  th^rc  had  been  one  onljr :  Then  the  li 
mitation'  over  to  the  heir  at  law  is  thi? — «'  and  ft^r  default  o 
«'  fuch  ifliie"  what  ifliie  is  this?  It  refers  to  the  prcceden 
words  "  all  and  every'*  for  the  daughters  Should  take  in  re 
mainder  before  the  heir,  who  was  riot  to  take  until  after 
failure  as  full  as  could  be  cxpreflcd, 

Dyer  303,  Crofs  remainder  between  more  than  two  an 
^tgaipft  the  heir, 

4  Leon,  Where  the  court  adjudged  in  a /manner  whJci 
fiiews  that  in  2^ncient  times,  where  a  mor^  "g'd  intcrppetJ 
tion  of  wills  was  held  than  has  b^en  for  a  long  time  paft,  itr 
plicative  conftrudtions  were  admitted  to  raiTc  crpik  remair 
ders,  where  rsafon  fupported  them.  The  next  cafe  I  &j 
cite  is  Holmes  and  AIcpell-r-Rayfyiond — Skinner^^JSir  Slxnr.: 
^ones — and  Polhxf. 

I  fhould  not  have  relied  pn  the  word  •*  all"  (b  ftrongl; 
if  it  had  not  been  relied  on  in  a  determined  cafe,  Spelmn 
and  Stomry  9  May%    1768, 

Th^  words  of  Lotd  Camden  are,  **  this  cafe  is  very  clrt 
"  on  the  word?  e^ich  and  every,  independent  of  the  autho 
*f  rities  J  and  is  much  ftronger  than  the  cafe  of  Wrighi  an 
f*  Cndognriy^  \i\  which  I  grounded  my  opinion  on  ^rticfdi' 
"  and  Be/l.''— And  I  truft  I  fhall  (hew  this  was  the  vcr 
cafe  which  was  the  ground  with  the  houfe, 

Lord   ManffM — Vou  muft    not  go  to  that,    for  tha 
[meaning  the  fupppfing  decifion  in  the  Houfe  of   Lord' 
wotild  prevent  our  fending  the  Cafe  back.     I  don't  think  \i 
[  448  J   fa<51  it  wis  determined,  for  ihe  judges  were  not  called  in» 
was  up--^nd  ftaid  a  little,  and  then  went  out— 4}at  be  k  as 

will 

^  The  cifc  which  \n  lieforc  tlie  court  bow  of  Wright  mod  HolfoHft  «« 
U&derihmd,  onlj  the  names  diBering. 
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vill,  we  muft  take  it  for  graoted  it  was  not  determined  there, 
for  the  court  of  chancery  can't  fend  a  cafe  prccifely  the 
fsne  vhidi  has  been  akeady  determined  in  die  Houfe  of 
Lords. 

Mr.  Hargrove  continued— -I  fiiall  only  beg  leave  to  fay, 
tliat  Lord  NortUngton  determined  for  us*   - 

Lord  Afansfitld'-^Yau  don't  mean  on  the  appeal.  This 
V3S  explained,  and  at  laft  it  appeared  Lord  Northington  was 
admitted  to  have  thrown  out  an  opinion  in  their  favour,  and 
VIt.  Hargrove  proceeded  to  obferve,  that  he  had  ^ated 
Mr.  Torie  in  his  argument^  as  holding  it  too  clear  to  be  ar- 
gocd. 

In  the  cafe  where  they  rcfufcd  to  imply  a  crofs  remainder; 
tills  waS|  becaufe  it  was  to  have  arifen  upon  a  contingency 
which  never  happened  the  devifcc  dying  before  fixtccn,  this 
is  the  cafe  m  Djer»  Two  reafons  arc  given  in  the  cafe  of 
Wftrt  and  Wttterff  againft  crofs  remainders,  one  that  the 
<tnfe  being  to  the  two  fons  by  exprcfs  limitation,  there 
fliodd  be  no  crofe  remamders  by  implication ;  fecond,  not 
fewccn  more  than  two,  but  this  cafe  has  been  fince  deter- 
nined  on  contrary  reafons ;  and  it  is  not  doubted  that  % 
man  may  create  crofs  renuinders  between  more ;  by  cxprefi 
words.  The  only  queftion  is  therefore,  whether  he  iatisfies 
the  court  upon  die  circumftances  of  his  intent.  In  Cum* 
^achy  the  word  <*  relpedtively*'  was  uftd,  which  certainly 
fttmcdto  imply  the  limitation  over  to  t^flce  cffeft  in  failure  of 
^rpcctive  lEhe,  which  muft  mean  excUiOve  of  crofs  re- 
2ttindcrs  j  and  the  word  «  all"  was  not  there.  The  cafe 
of  W.  and  Brcivn  was  (h-onger,  for  the  word  **  all*'  was  in 
A*  will,  but  there  was  alfo  the  word  "  refpeftively ;"  and 
'^T«gh  it  was  laid  the  court  did  not  determine  in  the  cafe  of 
^^' ^x\L  Brown  upon  that  word,  yet  in  Davenport ^  it  is  ad- 
Wcd  tlicv  did, 

1  ::?prchrnd  that  the  preceding  devifes  to  the  fons  are 
rot  3  lery  different  thing  from  the  devifes  to  the  daughters  ; 
^tr7  fimily  has  a  greater  re^d  to  fons — ^and  it  rather  turn? 
the  other  way — fhe  meant  it  to  defcend  entire  to  the  fons ; 
t  tnotfo  to  the  daughter^ — and  I  apprehend  what  is  ob- 
'jcrved  by  way  of  interpretation  ftands  in  its  fullibr<>e, 

J  Lean.  14.  Devife  to  the  fons,  and  if  they  died  without 
^'^^i  remainder— there  was  what  Lord  Pemberton  calls  in 
t  c  cafe  of  Holmes  and  Meyneil  a  prefgmption  of  nature, 
'-it  he  would  not  difinherit  his  iflue  in  favour  of  a  ftran- 
y'l  the  cafe  of  Holmes  and  Afeyne/f,  it  was  faid,  was  not 
'  -'onj,  there  were  only  the  words  «  tHey  and  all."    I 

contend. 
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contend,  there  was  alfo  in  that  cafe  the  fame  preibmptiaix 
of  nature  which  I  hope  will  always  prevail,  over  an  intent 
in  the  leaft  degree  doubtful^  exprefTed  in  difherifon  of  ttu. 
heir. 
t  449  ]  [It  ^^  objeftcd,  that  if  it  wa^  pnco  determined. in  tho 
pourt  of  Chancery,  this  would  bar  a  cafe  being  made. 

Lord  Mansjield-^ot  at  all,   when  they  conic  for  farther 
dircftion^  than  what  appear  on  the  decrce.Q 

It  was  faid,,  and  I  don't  4eny  it,  other  parts  of  the  will 

may  be  looked  into  to  explain — -this  1  don't  deny  \  and  i 

hope  it  wjll  be  fo ;  there  is  a  limitation  with  rclpeft  to  the 

younger  children,  that  if  any  of  the  younger  children  die 

unmarried  and  under  age,  that  then  the  (hare  or  portion 

fhall  go  to  the  furvivor  \  arid  if  all,  then  the  (hare  to  go  tc» 

the  inheritance.     This  infiiled  for,  inferring  a  like  intoi- 

tion  here  (which  was  the  ufe  made)  -would,  I  think,  rather 

imply  that  if  thpre  had  been  a  like  intention,  the  maker  ot 

the  will  knew  how  to  limit  a  crofs  remainder  in  e^qircls 

words,   had  done  it,  and   therefore  yrould   have  done  it. 

The  maker  of  the  will  in  that  claufe  relating  to  yoimgci 

children,  was  not  fatisfied  with  implying  crols  remaind<7» 

in  default  of  ifliie ;  but  took  care  it  fhoqld  pais  by  the  pre- 

per  way  of  exprefs  limitatiqn.     The^e  apipears  a  predileftion 

I  deny  not  \  but  we  are  not  to  look  into  tliis  appearance,  nor 

the  grounds  of  this  predileftion,  but  rely  on  the  dear  and 

certain  title  of  the  heir  not  to  be  defeated,  unlefs  by  clear- 

nefs  and  certainty  againft  it.     We  rely  on  an  old  diftin^tion 

not  admitting  crofs  reniainders,  where   they    might  have 

arifcn  betweeii  more  than  twp.     I  fliall  content  myfelf  witli 

faying,   that  all  the  cafes  cited  differed  materially  as  to  the 

circumftances,  the  heir  would  have   been  diiinherited  m 

fome  of  them,  if  the  crofs  remainders  had  not  been  implied; 

in  an  other   it  would  have  gone  in  diiherifpn  of  the  tcivzr 

tor's  remaining  children  refpeftively. 

Lord  Mansfield — Let  it  ftand  over. 

Does  not  Lord  Har^v^icke  rely  greatly  on  the  ufc  of  the 

word  «  |-efpeftively"  in  the  cafe  of  Qvmber  and  Hilly  and 

Williams  and  Brown  ?  And  the  word  ^'  refpc^vely"  diJ- 

joins  the  inheritance  v  and  this  is  very  near  as  ftrong  as  the 

word  which  you  admit  would  imply  a  crpfs-remaindcr.     To 

this   it  was  ?igain  infixed,  that   fuperfluous  words,  which 

;pu(l  have  been  implied  if  not  exprcfled,  could  make  no  -J- 

^S^tation, 

Loni 
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Lord  Mansfield — In  conftru&ion  of  intent  it  certainly 
7ould,*  as  where  it  is  in  default  of  (uch  ifllie  the  whole  to 
p  over,  this  would  have  been  implied  if  not  exprcSed  ;  an4 
]::  i\it  want  of  fuch  words  appearing  in  the  will,  would  moke 
i  ^t2t  difference  in  argument  of  intent.  [It  (eems  where 
::k.'  word  «  whole''  was  ufed  in  Holmes  and  Meynell  with  the 
^oril  «  all,"  nothing  would  pafe  until  the  whole  could  go 
*-a- ;  and  in  the  mean  while  the  daughters  on  failure  of 
ifu':  would  take  by  furvivorihip  refpedtively.]  But  if  thefe 
r.  rJs  v;erc  abfent,  the  implication  would  ampimt  to  no  more  ([  450  ] 
(•iiieh  upon  other  fpecial  circumilances)  than  that  the 
^kok  would  be  to  go  over  finally  but  by  parcels  ;  that  on 
fciiiire  of  the  refpeftive  ifiiie,  the  (hare  would  defcend  to 
tac  i^'^hmtance. 

Tiic  cafe  came  on  for  judgment  the  laft  day  of  the  term, 
aii  Lord  Mansfield  delivered  the  judgment  of  the  court  tq 

May  21,   1774. 

i  ibimd  it  the  cuftom  to  fay  nothing  upon  cafes  which 
»3:T.t  for  certificate  ;  nor  to  declare  any  reafons  upon  the 
J^ficate* — ^True  the  bar  might  come  at  the  opinion  when 
*  unie  on  in  chancery ;  but  I  thinj|&  the  cuftom  was  wrong. 
l-uwo  cafes  before  us  ftand  for  our  opinion  upon  ccrtifi- 
"'?,  and  we  (hall  ftate  as  follows. 

"he  cafe  of  Wright .  and  Holford^  articles  of  agreement 
i?*'i  marriage  of  Conftantiay  then  the  widow  of  John 
^  ^^yhty  Ihe  was  impowcred  to  make  a  difpofition  by  a  deed 
*il  two  witnclTcs,.  or  a  will  with  three  witnefles,  of  any 
•'^tc  which  fhould  conip  to  her  during  coverture,  or  by  def- 
'tit  to  licr  hufband,  or  any  remainders  or  reverfions  under 
'^  Icttlcment,  which  fhould  arife.  She  became  entitled  as 
^jh-:r  by  the  death  of  her  brother  to  an  undivided  moiety 
^iijch  he  gives  in  truft  to  her  hufband  for  life,  without  im- 
,«achment  of  wafte,  (then  a  term  of  five  hundred  years 
■^itk  cftates  tail  to  the  fons  of  the  marriage,)  and  then  fol- 
^^'s  d5\  ife  of  the  fame  eftate  to  the  ufe  of  all  and  every  the 
laughter  and  daughters  of  me  the  faid  C.  by  P,  Holford  law- 
'^^■y,  cs*i.%  and  the  heirs  of  their  body  bwfuUy ;  fuch  daugh- 
^  if  more  than  one,  [to  take  as  tenants  in  common  an^ 
■^t  as  joint-tenants,!  and  for  default  of  fuch  ifllie  to  the  heirs 

of 

^'W  79«-So.  on  .the  maiim,  ConftniAio  eorum  qux  tacitc  infunt  nihil 
opcmtur ;  and  ^acon^i  maxims. 
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of  mc  Confianiia  for  ever.  She  died  without  revoking  be: 
vill,  leaving  a  fon  and  heir  at  law  and  two  daughters. — On? 
died  at  two  vears  old,  the  other  is  unmarried  and  an  infant 
Queftion,  tncrcfore  upon  the  death  of  the  elder  daugbtc: 
an  infant  and  without  ifliie  -,  whether  the  heir  at  law  b? 
canue  entitled  after  th?  death  of  ^.  Holfrrd  ?  We  (hall  not  g^ 
into  the  cafes  which  would  be  too  long  the  laft  day  of  term 
but  we  fliall  ftate  the  certificate^  in  fuch  words  as  will  earn 
the  reafons  with  them,  and  will  manlfcft  the  dSftinftion  be 
twecn  this  and  the  cafes  of  Cumber  and  //?//,  an4  Will'un^, 
and  Brown  ftrongly  relied  pn  by  Serjeant  JFfiV/. 

The  opinion  we  are  of  will  be  certified  in  thefe  word?— 
t<  thare  are  no  words  in  the  fettlcment  of  remainders  or  rr 
verfions  to  limit  over  the  fhare  of  the  two  daughters,  upo- 
their  dying  without  heirs  of  their  bodies  refpectivcly  *,  oi 
the  contrary  the  whole  cftaXe  is  exprefely  limited  over  up« 
tbe  failure  of  all  the  daughters  and  all  their  ifliic.**  (TTiefi 
words  are  emphatically  put  in  to  fatisfy  Mr,  Seijcanti  Hilf 
there  i$  no  limitation  upon  failure  of  daughters  refpc^velT 
r  45^  ]  or  of  th?  heirs  of  their  bodies  rcfpeftivclyj  but  in  as  fu'i 
words  as  can  be,  general  and  total  failure  of  all  and  ever 
the  daughters,  and  all  and  every  their  ifllic. 
We  think  they  take  cHoss  kemainders^ 

Warranty, 

New  trials  "w  /TOTION  for  a  new  trial  on  a  verdift  againft  evidence 
HcrX«i-  -^V-*-  "P^"  ^^  ^^^^  ^^  warranty,  for  an  horic  of  th 

ally  where    price  of   1 7I. 

thcperfon.  Lord  Mansfifid — I  would  advife  you  to  fet  down  wi:^ 
I'd  ^^^^  y^"*"  ^^^^  rather  than  come  for  a  new  trial  when  the  jur 
dia  is*  wm  ^®^c  determined  for  the  fc!ler.  No  ground  for  a  new  tria 
be  rfcacd  Better  it  fhould  be  determined  once  for  all  right  or  wrong. 

with  lome- 
thing  of  a 
criminal  ia«  ^^   •    -1 

ture.  Jsj^w  Trial. 

ON  an  aftion  brought  fbr  mal-proftcution  againft  an  r 
torney,  the  jury  had  found  for  the  defendant  -,  t. 
plaintiff  moved  to  be  let  in  to  a  new  trial. 

The  court   faid,   defendant  was^  fuiBciently    tried   one 
where  the  fuit  was  criminal.* 

Attachment 

*  NeiRp  bit  dlfcn'men  ninilut  pro  eodM»  4pli^o, 
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Attachment. 

THE  attachment  goes  of  courfc  for  non-performance  of 
an  award ;  an(l  ip  order  tq  get  rid  of  it,  you  muft  fct 
Ji^thc  awards 

ITfccmswhcrc  a  Ipecial  cafe  has  been  referved  a  new  trial 
has  been  granted,   without  previoufly  fetting  afide  the 
fcracTTcrdift, 

Cofts  in  Ejcdment. 

WHERE  there  is  ejeftment,  land  judgment  agamft  the 
defendant  by  defiiult,  there  is  no  recovery  of  cofts 
upon  the  judgment,  becaufc  the  defendant  is  only  nominal. 
h  this  cafe  you  may  bring  an  aAion  in  confequcnce  of  judg- 
ement to  recover  mcfnc  profits,  and  cofts  of  eje^hnent. 

Goodright, 
EJECTMENT, 

^4eflion  on  thf  EfftEl  of  a  Reftduarj  Claufe. 

rSTATOR  fcifed  in  fee,  made  his  will  in  1753,  ^'^^^ 
this  cbufe-r-**  in  cafe  my  pcrfonal  cftate  (which  I 
^ivc  before  devHed  to  my  wife)  be  not  fufficient  for  payment 
P«  debts,  then  I  devife  my  lands  in  Aldercombfi  to  truftees 
fcr  payment  of  my  debts ;  and  if  not  fufficient,  then  the 
ffvcrfioQ  of  inheritance  of  my  wife's  jointure  to  be  liable  ; 
^  the  reft  and  rcfidue  of  my  real  and  perfonal  eftate  what- 
fccTcr  and  wherefoever  to  my  dearly  beloved  wife."  The 
^ifc  proved  the  will,  the  pcrfonalty  was  fufficient  to  pay  his 
ccbts, 

,  Qscftioi) :  Whether  he  meant  to  comprize  the  eftate  de- 
nfcd  to  the  truftees,  and  include  it  in  the  reflduary  claufe  i 
^ He  did,  the  wife  will  take;  if  not,  the  heir. 

Contended,  that  he  could  not  mean  to  give  this  eftate  to 
^  vifc  J  becaufc  he  thought  that  it  might  not  be  fufficient 

to 
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to  pay  debts,  Rov/s  cafe — "  dcvife  to  R.  j8.  if  He  pay  ail 
**  my  debts  and  funeral  expenccs  for  ever ;  and  if  he  do 
^*  not  pay  them,  devife  to  Mrs.  £.  F.  all  the  reft  and  reii- 
^  due  not  herein  before  bequeathed.'*  Devife  contended  to 
be  executory ;  but  as  B.  died  before  the  teftator  the  court 
would  not  admit  of  that ;  and  they  fsdd  that  Mrs.  E.  could 
not  take  by  the  refiduary  claufe. 

The  different  words  "  not  before  devifed**  wJiich  were 
in  that  cafe  make  no  alteration,  but  are  merely  tautologous. 
The  refiduary  claufe  is  here,  as  generally,  mere  matter  of 
courfe ;  there  is  a  cafe  where  a  man  with  words  wide  enough 
to  pafs  his  whol^  iAtereft  not  Imowing  of  ^n  intereii  he  haii, 
it  did  not  pafs. 

1  P.  W.  302.  Coke  and  Qakky,  jf.  went  to.  fea ;  his  £1- 
ther  left  during  his  abfence  certain  leafehold  eftates  to  him 
he  returning  left  his  gold  buttons^  tobacco-b6x,  and  all  other 
things  to  liis  dear  friend  Oakley.  Queftion,  whether  the 
leafehold  eftates  would  pafs  ?  Trcver  held  dot^  and  that  ex- 
ecutor held  as  truftec. 

JVlr.  IVilfon — On  the  ftate  of  the  queftio^i,  that  if  any 
thing  the  heir  feemed  to  have  the  worll  cafe,  becaufc  the  firlt 
claufe  gave  to  the  truftees,  the  other  to  the  wife ;  and  th^ 
queftion  (even  if  it  were  any  thing)  only  between  the  wife 
and  truft^ics. 

But  take  the  whole  it  is  thus.  If  deyifte  fhoulil  take  upon 
failure  of  a  contingency  which  i\ever  happened  \  now  on  the 
plain  intent  I  fubmit  the  devifee  fhould  not. 
C  453  3  ^^'^  w^s  determined  on  the  ground  of  a  lapfed  devife. 
Wright  and  Holt  was  the  ground.  He  devifes  exprcfsly  all 
his  glands  in  E.  to  J.  Carter  ^  and  his  heirs  5  and  if  he  die  J 
without  heirs,  then  over.  Carter  died  without  iifue,  in  the 
life  of  the  teftator.  The  devife  over  can't  take  place,  even 
under  the  reilduary  claufe,  becaufe  the  lands  had  been  c.\- 
prefsly  devifed. 

2d  Fern.  394.  Devife  to  J.  S.  of  500I.  if  he  were  alive, 
and  fhould  come  from  beyond  fea ;  devife  over  void. 

Bethel  zTid.  Holmden.  Lord  Chancellor,  16  Nov.  1772. 
Teftator  if.  direfted  his  lands  to  be  fold,  intereft  to  th: 
wife  for  life,  and  to  his  three  nephews,  who  fhould  be  lin- 
ing at  the  death  of  tl\e  wife.  They  all  died  in  the  life-tirr.r 
of  the  wife }  the  reft  and  reftduc  was  given  to  the  wife. 
Queftion,  v/liether  this  would  pafs  the  intereft  of  the  1juk1> 
fold  for  money  ?     Held  it  would  not. 

I  Leon.  251.  Devife  of  lands  in  fee  for  erefHng  an  J 
maintaining  a  free  fchool,  and  all  other  his  lands,  to  T. 

[Lorvi 
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[Lord  Manrfield — This  muft  be  a  miftake ;  for  all  other 
liis  lands  is  an  expreis  excqption.] 

s6  Rajm.  1324.  Teftator  dire^d  his  debts  to  be  paid 
iJtticdiatdy  after  his  deceafe,  and  gave  power  to  his  wife  to 
ttlihls  lands  for  payment,  (if  need  fhould  be)  and  to  pay  le- 
cuies;  and  ail  reft  and  refidue  to  his  infe.  Lord  Cowper 
ns  of  opioiony  though  a  power  given  to  the  wife  to  fdl» 
^  fee  pafiedy  fubjeft  to  payment  of  debts,  that  fbe  took 
isothing.  There  can  be  no  ftronger  implication,  in  cafe  the 
perfonalefhteihoiild  fail,  he  devifcs  to  truftees,  in  payment 
i  debts,  if  the  perfbnal  then  anfwered  as  it  did,  he  did  not 
iniie.  ' 

How  great  the  abfurdity,  that  if  the  perfonal  had  not 
ieen  entirely  iufficient,  that  then  the  iurplus  fhould  be  a 
tfciting  truft  to  the  heu-  at  bw.  Lord  Talbot  determined 
^  ihould  not^btit  3d  /iF.  6u  the  Lord  Chancellor,  and 
^  affifting  judges,  thought  otherwife.  How  ftnnge^ 
^,  thit,-  if  the  perfonalty  is  entirely  fufficient,  the  whole 
d  eibtc  devifed,  as  (iibddiary  to  it,  (hould  pafs  to  the 

Mr.  Ctf^^^That  there  was  a  ftrong  diftinfiion  between 
^  cafes ',  becaufe  the  devife  to  a  man  and  his  heirs  is  good, 
?ffl  contingency ;  namely,  if  he  furvive  the  teftator. 
That  as  to  fo  much  of  the  cafe  as  lands  to  be  turned  into  [  454  ] 
^i  that  very  circumftance  anfwered  them ;  for  then, 
ader  the  name  of  refidue  void  eftates,  eftates  aifter  acquir- 
'Touldpaft,  .  . 

k  the  cafe  of  Sprigs  he  devifed  his  whole  eftate  for  pay- 
m  of  debts;  there  could  be  then  no  refidue,  tmlefs  out 
f  thit  furplufage; 

The  cafe  before  the  prefent  Lord  Chancellor  was  on  a 
'-^on  whether  by  the  word  eftate  the  wife  took  in  fee, 
for  life ;  not  whether  fhe  took  or  not. 
fHat  the  cafe  in  Forreftery  Malabar  and  Malabar ^  went 
»on  the  drcumftances  whether  he  meant  the  eftate  fliould 
•real  or  pcrfonaL  It  was  dechred  there,  by  Lord  Talbot^ 
« it  appearing  on  the  will  that  he  meant  it  fhould  be  fold 
^events,  and  made  perfonal,  therefore  the  heu*  could 
^^fcc,  but  devifee  muft.  The  devife  was,  «  All  there- 
•"c  of  my  perfonal  eftate. 

Lord 

(h  one  £^  2t  was  oMlerYed,  that  the  wife  wai  legatee  of  lands  pur- 
^tiafier  the  marriage,  by  way  of  farther  provifiM  :  On^c  other  ildi, 
^  ^is  wais  not  (even  in  the  idea  of  civilians)  fufficient  to  let  in  the  heir; 
^*M  it  is  npt  in  ^hftim  i^amtntum ;  for  he  gives  legacy  to  the  heir,  m  9^ 
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Lord  Mdmfotd-^hc  tcftator,  Humiertonf  being  fdfcd 
in  fee  of  the  premises  in  queftionj  and  divers  others  in 
Lincolfijbiyey  and  elfewherc,  after  fcveral  precedent  devifes, 
legacies^  and  bequefts>  part  of  realty,  devifes  thus : 

<<  In  cafe  my  perfonal  eftate,  exduiivc  of  fuch  part 
•<  therefor©  as  I  have  before  given  and  bequeathed  to  my 
^*  wife,  fhall  not  be  fufficient  to  pay  my  debts,  I  give  to 
*«  my  brother,— — ,  and  my  friend,  ■    ■ — y  and  their 

<^  heirs,  in  truft,  to  pay  debts  and  legacies,  and  fupply  de** 
^<  fe£b  in  the  perfonal  eftate/'  And  in  cafe  not  fufficient, 
tfien  he  devifes  the  reverfion  of  inheritance  of  his  wife's 
jointure ;  and  wifliing  and  hoping  his  perfonal  and  real 
eftatc  in  ^.  ihall  be  fufficient  to  pay  all  pecimiary  legacies, 
and  aUb  particular  legacies  to  his  heirs,  on  condition  of  gtv-* 
ing  up  their  claim  to  lands  under  the  uncle's  will }  then 
comes  the  refiduary  claufe  of  reft  and  rcfidue-  to  his  dearly 
beloved  wife.  This  a£lion  is  brought  by  a  coheir  for  a 
moietyc 

There  are  two  ways  of  confidering  the  queftion ;  firft, 
whether  this  refidue  does  not  take  in  tlic  lands,  as  not  d&- 
Tifed.  Now  the  lands  are  devifed  upon  a  contingency  which 
never  happened.  This  is^  it  feems,  as  if  there  had  been 
no  fuch  limitation  at  all.  Now  the  devife  is  only  in  cafe 
perfbnalty  lliould  riot  be  fufficient,  which  it  was. 

But  fuppoie,  on  the  other  hand,  there  had  been  a  imall 
part  neceffiurily  to  be  paid,  and  accordingly  paid  out  of  the 
lands — as  to  this,  there  would  have  been  a  refulting  truft 
to'fome  body.  As  for  Mr.  CuJTs  objefUon  in  point  of  form, 
it  has  been  often  over-rul^d :  No  man  fhall  be  nonfuited 
on  account  of  an  eflate  in  his  own  truftee. 

Now  under  the  will,  if  the  heir  were  to  have  the  tnifl 
refulting,  the  truft  is  only  a  part  of  his  title.  Now  what  is 
this  ?  It  is  only  a  truft  eftate,  and  in  equity  nothing  more 
than  to  raife  money  by  felling,  or  mortgaging  for  payment  \ 
then  after  payment  it  carries  the  whole  fui'plufage;  fo 
that  either,  as  was  th;:  faft,  there  being  fufficient  'from 
the  perfonal,  or  if  there  had  not  been  quite  fufficient,  the 
widow  was  entitled  5  and  the  reft  and  refidue  carries  every 
thing  but  what  was  necefTary  for  the  payment  of  debts* 

PosTEA  for  the  Defendant. 

Stainham  a^amjl  Bell. 

Limitation  T^  H  E  cafe  was  thus :  Devife  to  a  fon,  of  which  he 
vpvn  con-       J[     fuppofed  his  wife  enfcint,  of  his  whole  cflate,  with 

tingcncy  CCTtaia 

«f  failure  of 
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cotun  limitations  if  it  fliould  be  a  datrghlei-.     And  on  iupiK>ftd 
Hnreof  iffirc  of  fttch  ftn  in  taU,  olr  daughter  dying  under  ^^^^^^' 
^,  remainder  to  his  wife,  the  wife  fhall  take,  though  no  ncwcbmrt 
afiorbom  Ion  or  daughter  ever  came  into  being.  intobdo^* 

I  P^m  William/^  390.  Devife   to   fon  in  tail;'  if  fon  the  limit*- 
fbodd  die  without  iffue,  then  to  j1.  his  wife ;  then  to  M.  S.  ^"^^^ 
ii  tail;  then  remainder  for  life  to  the  plaintiff,    ji,  dying  in  if  the  coa* 
4c  life  of  the  fon,  upon  failure  of  that  contingency,  the  tingeacy 
ftmainid'  over  is  void.  tcncS'^r 

That  the  cafe  befofe  the  c<>urt  is  diftinguifliable  trotA  f„"iJ  jjfoc 
Jsms  and  ffeficdtnie^  beiaf  horn 

The  devife  in  the  principal  cafe  was,   «  Whereas  my  a«Ki  ^*^^' 

•  wife  is  now  pregnant,  if  flie  bring  forth  a  fon>  I  defire 

*  he  may  have  my  eftate  when  he  comes  to  twenty-one 
^  years,  paying  certain  annuities :  But  if  fhe  has  a  daugh* 

*  tcr,  a  moiety  to  my  wife  *,  the  tthct  moiety  to  my  two 
•<  other  daughters^   (hare  and  fhare   alike.     If  either  of 

•  them  die  before  t\venty-onc,   then  furvivoHhip  to  the 

*  daughter;  biit  if  both  die  without  ifliie  before  twenty- 

•  one,  then  the  whole  to  my  wife.**     The  cafe  in  faft  was 
fiat  no  fon  *wvls  bom,  nor  any  daughtei*. 

Qaeftion,  Whether  tKe  wife  fhoiild  take  ? 

M^r^f  486,  487.  Oovenaht  t6  levy  a  fihc ;  ircmiindef  16 
flic  firftj  fecond,  third,  and  fourth  fon;  and  if  it  fortune 
the  fourth  fori  die  without  heirs  of  Kr%  bodv,  then  the  eftatd 
to  K  He  never  had  more  than  one  fon.  liimitatioh  over, 
ftc  cocfrt  was  of  opinioh,  was  good ;  and  the  words  not 
<<Hidit]Onai  but  mdrely  limitation. 

3d  Lev.  105.  [yw.]  Upbd  ipecia!  rerdift,  this  tafe,  that  r  ap6  1 
A.  was  feifod  in  fee,  and  had  four  fohs,  devife  to  his  wife ; 
fetif  flie  marry,  then  that  the  firft  fbh,  H.  enter ;  like  re- 
mainder to  the  other  fons.  She  never  did  marry.  QueC^ 
tion,  Whether  the  entail  could  take  place  ? 
,  2d  Sir.  1092.  Andrew's  v.  Fulham\  where  GulUver  v. 
Wkhi  is  cited ;  and  Jones  and  Wejlcombey  White  and  Air* 
fcr,  argtied  before  this  court. 

Iherefore  if  thefe  was  but  one  daughter^  he  could  not 
mean  that  one  fllould  take  more  than  two,  and  the  wife 
Nothing  t  And  it  ti^ppearS  tliat  if  the  daughters  both  failed, 
the  mother  was  to  take  the  Whole ;  therefore^  on  general 
iiilure  of  iflue,  the  mother  was  to  take. 

Lord  Mansfitld  aiked,  whether  there  were  not  many  of 
the  modern  cafes  which  came  nearer  than  White  and  Air-* 
In  ? 

Mr.  Davenpwrt  alluded  to  one  argued  by  Mr.  Heath  and 
Seneani  Glynn. 

Lord 
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Lord  Mansfield — ^I  only  aik  the  quedion,  whether  thrc 
Vas  any  difference,  except  that  there  was  not  a  fee,  but  tL: 
lands  defcended  to  tlie  heir  in  the  mean  while  ? 

Yes,  my  Lord  \  and  pethaps  becaufe  the  wife  might  takr 
as  executrix. 

Lord  Mansfield — It  is  remarkable,  this  was  vefy  finely 
argued  by  tlie  two  Roman  orators,  Crajfus  and  Sc^vsL^  - 
ancient  Rome^  on  the  will  of  Ct^nius  \  and  that  the  c;:;' 
was  admirably  argued^,  ft  long  ago,  upon  the  intent  2x^ 
ftrift  letter,  mutually  coVitended  for  and  oppofed. 

Mr.  Juftice  JVilles — If  two  daughters,  he  giveo  a  mcicr; 
to  the  wife ;  afoi-tiori  if  btit  one. 

15  May  1774,  laft  day  of  Eaftcr  term;    . 

Lord  Mansfield  having  firft  introduced,  in  the  mann^: 
above  reported,  the  cafe  of  Wright  and  liolfordy  procccdc! 
to  judgment  upoti  this  cafe,  v^hich  he 'pronounced  in  il.j 
following  terms  nearly : 

1  he  next  is  a  new  one  ih  its  form — W.  5,  feifed  of  th  • 
premifles,  made  will.  <*  And  whereas  my  loving  wife  \{ 
**  now  pregnant,  if  fhe  brings  forth  a  ton,  I  deiire  he  it.:- I 
r  j,^^  n  *'  inherit  ray  eftate,  paying  to  my  wife  4I.  a  year;  pay!:  jj 
<<  30I.  to  one  daughter,  and  lol.  to, the  other.  If  fhc 
''  fliould  bring  forth  a  daughter,  a  moiety  to  my  wife,  ar.J 
^'  a  moiety  to  my  daughters,  when  they  come  to  the  age  ( : 
«*  twenty-one.  And  if  they  die  under  age,  and  witht:. 
^<  iflue,  the  furvivor  to  take  the  fliare :  And  if  they  all  die  ui  ^ 
'*  der  age,  and  witliout  iflue,  the  whole  to  my  wife ;  and  il 
**  tny  wife  die  before  my  daughters^  and  they  die  withe  l: 
"  iflue,  then  I  give  the  whole  to  my  heir  at  law/* 

The  teftator*s  wife  was  not  enfeint  at  the  time  of  making 
^is  will,  or  death ;  the  daughters  died  without  iflue,  unde: 
age  ;  the  mother  married  the  Defendant,  B,  and  died. 

This  is  different  from  the  fambus cafe  of  Johes  and  Wei 
combe  \  the  eftate  will  defcend  to  the  heir  at  law  till  the  con 
tiftgency — and  they  are  all  executory  devifes— and  if  a  fc 
had  been  born,  and  lived  to  agCj  none  of  them  would  ha\ . 
taken  place. "  But  we  fhall  not  go  into  reaibns^  or  diftin 
guifh  the  cafes,  but  fimply  ftate  our  opinion: 

We  think  it  was  the  plain  intention  of  the  teftator,  ir 
cafe  no  fon  ffiould  be  bom,  hnd  he  Ihould  have  no  daugh- 
ters  who  fliould  live'to  the  age  of  twenty-one  years»  that  xl\i 
wife  fliould  have  the  whole  eftate.  Thk'eforc  wc  think,  o. 
the  event  that  has  happened,  that  flie  ought  to  have  thr 
whole  eftate. 

The  cafe  of  Coponius  vr2&  660  of  Rome,  1834  years  ago 
and  was  declared  by  Lord  Mansfield  to  be  the  ground  1 1 

7'.'-- 
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J:n::  and  Wejlccmb^,     Vuje  CarirtfU  H^^Rjtfjauj.^^  Tal*.l4* 
fiiii  Cjc,  de  Ordiore^  and  in  fjvcml  other  of  his  workSk   ,  •  «•  j 

Deed. 

\C  T  1  O  N  of  Ueu  upon  bonJ,  w«h  a/cehak  ctif^ 
Plea.  Agre«m<fnt  that  the  bond : flood  o6ly  asuQ  in** 
Uc^imitv,  and  ttot  the  plaintilF  wsis  cict  daomitiedy  .affid 
ioJgmcnt  of  the  court,  whether  he  oUghl  tOTacovWi  .  On 
'Ins  c hey  join  liTue  in  demurrer  at  la^r» 

AndthequeiliDn  before  the  CDurfvras  in  eSisSi^  wbedicr 
r^rol  evidence  could  be  admitted,  to  frove  aconditipo^  where 
th:  conveyosice  was  abfoiucei  without  frauds  upon  the  face 
of  the  record  ? 

Oa  the  part  of  the  plaintiff,  it. was  cootended  that  n0 
parol  evidence  could  be  admitted,  to  vary  and  change  the 
sature  of  the  fpecial  obligation  exprcflcd  on  the  deed. 

To  prove  this,  he  'fwd  obferved  that  not  even  on  a  ^'lU  L  45°  J 
can  parol  evidence  be  brought  to  make  good  a  devife,  except 
Tfhcrc  all  appears  clear  on  the  face  of  the  will  •,  and  the  nn* 
f^nainty  is  cxtrinfic,  r<nd  arifing  out  of  evidence.  And  that 
thfrdbre,  though  in  the  cafe  of  Malahar^  Ix)rd  Talbot  fiit 
fsr^  evidence  to  be  paid,  that  tlie  tedator  meant  fuch  a  per* 
loo  ihovdd  take  as  devifee,  atid  not  a  petfonasdefbribed-by 
tbc  will,  the  next  day  he  faid  he  had  been  wrong  in  ad^ 
Htitting  that  evidence;  but  thought  the^e  was  enQM^  to 
ibermine  on  the  will. 

There  is  an  excellent  diftinftion.  With  the  ufuat  ingemiity  law  tftfi* 
ot  the  author,  laid  down  iu  Baam^  upon  tlie  difference  be*  ^^Kj^'^f 
iwecn  an  apparent  uncertainty  on  the  face  of  the  inftrument,  -^^  "* 
ud  a  latent  uncertainty,  refulting  from  external  evidence. 
He  fkj%  a  iecrtt  uncertainty  of  words  not  apparent  on  thfi 
hce  of  the  inftrument  is  cured  by  averment,  for  that  am*^ 
biguity  which  fprings  from  matter  of  h,(i  is  removed  by  a« 
tcnncnt  of  the  faft  :•  But  art  ambiguity  apparent  on  the 
^c  of  the  inftrument  is  never  holpen  by  averment*    And 
t^e  reaibn  is,  (as  he  very  excellently  adds)  becaufe  the  law 
^<U  aot  cotiple  add  mingle  matter  df  fpecialty,  which  is  of 
the  highef  account,  with  matter  of  avefment,  which  .is  of 
^oferior  account  in  law ;  (ex:  that  were  to  make  all  deeds 
'|>Uow,  and  fubjeft  to  averments ;  and  fo  in  effi^^,  that  to 
K  k  pafs 

I*  AmUgaitas  Tfriyonim  lateth  verCficatlonc  fuppicttir ;  cam  quod  <t 
pA  oritur  uiibiginnB  yerfificatiooe  fa<di  tollitur. 
lAabigiutafl  yefbonin  pstcni  milli  verfi£catione  fitpplctvr* 
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|S^  ivithotxt  deed  which  the  law  appointeth  IhaU  not  pa/s 
but  by  deed* . 

Therefore,'  if  a  matt  give  land  to  J.  D.  and  J.  &.  et 
idredihiSf  (without  hying  whether  of  thdur  heirs)  it  (halt 
not  be  (iipplied  by  averment  to  whether  of  them  the  mten- 
lioh  was.  And  he  adds  (after  another  inftance  of  the  cafe 
of  perpetuities)  infit^te  cafes  might  be  put ;  for  it  holdcth 
generally,  that  all  ambiguity  of  words,  by  matter  within 
the  deed,  Ihall  be  holpen  by  conftruftion  or  eleAion  %  (nei- 
ther can  apply  to  this  cafe)  but  never  by  averment* 

And  there  is  a  olfe  iti  Cr^h  yttj  like  the  prefent ;  only 
it  was  not  there  attempted  to  go  (o  far.  They  wanted  to 
vary  the  eSeSi  of  the  deed  as  to  circumftance  \  not  to  de- 
feat it  in  fubftance,  and  take  away  its  operation  entirely. 
The  cafe  was,  Cro.  £Iiz.  697*  Jtajf^tid  v.  Andrtwsi  debt  on 
obligation  i  condition  to  pay  the  money  at  a  certain  time ; 
agreement  pleached  to  pay  at  a  fiiture  day  1  plea  bad.  1  H, 
9«  Brian  Juftice.  That  it  never  iJvas  known,  from  the  be- 
ginning of  the  VTorld,  that  a  man  might  aver  againft  a  fpe- 
cialty  by  matters  diverfei  where  the  deed  had  a  legal  com 
mencement. 
C  455^  ]  ^  ^  Co*  Akhanfs  cafe,  4*  levies  a  fine  to  William^  hla 
ibn-^Upon  this  the  judge  can't  make  queftion  for  any  nut- 
>  ter  of  law  \  but  now  the  party  comes,  and  avers  matter  ct 
b&^  that  A.  had  two  fons  named  William^  an  elder  and  j 
younger,  and  his  intent  was  to  levy  the  fine  to  the  younger 
This  averment  out  of  the  fine  is  good  of  this  matter  ot 
fa&y  which  ftands  well  with  the  words  of  the  fine,  and 
ihall  be  tried  bv  the  country.*  But  if  a  man  by  deed  gives 
to  one  of  the  tons  of  J*  S«  who  has  divers  iR>ns,  here  he 
ihall  not  aver  which  fun  he  intended.  And  a  little  lowei 
he  dtes  the  cafe  cited  by  Bacon^  and  authorities  from  ths 
year-books;  and  adds,  no  averment  can  make  that  gooc 
which,  upon  cdnfideration  of  the  deed,  is  apparent  to  bt 
void. 

Cafe  of  Andrew — i^V/a^G/W^w— Bbnd— Plea  againft  it 
that  it  was  for  compofition  of  felony.  And  the  Lord  Chic 
Juilice  held  the  plea  good }  but  it  was  becaufe  this  went  tc 
the  defhniAion  of  the  deed  which  never  had  a  legal  exitt 
ence,  ^  if  it  were  true,  and  was  not  a  collateral  plea,  whicL 
did  not  go  to  the  deftru£tion  of  the  deed  itfelf. 

Al^:* 

* .  Ad  qiueftionem  faAi  non  rerpoii<lent  judices  ied  jimtorau 
Ad-qu«ftionein  kgU  non  rcfpondenc  juratorcs  fed  judices 
S  Idem  eft  coRUa  legem  ciTe  ac  omnino  non  exiilcre. 
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Aifin  2nd  Mfors,  K.  B.  Hil.  1771.  The  Chier  Juftlce 
'^  Uid  to  have  declared,  that  there  never  was  heard  a  cafc> 
he  believedy  in  which  parol  evidence  was  admitted  to  annul 
Of  Jubfbntially  alter  a  Ipecialty, 

Lord  Mamfieli — ^If  the  fad  is  tnic,  it's  a  proceeding  con- 
rrTv  to  a  foicmn  agreement  upon  a  latisfadtion ;  which  the 
liw  will  no  more  (liSer,  than  to  proceed  on  warrant  of  at- 
I'Huev  after  folemn  agreement  and  (atisfaftion. 

Moke  a  motion  to  (lay  proceedings,  reierving  the  dc* 
Ciiirrer:  And  if  on  what  Mr.  Wtifon  has  argued  -very 
ftrongly,  the  court  (hall  be  of  opinion  you  can't  plead  againft 
terms  of  the  bond,  then  you  will  confider  if  you  can- 
:io;  amend  your  plea,  by  coming  in  for  fatisfaftionj  or  what 
i>*  tantamount. 

Wbat  cannot  be  maintained  as  a  plea  muft  not  be  ^ven 
b  cridence,  [nor  made  ufe  of  on  motion.  (  3 

Role  prc^pofed,  upon  condition  of  giving  up  the  plea  of 
w»  tfifaSunty  payment  of  cofts,  if  againft  them,  and  judg- 
ment final  upon  demurrer,  that  the  defendant  may  be  at  [  4^6  3 
iboty  to  amend  his  plea. 

They  not  waiving  their  plea  of  mn  eftfoBum^  and  it  ap- 
pearing to  the  court  that  the  plea  of  agreement  was  £dfe — 

Judgment  for  th*^ Plaint  iff. 

Boti  for  the  fake  of  the  bar,  Lord  Mansfield  obferved 
^  the  objection  had  been  perfeAly  right  to  the  collateral       > 
^cnce.    But  if  there  had  been  merits,  the  court  trould 
^^e  got  at  it  another  way. 

Covenant  to  fecurc  quiet  Poffeffion. 

ON  a  queftion,  whether  covenant  fhould  extend  to 
difturbtt-  by  wrong,  or  under  lawful  title  only.  Qo^ 
"aunt  by  mortgagee  out  of  polTcffion  to  indemnify  againft 
^  lofles,  charges  or  expences,  which  covenantee  might  be 
^  to  t^  mortgagors,  or  any  perfons  claiming  under  them. 
^%nees  enter  under  a  commiffion  of  bankruptcy  againft 
^^ortgagor,  and  withhold  polleflion ;  breach  affiled,  that 
ic  has  not  peaceably  and  quietly  held  and  enjoyed,  nor 
^>  peaceably  hold  nor  enjoy,  according  to  the  true  intent, 
^'c.  for  that  certain  perfons  entered,  as  aflignees  under  the 
:oauniffion.  The  defendant  repUes,  that  he  is  mortga- 
!^  out  of  pofleffion,  and  that,  the  entry  complained 
K  k  a  of 

\  <2s^  fieri  vetfttur  cs  direAo  vetator  ctitm  ab  obll^^ 


feafter  tcrtti,  14  Geo.  3.  tC  B. 

o;f  was  by  certain  perfons  claiming  as  aifig^eei  undet  Ai  anc^ 
jS.  as  being  then  bankrupts ;  whereupon  demurrer. 

DyeTf  a8.  was  cited.  Covenant  to  keep  quiet  thcpoflci" 
Con.  Objefledj  that  the  difturbance  was  by  wrong,  arc 
that  therefore  the  plaintiff  might  have  had  trefpafs  \  but  ih( 
court  faid,  the  agreement  being  generaUy  to  poiTeilion,  ai^i 
the  principal  caufc  of  tlie  covenant,  that  therefore  thi 
plaintiff  fhould  recoveti 

Lev.  298.  It  was  faidj  that  the  poflefliooj  and  not  tli 
title,  was  the  fubjeft  of  the  contra^.  (So  that  the  cove 
nantor  was  to  fccure  pofleffion  to  the  cotenantee^  whctht: 
diftin^ed  hj  right  or  wrong.) 

Hob,  34,  35. 

In  the  principal  cafe  it  was  obfcrvcd,  that  a  xiiortgif/ 
out  of  poifeflion  having  no  pofljbffion  to  pafs,  covcnaut'i  K  i 
the  pofleffion,  and  title.     That  covenantee  would  have  n 
benefit  of  his  tijlc,   unlefs  covenantor  were  liable :  as  f  i 
would  not  have  legal  pofleffion,   nor  remedy  againft  c 
turbers,  with  or  without  title. 
r  ii6i  1       Objeftcd  on  the  other  fide,  what  can-  mortgagees  warrui 
•^  but  as  far  as  their  own  title  as  mortgagees  r  They  earn, 
maintain  an  ejcftmcnt :  And  the  entry  under  the  comn.:: 
fion  was  lawful. 

Lord  ManjJUld — Muft  it  not  be  taken  for  granted,  r 
this  pleading  that  the  difturbance  is  by  wrong  ?  They  h- 
pleaded  it  fo ;  and  yoxi  have  demurred,  and  fo  admitted  . 
inftead  of  joining  iffue. 

Demurrer  in  law  admits  all  fa£h.in  controvcrfy  beiwe-. 
the  parties  in  the  point  of  demurrer. 

Queftion  aiked  from  the  beach— Is  that  commifilon  \ 
force? 

Undoubtedly — was  the  anfwch 
'  Mr.  Juftice  AJbhurfi  obfencd,  this  plea  was  very  ?yJ* 
not  averring  they  were  thc^i  bankrupts,  but  faying,  *«  ch  rj 
"  ing  «s  affignees  under  A.  and  A  as  being  dien  ba?  j 
"  rupts/'     . 

Lord  Mansfield — I  think  it's  veiry  clear  the  covenant  tic 
not  contain  trefpafs. 

Judgment  therefore  for  defendant  on  the  firft  comit. 

Thd 

Nojf ,  This  inconvenience  render*  demurrer?  much  Jd»  frcqncm  ;  efpe 
*a1}y  M  t)wir  eadatcftsn  attained  in  divert  wayc«  ai  hjr  fecial  vcrdidl.^. 
rolenred,  arrcft  of  jiidgmeDt»  bill  ol  ciceptloni,  Vfc.  after  the  fads  foccc 
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There  vas  anotlier  cooi^t,  for  giving  poflel&on ;  on 
vhich  judgment  for  the  plaintif,  ppgeffion  neyer  having 
teen  conveyed. 

Penalty  on  Bond. 

D£  B  T  k  the  iubftance  ^  penalty  it  the  form  of  rcco^ 
vering  it.  As  foon  as.  the  court  of  Chancery  had  der 
ttnmned  that  the  debt  was  only  the  money*  upon  the  bond^ 
Mil  this  court  bad  4etennii}eq,  fince  the  ftati^te  of  uiuryi 
that  the  penalty  was  not  uiuryj  |t  is  ;|ftonifhmg  jthepe  Ihoukl 
be  any  difierence.  And  an  annuity  is  exaAly  in  the  lame 
prcdicunent ;  and  the  judgment  ftands  ^  a  fecority  for  the 
rajmcnt,  yet  by  a  great  inconfiftency,  whereas  notes  carry 
Bcercft  on  bankruptcy  for  fojty  years  back  j  yet  where  tjicre 
3  a  bond  with  penalty^  they  dp  not  in  the  Exchequer  j  for  C  4^^  3 
'kn  they*  coi^der  the  penalty.    Per  Lord  H^nsfie'U. 

Jnfonnapion, 

ON  an  information  againft  printers  of  a  news-paper, 
for  publiihing  a  libel,  reflecting  on  a  juftioe  of  peace. 

The  author  of  the  letter  h^d  com^aincd  at  a  foffions,  at 
rfikh  the  plaintiff  fat  a  judge,  '^  that  he  bad  not  done  hinj 
*ticc  "    The  juftice  brought  his  aftion  {ipon  tbcfc  words. 

When  this  adlion  was  to  be  tried,*  a  paragrajdi  appeared 
p  the  paper,  and  fkited  this  ftory^  and  the  words  fpoken  \ 
UtJ  a  deinaqd  of  general  fobmiiHon,  and  aflcing  pardon 
i  all  the  iirorl4.  And  then  thefe  words  were  added^  «  It*s 
^  left  at  the  affizes,  to  be  detero^ined  whether  theft  words,  < 

'  on  the  circumftahces,  were  a  refleftion  on  hb  worfliip's 
'  honour,  or  no.*'  This  fcemcd  to  have  been  added  by  the 
nmcps.  The  ciccumftance  urged  as  the  greateft  aggrava* 
on  was,  its  coming  oi)t  againft  the  ailtzes. 

On  the  part  of  the  plaintiff— That  he  did  not  come  prc- 
wcd  for  his  defence  againft  infinuations  of  cruelty  and  op- 
wffion  in  his  condu6l,  as  not  expefting  that  porfons  ftand* 
5g  before  the  cqurt,  imder  foch  crrcumilancesi  would  have 
Bnicd  acc^fcTs^  Hqwever,  that  he  did  not  prbfecute  out  of 
ttgeance,  but  with  a  public  view,  to  deter  men  from  fuch 
ipcrfions  on  magiilrates,  as  woul4  fet  them  Up  as  objcfts  of 
«tbLx  rcfentment,  and  difcourage  them  from  doing  theii* 

Ir  was  farther  urged  for  the  plaintiff— That  he  had  the 
trdift  of  the  jury  on  his  fide ;  that  he  was  a  gentleman  of 

fortune 
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fortune  and  reputation ;  that  he  did  not  proceed  npoa  th^ 
indiAment  on  account  of  a  dcfcR  of  formality^  whereas, 
had  he  been  vindi^tive^  he  might  eaiily  have  eall^y  porfued 
it  farther. 

That  the  paper  compbined  of  fets  out  with  mn  atuck 
which  the  plaintiff  is  accuied  of  having  made  on  that  Ubertj 
w'  and  freedom  of  fpeech  which  every  man  m  this  country  has 

rij^t  to  enjoy. 

That  this  paper  «'  ftate  of  fads''  fays,  that  the  defen* 
dant  faid  to  the  profecutor,  in  as  modeft  terms  as  any  gen- 
tleman could  do,  that  he  thought  he  had  not  done  him 
juftice  i  and  concludes  with  leaving  it,  whether,  under 
thefe  circumflances,  the  defendant  fpeaking  the  truth,  was 
a  reflection  on  his  worfhip's  dignity,  or  no. 

It  is  faid,  it  would  be  very  hard  to  punifh  printers^  who 
publifh  every  thing  they  receive* 
L  4^3  ]       [hatd  MafuJUId — ^You  need  not  go  on.    I  did  not  ihffer 
that  part  of  the  affidavit  to  be  read.] 

That  they  did  not  know  the  authors.  The  couniel  faid 
—I  hope  no  man  now  exifts  in  this  kingdom  who  docs  not 
know  this  to  be  no  excufe.  That  they  did  not  know  the 
parties.  I  believe  this  is  often  the  cafe :  For  if  thej  did, 
the  fcandal  thrown  out  on  the  higheft,  the  moil  rcipefied 
characters,  would  never  have  been  caft  upon  them,  even  hy 
the  moft  wicke^  of  the  tribe.  And  it  is  no  excufe  that,  be 
the  charaAer  ever  fo  innocent  or  honourable,  they  knew 
not  but  it  might  he  fo,.  and  therefoi-e  afperfed  it  by  a  fcan? 
dalous  publication. 

The  plaintiff  fuhmits  the  mode  and  meafnre  of  the  pu-t 
nifhment  to  the  juftice  qf  the  court. 

Lord  Mansfield — There  is  a  deUcaey  on  the  part  of  the 
profecutor,  in  offering  to  accept  any  terms,  if  propofed  to 
him  ;  but  frpn^  the  court  it  would  haye  a  different  appear- 
ance. I  do  not  know  whether  it  would  not  be  be^  that  they 
fhould  pay  the  pfofecutor  the  cofts  of  the  fuit*  The 
court  would  not  have  granted  the  information  on  a  common 
trifling  libel^  This  a  reflection  ^  magiftrate,  aCting  right 
or  wrong,  and  it  ends  with  leaving;  it  to  be  determined  at 
the  enfuing  affixes,  whether  this  be  a  libel  on  his  worfhip, 
or  no.  On  this  laft  claufe  we  muft  grant  the  information ; 
as  it  tends  to  prejudice  the  deciiion  then  depending.  But  I 
think  the  plaintiflf  does  not  come  quite  properly  \  as  he  firft 
appeab  to  the  tribunal  of  a  public  new»>paper-^A  very  im- 
proper one  for  a  magifirate  to  appeal  to. 

BoItoB 


A 
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Bolton  ^ainft  Smith, 

/«  Arrell  of  Judgmeni^ 
C  T I O  N  for  toU-r-four  counts. 


ift>  That  he  Is  lord  of  the  m^tnor  of  G.  in  the  county  of 
Is.  and  that  he  and  all  his  anceftors  have  repaired ;  in  con«i 
fideration  whereof  they  have  time  out  of  xx>in4  tal;en  toU 
of  s|U  yefiels  unloading  within  the  tnanor, 

2d  Count  pmits  the  confideration. 

The  two  otho"  counts  were  not  pardcularly  obferved  upon,  C  4^4  3 
as  it  was  adn^itted  they  cQuldh^ve  no  obje^on  againft  them 
bat  what  went  againft  the  two  £rft. 

And  the  obje^tioq  was,  fi^ft,  that  \)\t  ^onfideration  laid 
on  the  fiitft  count  h  infufHdent  in  law. 

.ad.  That  having  been  laid|  it  ought  to  have  been  proved. 

Lord  Man^ld^HQw  does  it  come  I  « 

Afifwer — By  a  rule  to  fhew  caufc. 

liord  Man^efJ-^Whjf  then  they  ihould  Ihew  caufe, 

3  Lev^  734.  cited. 

Lord  Mansfield-^yfhaX  they  quote  from  Levinz  is  not 
precedent  \  it  is  the  identical  cafe. 

Another  ad  Lutvfxcbe^  with  the  (jtiSut^n  of  Lord  Chief 
Jiiftice  Trehy. 

Lord  JUawfiM-^UeveK  mind  that  s  The  dUium  will  not 
do,  / 

Another  in  Serjeant  WUJin^s  Reports,  290.  third  of  his 
preibnt  majefty :  That  this  cafe  goes  farth^,  apd  the  confix 
deirstion  b  more  extenfive. 

That  upon  the  firft  county  declaration  h  fiifficiept  to 
inaintain  the  toll. 

On  the  other  fide,  Serjeant  i£//-^That  the  principles  of, 
Sexjeant  fVilforfs  cafe  were  ftill  for  him :  That  was  a  toU 
traverie,  or  for  pafiin^  through.  There  a  confideration 
muft  be  laid ;  here  it  needs  npt,  hut,  a&  they  have  laid  it, 
they  put  themfelves  on  the  proofs  I  fubmic,  by  laying  it 
they  make  it  part  of  th^  prefisiiption :  And  then  I  hopcj^ 
upon  the  authority  oi^the  fecond  cslfe,  that  I  may  fay  con- 
fideration infufficient. 

.1  beg  leave  to  fay,  that  toll  is  not  now  enjoyed  \  nor  ever 
was,  within  memory. 

Lord  MansfiM — ^You  cannot  to  that  in  arreft  t»f  judg- 
ment, 

s  Lord 


Eaftcr  Term,  .14.  Geo.  3*  K.  B. 

Lord  Trelfs  opinion  quoted)  that  where  confidention  is 
not  well  alledged|  ftJU  the  j^a  may  be  g(x>d.  The  pica  ic 
C  4^p  1  ^l^^t  c^fc  was,  erga  reparationem  \  inflead  of  alledging  actasl 
reparation.     Now  herc.adloal  reparation  js  allcdgcd. 

Serjeant  Hill  objefted  notwithilanding,  that  no  body  ought 
to  be  fubjeA  to  the  conii4eration  but  tbcdCb  ^tbo  partakie  the 
benefit. 

Lord  Mansfiild^r^^tTc  it  docs  v  for  you  hxA  either  upcA 
the  wharf,  or  land  within  hU  manor. 

The  confideratiQn  is  .well  alledged^  of  being  bound  to  rc^ 
pair  without  adlual  reparation. 

The  third  objeftion,  that  the  fe^ond  count  was  certainly 
bad) '  alid  that  4t'  was  ail  ona  ^ion :  ^nd  in  action  upon  the 
tafe  for  words,,  where;  we  count  was  bad^  though  the  fini 
was  good,  the  badnefs  oT  the  one  vitiates  the  Judgmen; 
<j4tcr?d  upon  it,    , 

Lord  Mansfield — It  /is  admitted,  th^i  after  vei?dift,  con- 

ikkrauon  will  be;  prefumed  \  either  the.f4me  as  laid,  or  ^ 

good  one^     The  cafe  ii^  Lvvinq^  wix*  about  an  hundred  )rean 

.   ago :  Put  a  piarginal  notCj  and  it  will  ferve  an  hundred  )Xir* 

hence. 

c8  Aprils     Serjeants  called,  Gr^fe  and  *-i<i?/r,  cfciuircs. 

Roads. 

UPON  the  aft  of  parliament  giving  power  to  ccm- 
miffioncrs  to  continue*  private  ways,  it  was  qucftioncJ 
whether  they  were  to  repair  themfclvesj,  or  compel  otheii 
txi.fep^iir  themt 

Lord  ^/^/w^^///-r-Wbat,  arc  they  Xqr  continue  them,  aci 
leave  them  to  be  impafli^ble  ? 

•  It  is  pfain  ^hp  were  JJable  to  repair- before,   fliall  br 
'  bound  ftiU.     And  thofe  wj^o  were  liable  to  rfspair  in  refpcct 
of  tenure  fc^  the  firpntage  of  tl^  ilUc  roads^  £hal|  continui^ 
fo.  :    . 

3erkenfhaw  again^  Gilbert. 


A' 


Revocation^     ^uejilm^ 

C  T I O  N  of  trcfptifs.    Cafe  ftated.    Dcfimdant  juN 

tifies,  as  by  authority  wdcf  a  will,  by  teftator,  duly 

executed  in  1759, 

[  46$  ]       On  fpecial  yemi£t,  cafe  for  the  opinios  of  the  court,  on 

the  following  circumftanccs :  That  teftator  in  1 759  made 

Lis  will ;  duly  executed,  and  publifhe4  at  the  iamc  day  an 

exaf: 
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tuci  duplicate  \  ibs  inbftaace  of  the  will  t$  dated.  And 
ypoathc  pu*oi  h  appcars/ahd  ts  ftated,  tlpc  td^tor  {aid  to  a^ 
•^ix>unng  mao,  oi^e  of  the  witncQes,  that  the  will  w^s  made 
:d  Qiake  hlf  wife  eafy.  'i'hat  he  faid  to  another^  it  was  not 
«  will  to  his  liking  j  ^nd  he  dl4  it  becaufe  he  thpught  hi^ 
wife  was  near  her  death,  and  wanted  to  make  hor  e^y.  The 
j  jpiicate  js  fiaiiod  tp  hay^s  bee{&  in  the  cuftody  of  his  daugh* 

That  aftefwaiKls  he  fends  for  &Ir.  S.  his  attorn^,  tears  off 
ihe.  feals)  and  orders  tlie  witneiTes  names  to  he  cut  out^ 
mhich  was  accoi^dingly  done,  and  in  his  prefence.  That  he 
made  a  ^ew  will  in  1761,  the  fai^  da^,  and  gave  it  to  a 
mmd  to-i^cep  1  ^  for  he  wQuld  nqt  have  his  heir  at  law  fin4 
^*  it.'*  That  he  feivt  for  his  iecon4  wi]l  i  an4  that  he  fent^ 
beiog  in  his  (enffcsi  to  an  attorneyi  to  come  and  make  him. 
3  new  wHlj  but  was  out  of  hi^  fenfes  before  he  came :  That 
iii<fe:€»d  MriU  was  found  cancelled  after  his  deaths  and  the 
firtUouad  caneeUe4  after  his  deceafe,  both  in  one  paper ;  an4 
Uk*  duplicate  of  the  firft  found  uncan^elle4  in  one  of  bis 
drawers,  after  his  deceafe^ 

Mr.  JUorg^ift^ThAt  the  cancelling  a  duplicate  was  can** 
cdliog  the  ordinal.  24  U^-  346.  Onyons  and  Tyers^  and 
2i  Vtm*  the  telbitor  cancelled  that  will  with  great  delibera- 
tion, whi{:h  was  in  hJjS  poileilion  ;  in  our  cafe  the  uncancelled 
pt,  it  is  found  by  the  verdi£l,  was  in  polTe^ion  of  thtf  • 
liaighteri  who  claims  againft  the  heir  at  law. 

This  di(^inguiihes  our  cafe,  in  the  cleareft  mannerj  from 
the  cafe  cited  \  where  the  teflator  meant  to  cancel  only  on 
2nuftak^  fuppofition,  and.the  dev^  were  efie^a}  as  to 
ij^  real  e^te,   bei^g  fubf^antially  the  fame  as   to  per- 

These  anpeais  no  intention  to  republifh,  fuppoling  the 
^^  would  fet  up  an  implied  publication.  The  laftadlof 
isnfc  before  I^  4^th  wa;^  fendiag  for  an  attorney^  to  make 
a^iother  w}ll. 

l^Bur,  1496.  A  will  made  by  a  joint-tenant  during  the 
WQtinuance  of  the  jpim-tenurc,  is  not  good  after  the  feve- 
^-Qce,  though  partition  hefofe  hi^  death,  unlefs  by  exprefs 
republication, 

Wd  Hardwcke  faid^^that  in  a  ^afe  where  a  will  was  de* 
'^"cd  void,  unlefs  the  tefiator  returned  from  Ireland,  no- 


1 


Ui}g  could  fet  it  up,  unlefs  fomething  done  by  the  tcftatorj 
>ftff  hjs  tetum,  made  to  defeat  the  condition.  After  the 
^Wte^of  frauds,  therefore,  by  this  having  been  once  void 
^  2imulkd,  (not  m^ely  fufpendcd,  for  this  fccms  the 

.  '        dillinftioii) 
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dif&nfHon)  nothing  lefs  than  republicstion  (wludi  is^  as  i! 
were,  a  making  dP  it  anew)  could  be  iiiffident.  For  tt 
could  not  be  once  void,  and  good  by  after  aft,  other  thar 
of  remaking^  or  repnbliihii^g^  Therefore  a  wHi.  oiade  b) 
t  467  3  ^  y^  fi^^f  ^^^  afterwards  mairies,  and  fnrviTes  her  hui- 
band,  is  not  good  by  event  of  his  deaths  unlefi  rcpoblifbed 
becaufe  there  was  a  time  in  which  it  coaUjfiot  haT< 
been  good,  and  the  pQwcr  once  merged  could  never  revir< 
of  itfelf)  hut  muft  be  created  again  by  fome  expre&  aA,  pur 
porting  the  intent  of  the  party  to  ufe  it  as  (he  had  dan< 
before  her  death;  by  an  7&  after,  between  the  time  On 
becomes  capable  to  uie  it,  and  her  deaA.^  The  reafon  fbi 
the  diftinAion  of  this  caft  from  ?  wiU  only  oUbrufted  b] 
a  latter  will  is,  becauft  then  neither  arc  perfeft  till  death 
and  it  is  every  moment  in  the  teftator^  ekAion  and  power 
during  life,  which  (hall  ftand  and  he  his  hft  ^11 :  Bot  wbci 
he  has  once  fixed  his  eleAion,  by  faying,  this  fliall  not  be  hi 
willy  unlefs  he  does  a  certain  thingi  it  cannot  be  fb  againd 
his  declared  intent,  till  he  fhall  have  done  that  thing,  o] 
duly  revoked  that  declaration  made:  And  haying  onr 
•  ceaftd  tp  be  his  will  at  all,  ^^  cannot  be  his  bft  will^  unlef 
he  fhall  have  taken  fome  after  notice  of  it|  amou^tinj 
legally  to  a  declaranon  of  its  being  Atch^ 

3  Fern.  741.  by  Lord  Chancdlor  Cowper^ 

party  claims,  a$  under  the  heir  at  law* 

Parfofts  and  Freeman^  %  Wtlfin.  Detemiinations  vpo^ 
revocations  of  wills  have  always  been  favourable  to  the  hcii 
at  law.  I 

On  the  other  fide — ^That  the  jury  have  found  a  due  lega 
^11,  according  to  the  flatute :  That  the  will,  thus  executed 
was  found  after  the  teflator's  death,  \j\  his  room* 

What  has  intention  or  implied  revocation  to  do  ?  Thi 
fbtute  requires  a  cancelling  or  obliterating  by  teftator  hinj 
felf.  Is  it  deftroyed  by  a  fecond  will  I  Nothing  but  a  it 
Cond  will  cancelled  againft  it* 

Glazier  and  Glazier  determines  the  do&'ine  of  £cclejhn 
and  Spehj  Onyons  and  Tyers^  and  the  cafe  in  X.rv. 

Cafe  10  G.  3.  the  queftion,  whether  a  fubfequent  can 
celled  will  had  the  power  of  revoking  a  former  fuUiften 
will,  your  Lordfhip  determined,  the  former  will,  whci 
cancelled,  was  no  will  at  all :  But  cancelling  the  fecond  will 
the  teftator  alfo  deftroyed  the  revoking  part|  then  th 
former  will  ftands  unimpeached. 

Where  both  parts  of  the  duplicate  were  in  the  teftatorl 
pofteiSon,  there  can  be  no.reafon  to  fay,  that  adaplic^tj 
cancelled  was  an  effcdhial  cancelling  of  the  original.  I 
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2  Vtr.  f  recti. 

Chancoy  ProceedmgS}  64.  The  caft  there  determined 
was  only  that  the  cancelling  the  part  in  his  ovn  pofleflion 
was  no  effe£hial  qmcelling  of  the  w31 :  And  his  cancelling 
was  onlj  on  the  fuppo&bn  that  he  had  made  a  fecond  wiS 
at  the  time. 

In  ^  cafe,  fays  Ptere  WVIiafm^  It  was  faid  by  Juftice  [  468  3 
Penfit,  and  not  denied  by"  any,  that  if  a  man  bad  two  wills 
in  his  poflefBon,  the  cancelling  one  was  no  effc^loal  cancell* 
ing  of  th^  other. 

Now  in  Cumberbachf  Lambrey^  the  teftator  (ent  for  his 
will  out  of  his  efcrutoire,  and  cancelled  it  \  and  it  was  held 
fiifficient  cancelling  of  the  other  duplicate,  which  he  had 
not  by  hiro. 

In  Finer  I  find  the  fame  cafe,  with  a  material  di£Rarenee 
fiom  Pfere  WiUianu. 

The  Equity  Cafes  abridged,  407.  A  man  makes  his 
^l,  and  duplicate ;  he  then  makes  a  fecond  will,  not  duly 
luehod)  he  then  cancelled  the  duplicate*  Determined, 
that  this  was  no  fubftantive  independent  aft,  by  which  he 
meant  to  fet  afide  the  original  will,  fo  as  to  intend  to  die 
incefbte :  It  was  not  mtended  that  the  fecond  will  fhould 
be  barely  a  revocation  of  the  £rfl ;  but  he  intended  it  fhould 
t>e  a  form  accompanying  his  making  of  the  fecond  will, 
which  he"  meant  fhould  be  a  difpofing  one. 

Lord  Mansfield^rhcrc  was  a  cafe,  pf  Mafon^  I  think, 
befcre  the  court  of  Delegates,  that  where  a  man  made  .a 
wilt,  {and  difpofing  real  anid  perfonal)  and  concluding,  <<  In 
»  wttnefs  whescoC  &c.''  and  the  tefbtor  had  figned,  but 
not  the  witAeflesi  this  was  a  good  will,  as  to  his  perfonaJties; 
but  they  determined  he  did  not  mean  it  fhould  be  a  will  at 
al],  onlefs  it  could  operate  as  a  general  difpofition  of  his 
property.  Here  is  the  fbongeft  evidence  he  never  meant  to 
'  ille  int€^[hite  \  he  made  a  will  and  duplicate. 

The  cQtmfei  continued«>-^£wiii^//r»^,  p.  50a.  cites  fev«ral 
methods  of  revocation ;  the  two  firfl  relate  to  the  civil  law ; 
the  third  does  not  hold  fince  the  flatute  of  frauds)  the 
fourth  is  df  a  contrary  fubfifting  will ;  the  fifth  of  revoca- 
tion, notwithfhmding  derogatory  daufe  \  the  fixth,  that  a 
vill  with  a  greater  number  of  witneSes,  may  be  revoked  by 
1  will  with  fewer ;  feventh  relates  to  the  civil  lavr ;  eighth 
revocation  good,  notwhhftanding  oath  not  to  revoke. 

Lord  Hardwichf  3d  Atk.  375.  This  court,  upon  revo- 
cations, mufl  go  upon  the  fame  rules  as  a  court  of  law.  A 
court  of  equity  does  not  £ivour  revocations  againft  the  plain 
intention  of  the  teftator* 
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Neak  and  Roberts^  3d  Bur.  391.     Conftra£^e  rcvoa- 
tions  contrary  to  the  intent  oi^t  not  to  be  admittedi  and 
cafes  of  that  nature  have  brought  a  fc^ndal  on  the  law. 
[  465^  ]       Lord  Mansfifld-^^ic  the  cafe  of  Onjons  and  Tyers.  Did 
be  not  (lop  in  th€,a£t  of  pancelliagi 

He  had  made  a  will  in  1707  j  he  made  in  1711  a  fecond 
frill,  with  ?  claufe  of  revocation :  He  called  for  his  wife,  to 
panccl  the  fonner  will|  and  ?  witncfe  fweairs  he  heard  her 
tear  it, 

Mr.  Juftice  Aflon—Thzt  is  pother  cafe.  I  Tuppofe  there 
was  a  former  will  fubfiftent* 

Where  teftator  h^d  torn  off  feven  feals  of  a  will  of  eight, 
the  eighth  remaining  %  upoQ  the  attorney's  defiring  him  to 
flop,  for  the  other  would  not  be  good,  he  flopped :  The 
fecond  will  was  bad.  the  firfl:  uncancelled  then  took  efficci, 
the  other  being  void. 

Glazier  and  Gl^zrcr  was  tried  before  Lord  Chief  Baron 
Parker,  who  was  of  a  difierf^nt  opinion.  The  ground  was, 
he  makes  a  firll  will ;  then  he  makes  a  fecond,  which  hi 
afterwards  cancels  }  and  thei|,  undoing  Vfhat  he'  had  donc^ 
fets  up  the  former  will. 

Mr.  Juftice  JfionrrrThcrt^s  a  cafe  in  Perhics^  direffly  ia 
point. 

Mr.  iWif^/?«-r-Tlus  was  not  the  cafe  of  G/azur  and  Gk^ 
xiery  the  duplicate  not  then  being  in  the  poileffion  of  teila- 
tor,  it  does  not  lignify  that  it  was  afterwards  in  hiscuflody ; 
He  cancelled  all  he  could- 

The  firft  will  was  not  cancelled*  ad  Equity  Cafes  Abridg- 
ed, 766.  Cummins f  383.  Lord  Cowfferi^ii  fincc-thcfb- 
tute  [of  frauds]  there  can  be  no  devife  <^  lands  by  implied 
republication :  For  a  paper  in  which  a  devifc  of  lands  i>  con- 
tained ought  to  be  re-^xecuted*  Tcflator  faid  to  fcvcn  pcr- 
fons,  "  I  fend  to  you  to  be  witncflcs  of  my  will ;  (and  fome- 
"  times  of  the  repuWication  of  my  will)"  jmd  holding  the 
witi  in  one  hand,  and  codicil  in  the  other,  he  faid,  *<  This 
**  is  my.  lafl  will ;  and  I  direcl  my  codicil  tq  be  taken  as  a 
"  part  of  my  will."  Witneflcs  fubfcribcd  the  will  and  co- 
dicil, both  lying  on  the  table ;  and  he  decbo-es  in  the  codi« 
cil  his  intention,  not  entirely  to  revoke  the  will  before 
made.  But  Baron  Parker  thought  an  exprefs  republication 
neceflary. 

Submitted,  that  the  original  will  or  duplicate  being  can- 
celled, is  the  fame  as  if  the  name  of  tcflatof  and  wimcfil^ 
had  been  cut  off. 

Nothing 
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Nothing  could  have  rqmblifhed  but  three  witnefles  of  the 
republication,  in  the  prefence  of  the  teftator. 

There  is  no  evidence  of  tcftator's  knowing  there  was  an 
Qncancelled  will  in  his  pofTciEon. 

On  the  whole,  the  perfon  has  died  Inteftatc.  C  47^  ] 

Lord  Mansficl^t-^1  don't  believe  we  have  any  of  us  a  doubt. 
Piierc  is  no  cafe  in  point,  I  think,  to  be  got,  and  there 
needs  none  ;  the  principles  are  very  clear.  N.  ^civingtott 
ds!/  made  and  executed  his  will  in  1 759  :  It  is  not  material 
♦0  Irate  the  circumftances  j  I  fliall  only  fay  it  is  material  to 
take  notice  it  is  not  the  fame  with  that  in  1 761.  And  can- 
celling is  an  equivocal  aft,  which,  therefore,  demands  evi- 
dcnce^  and  admits  evidence  of  this  kind  to  explain  it,  qu9 
zni/fio.  Witnefs,  that  it  was  made  to  make  his  wife  eafy. 
tic  told  a  man  that  it  was  not  a  will  to  his  lildng,  and  he 
made  it  to  make  his  wife  eafy,  as  he  thought  her  near  her 
death  j  <«  but  if  he  lived  he  would  alter  it."  The  wife  di- 
ed— He  lent  in  176 1  for  his  old  will,  to  alter  it;  he  made 
another  w^ill  the  fan>e  day ;  and  then  tore  off  his  name 
from  the  old  will,  and  the  feal,  and  defired  Mr.  Samfon^  his 
*ttoracf  to  tear  off  the  names  of  the  witneiTes,  not  content-^ 
cd  with  an  exprcfe  claufe  of  revbcatidn.  He  faid,  he  def- 
troycd  the  old  will  becaufe  he  wanted  to  give  a  greater  Ihare 
to  his  nranddanghter.  At.  Ingli/s ;  otherwife  his  daughter, . 
Mri.  JVefion^  would  have  more  than  her  fhare.  That  ht 
pvc  the  new  will  to  Samfon;  and  defired  he  would  keep. 
it  is  private  as  pdffible  :  (fToni  a  jealdufy  of  his  daughter.) 
And  he  {aid  that  Mrs.  fVitJlen  had  got  the  other  part  of  his 
trill  in  1759* 

Let  us  paufe  i  nicmient,  and  piit  the  queftion,  whethef 
tk  will  of  1759  i*cvoked  ?  Now  fincc  the  ftatute  of  frauds, 
a  will  caimot  be  revoked,  (except  by  operation  of  law) 
unkis  by  an  inflrument  with  the  forms  required  by  the  fta- 
tute ;  or  by  tearing,  cancelling,  and  deftroying-  We  ob- 
TdTc,  this  tearing,  cancelling,  and  deftroying,  is  an  cqui-  ^ 
Tocal  aAy  and  it  is  neceffary  to  fee  quo  anitrtOy  to  make  a  re- 
location. 

Suppofiiig  a  man,  meaning  to  throw  fand  «n  his  will, 
tfirows  ink ;  this  is  perfeft  obliterating,  but  not  with  an  in- 
tention of  caftcelling.         ' 

If  a  man  orders  a  friend  to  cancel  his  firft  will,  inftead 
whereof  he  cancels  the  fecotid,  this  is  no  cancelling  the  fe- 
cond*  In  the  cafe  of  Onycns  and  Tyers^  it  was  a  doubt,  as 
to  &ftj  whether  he  did  cancel  fecond.  That  could  never 
niean  to  revoke  the  firft  \  for  all  the  material  devifes  of 
Ijuds  were  the  fame,  and  to  the  fame  perfon  :  He  thought 

he 
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he  had  made  a  good  and  efie^aal  will,  according  to  the  ib- 
tute  of  frauds. 

Lord  Couper  faid,  if  even  the  law  held  it  revdeed,  yet, 
on  the  head  of  accident,  a  court  of  equity  wotfld  rdiev^. 
TWs  would  be  very  difficult  to  maintain  i  but  it  (hews  the 
reaibns  on  which  they  went-,  namely,  of  the  intention: 
r  4JI  3  For  though  the  intention  will  not  fupply  requifites  of  jkv 
fitive  law,  fueh  as  atteftation  of  three  witneiles,  f^c.  yet, 
as  to  all  the  reft,  the  intention  is  to  be  flicwn  fo  prove  revo- 
cation. 

In  order  to  Ihcw  intention  to  revoke  (revocation  bcEog 
]n  itfelf  an  equivocal  a£t)  parol  evidence  muft  be  let  in. 

He  makes  a  will  in  1759— at  the  defire,  and  to  pleafebis 
wife — ^Hc  gives  a  greater  fliare  to  A*  IV.  than  he  thought 
fhe  ought  to  take.  This  will  is  left  hi  the  hands  of  Mrt. 
WeJlQtu  He  makes  a  duplicate,  which  he  keeps.  Hr 
makes  in  1761  a  legal  good  will,  whh  a  pofitive  ctaufe  of 
revocation*  Not  content  vrith  revoking  the  will  of  17591 
(not  only  by  making  another,  but  by  poiitive  words)  he  alio 
deliberately  cancels  the  firft.  And  it  appears  by  his  own  dc* 
daration,  that  the  counterpart  of  the  will  was  in  Mrs.  W^'\ 
ton\ .  poOeffion,  and  that  he  could  not  take  it  out  of  hcr| 
hands,  becaufe  he  meant  it  to.  be  kept  fecret,  and  exprefies  a 
fear,  left  Airs.  tV^  or  A*  i^.  fhould  come  at  it.  And  h; 
dearly  never  meant  the  will  of  1759  to  be  made  ufe  of; 
and  he  gives  at  the  fame  time  the  will  of  1761,  to  be  kept' 
fafe.  Let  us  ftop  here,  and  fee  whether  the  wiU  of  175Q 
was  now  revoked.  Certainly ;  and  it  could  never  be  iet  up, 
but  by  a  new  inftrument  of  republication.  A  deviiee  (the 
granddaughter.  Maty  Inglefs)  died  \  and  therefore  he  wanii 
to  cancel  the  will  of  1761  :  He  fends  to  make  another,  anl 
for  his  old  one  of  1759,  which  he  is  very  particular  in  dc^ 
firing  may  be  wrapt  up  in  a  piece  of  clean  paper  [iealed]^ 
It  muft  be  between  Augujl  1761,  and  December  1762,  tbi 
time  of  Ills  death  \  it  does  not  appear  predfely  when.  TU 
will  of  1761  is  fcnt  him ;  the  attorney  comes  in  about  xti^ 
hour>  upon  the  fame  day  in  which  the  will  was  fent  ' 
but  too  late  to  receive  directions  for  another  will,  the  tcfii 
tor  at  that  time  being  infcnfiblc. 

If  the  queftion  was  made,  whether  the  cancellmg  of 
will  of  1761  were  a  conditional  revocation,  it  wonid  be 
very  different  queftion.     It  is  remarkable  too,  mind 
that  he  wraps  the  two  cancelled  wilk  in  the  fame  piece 
paper.    On  his  death,  the  counteipart  of  the  cancelled  ik 
of  1759  '^  found  in  his  drawer,  among  his  deeds,  unca: 

ceJli 
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tellcd.  It  muft  have  come  ftotn  A.  W.  but  when,  on  what 
meflage  ?  It  may  be  it  was  fent  for  the  day  before  his  deaih, 
when  he  had  not  time  to  cancel.  It  is  a  very  ftrong  and 
plain  cafe)  without  looking  into  the  time  when  the  other 
part  of  the  will  came  into  his  pofleffion^  or  whether  at 
any  time  before  lus  deafh* 
PosTEA  for  the  Plaintiff. 

Harman  tt  d.    Affignees   of  Fofdyce,    as^nft 

Filhaf.  [  47^  3 

ABiok  (f  Trover  upon  Notts* 

CASE.  Defendant,  i^^ar,  crcdilot  of  ForJyce  and 
Company,  g^ve  credit  farther  for  7000I.  which  he 
borrowed  for  the  mpport  of  the  (hop,  and  which  was  to  be 
replaced  in  &X  days,  being  lent  during  the  holidays. 

Before  the  time  fixed,  and  without  demand,  Mr.  'Fordyce 
fits  up  all  night,  delivers  the  letter  to  be  fent  to  Mr.  Ft/bar, 
•«  To  Mr.  Ptfiar,*'  to  this  effeft : 

••  Mr.  Fordyce^  conceiving  that  the  fum  lodged  in  his 
^  hands  might  be  liable  to  difpute,  has  the  honour  of  giv* 
"  ing  Mr.  FUbar  that  preference  which  he  thinks  he  un- 
^*  doubtcdly  deferves,  two  noted  indofed,  5,500!.  i,5ooL'* 
He  gives  the  letter  to  his  clerk,  to  deliver  to  Mr.  Pijbar>^ 
and  about  an  hour  after  goes  off;  after  which  commiiCon 
ifiucs  the  fame  day,  and  Mr.  Fijbar  receives  the  notes  three 
days  after,  and  refiifes  to  return  them,  legally  demand- 
ed. 

Upon  this  it  was  argued  for  the  plaintiff-— That  here, 
ther^re,  on  the  eve  of  a  bankruptcy,  he  exprefsly  declares 
a  preference  intended. 

The' notes  arc  in  Mr.  Fyba^%  hands :  And  whether,  on  Queftkm. 
the  circumftances  of  the  cafe,  the  pbdntiff  is  entitled  to  re- 
cover, is  the  queftion. 

Whether  it  was  a  compliment  to  Mr.  jR?rA<r/s  juftice,  on  Afgiini«it. 
the  eve  of  his  bankruptcy,  to  give  that  preference,  in  con-  \^^^^^ 
temptation  of  a  bankruptcy,  is  not  the  point.     This  quef^  eace,  in 
tion  has  come  before  the  court  in  a  variety  of  inflances,  cootempU- 
and  I  know  none  fo  fhrong,  upon  the  circumftances,  as  the  ^^JJ^jL^^ 
prcfent,  to  determine  fudi  aft  void.     Whether  this  is  an  ^^S?  ^^* 
aft  of  bankruptcy,   might  be  another  queftion:  But  that 
it  is  fuch  a  preference  as  the  laws  will  not  allow,  by  the 
prindplcB  laid  down  by  vour  Lordfbip,  I  beg  leave  to  in- 
fift. 

4  Bur. 


I  >* 
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8ltder  oni       4  Stdr,  467.     The  cafe  was^  jamef  Dsvis^  an  agexu  r 
DcMatto'i.  J)emaito\    knowing   SA/^r  to  be  indebted,    and  thai   \ 

could  not  carry  oil  his  trade»  tiiilefs  fotx^body  in  Lottdotiy  . 

a  banker,   would  pay  his  draughts,   negoti^ted^   in  j 
[  473  ]   J  75^1  ^^  agreement  between  the  laid  D^  Mattp^s  and  SLC 

that  Dt  Mntto^s  ihould   pay  Slatl^rs  draughts,   icm  bavin 

fecurity. 

The  nature,  of  the  fecurity,    and  terms  of  the  sgrci 

mcnt,  appeared  only  by  a  deed  of  23  Offobcr  1773,  prc7.: 

ed  and  procured  to  be  executed  by  the  agents  of  De  M- 

The  deed  fecltcs  Sladcrh  tltl^  to  the  xhiU  and  prcmilTcs 
his  being  concerned  in  merchandize,  and  freqtient  occalk : 
\o  draw,  and  remit  to  London  \  and  his  fequeft  th^t  li 
Mattes  would  be  his  banker  there.  And,  in  order  to  :j 
demnify  him  for  fo  doing,  Vader  afflgns  over  to  JlU  M^u 
all  his  cilate,  and  intereft  in  the  prcmiflcs  aforefaid ;  ir 
alfb  all  his  ftock  in  the  trade  of  brewing  and  making  in: 
and  in  the  bufinefs  of  a  corn-iactor  and  miller.  Then  f» 
lows  general  affignmcnt  of  debts, '  horfes,  \Sc^  arid  all  oiL^ 
goods  atiJ  commodities  belonging  to  the  faid  fcvcral  trade  1 
with  dcff azance,  however,  on  S/ader^s  paying  to  De  Alatt 
'  all  the  money  he  fhould  advance  on  any  note,  draught,  a 
or  writing,  of  the  faid  Sladffy  and  his  indemnifying  i 
Maitis  iigainft  the  fame,  and  aJl  matters^any  tray  touck: 
his  agency. 

Covenant  on  breacli  of  failure  of  the  conditions,  that  t. 
Matto^s  may  enter  upon  the  premiflcs,  and  take  the  ftcK: 
abfolutely  to  his  own  ufe. 

8th  OBober  Slader  dretr  on  De  Mafio^s  for  200I.  23- 
Another  bill,  both  by  authority  of  De  Mattes.  1 
^  Motions  knew  Sladet's  afiairs  to  be  in  a  bad  fituation.  Daz^ 
De  Matio^s  agent,  reprefelited  Slader  as  a  good  man  to  h 
creditors,  and  conceded  from  them  colourably  the  gener 
|flignmeht. 

On  the  lith  of  November y  Slader  told  Davis^  and  an- 
ther  agent  of  De  Motto's,  that  he  could  not  ftand,  a: 
confultcd  them  what  to  do.  The  refult  of  the  confultat.. 
Vras,  Slllsj  by  order  of  Slader,  the  fame  day,  gave  pciI: 
fion  to  De  Mattt^s,  in  the  perfon  of  Davis^  hb  agen^,  ^^ ' 
immediately  fct  out  for  London.  Next  day,  the  lath,  5.- 
der  ordered  Sills  to  deny  him ;  which  Sills  did  on  the  13:: 
and  told  the  reafon,  that  it  was  to  commit  an  a£t  of  bar.i 
tuptcy. 

c    .' 
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ikkkr  IumI  motUng  of  v^Iuc  biU  viksX  was  cojppmed  in 
Ike  4k«d. 

i\fter  the   13  th   of    November  De  Muttons  psud  tb^  twO 

F*irft  queftion,  whether  Sladsr  became  a  bankrupt  ? 

The  ibcond  and  gi^tt  <{ueftii>9j  ^.that  caufe,  was,  on 
Hhat  daj  Si4hc!(rl*  be<!anie  a  l^nkrup^  i 

1  he  ground  urged  ag^inft  him  wa5»  that  the  deed  wai  [  474  J 
fraddtiioEil  and  colourable^  and  no  poQeffion  altered*     And 
t!ut,  if  there  had  been  a  debt  due>  it  wa3  an-vndue  prefer*^ 
cure  wiihin  the  a£b 

For  the  defendant — ^That  bankruptcy  was  a  crime,  and 
this  not  a  crime^  nor  any  bad  ufe  made  of  the  deed*  Your 
Lordihip  delivered  the  judgment  of  the  court,  of  which 
I  (hall  cite  fomc  parts,    as  particularly  applicable  to  this 

Tafe. 

All  the  a£h  concerning  bankrupts  aire  to  be  taken  toge« 
'her,  as  making  one  fyftem  of  law.^     They  ate  all  to  bo 
'  jnftruod  ftvourably  for  creditors,  azKl  to  fupprefs  fraud* 
The  bw  is  to  judge  c^  fraud  upon  fafbs  and  intents^ 
The  indemnity  is  a  good  and  valuable  coiiiidai^tion  \  and 
t'xedccd  vaUd,  as  between  tlie  parties** 

But  valid  tranfaoVions  between  the  partlel  may  be  firaudu^  /^^^  y^\^ 
•fni,  by  i^ibn  of  covin,  coUufion,  or  confodei'acy,  to  in«*  between 
mTC  a  third  perfon  ;  fo  purchafc,  with  notice  to  the  prqu-  *^  'f"^** 
^icc  of  the  firft  purchaibr,  who  bought  and  did  not  com-  H^^uiexit 
pkte  his  title ;  fo  marriage,  brocage,  bonds  -,  fo  Ticyna^s  and  voi<{ ' 
rgfc,  3  Cff'CVcn  orx  a  criminal  profecution^'and  the  confi-  »ffain't* 
(ieration  undoubtedly  fufficient  and  true.  rj^    ^* 

Whether  the  deed  then  in  queftion  would  be  fraudulent 
in  that  fert,  your  Lordfhip  faid  would  depend  on  the  pur^ 
pofe  of  it- 
It  was  a  faUe  fhewi  by  cellufion  to  prejpdice  a  third  pen* 
fon. 

The  ereat  Dbje£ks  o^  the  bankrupt  laws  are,  the  manage-' 
sent  oT  his  eftate,  and  an  equal  diftribution  amongft  tb^ 
creditors:  Both  would  be  defeated  by  fuch  a  prefer- 
tncc. 

An  eqdal  diftribution  has  been  anziduily  provided  fot 
ever  fince  the  21  Ja.  i«  c.  19. 

It  Was  thought  mifbhievous  to  fufier  priority  to  be  gained 
by  fccrct  liens.  .    . 

LI  Acaft 

*  Lfgct  in  pari  matetia  conjondim  intcrpretan^. 

£a  coofirvdio  vcrifliiiia  quK  nuJiim  fupprimM  «t  reaeditAi  opcrcttf . 
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A  cafe  only  of  a  conveyance>  calculated  to  poftpone  6c^ 
croditpr  to  the  reft,  was  held  by  Lorfi  Hardwcke  an  aft  of 
bankruptcy^ . 
r  Ana  1        A  colourable  exception  of  parts  dcfes  tiot  covet  the  fraud 
of  the'  aiBgnment. 

A  conveyance  of  a  part  may  be  |niblic^  fair^  and  honeft ; 
but  a  conveyance  of  all  mufl  either  be  fraudulent  and  kept 
lecret,  or  {^bdtice  art  immediate  aft  of  bankruptcy. 

It  has  been  argued,  that  after  a  refolution  taken  by  a  tn- 
derto  commit  an  aft  of  bankruptcy,  the  trader  forefolving 
may  bwfully  prefer  a  juft  creditor,  by  conveying  part  of  his 
cffcfts.   . 

It  is  not  ncceflary  to  determine  that  queftion  in  this 
caufe;  for  here  the  conveyance  is  of  all:  And  theWorc  I 
will  only  fay^  that  no  fuch  propofition  i5  yet  eAabliihed; 
much  Icls  in  the  extent  whereto  it  has  been  urged. 
^  Iri  the  dafe  of  Cock  and  Goodfelivw^  an  immediate  proi- 
peft  of  a  certain  bankruptcy  was  not  the  motive. 

No  deed  can  be  fraudulent  in  Chancery  which  is  nr.t 
fraudulent  in  law.  And  if  fraudulent,  it  is  an  aft  of  bani- 
f uptcy*  and  this  was  the  true  dccifion  of  Lelgh^s  cafe; 

The  diftance    between    the   deed  .(which  was  immcr.i- 

-  _     _    ately  put  in  ^^ecution)  and  the  aft  of  bankriiptcy  was,  in 

that  cafe,  from  eighth  of  June  to  eleventh  of  February  fol- 

'•  •  kxwing. 

a  P.  \X^     ,      Smali  arid  Dudley  was  a  trarrfaftloh  beneficial  to  the  cr> 

annp  172^.  2,f>//5;f  arid  Bartht.  I  have  a  copy  of  tilis  cafe,  by  thf 
late  Mr.  Serjeant  Lee^  who  was  counfel  in  the  caulc.  On  • 
brother  indebted  to  another  isol;  he  had  an  upper  and  i 
lower  fliop. .  In  contemplation  of  bankruptcy,  he  affigcs 
the  goods  in  the  one  fhop,  of  much  lefs  value  than  the  ex- 
tent of  the  debt,  and  abfcbnds  the  next  day.  Whether 
this  was  a  void  contraft,  and  an  aft  of  bankruptcy  ? 
•  Lofd  Chief  Juftice  IVilnibt  laid,  it  was  a  I'librcrfioh  < ! 
the  principle  of  all  the  bankrupt  laws^  which  was  equality 
Arid  he  faid,  that  though  the  judges,  in  WorJIt'y  and  Ih 
Maito^Sy  faid  the  conveyance  was  of  all,  yet  he  knew,  i- 
his  opinion,  arid  tlut  of  the  reft  of -the  judges,  that  , 
would  have  made  ho  diiFerence  in  the  caft;. 

oftcnfiijle     '    A  falfc  credit, upon  a  fecret  trnft^  if  the  affignment  were 

and'f  fc^ret  9therwife  good,  would  make  it  bad. 

lien  would  inale  all  alllgomeat  void,  Oiough  otHcnfife  it  mi^ht  have  been  good. 
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,  The  donor's  continuing  in  poflcffion,  fcconU  argument  m^[  47^  ] 
Tvynncs  cafe.  * 

A  trader  is  trufted  upon  his  charafter>  and  vifible  com- 
mercfe..  That  credit  enables  him  to  acquire  wealth.  If,  by 
fecret  liens,  a  few  might  fwallow  up  «il,,  it  would  greatly 
damp  that  credit. 

Every  equivocal  aft  may  be  explained  by  circumftances : 
And  the  ufe  to  which  it  is  applied  Ihews,  quo  amtno,   it  wa« 
.  done. 

On  the  whole,  th?t  the  conveyance,  though  by  way  ot 
lecurity,  and  for  a  valuable  conQdcration,  is  fraudulent,  and 
an  aft  ot  bankn^ptcy.  .         ,     ^    \ 

This  is  the  fubftance,  nearly,  of  what  is  reported  o(  your; 
Lordlhip's  opiniou»  It  is  true  it  is  faid  the  determination 
there  is  upon  the  ailignment  of  all;  but,  on  a  general 
view,  let  me  endeavour  to  fliew  how  it  agplies* 

The  arguiheht  that  ill  the  ftatut'cs  ot  bankruptcy,  as  in 
peri  maferidj  are  \o  be  taken  together,  is  a  general  principle 
of  law  and  r^afoh,  and  applie's  as  much  to  the  cafe  now  aii 
then  before  the  court*  The  refult  from  all,  taken  togetlier, 
11  there  very  truly  feid  down  to  be  d  fcohftruftion  fiivourable 
for  creditors,  and  in  fuppreflion  of  fraud ;  It  ^ill  not  be 
favouraUe  to  the  creditors  that  Mr.  Fi/b(^r  fhould  receive^ 
and  Mr.  Fordyce  be  permitted  to  give  7000I.  from  the  reft  of 
the  creditors ;  ^fpccially,  which  is  the  fecond  point,  when 
this  is  done^  in  immediate  certain  contemplatibn  of  a  bank- 
ruptcy, and  when  the  very,  loan  of  this.  7000L  had>  in  its 
nature  and  manifeft  confequences,  ajerideticy  to  induce  the 
other  brfeditbf s  to  ht  at  eaie  ilndei*  a  felfc  fecurity* 

Judging  of  frauds  (I  ihean  legal  frauds  t»rhichj  efpecially  THc  legul 
in  bankrupt  cafes,  means  an  aft  unwarranted  by  law,,  to  the  "®^^"  ^ 
prejudice  of  a  third  perfon^  and  not  that  crafty  villainy,  or 
groffiieA  of  deceit,  to  Which  it  is.  applipd  in  common  Ian-* 
guage)  judging  of  it  by  £LiSb9.and  circumftances,  there  is  here 
an  aft  delufory,  at  leafti  in  itis  natural  eSeQ  on  the  cf  editors^ 
prejudicial  to  them  in  an  high  degree,  juft  and  fair,  indeed, 
as  bjetwecn  the  patties,'  if  they  dtaly  had  bceii  cbnc^tucd,  but 
not.  jBrarrimted  by  lawj.  not  that  open,  regular,  public  aft, 
not  that  equal  diftribution  which  the  law  requires  in  favour 
of  creditors,  the  fddurity  of  commerce,  public  policy,  jut 
tice,  and  fafety* 

The  goods  (thfcfc  tvTo  holes)  were  never  out  df  Mr.  Fcr^ 
Jyc/^  hands  till  after  he  became  a  bankrupt ;  for  the  po(^ 
kSHon  of  his  clerk  W2&  his  own  poiTeffi^n,  and  revocable  Z  4^1   * 
L  1  2    •  every 
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CTcry  rfiomcnt :  And  by  the  aft  of  banlaruptcfi  imme Jtatoly 
following,  in  fa£t  revoked. 
That  a  fe-  It  is  a  fccrct  tranfaftion  :  And  the  reafbn  given  by  your 
cret  con-  Jjotdfhip,  in  the  cafe  of  Df  Mattes,  why  a  conveyance  of 
tho*ufpart,  P^^'*  ^7  ^  '^^^  an  aft  of  •  bankruptcy  is,  becaufe  it  may  be 
ii  an  ad  of  public,  fair,  aiid  honeft.  This  is  not  public;  and  to  permit  it 
bankmpt-  to  take  cflfcft  would  be  injurious  to  the  creditors,  to  the 
^'  fpirit  of'  the  bankrupt  laws,  and  to  public  credit  and  com- 

merce. 
That  if  Such  an  aft  would  have  been  fraudulent  iii  Chancery  ; 

fraudulent  becaufe  fecrct,  unwarranted,  and  againft  the  law,  andhurt- 
wiffin  law  ^^  *^  honeft  creditors :  It  will  therefore  be  fraudulent  in 
and  there-     law ;  and  being  fraudulent,  will  be  void,  as  againft  the  crc- 

fore  void  ditors.  With  relpeft  of  whom  it  is  fraudulent, 
againft  cre- 
ditor!.' , 

The  aa  of       The  dtftance  Here  between  the  aft  of  bankruptcy  and  ttc 

bankruptcy  f^j^Jiij^  the  notes  (if  the  fending  itfelf  was  not   an  aft  of 

immediate  ,,^v.,^,»rt  »  «■ 

after  fend-  bankruptcy)  is<  th^  diltance  between  one  moment  and  the 

inj  the         next^ 
notes. 

Thatitddef  It  was  thought  mifchievouSi.  ever  fincc  the  21  of  Jn.  to 
Dot  appear  {xsS^  priorities  to  be  gained  by  fecret  liens.  This  might 
con^dcrati-  "^^  ^^  ^^^  confequencc :  And  it  is  not  cxpreffed  what  th^c 
on  they  notes  come  in  paynient  for;  and  Mr.  Bifiarw^  not  bound 
come  to  to  accept  them  in  payment  for  1ms  7000L  and  before  he 
and  before^'  coiild  accept  thcm  (before  they  came  into  his  hands,  or  he 
his  accept-  Had  knowledge  al^uf  the m)  the  law  took  theni)  andaheyarc 
ance  de-      in  thc  hands  of  the  law. 

tcrmines  jjuf^  ^^  it  may  be  faSd,  that  the  cafe  of  De  Mmis  \%  not 

takes*  bcm.  ^^  point,  notwiihftimding  the  parity  of  reafoning^  becaufe 
that  Was  an  aiSgnment  of  all,  I  will  proceed  to  a  cafe  which 
was-  an  aflignment  prompted  bjr  na^iira)  affcdlion,  thc 
faireft  cc^deratlorii  and  as  juft  aiid  fa\'(»urable  grounds  as 
can- well  be^  fuppofed,  in  this  or  any  care^  a|id  which  yet 
was'void,  as  iigainft  creditors,  though  an  affignmenc  of  jvirt 
only. 

The  cafe  of  Union  ^nd  Btirt/rt.  •  I  will-  fliew  wbat^his 
cafe  was,  ind  how  dangerous  it  is  to.'  rdy  upon  cafes^  with^ 
out  attending  to  clrcumftances. 

Cdit  reftrved  laA  fiummer  ^zt$i  J^  Linioni  trader-  in 
E/Jhc. 

The  banknipr,  J,  LhaifHf  carried"  t$iv the  trade  CM  his 
owu  account :  The  money  lent  to  carry^ion-thotradt)  no 
intcref):  f)aid  upori  it.  Heaffigni  the  goods  in  one  of  his 
two  (hops  to  his  brother,  who  had  lent  the  money,  and  im* 
mediately  abfconded. 

tlie' 
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Tbe  opinion  delivtrbd  was  to  thi$  efie£b : 

"  This  IS  a  very  pbin  cafe.  It  is  a  bard  cafe  j  as  all  thcfe  [  478  ^ 
<'  cafes  are  upon  particular  creditors.  Equality. is  the  grand 
^<  objeAof  the  bankrupt  laws^  and  partiality  to  be  avoided. 
<<  No  man  Ihall  be  permitted  to  put  a  fraud  vpoa  the  court. 
<<  If  he  may  give  a. preference  to  one  he  may  to  more..  This 
"  was  an  affignment  of  part  of  the  efFc^s.  It  has  never 
«  been  decided  how  much  might  be  afligned  without  z€t  of 
"  txmkruptcy.  The  ihutting  up  of  one  fbop  was  .giving  as 
<<  clear  intimation  of  infolvency  as*  if  he  had  fhut  up  both. 
^<  The  affigmnent  was  the  ground  of  the  judginent. 

[Mr.  Juftice  W^//f/— Was  this  determined  an  aft  of  bank- 
ruptcy, or  void  convejrance. 

To  this  it  was.anfwercd,  upon  both.  Bi^t  Lord  Mani^  JheknAr 
/if/i/ obfcrvcd,  it  could  nqt  affc(Et  the  queftion  here;  as  it  |,°fg^not 
was  impoffible,  to  confider  this  as  an  a£b  of  bankruptcy,  ^n  zA  of 
There  vias  no  doubt.]  bankruptc 

It  may  be  aiked,  at  what  point,  then,  ihall  a  trader  be 
permitted  to  make  this  preference  ?  It  is  a  queftion  not  eaiily 
admitting  of  a   prccife   definitive  anfwer.    But,  I   think, 
one  general  principle  or  two  may  govern  it,  if  rightly  applied 
tp  particular  cafes.     If  we  fay  from  the  afl  of  bankruptcy, 
tiic  cafes  do  not  agree  \vith  thl§,  the  end  and  fpirit  of  the 
bankrupt  laws  does  not  agree  with  this  j   and  there  may  be 
a  preference  void,  as  againft  other  creditors,  where  there  is 
no  bankruptcy.     The  cafes,  reafon  and  policy,  and  general  That  a  raan 
juftice,  will  bear  us  out  in  faying,  that  from  the  time  a  man  J^^/  ^' 
is  become  infolvent,  fo  that  he  cannot  prevent  the  bank-  ^  in  con- 
ruptcy  attaching  on  him  iniftantly,  (though  feme  happy  ac-  tcmplation 
cident,  or  providential  intervention  may)  from  that  time  he  ^^^^^^ 
cannot  give  this  preference,  though  for  a  valuable  confidera-  cannot  ^givc 
tion,  and  thou^  not  yet  a  bankrupt.     Nor,   fecondly,  can  preference, 
he  give  it  in  contemplation  of,  and  in  aftual  intent  to  commit, 
an  aft  of  bankruptcy. 

Either  of  thefe,  but  particularly  the  firft,  ^pply  to  the  Thai  tho'^ 
cafe  in  Temple  and  Alderton,     Though  it  cannot  be  an  aft  of  "^yan^  by 
bankruptcy,  unlefs  there  be  a  conveyance  by  deed,  in  the  deed,  fo  as 
ftnie  of  the  ftatute,  as  to  this  claufe^  yet  the  court  could  ne-  to  be  an  aft 
vep'fet  up  the-valiJity  of  fuch  a  trauiiiftion.  ^uy  it 

I  don't  fee  the  difference  between  Mr.  Fifliar  and  any  other  ^Sy  be 
creditor.     He  would  not  have  trufted  fuch  U  fum  had  he  fup-  void  ai 
rofcd  the  houfe  in  danger,,  and  he  trufted  like  another  ere-  ^"'^  ^^ 
ciitor.      And  when  Mr.  Fordjce  had  fet  up  all  night,  de-      **"* 
clared  his  preference  in  his  letter,  abfconded  the  next  morn- 
ing, furcly,  this  conduft  fufficlently  explains  how  the  aft  is 

to 
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to  be  underftood,  and  what  (bould  be  the  caokqucuc^ 
He  is  gone  before  the  letter  is  delivered,  and  before  the  uWjI 
office  hour.  If  it  ihould  be  admitted  that  fuch  a  preftrencr 
might  be  given,  the  moft  opulent  cfeditor,  from  whom  h- 
[  479  3  'v'^ccs  had  been  received,  and  future  fuppUes  and  fupport  <  r 
credit  was  cxpcftcd,  would  always ,  be  paid  pff,  and  th' 
poorer  left  to  come  in  fbr  their  ihare  under  the  bankrupt  h 

I  have  no  doubt  your  Lordfliip  will  be  much  urged  by  M** 
Dunning  on  the  cafe  of  Stnall  and  Dudley.     Your  LordfL: 
hasobferved,  that  Sir  Jcfeph  Jekyll^  in  his  decree,  gave\c" 
ilrong  reafons  againil  the  decree,  and  declared  himfelf  bcur. 
by  the  opinion  of  Lord  Chief  Jufticc  King,  who  had  deck- 
ed, that  the  affignment,  being  not  void  in  equity,  would  n^i 
operate  as  an  aft   of  bankruptcy :   The  reft  bf  the  cc-' 
diftered  very  greatly. 
That  cop*        I  hope  your  Lordihip  will  think  this  fo  like  the  cifc  : 
M?thcw.*    ?Vw»p/f  and  Ald£rUn^   that  it  muft  be  determined  upon  t].< 
fore  aP        f^^e  principles,  and  tlie  contraft  cannot  he  maintainoi*,  <u;j 

ignccsfliaU  therefore  the  afHgnees  fliall  recover,  I 

recover. 

For  the  dc-       ^^'  Dunning. The  firft  q\ieftion  will  he,  whether  1 

fcndaiit,       preference  in  ^ontcmpUtioii  of  ta^jxkruptcy,  be  allowable  b 
any  circumftancps  ? 

2dly,  Whpthc^-  if  j^ny,  this  be  not  t^ie  cafe  ? 
I  heard  not  without  alloniihment,  that  my  learned  frioii 
could  find  no  djftinftion  between  this  and  the  cafe  of  a  com 
jnon  creditor. 

So  far  froru  putting  the  mpnqy  in  ovdpr  to  be  fafc,  M' 
FiJJjar  took  it  out  of  his  houfe,  whcr-c  there  was  no  dangc: 
Into  the  houfe  of  another,  where,  from  the  very  purpok  j 
placing  it,  he  underftood  there  \vas  danger.  I  hope  hc^a 
not  fo  far  miftaken  in  the  degree  of  danger. 

Your  Lordihip  will  iee  what  the  degree  of  d3nger  w.»i 
;ind  when  he  expefted  a  rcimburfemenc.  In  the  holiday 
if  bank  is  fliut,  the  bankers  fliops  are  open,  apd  no  relief  i 
the  ordinai:y  way.  It  was  forcfecn  ^hgn  the  bank  would  t 
open,  about  the  middle  of  the  week,,  and  then  he  meant  . 
call  it  out.  It  was  meant  a  loan  for  temporary  purpoies,  t 
be  relcafcd  ojp  the  Ti^rfday  following :  They  agreed  to  ih 
time  of  the  loan. 

That  a  man      As  tQ  the  affignment  of  part,  that  it  may  be  allowed  . 

in  contcm-  general.     Ii  the  cafe  of  Worjlcy  and  De  Mattes ^  your  Lct. 

**^*' a*«rf^    fhips  arc  reported  to  Have  faid,  that  no  fuch  proportion  K. 

Vuulcruptcy  tnay  do  (oowthing,  tho*  Qop  every  thln^^. 


Eafter  Term,  14  Geo.  3.  K.  B, 

eterj^etbeeneftabllihed,  at  Icaft  in  that  extent.  That  b  to 
%,  that  he  may  do  every  thmg  that  he  eould  have  done 
before.  I  hope  the  contrarj  has  never  jet  been  eftablifhed, 
that  in  no  drciunftances,  a  m^  in  eontemplatipn  of  bank- 
ruptcy ean  do  any  thing  at  all. 

The  ppi^  on  which  Sir  Jofiph  Jekyll  confidered  himfelf  [  480  ] 
bound  by  the  authority  of  Lojid  Chief  Juftice  King  was^ 
tiiat  there  cannot  be,  by  the  bw,  an  equitable  b^nluiiptcy 
where  there  was  uQt  a  legal  bankruptcy.  , 

[Lord  Mflmfold-^ThaLt  an  affignment  by  a  trader  cannot 
be  void  in  equity  was  the  propoiition  ^  if  it  n^as  bad  in  equi- 
ty it  was  an  a&  of  bankruptcy.] 

SmaJfzndOudUy.  Transfer  p£  500!.  Souti^Sen  annuities  they 
fuldoutpf  the  fiocks.  In  contemplation  of  their  bs^nkruptr 
cji  they,  having  fhut  up  their  ihop,  mal^e  an  afligninent  of 
their  (lock,  and  alio  of  fome  (hare  in  the  wopl  trade,  and 
ibnie  leafehold  iptereflsy  tq  $/?W/,  w|tho^t  his  privity. 

b  b  faid  there,  *<  It  may  W  a  juft  reaibn  fpr  a  finking 
^  trader  to  give  a  preference  to  one  creditor  before  ax^other  ^ 
"  to  one  whp  has  been  a  friend  to  him  in  his  extremities^ 
"  rather  than  other*  who,  very  probably,  have  been  gain- 
**  en  by  their  trade  with  him.  The  igQQrance  of  Small  is 
'^  a  circumftance  in  his  favour ;  as  an  undue  influence  coulcjL 
*'  not  be  ufed,  or  importunity  on  his  part,  in  order  to  ob- 
^^  tain  his  debt,  which  is  comipon  in  many  cafe^ ;  efpecially 
"  as  otljerwifc  the  whole  debt  muft  be  loft." 

I  thmk  nothing  can  n^qrp  exprefsly  ^pply  th^n  this 
afe. 

"  The  time  of  the  aflignment  is  not  ix|aterial»  fo*longas 
"  it  be  before  the  bankruptcy ;  but  the  juf^ice  of  the  cafe 
'^  is  icry  materiaU  The  ignorance  of  Small  U  a  circunv:- 
*'  funce  ip  his  favouf  ^  becaufe  it  fbew^  he  d44  not  obtain  the 
"  preference  by  any  importunity/'  Therefore  he  is  fo  far 
Irom  making  his  ignopnce  of  the  aflignment  againft  hin^ 
ihat  he  makes  ^t  an  argument  for  hiqi. 

Can  I  ftatc  a  cafe  iflqrq  exa£^y  in  point  I  The  hpnefty  of 
'•ic  cafe  is  ^ery  material )  the  time  is  immaterial|  and  the 
^v«mt  of  privity  to  the  aflignment  is  in  his  favour. 

I  know  not  an  authority  tq  which  all  the  praftifers  in  thp 
r^^fcffionare  mere  incline4  tor.fcribc  great  lyeight  and  great 
W^gment.  And  as  his  hpnefty  was  known  as  remarkable  as 
«"5  learning,  he  has  gone  out  of  the  C4fc  to  fay,  that  credi- 
f jrs  under  fuch  cirf  uxnftan^es  no:  ynjy  may  but  pugl>t  tq  bp 

Is 
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,  Is  this  fhakch  in  Wth^Jley  and  Be  j^fntto^j?  If  the  pcsint 
wKich  is  grcMindcd  upon  the  Gpinioh  df  Lord  King  «  ftiafcen 
by  the  court,  no  inort  is  ftwken :  And  I  dcfn*t  conccirc  tt  af- 
fe&  our  part  oF'thc  cjucftion. 

It  would  rather  ftrengthen  oifr  cafe.  That  cafe,  fip  yo^n- 
liordftip,  was  very  matcrfal.  The  frmid  was  agamft  Stf/.i//, 
[;  481  ]  not  the  citeditt3W  :  The  ^oney  was  become  due  by  the  agrcc- 
picrit  ^  fo  it  was  hi^e,  and  payable  within  fix'  days,  AH 
would  have  gone  to  the  creditors  5  lb  here,  and  they  arc  In 
no  ^'orfe  fmiation  than  they  would  hkye  been  *if  the  money 
had  'been  never  lent.  The  whole  was  for  the  bencffit  of  thj 
creditors ;  it  feems  fufHcient  for  U5,  and  all  they  arc  entitkJ 
to  expcft,  th«  it*s  hot  to  their  prejtidice.  It  was  to  fare  a 
man  from  breaking — ^the  clear  objeft  of  our  cafe.  Your 
LordOiip  then  was  fo  f ar  from  confidering  the  csdc  of  Sme!: 
and  Oudley  as  not  law,  that,  I  think,  the  judgment  h-'; 
riven  us  reafon  to  infer  that,  in  circumftances  corrcfpcrii* 
ing,  Stntdl  and  Oudlcy  wiH  be  good  authority :  And,  infteaJ 
<)f  thinking  that  it  would  be  now  decided  otlierwife,  I  rea- 
4ily  declare,  I  can  fupport  this  ctife  on  no  other  principles 
than  Should  pfo\«  the  propriety  of  that :  Apd,  as  undor- 
ftanding  that  to  ftand  fis  undefeated,  \  make  ufe  of  it  upon 
^bis. 

And  thi3  is  the  cafe  which  has  been  undcfftood  abeac!;; 
decided  in  favour  of  tlic  general  creditors ;  and  that  youv 
Lordfliip  had  already  given  a  folenin  decifion  againft  cs. 

In  the  cafe  of  Linton  and  Bttrtlety  the  Ihutting  wp  fhop 
was  an  aft  of  bankruptcy  in  itfclf, 

Let  tjs  fee  wliether  the  other  two  cafes  anfwcr  better ; 
which,  if  the  other  fails,  wiU  he  referred  to,  thou^  iic; 
Tiow  particularly  ftated. 

It  will  appear  they  are  fubftantially  didinguiihed^ 
There  are,  therefore,  cafes  where  a  debtor,  in  contem- 
plation of  bwinlpTipt^ry,  may  give  a  fan-  preference.     An.l 
,the  cafes  in  which  he  is  not  allcrived  to  give  a  preference  dif- 
fer from  this,  and  this  will  bring  us  to  the  fecond  point, 
whether  this  is  to  be  a  cafe  of  allowing  fuch  privilege,  ii 
any  may. 
That  infol-       Before  this,  I  will  obviate  the  faiconvenience  which  is  fup- 
vcfjty  or     ^fed  by  Mr.  Leiy  and  which  he  fuppofes  will  be  rcmt>\  eu 
tiwibf^*'  4)y  fixing  at  the  point  of  infolvency.     He  faw  the  neceiTity 
bankniptcr  ^  ^omt  boundary  or  other,   and  did  not  fear  fctdng  it. 
are  no  dcfi-  Every  cafe  would  be  to  be  detcrmmed  on  its  own  circun!- 

nite  peritxls 

to  dcteniiuie  when  this  right  of  Reference  muft  ?ctf<?. 

fiances 
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Ttinces — ^tKat  is,  left  to  its  confufion,  and  (he  chance  wh^t 
'i^'ht  might  be  ft  ruck  -out  of  fuch  darknefs. 

As  to  the  infolvency 

Many  are  in  that  (late  when  they  fet  out.  EquaGty  is  the 
Tind  objsft.  Wherever  the  court  draws  the  line  aQ  thft 
Jiibiequent  creditors  arc  excluded.  And  in  our  cafe,  thofc 
^•1h)  ar«  contending  againft  Mr.  iF^^r  would  be  moft  part  in 
*:ic  fituation  into  which  they  wifli  to  put  him. 

I  don't  mean  to  mifrcppcfcjrit  any  part  of  the  idea :  For  i  4^^  ] 
bjildes  the  idea  of  infqh'ency,  upon  which  I  prefume  he 
built  the  mifchief,   he  ftated,  to  correft  the  mifchief^  the 
rw'folutioii  to  commit  an  a^Sl  of  bankruptcy. 

But  will  this  be  moFc  clear  ?  Will  it  be  poflible  to  afccr^ 
tin  when  the  rcfolution  is  fettled  ? 

If  other  people  had  manifeftcd  the  rcfolution  In  other 
rife?,  will  this  be  more  clear  ?  The  fame  day,  on  a  turn  of 
*  nunc,  Wr.  Fordyce  w<hi14  have  altered  his  intentions,  and 
;pT.z  oa,  with  a  fair  credit.  Is  it  then  the  contemplation  i 
V'.'  this  phrafe  has  been  always  ufed  on  this  Qccallon  :  It  i$ 
^'fT?.  the  fear,  the  dread,  the  expcSation,  The  degree  of 
'':»k  expectation,  as  whether  certain,  probable,  Or  pofllbte, 
I  fcjT  a  full  informition  would  have  convinced  the  event 
'^^  certain,  though  not  the  time.  A  lefs  degree  of  infor- 
nnion  would  Ixave  made  him  think  it  probable  \  a  ftill  kft 
:'"t  probable,  -but  merely  pofiible. 

I,  v.'ho  ha^'e  a  degree  of  timidity  from  my  temper,  fliould 
'ever  have  looked  from  this  horrible  object  for  days  and 
y^ars  before  it  met  me  in  the  face,  and  encountered  me.  Mr. 
f'^rjycf^  lit  the  time  of  the  loan,  was  even  more  fanguinc 
■'.ua  Mr.  Fyijatj  in  the  expectation  that  the  afliflancc  of 
Mr.  hijbar  would  be  efFei\ual.  And  thus  the  fenfe  or  non- 
'^nfc  of  a  man's  ideas,  tlie  coolnefs  or  the  heat  of  his  ima* 
fcinntion,  wilj  be  to  decide  this  queftion. 

Kut  what  governed  Zmall  and  Oudley  will  govern  every  That  the 
ufc  to  which  the  principle  will  apply :  And  it  is  very  necef-  ^^JJ^^^'*^/ 
'='7  this  Ihould  be  fuch  a  certainty  which  is  attained  by  fair-  ^jjg  prcfcr- 
^'-5,  cr  hqncfty  in  the  tran faction.     The  rule  is  known  and  cnce  is  the 
i^nderftood   alike  univerfally.     Men's   feelings    run    before  only  proper 
^Vir  undcfftandings,   in  <iiftinguiflung  between  a  rafcal  and  ^"^^"*^'*- 
^^  honcft  man.     And,  notwithftanding  the  puzzle  of  the 
'';bools,  Tvhen  the  rules  are  once  fciriy  underftood,  and  the 
i-us  agreed  on,  no  man  ever  doubted  the  complexion  of  an 
''^^'on  in  that  view, 

lUgue  and  others,  affignees  of  &cot.  Afllgnment  of 
joods.     Letter  fent,   fignifying  the  purpofe.      They  were 

nqt 
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^  not  of  the  coach  warehoufe  when  the  bankruptcy  was  coizi* 

mitted. 
Th»tpmof      Upon  ftating  the  cafe,  it*s  clear  the  defendant  knew  no- 
^^oAnd  thing  gf  the  tranfaftion ;  It  does  not  appear  whether  he 
ft «/.  a?*^    ^^^  l^cm  in  tpifi  upon  cpntraft,  or  to  what  ufe. 
(gnecf  of        The  defendant  burnt  die  l^tcr.    Queftion,  whether  dc- 
Scot,  WM    fendant  has  a  right  to  thqfc  goods,  or  whether  overhauled 
fupprcffion.  i,y  ^j^^  bankruptcy  ?  Now,  though  it  has  been  decided,  ac- 
C  4^3  3  ceptance  fliajl  l)e  prefumed,  where  for  a  man's  benefit,  till 
he  difient,  yet  here,  when  thofe  goods  were  left  with  Sireetf 
what  aqthority  had  RoUiJlon  over  them  ?  No  one  can  £iy : 
And  it  is  left  abfolutely  in  the  breaft  of  the  party. 

When  thp  defendant  came  fo  Dover ^  then  betook  the  re- 

folution  of  making  it  a  bargain  and  fale ;  and  as  fuch  it  is 

void  and  fraudulent.    This  was  a  tranfa^ion  kept  fecret, 

and  riot  determined  whether  he  was  to  take  them  as  agent, 

they  being  bpokcd  in  his  name  in  the^  public  warehoD^e*- 

Whetlicr  and  how  far,   in  fatisfa^ion  \  whether  as  a  piff- 

chafor ;  whether  as  a  fecret  lien,   in  truft,  to  be  returned 

afterwards  in  frau4  of  the  creditors.     All  this  left  undeter* 

mined  till  after  the  z(X  of  bankruptcy  had  put  the  goods  en* 

tirely  out  of  his  power.  .        •     .  ^    — 

TJ**t  the         j^g  Roche — There  never  was  any  courfe  of  dealing  between 

Kochc         the  parties.     Judgment  of  the  court  there  was  thiis  :  ««  Let- 

weut  on      <<  tor  incldfed  in  the  note  is  fupprel][ed.     It  does  not  appear 

fupprcffion.  ((  hut  thc  letter  might  contain  an  aA  of  bankruptcy.** 

That  the  Your  Lordfliip  mys  there,  *f  'f  he  only  queltion  is,  whc- 

only  qucf.    <^  ^her  an  indonmg  and  fending  this  note  is  fraudulent.** 

Uon  there  ,,' t     i        r    ^   '     ^  '^'         ^i.-^  j      r      •^•'-    e  • 

>va»,  whc-  ^    I  chpofe  to  put  it  on  this  ground  j  for  it  is  of  unpom 

thcr  fraud,  *«*  tancc  in  all  judicial  proceedings,   particularly  in  matters 

«r  not,  and  li  q£  commerce  and  inch  public  cpncern/  that  they  (hould 

or  noral>    "  ^^  determined  on  foli^  grounds  of  eauity,  and  not  on  fub- 

fcpuncc  to  "  tleties  of  law.     And  therefore  I  fl^all  not  enter  upon  the 

be  deter-      «  grquncl  of  a  contraft  not  complete  till  aflcnt.     The  prin- 

mincd  ac-     „  ^j^i^  j^  ^j^^ .  j^  ^^  complete  when  any  principles  of  juftice 

^"^  ^     ^'     <«  or  equity  require  that  it  fhould ;  otherwife  not.     In  the 

"  cafe  in    Strangty  though  the  rcafons  are  founded  upon 

"  great  fubtiety,  yet  the  hardihip  of  the  cafe  undoubtedly 

<«  decided  with  the  court." 

That  the  The  law  and  equity  of  the  cafe  determines  the  aflent,  in 

equity  of     this  cal'e,  fliould  be  implied. 

this  cafe 

ana  the  law  dctrrmiucs  to  imply  aflcnt. 

«  Mr. 
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«  Mn  Juftkc  Tates — ^Therc  is  no  doubt  the  preference  That  Mr. 
"  alight  be  given  on  the  eve  of -a  bankruptcy,  upon  fair  and  i^**^^, 
'*  hoDdl  circumftanees."      *  lows  a  pre- 

Now  compape  the  cafes.    There  was  in  our  cafe  a  friendly  fcrcDce  on 
Intercourfc  of  lending  and  fapplying  money;  there  was  no  !j*'J^**^* 
previous  intercduvfe  in  general  dealings.     Flere  the  letter  0*^^^^^ 
pnniuccd  j  there  it  was  not  found.     There  it  is  not  in  fatis^  honcft  cir- 
Gcbon  of  any  debt  whatever ;  here  is  in  fatisfaftion  of  the  cumftimcci. 
7:00!.  lent. 

llie  letter  makes  the  cafe  plain.  The  notes  were  to  diC- 
cKarjc  the  debt,  which  he  could  not  otherwife  difcharge,  in 
order  to  give  the  juft  preference  which  he  expreffes  himfelf 
bound  to  give.  There  it  did  not  appear  but  the  letter  might  ^  b  ^ 
cxprcfs  an  afi  of  bankruptcy  Was  committed  5  it  appears  here  L  4°4  1 
in  the  negative.  There  the  notes  were  the  outftanding  debt 
fo  Evfrard  jmd  Briar y  and  made  ufe  of  againft  the  principles 
of  boncfty  and  morality.  Your  Lordfhip  exprefsly  explod- 
ed the  fubtleties  of  law  upon  that  cafe,  and  re(led  upon  the 
hond^y  of  the  cafe. 

I  will  now  ftate  the  caie  alluded  to  in  Strange. 

Plaintiff,  as  aflignee  of  Cripps  and  ^/armey  brings  trover  Atkini «. 
fefcvcral  parcels  of  filks.  Defendants  dealt  with  the  bank-  f*!^'*^^ 
rupts  before  the  bankruptcy,  and  jlpri/  7,  1715,  fent  the 
C'X)tls,  and  gave  credit  in  their  books,  1 8  Jllay  Cripps  and 
i^iarmff  without  knowledge  of  defendants,  fent  divers 
i-is,  the  fame  fent  in  ^prUy  for  the  ufe  of  the  defendants. 
June  4  they  became  bankrupts ;  June  6  they  wrote  a  letter 
to  the  defendants,  that,  not  thinking  it  reafonable  the  lait 
parcel  of  their  goods  fhould  go  to  their  other  creditors,  they 
Had  not  entered  them  in  their  books,  but  left  them  to  the 
"5c  of  defendants,  Jum  9  commiiHon  iflued ;  Juw  1 3 
defendants  received  the  letter,  and  as  foon  as  pofllble  {igni- 
ted their  confent.  Lord  Chief  Juftice  Fratt  fays,  The  afr 
l:at  was  fubfequent  to  the  aft  of  bankruptq^ :  They  aflcnt- 
f'i  as  foon  jts  they  had  knowledge  ;  and  whether  a  fubfe^ 
pioit  diflent  was  ncceffary,  (the  property  vefting  in  the 
^•an  time)  was  the  quertion  ?  If  hy  the  delivery  the  pro- 
ptrry  was  vefted,  I  think,  upon  the  circumftances,  £ut/er 
and  Bak^r,  3  Rep.  the  contraft  does  not  ftand  open  till 
agreement,  "but  is  complete  till  there  be  an  aftual  4if»greer 
nient. 

Th^  diftin£Uon  is,  whether  the  delivery  is  with  or  with* 
cvconfideration,  the  preceding  debt  is  lufficient  confiderf* 
♦&n :  For  it  being  for  his  benefit,  difagreement  flxall  not 
tc  frcfupcd. 

A  delivery 
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A  dcHTery  precedent  -to  an  ad  of  bankruptcy  (though  t  j 
a  third  perfoii,  and  without  knowledge  of  the  party)  is, 
where  confideration  exifts,  fufiicient  to  complete  the  con- 
XtvlQ,  :  And  diiagveemeut  {hall  not  be  prefiuned.  And  tr. 
that  .purpofe  the  cafe  from  3d  Reports  was  applied. 

And  it's  an  authprity :  The  perfon  to  whom  ddixTred 
^«$  inllantly  a  truftce ;  and  ro-delivcry  would  not  have 
been  jjuftified  by  an  infbnt  countermand  of  the  party  deli- 
vering. And  Mr.  Harrifon^  in  the  cafe  of  Mr.  Fardyce^  \\ 
-as  the  other  in  the  cafe  of  Strange ^  under  control  in  certain 
xefpcfts,  to  be  dctcrtnincd  on  ^e  juftice  and  honef^y  of  the 
^afe,  ^d  not  farther  ;  fo  that  if  Fordjce  was  wrong  in  ihr 
delivery,  he  had  been  juftified  in  the  re-demanding,  axxi 
^Harrifon  liable^  if  he  had  delivered ;  and  Mr.  fordjce  migh*: 
have  recovered. 
C  485  ]  The  idea  of  converting  a  poft-»boy  into  a  cniilee  wou!^ 
have  been  ridiculous  5  iince  he  knows  no  more  of  the  con 
tents  than  a  proportion  in  algebra.  No  truft  would  be  con 
vcyed*  without  knowledge  of  the  contents:  But  Harriih 
knew  the  nature  of  hi^  embafly,  and  wouJd  have  finrev.! 
UgainA  kno^dedge  had  he  delivered  to  any  but  Fi/bar. 

The  four  cafes  concerned  are  peiie^y  right,  .and  upor 
comparifon  their  agreement  is  evident, 

I  don't  find  my  learned  friend,  meant  to  contend  an  aJ 
4)f  bankruptcy  was  committed.  I  underftand  the  coart  de- 
livered the  cafe  from  that  difficulty^  which  will  take  the 
£fth  cafe  out  of  the  queftion, 

if  the  cafe  has  not  juftice,  honefty  and  moralky  at  th^ 
bottom  I  give  it  up,  I  did  not  thi^  it  CQuld  have  bcci 
doubted. 

I  conceive  it  will  at  leaft  entide  it  to  the  wiibes  and  in 
clination  of  the  court ;  and  I  hope  on  principles  axid  autlu>- 
rity  to  their  deciiion. 

But  another  diftinftion,  is  taken,  Wr.  Fordjce  is  taken  ^ 
under  a  double  capacity  as  debtor  to  the  houfe,  and  debto] 
to  the  partnerfhip.  If  Mr.  Fordyce  can  leflen  the  debt  i 
the  houfc  by  enabling  the  houfe  to  go  on,  either  by  makin.) 
ufe  of  his  friends  afiiftance  in  the  manner  he  did  or  ncgnt: 
ating  the  bills.-^— If  this  had  been  done  the  fecurity  could  m  1 
be  taken  from  him.  The  fund  to  have  been  divided  amon^ 
the  general  creditors  would  not  have  been  thele  bills;  tht- 
'Would  have  been  no  p;^rt  of  them.  And  if  Mr.  Fordjce  h 
fuccccded,  he  would  have  been  obliged  to  pay  to  the  pur* 
ncrfhip ;  the  general  moral  obligation  then  will  not  \2s\  l^- 
the  dill'crence  of  time  or  form. 
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Upon  this  general  confidct-atidn  I  flatter  myfclf,  the  cir«- 
aimilances  will  not  be  thought  material  to-  tfic  this-  out  of 
the  ^nend  principles* 

It  the  court  think  with  Sii-  Jofeph  Jekyll^  that  there  are 
czfes  in  nrKich  a  man  not  only  may,  but  ought  to  give  a  pre- 
ference to  creditors,  your  Lordihip  I  truft  will  think  here 
that  it  was  his  duty :  And  as  to  aflent  tliat  it  will  be  pre-  ^ 
lumcd  when  the  jufticc  of  the  cafe  requires  it*.     And  I  hope 
the  part  wc  have  taken  in  a  cafe  which  feems  fo  meritoriotts, 
snd  fall  of  fo  much  compaffion  will  not  be  fo  ineffeftual,  *a« 
to  fall  by  the  force  of  general  propofitions  which  I  think 
Uvc  never  yet  been  decided ;  namely,  that  in  no  cafe  what- 
ever a  creditor  may  have  a  preference  given  him  by  a  debtor 
•^i  contemplation  of  bankruptcy ;  and  whatever  th6  circum* 
ihnccs  may  be  as  to  the  merits  and  nature  of  the  tranfac-^  r     o  a  -j 
^ion,  the  effeft  of  law  (hould  always  be  to  make  it  void  in-  ^  ^       J 
ftcad  of  its  being  underftood,  that  fiich  a  preference  may 
be  jidlificd  upon  circumftances. 

In  reply* — That  whether  fraud  had  been  committed  in  a 
nural  view  Mr.  Fmlyce  had  done  what  legally  he  might  ndt* 
uo ;  and  what  in  the  Common  Pleas  was  not  permitted  in 
Favour  of  a  jtift  creditor  who  was  a  brdthcr. 

This  IS  not  a  contemplation  according  to  the  manner  irt 
^hich  that  word  is  interpreted  by  my  learned  brother,  it  is 
:n  aft  djSlberatej  upon  kiiowledge  that  he  muft  be  a  bank- 
'^upt ;  ami  he  was  gone  in  performance  of  his  rcfolution  be- 
lore  the  letter  could  be  delivefed  :  And  if  any  thing  had  di- 
7cned  his  fefohxtion,  thefe  notes  were  not  fent  to  the  pofi> 
'See,  but  were  revocable,  and  were  until  three' days  after 
b  his  own  poflcflion  \.  fot-  the  pofleffion  df  his  clerk  your 
I/)rd{hip  will  donfider  as  his,  the  cafe  determined  by  Sir. 
J^leph  ythyil^mLt  never  doubted* 

Though  my  private  opinion  would  hr.ve  little  influence  on 
the  deciiion  of  this  queftion,  I  muft  fay  if  the  court  had  not 
Joubtedj  your  Lordihip  would  never  have  faid  Sir  Jofrph 
J^kjll  gave  very  great  realbns ugainft  the  judgment. 
^  I  humbly  rdy  therefore  on  the  judgment  of  the  court  in 
&vour  of  the  ailignees. 

Lord  MunsfiirU^^Mr,  "Ftjbar  is-  certainly  a  very  mcritori- 
'115  creditor  of  Mr.  Pordyce^  and  in  this  laft  act  did  him  t 
-cry  great  fervice.  I  therefore  was  all  along  forry  5  (as  far 
^  one  can  be  forry  or  glad  in  a  cafe  of  judicial  litigation  ;} 
I  win  ftate  the  cafe  for  the  bar. 

llie  dcfi^dant  J^ijbar^  was  a  creditor,  and  had  done  them 
many  adts  of  &iendihip-.i'*«md  bdng  creditor  for  1500L  bor^^ 

rowed 
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rowed  the  6th  of  June  1772,  thfe  fuxn  of  7ooo!i  and  h^»i 
it  <:ntcrcd  in  the  banker's  books  in  the  ufuai  manner  (which 
fum  he  had  borrowed)  and  told  them,  he  fhould  not  drav 
beiforc  the  Friday  following.  On  the  9th,  the  Tucfihy  pre- 
ceding the  Friday^  Mr.  Fordya  vn\xc%.* 

ke  delivered  the  letter  to  Mr.  Harrifin  his  clerk  5  he  ab- 
fconded  at  four  in  the  mbrnin|!;,  and  never  returned  till  th 
commif&on  had  ifliied — 11  o'clock  the  commiffion  ifllica : 
half  after  10  the  clerk  called  at  Mr.  Fybar\  but  did  nc: 
£  ^g^  1  find  any  at  the  ofiicc,  called  at  1 1  and  found  no  body,  bu: 
'*  delivered  them  on  Tburfdayy  when  Fi/har  took  and  has  kc-M 
them  ever  lincei   hotwithftanding  a  legal  demand. 

Whether  the  property  was  duly  and  regularly  transferrcil 
(which  always    includes   without   fraud)   before  the  ach:-l 
commiffion   of    the  bankruptcy?     And  whether   a   bank- 
rupt can  give  a  preference  to  a  band  fide  creditor  before  ai 
on  tlie  eve  of  a  bankruptcy  ?  Are  the  two  qucftions  ftated. 

As  to  the  latter,  the  ftating  as  a  general  qucftion  perhap>« 
involves  a  great  impropriety.  No  trader  can  do  any  thing 
in  fraud  of  the  equality  which  the  lavfs  of  his  ^cbuntr)'  re- 
quire \  He  can*t  affign  provifionally ;  he  can't  aflign  in  c\- 
clufion  of  a  creditor  whom  he  thinks  unjuft  5  and  if  I  .- 
deed  contra^  is  not  only  void  but  an  aft  of  bankruptcy.  U 
not  by  deed  they  ai-e  void  (as  in  all  queftions  upon  fraut^J 
3gainlt  thofe  who  arc  prqjudiced,  however  fair  between  tl:>r 
parties,  Wherever  the  transfer  is  not  complete,  whercvti 
^here  is  an  executory  countermandablc  action,  the  a^Tt  i^ 
bankruptcy  Is  a  countermand,  and  takes  all  the  power  out  c\ 
th^  bands  of  the  party. 

What  was  faid  in  the  cafe  of  Worjley  and  De  MaStcs^  I 
doti't  i^etoIle<fl,  I  have  not  lately  looked  \  but  I  think  tii^r 
cafe  of  £/;w//  and  Oudley  was  not  meant  to  beheld  not  gocJ 
law,  Of  declared  fo  at  that  time ;  nor  ^id  I  ever  mean  f- 
fay  it  could  never  be  good. 

Suppofe  this  in  the'regular  courle  of  parent < 

Siippofe  legal  diligence  is  ufed  \  fuppoie  an  executron  \v 
the  houfc  i  no  fraud  but  merely  a  fufpicion  of  bankrupic}', 
it  might  be  good. 

Cork  and  Goodfel/oiv  in  preference  of  the  children  5  w.i^  a 
fiiir  zA  done  fix  iiic;uths  before  j  a  great  loan  to  her  hroiliu 

ot 

^  (Ths  letter  dated  liy  Lord  MantfeU  was  nearly  thU)  **  Mr.  Feryr, 

y  «  conceiving  that  the  money  ic  i^cd  with  him  wn*  a  fum  ;iliotit  which  per* 

•  haps  even  lomc  pains  had  been  tukcn  to  place  it  there,  and  that  difputf* 

««  might  arife,  gives  that  prefererice  to  Mr.  ForJyc^^fdxVii  he  th«nks  iO* 

**  doubtedly  his  due/'     Two  notes,  one  for  5300L  another  for  1700!. 
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bf  40,0001.  flic  did  what  the  court  of  Chancery  would  haVd 
compelled  her  to  have  done. 

So  far  I  think  th^  cafe  of  Sfnall  and  Oadley  goes,  it  was 
a  very  fiivourable  calc^  the  fecurity  given  only  300I.  whcrtf 
1800I.  afflgned ;  for  if  all  had  been  afHgned  it  wodid  have 
made  an  end  \  for  it  would  have  ftopt  his  trade. 

But  I  thidk  the  Cafe  greatly  ihaken  in  the  Cdmmdn  Pieas» 

I  think  tliat  tik  determines,  that  though  the  a£t  is  com-^ 
plete,  yet  if  the  real  motive  of  the  trader  is  a  preference  in 
contemplation  of  bankruptcy^  it  ihall  be  bad  as  againft 
creditors. 

The  trader  had  a  trade  in  an  upper  and  art  Under  fliop.  [  4  J8  3 
For  the  purpofe  of  carrying  on  his  trade  his  brother  lent  him 
feveral  fums  and  moft  meritdrioufly)  as  iii  the  cafe  herei 
without  intereft,  and  had  nothing  td  do  with  llim  in  his 
trade.  Upon  the  13th  of  Augafi  he  makes  an  afBgnment 
of  the  goods  in  the  upper  fhop,  hci  dehvers  the  pofleffloil 
inftantly ;  the  brdther  becomes  the  vifible  o\vner  inftantly ; 
and  acts  as  fuch<  The  money  all  lent  b&fidfide  \  and  as 
fbted  no  fiifpicidn  by  the  brother  of  infolvency.  But  it 
is  found  there  Was  nd  threatening  of  an  arred,  but  a  pre- 
ference given.  It  is  found  that  there  was  an  aiiignment  of 
no  more  than  the  one-third,  they  did  not  determine  upon 
the  diftindion  between  part  and  the  whole :  but  that  a  pre- 
ference had  be^en  given. 

This  went  farther  than  ally  cafe  befoffe,  for  from  the  tlnii 
oF  IVoiJlij  stnd  De  Mattds^  h  had  been  fuppofed  that  where* 
the  afiignment  was  for  the  benefit  of  a  fair  creditofi  and  of 
party  and  before  a£lual  bankruptcy  it  would  be  good }  but 
here  an  alignment  by  deed,  of  part  in  immediate  contem- 
plation of  bankruptcy,  though  on  a  valuable  confideratioit 
and  a  moil  meritorious  cafe,  was  of  itfelf  an  a£l  of  bank- 
rui>tcy.  And  upon  the  fame  principles  if  without  deed 
would  have  lieen  void* 

Now  fee  the  cafe  here — A  man^  with  his  boots  oti  as  I- 
may  fay,  without  any  demand,  nor  in  performance  of  any 
obligation,  without  agreement,  not  fo  much  as  even  in  pay- 
ment of  a  debt  which  then  was  td  be  called  in,  (for  the  fame 
friendihip  had  made  the  fum  not  demandable  until  Friday) 
fets  up  all  night,  this  letter  delivered  at  five  and  the  bank- 
ruptcy committed  at  fix  before  it  ccJuld  be  poffibly  delivered 
to  the  defendant.  It  falls  greatly  within  the  cafe  of  RoUi/lon 
and  Scot ;  a  man  in  trade  dire£b  goods  to  be  booked  in  the 
name  and  in  the  warehoufe  of  his  creditor,  (which  is  the 
Common  way)  and  il  is  certainly  for  the  benefit  of  the  cre- 
ditor 
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ditOF  tp  fey  this  untt  pnypeat;^  tftqrwvis  he  t^CMt  iw; ; 
and  not  until  after  he  declared  thp  intQo^  of  ho^kfii^  to  hu 
been  u  fitym^r^t ;  wlukk  tketi  covl^  i»o^  pr^vsijdl  as  tkc  p^*' 
peHy  was  no  lo9gQP  \m<\€T  hih  qo^tqI:  Not  did  the  W 
lodging  o(  tlio  goods  in  \h0  ^reditosft  name  tniiwfer  Uic  ^h^ 
pcrty  before  by  any  imfiied  afiei}t« 

How  is  this  an  ^piro|)rieti«A  ^   $t»|>|X>fe  th^  ilcKk  b 
rUem  or  f»Uens  and  i'WjK*  by  eifeWr  of  thfjfe  e^mitigencic 
for  I  k90^  not.  wWch  ^f  omW  hayq  icrv(4  h>oi>  ^d  becou 
a.vtry  rich,  man*  wouid  fij/^ur  b*\c  be^  ehligrd.  to  aiixj 
them,  if  the  drawees,  for  no  fault  of  his,  had  become  i: 
folYtfnt  I  Wh»t  i$  the  ktter  f  It  d«;Ure*  that  the  view  is  • 
gi\e  hin\  a  prefevtnca  which  has  b^n  void  even  with* « 
deed  before  ihe  dit  of  ^s^Xkktwpi^jt  ^nd  by  d£«d  would  Li^ 
been  9n  adt  of  h»nkni]M^}K  itietf* 
[  489  ]       Mr.  Juftke  W7yfe/i^f  t^is  cafe  had  cx>rpc  bei^re  the  cou* 
iharoediately  jrfter  th^  d«i:ei:miift»tic»  of  SmflU  and  OtuiJeh 
Oxmlii  have  hsid  great  deuhts.   Tnxt  I  th'mk  that  cnfe  has  bc\  i 
nmch lh»ken  Itj  H^crfit*y  and  Dr  M^t^Sy  Hag^MwdiRplU/^^' 
suKi  lately  in  thi$  court  jPaj^/  and  f^otittfin  |  but  I  think  : 
h;»  been  over-turned  by  the  dafe  of  Litu^n  «ud  ^t^lttt. 

But  fuppofe  that  cafe  of  Sn«i//  «nd  Of^iZi;^  to  be  no«| 
Uw. 

The  caft  was  s^  ttanafet  of  joj^t.  to  dUchargd  purt  of  \ 
debt  of  1 8  col.  but  here  the  payment  caa't  ^pply  to  the  g*. 
neral  debt  due  t«  Ftjh^t  but  niuft  apply  to  the  70190.  Cuf 
this  be  faid  a  payment  in  the  cotirft  of  'trHde  ?  ^aeoL  poi* 
in  difcharge  oif  7oc>o}«  I  thptigin  it  h$d  been  upon  a  c.ti 
cttlatioii  of  intereft  \  but  the  ilrft  note  is  tho  7th  of  hU) 
the  other  is  the  ad  of  April  \  the  firft  would  become  liu 
the  bcgihliing  of  Julj^  the  other  the  Utter  end  of  Jmi* 
The  hafte  flieWs  it  was  iu  conteroplntion  of  a  bankrupccy 
fhof^s  a-  pr^feren^  }  (hoi^a  an  illegal  preference*' 

But  fays  Mr.  Dunning^  fuppofe  this  had  bdcn  paid  tb 
Shtttrd^^  ilieit  I  think  the  cafe  T^ould  have  hem  good  5  N 
the  trinfaftion  w%9  incomplete  as  the  caie  §»  tUl  after  tli 
commiilion  iiTued* 

jdtkins  and  Bartvich^  where  the  mercers  reiijfed  to  accept 
the  filks. 

On  the  grounds  of  the  four  prior  deciitons,  and  the  opi- 
nion of  his  Lord&ip,  I  tbinfe  it  carinot  be  fupportcd. 

Mr.  Juftice  j4/bbt/r/l'-^Thi$  is  certainly  a  very  compaffion- 
ate  cafe  5  blit  I  thjnk  there  arc  many  cafes  whieh  have  got' 
further  againfi  preference. 
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Sma// znd  Oudlej  had  been  an  cxprcfs  ftipulation;  ah<i  I 
thiak>  in  dread  of  coercion  i  and  though,  I  do  not  mean 
:  •  overfct  the  authorityi  I  qnefiion  hcv.  everi  if  it  was  de- 
iTirinecl  upon  right  principles :  for  though  it  was  an  aft  of 
friierolity,  and  if  fuccefsful  was  fof  the  benefit  of  the  credi- 
t  :: ;  m,  if  onfuc^ershil  and  the  fliop  was  kept  up  for  a  fet^  . 
..7^)  itwottUdraw  in  probably  a  great  inany  creditors  and 
i*^  a  great  amoont* 

The  a^  of  bankfUDtcy  is  b  the  nature  of  a  civil  death; 
:iiii  is  a  countermand  of  all  treaties  not  exectitcd.  The 
icr^.ant  knew  nothing  of  the  contents  no  more  than  the 
poft  boy* 

iiord  ManjJieId-^1  forgot  to  mention  in  that  Cafe   in 
^ran^'j  thejudgmentfeemt  very  right,  thbugh  the  reafons 
vnong,    The  traders  very  honeftly  rcfufed  the  goods,  and  [  496  j 
voulil  not  enter  tfciem  in  their  books,  but  fent  them  back. 

A  vaft  deal  turns  upon  the  principle  whether  the  fole  mo-  DifBndion 
•vi^ctothc  aft  is  a  preference;  or  whether  done  without  l>etwe^in^ 
•Jot  motive,  but  confequcntially  gives  a  preference :  There  J^^,^^ 
ix  is  entitled  as  a  trader,  to  the  time  of  his  bankruptcy,  to  ^i^uentiai 
do  what  any  other  trader  may  do.     In  the  cafe  of  SmaU  and  fnScxtn^*- 
Oudlr^y  the  money  having  become  due,  if  he  had  paid  it  imme« 
ciiateiy  (though  thereby  he  would  have  done  what  he  knew  he 
codd  not  do  afterwards)  I  don't  fee  it  could  have  been  over* 
mas  being  in  the  way  of  trade.    I  ani  very  forry  for  the  de- 
bsdant,  but  I  don*t  fee  it  can  be  determined  othcrwifey  and 
therefore  p^ea  muft  be  returned  for  the  Flatntiffl 

Curia  Cancellaria. 
Beckford  againft  Beckford. 

ON  an  appeal  from  the  Matter  of  the  Rblls^This  was 
a  queftion  aHdng  upon  a  deputation  procured  by  the 
••ifc  Alderman  Beckford  for  his  nattiTal  fon,  on  a  feciirity  of 
-^  cftatc  in  Jamaica, 

The  point  was— whether  this  was  ft  deputation  for  his 
"  ^  ufc  to  take  the  profits,  or  in  triift  for  his  father. 

The  value  was  Bool,  per  annufhy  durihg  a  term  of  feven 
)?ars,  one  of  which  wa$  expired  in  the  life  of  his  fa- 

I:\pas  contended  it  was  too  great  a  provifion  to  be  ma4c 
'^'*i  oattiral  fon^ 

M^  He 
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He  gave  Um  by  his  w31  5000L  befides,  and  an  expe&tn- 
ty  after  the  death  bf  fifteen  or  fixteen  perfons  without  iflue, 
^  dif  coming  in  as  general  devifee  of  the  reveriion. « 

Evidisnce  admittedj  to  explain  the  intention  as  of  an  ab- 
folute  gift  in  flavour  of  the  (on,  and  that  the  ion  took  the 
profits  to  his  own  ufe  in  the  lif&-time  of  his  father,  and  ha' 
continued  fo  to  do  fince  his  deceafe.  But  the  fame  witncf*^ 
on  crofs  interrogation  depofed,  that  the  father  vras  difpleal- 
cd  at  his  fon  r^^fiifing  to  go  to  Jamaica  upon  former  propc- 
ftlsj.and  faid,  «  If  he  thinks  he  can  do  better  for  himfclt 
*<  th^  I  for  him^  let  him." 

And  on  behalf  of  Mr.  Bnkford  it  was  contended,  that  hU 
father  had  fufiiciently  manifefted  his.afieAion  by  a  prefen: 
l^cy  of  5000L  as  already  mentioned,  and  the  reveiJionaTT 
intereft  in  the  whole  given  under  his  will.  That  what  he  wa« 
t  49^  J  now  to  contend  for  was  only  an  annual  profit  of  8ocL  for  fi-x 
years  remaining  of  the  term,  out  of  the  immenic  fi>rtunc\« 
of  his  father,  who  by  the  largeneis  of  hia  fortune  and  con- 
tingent bequcft  had  made  it  evident  that  he  meant  the  bene- 
fit of  his  fon  ;  and  not  to  leave  liim  in  a  ib  much  woric  con- 
dition tlian  the  reft  of  his  children,  as  he  wwdd  be  if  he 
was  to  fit  down  with  the  5000I.  ohly  5  and  the  remote  pcfil- 
faility  of  partaking  of  die  future  bounty  of  his  father,  c« 
heir  to  the  reveriion  of  not  Icfa  value  than  30,000!.  a  year. 
And  when  he  looked  forward  towards  providing  him  wit)< 
fo  vaft  an  eftate^.  it  could  not  be  fuppofed  that  ho  intended 
to  mock  hiin,  with  this  gift  which  he  had  given  him,  and 
under  it  feeii  him  in  the  adhiM  enjoyment  of  the  profits. 

That  he  is  n^t  made  a  pafty  to  the  deed  as  by  way  ci 
truft,  but  cxprefsly  named  as  deputy  in  the  indenture  \  thir 
if  it  had  been  a  conution  leafehold  eftate  he  would  have  bcc:. 
entitled  to  the  rent,  if  a  copyhold  to  the  profits,  and  in  thi^ 
cafe  to  the  profits  of  the  office. 

Thus  he  ftands  legally  entitled,  and  prim^  facie  cqultabK 
entitled  ;  let  us  no\y  fee  whether  there  Is  any  reafon  to  dil- 
entitle  him  in  equity. 
.  His  fon  had  refufed  to  go  to  J/xmalca  on  propofals  of  l.** 
fatlier*  If  it  be  faij  the  father  altered  his  intentions  on  thb 
rcfuf-il  \  (and  thofc  -^^^  propofals  are  evidences  of  afie£^c:i 
aiid  dciire  for  his  advancement,)  but  if  it  be.faid  he  had  al- 
tered his  intentions,  then  why  name  his  fon  deputy  in  ilii> 
iuftrumcnt,  on  the  efFeft  of  which  the  queftion  arifcJ  i 
when  he  had  his  other  fon  prefent  on  the  iiland,  his  o\vu 
agent  prefent  on  the  ifland  ?  Ij  cannot  be  faid  bccaufc  it 
was  a  better  life,  for  the  eftate  was  for  fevcn  years,  deter- 

minabic 
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uinablc  only  on  tlie  death  of  Sir  iV..  Herhirt.  Nor  coulJ 
*:  b^  bccaufe  he  was  to  to  over  to  execute  his  office  \  for  h« 
hi  refufed  it  upon  the  lupprafition. 

That  upon  the  evidence  it  appears  the  father  had  intend- 
:.i  the  provifion  for  his  fbn. 

As  for  the  difplcafure  of  his  father  and  the  words  faid  to 
:!j  ibokcn,  will  a  court  of  juft^ce  from  thence  infer  the  fa- 
*'.tr  m^aut  to  rcfunie  what  he  had  given  (and  what  he  had 
'  'Ca  no  right  to  refume)  the  legal  .cftate,  and  take  it  to 
'./.niclf.  He  might  waive  the  appointing  him  agents  which 
thj  fame  evidence  fays  he  had  intended* 

Can  a  man  fuppole  that  a  father  who  by  dnc  tvill  had  left 
Lm  i3,oooL  by  his  other  will  TpooX.per  annuniy  by  his  now 
'K'ill  5CDoL  only;  fljould  mean  to  revoke  the  legal  eftate 
^Hich  he  had  procured  him^  and  convert  k  into  a  truft  for 
'imrclr? 

Tnat  it  IS  againft  all  the  rules  of  evidence  (Specially 
^hcre  io  near  a  natural  relation  is  a  party)  to  admit  t)f  parol 
'Tidence  to  diminifh,  and  not  only  lb  but  to  take  away  rtie  [  ^nj  ] 
-iztc  given,  and  to  take  away  an  abfolute  light,  declared 
•nJ  Teilcd  b^  deed,  and  executed  by  aftual  poireflion :  And 
'Vi  above  all  from  circumftances  not  concomitant  but  fub- 
*qjcnt  to  the  deed.  That  th^re  is  ground  of  realon  law 
3i  narjral  equity,  to  continue  the  legal  and  equitable  eftate 
•'i  the  hvij  where  the  father  had  placed,  where  the  law  had 
'  Mvcyed  it  5  but  no  ground  of  equity  to  prcfumc  he  was 
Culva  truftee.  * 

^  Where  an  eftate  has  been  purchafed  by  another  pcrfon 

^r  2  ftranger,  thp  court  will  require  clear  evidence  of  the 

piTDoent  of  the  money  by  that  perfon,  to  wfaofc  ufe  the 

f-rchafe  is  contended  to  have  been  made  \  but  they  will  not 

'^^  feparatc  the  equitable  and  legal  eftate,  nor  take  away 

He  beneficial  intereft  by  any  implication  on  parol  evidence^ 

^iiich  the  ftatutc  of  frauds  was  meant  to  obviate. 

Oa  the  other  fide  Mr.  Attomey-GeneraL 

Lord  Nottingham f  m  the  c^fc  of  Grey  and  Grey^  *  held  that 

sfidcratitjn  of  blood  vras  a  fufficicnt  conveyance  to  a  (on 

JHied  in  the  deed  ;  but  that  of  a  ftranger  it  was  otherwife : 

i^t  there  is  no  cafe  to  prove  that  an  illegitimate  fon  woxdd 

^  in  any  other  fituation  than  a  ftranger ;  and  even  the  pri-' 

-^  U'te  evidence  on  behalf  of  a  legitimate  fon  may  be  re- 

-  ttcd  by  circtunfhinccs* 

Hie  perception  of  the  profits  diiring  infancy  has  been 

u?n  as  gtiardianfhip  5  the  perception  of  the  profits  after- 

' -is  by  the  fethcr  hais  been  taken  as  evidence  to  rebut  the 

M  m  2  ground 
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^oiind  in  equity,  which  otherwife  would  be  in  behalf  of 
the  fon,  but  ftill  there  xnight^bc  evidence  to  control  ever 
this. 

Biit  whci-e  the  truft  is  not  declared  to  him  in  the  deed 
where  the  fon  thus  circuiiiftanced,  where  the  fiithcr  tools 
Ihe  profits  (for  part  of  tjie  time  at  leaft)  equity  never  conC 
dered  a  perfon  as  other  than  a  truftec. 

Hill  and  Barronv  was  the  ftrongeft  cafe,  but  the  father 
and  fon  there  were  joint  obligators  in  the  bond,  and  Lor 
Hardwtcke  faid  it  might  be  a  fraud  iipon  the  marriage  t 
confider  it  otherwife. 

Note^  As  I  underftand  the  IxJrd  Chancellor  decreed  tha 
the  fon  took  to  his  own  benefit,  and  hot  in  truft. 


T 


Truft. 

TRUSTEE  for  children  under  a  maitiage  fcttlcmen* 
who  was  to  take  the  bed  fecurity,  takes  perfonal  it 
curity,  and  lodges  the  money  in  the  hands  of  a  banker  with 
out  taking  bond ;  for  money  of  his  own  he  took  bond 
The  banker  fails.  This  is  grofs  negligence  in  truftec  an^ 
t  493  1  ^^^  niake  him  liable,  and  it  is  no  excufc  to  fay  he  could  pc 
no  good  mortgage  fecurity ;  for  then  he  fhould  have  place- 
It  on  public  fecurity. 

Ac^lion  at  Common  Law. 

ror  J^duciug  away  a  Journeyman  per  quod  the  Mafter  ferviir<. ' 

amifit. 

SHOE-MAKES.  employs  a  man  to  inalcc  up  ftioes  f 
him,  and  retains  him  by  the  piece ;  and  this  perfbn  be 
ing  hired  by  another,  and  leaving  his  fervicc,  the  work  uii 
finiftied,  the  ftioe-makcr  brings  his  a£Uon  againft  the  pc* 
fon  fo  hiring,  for  inticing  his  fervant  out  of  his  fcrvit: 
Such  perfon  is  a  fervant  of  the  flxoe-maker,  (though  ii' 
within  the  particular  provifion  of  the  ftatute  of  £/rs.  co; 
cerhing  fcrvants  to  be  hired  for  the  year,)  fo  that  an  aifric 
at  common  law  will  lie  for  feducing  him  from  the  ftrr- 
vicc. 

On  a  fpccial  vcrdift,  the  jury  found  the  man  cmplovc 
a  journeyman  .of  the  plaintiff's  but  npt  for  any  ccriaii 
time. 

They  found  alfo  he  was  hired  by  the  piece. 

They  did  not  find  particularly  whether  the  pcribn  wh( 

hire. 
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hired  him  knew  of  his  being  retained  by  the  plaintiff  at  the 
tizneof  hiring* 

Qo«fiion :  Whether  this  peribn  be  a  fervant  of  the  plain-* 
tifiy  k)  that  he  may  maintain  an  a&ion  and  recover  da-* 
mages,  on  his  being  enticed  from  his  fervice?  And  whether 
there  is  fofficient  upon  the  verdi£l  to  entitle  the  plaintiff  to 
jccovcr. 

Argued :  That  this  Is  a  bafe  entirely  at  common-law ;  and 
not  upon  the  ftatute  which  requires  the  fervant,  for  £he  ab^ 
duftion  of  whom  from  hi^  mafter*s  fervice  an  a£tion  may  be 
brought  to  be  a  fervant  for  a  time  certain. 

But  ftill,  that  wherever  there  is  ah  injury  the  law  will 
give  a  remedy  |  and  the  enticing  away  a  iervant  ncceilarily 
infers  damages^  and  wrongful  damage^*^ 

Brooke  cites  a  cafe  in  the  Common  Pleas,  in  his  38  page, 
that  for  taking  away  ^  fervant  by  forcq  an  aflion  of  trefpafs, 
IS  et  armisy  would  lie ;  for  feducing  a  fervant  from  the  ier- 
vkrc  an  action  on  the  cafe ;,  but  that  if  the  finwant  left  his 
maficr  voluntarily,'  ax^  action  Ues  only  on  the  fl:atute. 

Broohf  title  Labourer!  If  a  labourer  quits  me  volunta-r 
rilj.  no  aftioni  but  if  any  feduces  him,  action  on  ;hc 
uii  • 

Leon,  140.  XI  //.  4./.  17.  cited. 

As  to  afHon  at  common*law  there  is  no  exception  to  be  1;  4^4  -x 
tbtmdy  which  fays,  that  in  order  to  maintain  fuch  a6tion, 
the  fervant  muft  be  a  fervant  for  a  limited  time. 

The  aft  of  5  Eliz.  c.  4.  fays,  no  peribn  ihall  be  hired  foe 
l^'fs  than  one  year ;  and  fpecifies  fhoe-makers  ;  but  this  is 
only  to  provide  againft  the  voluntarily  quitting  of  the  fer- 
vice before  the  time,^  and  not  againfl  Ceduftion  from  it  by 
-nothcr. 

Fitz.  Natura  Brevium  395.  If  a  man  take  a  fervant  out 
cf  my  cuftody,  he  is  liable  to  an  aftion. 

That  the  defendant  knew  the  perfon  to  be  a  journeyman 
•^f  the  (hoemaker  he  has  not  denied ;  it  muft  therefore  be 
uken  as  admitted,  and  the  jury  do  not  fay  that  he  did  not 
know. 

That  as  to  the  objt^ion  of  time  if  it  were  ncceflary  to  go 
'\i\to  it,   certainly  an  hiring  without  any  time  particularly    • 
mrntioned  is  a  retainer  for  a  year. 

On  the  other  hand,  that  the  facbs  found  by  the  jury  are 
r*ot  fuJBicient  to  fupport  the  declaration,  for  that  the  plain- 
ni!' declares  that  he  retained  the  two  pcrfons  flated  in  the 
•kclaration,  to  fcrve  him  as  his  joiwneymen  in  the  trade  and 
tjllncfs  «f    a  fhoeraakc;   and  that   the    defendant,   well 

knowing 
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'  knowing  of  die  pmniflc$,.'Sknd  mitg^ing  to  defradd  tmi 
j<rejudicc  bim  in  his  faid  budnci's,  cniftily  9Bd  pr-^Hcioally 
did  foduce  the  fsid  pcrfojas,  and  tvixitt  thcni  fron^  hi^  HtvIcl  ; 
^hftxby  ht  kft  ihiirftrwe  to  his  damages,  ^cJ^ 

The  jwy  find  Ao.J^iring  j^or  fcrvice  of  any  dct^rmiiuiie 
lime. 

That  the  jury  do  not  find  the  defendant  well  knowing  <J 
thc.premifTcs,  iffc^  did  entice,  Wr.  and  that  thi^  is  Tcr» 
material. 

That  where,  there  .was  no  hiring  ^  all  tbcyc  could  '^- 
none  for  a  year,  f 

..  That  the  plaintiff  had  dated  no  agreement  to  keep  iheft: 
journeymen  ia  conftant  work ;  or  ^>t  they  were  his  ftr- 

ViilltS. 

tord  Mansfieli^'liioYt  dp  you  define  ti^c  wprd  joumcj- 
pian  ? 

Anfwer :  That  it  was  apprehended  to  mean  no  more  thiii 
a  man  "who  was  out  pf  his  tinie  and  was  no  mafter. 
[  495  ]       Ijord  Mansfield — ^Doe§  not  a  jocracymap  imply  the  par- 
ticular relation  of  fervant  to  the  man  i    He  might  work  k ' 
a  month  at  once.  .    . 

Anfwer :  My  Lord,  it  would  have  been  fo  if  the  jury 
had  not  fou^id  that  he  worked  hy  the  pcce,  an*i  not  for  ^ 
certain  time  \  fo  that*  they  have  found  what  fort  of  a  joux- 
neyman :  And  whether,  under  thefe  circumftai^ces,  he 
were  a  fervant,  they  fubmit  to  the  court.  We  truft  that  the 
court  will  be  of  opinion  he  wa»  not,  or^  at  leaft,  that  the 
fa£b  found  are  not  fufiicient  for  the  plaintiff  to  recover. 

Lord  Mansfield — This  is  apparently  a  fervice.  Tliv'v 
have  found  exprefsly  he  was  taken  by  the  piece :  And  tL:; 
is  a  AifEcient  rctainurc* 

Journeyman,  I  apprehend,  in  the  original  etypaplogy,  i; 
a  fervant  for  the  day  5  in  whpfe  fervice  the  mafter  has  cer- 
tainly an  intercft :  And  they  find  defendant  inticed  this  fer- 
vant to  leave  the  work  he  had  undertaken  un^iifhed.  Ar.c 
it  is  very  truly  obfcrvc^,  that  many  fcrvanis  are  taken  tc 
work  by  the  piece ;  jf  othcrwife  they  wbuld  often  be  idle. 

It  juft  lies  upon  the  circumftance  of  his  being  found  a 
joumej'nvm  ;  othcrwifc  it  might  have  been  that  the  maftci 
took  any  who  pleafed  to  work  for  him,  to  flay  as  long  is 
he  pleafed,  and  go  when  he  pleafed. 

The 

*  The  jury  I  fuppofc  found  generally  for  the  ilcleodant  as  ta  the  cue  cf 
thcfc  pt-rfios. 

t  OaiDe  majuft  continct  in  fc  minus ;  et  qui  ncrat  tot^lHot  tMtflcm  se- 

gilt.  I  A  «...         T 
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The  coonfel  was  going  to  have  faid^  that  he  did  not  lia 
pr  vidhial  in  the  houle. 

Lord  Marufiild — ^Thls  woqld  have  been  ftrong  evidence, 
00  the  trial,  to  have  perfuaded  the  jury  not  to  have  foun4 
liim  a  journeyman :  Bpt  they  have  found  hii^  fo,  and  i^ 
muft  be  uken  accordingly,^ 

Mr.  Jufticc  AJbn-^tom  the  genciral  inconvenience  that  ' 
would  othcrwife  ariie,  the  fervant  muft  be  retained  by 'the 
piece,  to  very  vaf^  amount.  And  that  the  ftatute  had  pro% 
lidedimprifonn^ent,,  but  no  aftion,  which  fhewed  they  re- 
cognized every  man's  right  to  his  action.  Every  man  is  en« 
titled  to  one  who  has  fuftained  dau^ages  by  wrong  :  Therep 
fore,  if  a  fervant  be  retained  for  any  fpecial  work,  and  de- 
parts from  this  unfinifl^ed,  an  aAion  will  lie  agaiuft  any  who 
i'lMlucei  him  to  depart. 

JuwMBNT  foir  the  Plaintiff, 

Curia  Communitim  Placifomm,  -  [  496  ] 

WRITofRIGHT. 

Tyflen,  Lord  of  the  Manor  of  Hackney,   v. 
Clarke. 

THE  court  being  fcated,  the  recognitors  of  aflizc 
were  called.  Four  knights  appeared,  and  chofe  to 
ihcdfclvcs  twelve  others^  whichj  together,  compofed  the 
grand  affizc  of  fixteen  jurors. 
The  oath  adminiftcred  was  in  this  form : 
1  do'fwear  that  I  wiH  fay  the  truth,  whether  Gforge  Clarke 
bth  more  mere  right  to  hold  the  tenement,  of  Francis  J^ 
Tyjjhi  demanded  againft  him  by  hi^  writ  of  right,  or  the 
fsid  Francis  J.  Tyfen  to  him  as  be  demands,  and  for  no- 
thing to  let  to  fay  the  truth- 

SohclpmcGod, 
And  now:,  upon  the  motion  of  Mr.  Juftice  hlackftone^  ov^ 
dtr  was  made  by  the  reft  of  the  judges,  that  the  galleries  of 
tlie  court  be  open  fojr  the  aduvflion  of  ftudents  of  the  fe- 
icral  inns  of  court. 

The  door-keeper  nojt  imrticdiately  appearing,  and  it  bc- 
Inj  2|>prehcnded  that  he  meant  to  take  advantage  of   th^c 

public 

*  Res  judicata  pro  reritate  accipitur. 

Dammim  fine  injuria,  cffc  poteA ;  injuria  vcram  fine  remedia  oaquaqvani 
p9tdl. 
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public  cnrioSty,  by  extorting  fees  for  admittance^  Mr.  Juf- 
ticc  ^lacijlone  faid,  ^c  remembered  tehen  a  gentleman,  a 
counfcl,  had  given  a  quarter  guinea  for  admittance,  the 
court  wa§  about  to  commit  the  oiEcer :  But  he  added,  I  be- 
lieve, on  his  afking  parddn,  and  defiring  to  rcftorc  th^ 
money,  at  the  intcrcdBon  of  the  flqptlcman,  the  court  diJ 
not' commit  him,  '' 

The  rccprd  was  ordered  to  be  read,  and  then  the  juninr 
ferjcant  for  the  tenant,  in  the  aSize  of  right,  had  norlc: 
th2t  he  was  to  begins  after  tljc  record  fhould  be  read. 

Chaixs  were  ordered  to  be  fct  fop  fuch  gentlemen  as  ha  J 
not  room  in  the  gallci^y. 

The  record  was  then  read,  to  this  effect : 

Middlefex  XGyrrA^  Francis  J.  Tyftn^  by  his  attqmer,  de- 
mands of  G.  Clarkey  clquirc,  (reciting  the  prcmiffes)  ani 
faith,  that  his  anccftor  Ti'as  feifcd  in  the  time  of  peace,  t » 

Wit,  in  the  time  of  our  late  Sovereign  Lord  George tv 

^^ing  cfplecs,  Sec.  and  died  thereof  feifed:  Whiercup^::. 
-  on  his  death,  the  faid  prcmiflcs,  in  his  faid  writ  of  rijjhr 
L  ^"7  J  demanded,  dcfcendcd  and  came  to  the  faid  Francis  J.  Tjif'-^ 
as  fon  and  heir  of  the  faid  Francis  Tv^/?,  who  thereby  Lk.- 
(}amc  lawfiilly  ftifecj  thereof,  as  in-  fecj,  till  he  was  there  \i 
difleifled  by  the  faid  G.  Clarke,  under  colour  of  a  certain 
Icafe,  within  fixty  years  of  the  time  of  bringing  the  fa  J 
writ.  Whereupon  lie  putteth  liimfelf  on  the  country,  anu 
the  fuid  G,  C/arh  dotji  the  lij^cj  and  ^hereupoi)  ilTue  i: 
jciped, 

i^Ir.  Serjeant  TFa/ker  oipen<^d  fior  tenant— That  the  fether 
was  feifed,  &c.  and  that,  after  the  dcccafc  of  the  father, 
the  lands  defcendcd  to,  thd  {qn^  &;c.  And,  gentlancn  if 
the  gran4  s^ilizc,  it  is  yours  to  enquire  whether  tenant  or 
defendant  have  the  better  right, 

J,  who  ;^m  of  counfcl  for  tenant,  maintain  that  he  ha::: 
the  better  right. 
Scrj.Davj.  Pn  the  fzmc  fide — ^The  cafc  is  briefly  thus;  the  tenant' 
father  purchafed  the  eftatc,  or  was  rather  mortgagee  of  it. 
in  I  736.  And  took  %  mortgage  io  fee,  in  cunfidcration  o: 
loool.  p;iiJ  to  the  mortgagor,  OJbdidiJ!on\  which  mortga^f 
was  rcgillercd,  and  flood  unimpeached  till  a  late  a^on , 
In  which,  counting  on  the  feifin  of  himfclf,  he  was  barre^i 
by  a  thirty  years  pofTcffion  againft  him,  '2^^  driven  to  thi.. 
writ. 

Purchafe  of  the  equity  of  redemption. 

In  1742,  C/nrke'i  father  purchafed  the  eftate  in  fee  :  AaJ 
in  the  deed  of  purchafe  there  were  the  ufual  covenants  xhi^ 
pai-ty  h2'i  a  right  to  convey,  and  for  quiet  enjoyment,  tScc 
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ind  coTcnant  to  levy  a  fine,  which  was  duly  levied  Michael-' 
mas  term,  i6  G.  2.  1 742. 

A  dccd-poil,  to  which  Ofialdifion  and  the  tenants  of  the 
prnniflcs  were  parties  (the  tenants  fpr  the  fake  of  attorn- 
menfj.  \ 

Titjc  coi|iimencing  in  17361  completed  in  1742. 

In  1 706  Sir  Edward  Northey  was  fteward  of  this  manor. 

He  iflucd  precepts  to  the  cuftomary  tenants,  to  repair  to 
ilu;  wafte,  and  there  to  fct  out,  by  metes  and  bounds,  how 
much  may  be  cncloled,  hoiden  and  enjoyed  by  J.  Flanders^ 
ro  his  own  ufe,  without  any  prejudice  to  the  other  tenants, 
w  aay  other  her  majefty's  liege  fubjefts  pafflng  this  way. 

To  this,  which  was  in  the  nature  of  aft  ad  i^uod  damnum, 
the  tenants  returp  that  they,  the  underwritten^  have  view- 
fri,  and  return  how  much  the  faid    7.  Flanders  might  en-  [  498  J 
ciole,  with  the  liberty  pf  the  lord  of  the  manor^  and  con-' 
lent  of  the  tenants. 

Provided  always,  that  the  faid  J.  Plofiders,  his  heirs, 
K'>r  afEgns,  (which  the  court  will  tell  you  are  applicable 
c:il?  to  tenants  in  fee)  fhall  not  build  any  thing  that  may 
prejudice  or  foreftall  the  houfe  he  holds  of  Mr.  Halfiorty 
iis  heirs  or  affigns. 

And  this  they  return  as  a  good  return  to  the  precept. 

This  is  returned  by  the  cuftomary  tenants,  and  figned, 
not  by  them  only,  but  by  Sir  Edward  Northey  himfdf ; 
vho  would  never  have  fuffered  this  return  to  the  precept  to 
be  made,  unl?fs  it  had  been  a  good  return,  and  not  ix\juri- 
ous  to  the  rights  or  intentions  of  the  lord. 

How,  it  inay  be  faid,  does  this  apply  ?  If  there  was  thii 
"^tate  out  of  the  demandant,  Mr.  ^yjfeny  more  than  fixty 
^t^%  paft,  the  tenant  who  defends  need?  npt  fcew  his  title 
^thcr,  but  the  aftion  is  barred. 

Court — There  is  no  difpute  about  the  identity  of  the  pre* 
n^iiTes  \  what  Is  the  quantity  ? 

Anfwcr — Rather  more  than  an  4cre,  with  feven  houfts. 

IltJe  of  0/baldifton. 

Deed  of  feafe  and  rcleaft  in  I73<^>  on  the  26th  of  Fe- 
bruary was  pleaded  as  part  of  the  tenant's  title.  It  import* 
f^  to  between  OJbaldifton  and  Clarke,  the  £athei>  of  the  te- 
•lan:  in  this  writ,  in  confideration  of  i  cool.  Releafe  of  ei- 
*i'c  in  pqileillon  of  Ojbaldijlon,  the'  leffee,  reciting  the  di* 
nienfions,  to  G.  Clarhe,  his  heirs  and  affigns,  for  ever, 
'nth  covenant  of  right  to  convey  the  cftate  in  fee  fimpk 
'^^Wutdy,  and  the  fame  to  prpteft  indcfeafible,  and  with* 
^^:  inctimbrancus,  except  a  (juit-rcnt  of  ten  (billings  per 

a/mum 
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0nnum  to  the  lord  of  the  manor-  And  all  the  laid  widilii 
recited  premifles  are,  by  the  faid  deedj  relafed,  gnmtcii 
^nd  confirmed  to  the  tics,  trufts,  and  pqrpofo  there!: 
incntiqned  9  niamely,  to  the  ufe,  &c.  pf  the  faid  G-  Clarity 
his  heirs  and  ailigns,  for  ever. 

Provifo,  that  on  payment  of  mortgage-rOioney  at  a  cer- 
tain day,*  principal  and  intereft%  the  faid  G,  Clarke  Ihall  rz- 
fonvcy. 

Certificate  of  inroUmcnt,  according  to  the  ftatute, 

Bargain  and  fale  30th  December  1742, 
C  499  ]       I^cafe  for  years  not  endorfed. 

The  deed  of  bargain  and  fale  reciter  the  mortgagc-monr; 

unpaid  at  the  day,  and  the  whole  principal  and  intcreft  ^v^r. 

laftol.  befides  220I.  fince  due,  aftdr  the  faid  mortgage  [a 

peipt  whereof  is  endorfed  for  the  faid  220L  on  the  back  0; 

the  deed)  and  the  condition  being  become  abfalute  of  th. 

deed  of  mortgage,  the  mortgagor  bargains  and  fells  to  tL 

mortgagee,  for  fuller  confirn^ation  of  his  title  in  the  fal* 

premifies,  all  his  eftate,  title,  intercft,  equity  of  rcdcmp 

tion,  claim  or  demand  whatfocver,  tp  the  faid  G.  ClarL\ 

the  mortgagee  \  and  for  farther  afTurance  covenants  tP  ^^1 

a  fine. 

Vide  -fiw  fur  concijfit   thereupon.     Note  of  the    fine  rea«" 

Kitchen      Proclamation:   Thefe  were  not  read}  for  the  court  pre 

**rfBairct.    funics  ^  fjn^  ^q  b^  ^\^  proclamationsi  till  fhe  contrary  ^ 

proved. 

The  tenant  is  fbn,  and  heir  at  law  to  tlic  Cud  G.  Clarh- 

The  tenant  called  witneffes  to  prove  his  title,  and  I  toc»^ 
a  long  note  of  the  evidence,  which,  as  £ur  as  is  not  mattcj 
of  lawi  I  omit. 

On  the  otl^cr  fide,  for  Francis  J.  T^et^  who  brin^ 
this  affize  as  demandant,  to  recover  his  right  Co  the  pr: 
mifles. 

Gentlemen  of  the  grand  affize,  I  hope  I  Ihall  (hew,  t^ 
your  fatisfaftioh,  as  concerning  the  prcn^fles  in  qucillor. 
that  they  belong  of  right  to  F.  J.  T^feny  and  that  he  ii.v: 
more  mere  right  to  demand  than  the  tenant  hath  to  hoi', 
them,  and  has  a  much  fuperior  right  to  tliat  claimed  b; 
the  tenant. 

My  brother  I)flvy  has  admitted,  that  in  1736  the  cbir 
originally  arifes.  He,  knowing  always  what  is  beft  for  •• 
client,  would  have  ftopped  there,  but  afking  a  dlrc^ioii  • 
the  court,  and  they  not  clidofing  to  give  him  one  to  Tr .; 
there,  he  proceeds  to  Ihcw  a  title,  as  he  fays,  in  fee,  0^ 
of  the  lord,  and  in  a  third  perfon,  as  far  back  as  i-.-  • 

I. 
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£ut  an  that  appears  then  is,  tl^t  the  ice  was  in  lord  with 
^ikcBcetp  enclpie  with  the  confent  of  his  tenants. 

As  to  the  Aibiequent  conveyance,  no  proof  of  payment, 
ut as  betweoi  the  parties;  but  if  a  real  tranfa^Uon,  flill  I 
M  cQDtei^  it  was  not  fuch  an  one  as  can  prejudice  th« 
t^of  the  lord,  on  account  of  their  iniquity. 

I  meaii  to  ^e^  thatt  OJbaldift<nt  w^  only  a  tenant  to  dcv 
xandant  \  ^d  I  dare  fay  none  of  jf ou>   gentlehicn,   take 
tie  trouble  of  fending  to  the  regifter,  to  lee  whether  your 
tenants  have  done  as  Q/baldyicn  did  \  taken  upon  themfolves  r   -q^s  1 
Ui  convey  in  fee  when  they  have  only  a  term  eftate.  ^  ^       ^ 

The  demandant  claims  as  lord  of  the  manor^  where  he  * 

jfid  his  anceftofs  have  immemorialiy  uied  tp  have  the  wafte^ 
ahi  the  premiilcs  irk:  queftion  are  and  immemorially  have 
been  parcel  of  th^  waftc, 

Mr.  Tjfftns  grandfather  died  in  1710,  father  in  1717J 
i!^  the  demandant  himfelf  was  a  pofthumous  fon. 

Widun  this  manor  there  hath  immemorially  been  a  cuf^ 
tem  for  the  lord  of  the  manor,  for  the  time  being,  havr 
ag  3  deiire  to  grant  any  part  of  the  wafte,  under  a  certain 
fffit,  to  ifliie  precepts  to  the  tenants,  to  enquire  whether 
tia  grouad  may  be  enclofed  without  prejudice.  Thefe  arc 
pcrslly  forty  or  fifty,  years  leafes,  to  encourage  tenants  to  ' 

iaprovements.  I  ihall  fhew  a  great  number  of  thefe  pre- 
^Ms;  and  there  never  was  an  inAanc^  of  a  precept  made  to 
c  >Dv'ey  in  fee. 

The  intent,  I  fliall  fliew,  was  only  to  grant  for  a  term  of 
^7-one  yearsi  from  Michaelmas  then  next  enfuing. 

My  brother  Davy  has  faid,  that  had  it  not  been  the  in« 
fnt  of  the  lord  to  grant  a  fee.  Sir  Edward  Norihey  was  fo 
'^7  learned  and  accurate,  that  he  would  not  have  fuffered  any 
'^g  fo  improper-  in  his  c^ce  ^s  words  to  be  ufed  and  iign* 
•J  with  his  name;  v/hich  import,  my  brother  i)in'jr  fays,  a 
^flvcyance  in  fee  to  have  been  intended.  But  I  am  afraid 
^e  of  us  now  at  the  bar  are  f9  extremely  accurate  j  nor 
"^JJ  Sir  Edward  Nortbej^  or  any  man,  always  aware,  and 
'^•^2ys  in  the  right.  At  moft,  it's  no  proof  a  conveyance  in 
*'^\  and  goes'  no  farther  th^m  evidence  of  fuch  a  thing  in 
iz-mxL ' 

J-  Flanders  died  mteflate^  leaving  fcveral  brothers,  in 
'?iOi  the  widow  took  out  adminiftration,  and  became  cn- 
"Icd  to  all  the  perfonal  eAate,  and  took  this  amongfl:  the 
rci 

•She  made  a  will  in  1721,  reciting  that  her  late  hufband, 
'1  confent  of  .the  lord,  had  built  lour  linall  mcfliiagcs  on 

the 
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the  waftc,  in  the  place  11^  qxicftion  5  and  flic  direAs  than  t' 
be  fold  by  her  executors.  She  makes  R,  OJbalSJtm  ani 
jR.  B.  her  executors. 

And,  by  a  codicil  dated  a8  July  1725^  (he  revokes  th: 
part  of  the  will,  and  appoints  R>  O/hck^lhn  folc  executor. 

OJbaidifton  came  in  as  executor,  paid  the  ten  flulfings  rtni 
which  ha'd  been  paid  all  along :  tie  bimfelf  paid  it  the  fin 
year.  The  demandant  was  then  in  his  minority }  the  re 
[  50T  ]  Reivers  charge  themfelvcs  with  the  receipt.  I  fubmit  to  c: 
lord,  the  receipts  even  of  a  common  bailiff  arc  evidcnc 
when  he  charges  hlmfelf ;  much  lefs  can  there  be  ^queilic 
in  this  cafe. 

Under  thefe  circumftanccs  the  tenant,  0/hahM^^  mak- 
the  conveyance.  This  even,  as  by  a  tenant  tor  life,  tr: 
fraudulent  and  void  ;  and  good  for  nothing,  hut  as  by  1^. 
of  cftoppel  between  the  parties. 

Though  my  brother  Davy  would  avail  his  client  as  a  &i 
purchafor,  without  notice,  I  apprehend  this  will  not  fen 
him.  Indeed  he  rather  irecominends  his  client  upon  thj 
ground  than  pretends  to  avail  himfelf  of  this  iu{^ofed  ci: 
eumftance  as  a  ground  in  law.  If  this  were  upon  an  cqu' 
able  queftion  it  might  have  bef  n  a  ground ;  but  we  are  co^ 
on  the  mere  right :  And  you  arc  to  $nd  only  upon  a  ftri: 
legal  eftimation  which  has  the  greater  right.'  Thouc:^ 
upon  the  drcumflances,  it  does  not  appear  (if  it  was  at  i 
material)  that  there  was  not  fraud ;  but  the  contrary :  Fw 
is  far  from  evident  that  the  tenant  came  in  as  a  fair  purchsf:: 

I  rely,  therefore,  that  I  have  fliewn  a  better  and  fupcrio; 
and  mere  ancient  title,  whereon,  in  juflice  to  your  oatL 
you  will  find  for  the  demandant. 

Witnefles  called  for  tlie  demandant^ 

B  conira  for  the  tenant,  in  replication-r-Tiiat  as  to  t^ 
obfervation,    that  it  had  al>vays  been  cuftomary  to  gr.-- 
,  term  cftates  in  the  wafte  of  the  manor,  but  never  in  t* 

the  right  of  a  perfon  claiming  under  the  lord  of  the  mar" 
•by  his  grant,  ihall  not  be  prejudiced  by  any  cuftom  of  a  n^ 
nor.  He  fhall  never  q\^aHfy  his  own  giant  made,  in  any  fm: 
inilance,  in  fee,  by  any  cuflom  which  has  obtained  in  :^ 
manor.  Now  here,  I  fubmit,  there  is  evidence  of  a  t 
granted,  by  the  precept  and  return. 

Court — ^VoTi  have  not  fhcwn  the  precept.  However,  f 
recital  of  it  on  the  return  is  Sufficient  for  your  argtunrat. 

I  contend  then,  my  lord,  I  have  brought  evidence  ci 
grant  in  fee  ;  And  what  fays  the  lord  ?  "  It  has  been  uii. 
•*  tor  inc  and  my  anceftors  to  grant  pther^^ifc." 

1 
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For  the  demandant — I  do  agree,  if  you  had  produced  % 
grant  m  fee,  the  lord  cannot  qualify  his  own  eftate.  But  if 
you  produce  prefumptivc  evidence  upon  the  pracipe^  I  only 
iWirc  to  flicw  that  the  effeft  upon  that  pracipe  has  only  been 
i  kafc  for  years. 

i?  centra  Serjeant  Uwy,  for  the  tenant— That  from  the  C  S^^  1 
tjme  of  the  return  of  iht  pyacipey  in  1706,  to  1736,  it 
uocs  not  appear  any  way  how  pofleflion  flood :  But  thence 
tnere  appears  a  pofTeiEon  under  a  fuppofed  tenancy  in  fee, 
igainft  the  lord.  And  he  repeated  that  the  words  <«  heirs 
"  2ad  affigns'*  are  not  applicable  tolefs  than  a  fee. 

Lord  Chief  Jufticc  De  Grey-^l  own,  for  myfelf,  I  have 
no  doubt  of  the  competency  of  the  evidence.  The  lord  is 
found  out  of  pofTeilion,  except  by  taking  the  rent  a  part  of 
t!ic  time.  I  take  the  poCcffiSh,  for  the  prelent,  to  be  as 
cponth^  return. 

It  was  very  propetly  compared  to  a  writ  of  ad  quod  dam^ 
wcj,  and  will  have  the  fame  efFe<^.  I  don't  fpeak  what 
weight  it  will  have  with  the  jury,  as  prcfumptive  evi** 
dcDce.  When  this  writ  iflucs,  and  the  jury  make  a  return, 
tuii  does  hot  amount  to  a  grant. 

It  is  not  collateral  evidence  which  is  here  offered,  to  avoid 
VI  a£lual  grants  but  Evidence  to  explain  a  doubtful  matter, 
ani  to  (hew  upon  the  cuftom,  (of  which  wc  mufl  under« 
fand  this  precipe  and  return  to  be  part)  that  no  greater 
eitate  has  been  wont  to  be  granted ;  and  ^  then  the  farther 
CfiJence  will  come  out. 

Mr.  Juftice  Gould — I  think  it  material — I  think  this  caufc 
*oald  be  cloied  by  this  evidence.  I  take  it  that  this  is  not 
now  competent,  admiffible  evidence.  It  appears  J,  Flanders 
?ras  in  poficflion  of  a  particular  fpot  of  ground,  and  want-* 
ftl  to  acquire  more:  And  there  is  evidence,  as  Serjeant 
havy  obferves,  that  he  was  intended  to  take  a  fee.  Con- 
fining ourfelves  to  the  inftrument,  and  not  going  into  the 
atrinfical  circumftances,  by  conjefhire,  we  iind  they  had 
«n  contemplation  to  grant  a  fee.  I  apprehend  this  is  evi* 
dcncc.  From  the  year  1 706  there  has  been  an  enjoyment 
^f  J.  Flandersj  and.  thofc  deriving  under  him  ever  fincc. 
Hiis  I  take  to  be  evidence  which  amounts  to  proof  of  alx)ve 
;ixty  years  pofleiCon  uiider  a  conveyance  in  fee.  If  this 
^cre  an  cjeihneht,  twenty  years  pofleflipn  would  induce  the 
^ir;  and  here,  where  the  pofliffion  has  flood  for  above 
lixty  years  out  of  the  lord,  I  conceive  precifely  the  fame 
irifcrencc  will  arifc. 

This 
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This  is  not  properly  a  cuftom  as  a  foundation  of  a  pcrfcr 
title  i  but  it  is  tifagc  only.  And  as  every  man's  grant  r.» 
be  taken  moft  ftrongly  againft  himfdf;*  and  it  is.  no:  pi 
tended  the  lord  might  not  grant  a  fee,  therefore  I  thi: 
prefumption  on  ufnge  cannot  be  fet  up  againft  it. 
[  5^3  D  Mr.  Juftitc  BlackfioMy  cdntra — That  the  return  was  or 
prcfumptive  evidence  of  the  grant  of  ^  fee ;  againft  tfI\: 
other  prefumptive  evidence  might  be  fet  up.  The  ftcv^ 
by  his  figning,  does  not  give  any  aflent  to  the  propriety 
the  return }  and  the  men  who  made  it  were  ignorant  m 
and  falfe  grammar  aiid  bad  fenfe  are  in  tlie  outfct*    To  t 

!)rcfumptive  evidence  of  a  grant  in  fee,  may  very  properly 
et  againft  it  prefumptive  evidence  of  si  grant  for  years.       ' 

Mr.  Juftlce  Nares^  contra- — ^I  wifti  they  would  have  gn^\ 
farther,  which  would  have  taken  away  my  brother  GculS\ 
doubt;  but,  on  the  prefect  ftate  of  the  queftion,  I  drr^^ 
there  is  no  ground  to  admit  the  evidence*  *  I 

Lor4  Chief  Jufticc — I  think  it  very  proper  to  let  in  j 
prefumption*  The  lord  grants  a  power  to  grant  to  Flarni* 
This  is  not  compulfoi^  on  the  lord;  it  b  only  c!xccutcrT, 
and  the  lord  may  or  may  not  make  fuch  a  grant  in  fhtur-J 
Does  it  appear  executed  ?  Is  there  any  rent  refervcii  I 
Any  thing  conclufive  ?  No  t  But  they  fay  evidence  of  pt^ 
feflion,  confiftent  with  the  grant,  is  conclufive*  But  wh.: 
is  the  evidence?  It  will  apply  to  pofleftion  in  fee  ;  it  tc 
apply  to  pofleflion  of  a  term  :  Percipltur  ad  modum  ptrdj- 
nitist,  There  is  to  be  fure  a  faint  prelhmption  5  but  thcr, 
ought  to  be  fome  evidence  of  conftapt  pofleflion.  Thcr' 
where  is  the  difference  if  they  go  on  and  ihcfw  the  inftaticc?, 
that  on  fuch  a  precept  the  ufual  way  is,  to  grant  for  yca« 
beneficially  for  the  lord*  And  it  is  indeed  very  ftrwg' 
that  the  lord  ftiould  grant  in  fee,  without  rcfcrvadon  (A 
rent  or  fervices. 

Mr.  Juftlce  Gould — I  only  defifc  to  be  underftood.  Mi 
ground  is  on  the  poffeflSon,  of  which  my  Lord  Hob  fays; 
twenty  years  makes  and  proves  a  feifin  in  fee  upon  eject- 
ment; and  fo  fay  I:  And,  therefore,  I  fay  fixty  in  -r 
affize. 

Prefentment  given  in  evidence  on  a  pnecipe,  to  fet  cu: 
wafte  tenement  to  A,  et  harcdibus-^-ao  condition  added. 

Counterpart  of  the  leafeupon  that  return ;  the  lord  leafci 
out  for  years.  This  feemed  to  be  defigned  to  cmpowa 
the  lord  himfelf. 

Evidence 

*  Verba  fortius  acclpienda  contra  proferentim. 
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tndencc  of  applications  to  renew  Icafe  on  fuxTcnder  c^ 

16  Dec  1661.  Rctunv;  Qjicftion,  whether  original  re* 
wn  \  Reward  examined.  He  was  aiked|  whether  it  ap- 
■rszd  on  the  books?  No-,  there  were  no  books  farther 
:aaMay  i66i.     Which  book  begins  1658. 

Vihcn  does  the  chafm  begin  P-^— From  May  r6tf i,   and  [  504  3 
"lis  1664. 

h  this  an  original  prsecipe,  though  it  does  not  appear  in 
:iv  book  ? 

I  believe  it  is  a  copy.  ' 

Ifjvc  you  (earched  whether  thei'e  are  more  books,  with 
Kpcr  diligence  ? 

1  can't  fay  I  have. 

Where  did  ydu  find  the  papers  ? 

Delivered  with  other  leafes, 

BdiJes  this,  laid  the  court,  there  is  a  record  of  a  return, 
■;?Ki  by  the  fteward  himf<?lf,  ftating  return  how  much  he 
siy  convert  to  his  own  ufe.     No  words  of  heirs  or  afligns. 

Ifltlcnturc  of  releafe  between  the  lord  and  cuftomary  tc- 
°fl^  reciting  the  precife  term,  from  Michaelmas  1751  ; 
GTS  rent  6s.  8d. 

Court — Arc  any  of  the  leafes  entered  upon  the  court 

Anfeer— No,  niyLord. 

Nor  any  menK>randum  ? 

'^'0,  myLoi'd. 

Return  fets  out  wafte,  with  dimenfions;  Icafe  28  Dc- 
^^ber  1 7 1 1 .     This  an  approvement. 

It  Was  obferved  by  the  court,  how  Important  it  was,  as 
'dlfcrjuftlce,  ats  fc»*  faying  of  time,  to  have  had  the  books; 
^ctiims  ftatcd  at  the  diftance  of  ten  or  eleven  years  from  . 
^  another  i  and  it  does  not  appear  how  many  intermediate 
'^•nces  there  may  have  been  in  fee. 

^^  Iwned  Serjcafit  vindicated  himfelf,  as  not  having 
'^retained  till  the  day  before  the  trial. 

I^afe  granted  before  the  coiuiL  day,  which  was  held  1 8 
•pnl  1707. 

^orn.    Waftc  of  the  manot,  view,  and  fctting  out  by  ^  ^q^  -j 
'^^  and  bounds.     IIow  much  the  lord  may  incloie  for  liis 
^  ufe,  by  confent  of  the  cuftomary  tenants.     Iloufe  in 
^  occupation  of  G.  Claris.    Indenture  1 706. 

A  term  of  forty-one  years  granted . 

Another  term  of  ninety-nine  years  granted,  in  the  wafte, 
'''^««r«rly  quit-rent  of  3s.  6d* ' 

The 
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The  will  of  Catabrine  Flandert^  in  1 7  26,  read- 

The  court  obferved,  that  it  could  not  be  much  rdicd  ^*:\ 
vthzt  the  expreffiom  were  in  fuch  trills;  but  that  Ihc  d J 
nbt  confidcr  this  eftate  in  qucftion  as  perfonahy :  For  ihi 
gives  the  hoi:  res  in  cafe  her  perfooal  cftatc  ihoilld  fail. 

Anfwer— That  (he  did  not  take  his  g(iodsfor  perfonal;-) 
for  (hs  couples  them  with  the  houfcs,  in  the  fame  clauf*, 
And  at  leaft  the  meaning  may  he,  my  otTier  perfonal  cftuts 

OJhaldiflon^  tile  grandfdn  of  Ofbafdifton  "whd  convcyeJ  t» 
Clerkcy  examined. 

Have  you  found  any  leafe  amongfl  ywtir  father's  papers  ? 

Anfwer-^ Yes  \  I  Have. 

On  being  called  on  to  produce  it^  he  produced  th 
draught  of  a  leafe. 

Serjeant  Da^i^ — Qucftion,  whether  what  they  offer  •* 
evidence  is  admiiGblc,  to  prove  any  leafe  ? 

Firft,  If  a  papel*  were  to  be  read  coming  frotn  a  grar/'^i 
oh  valuable  cdnlideration  to  impeach  the  grant,  it  would  li 
very  bad.  And  next,  fuppofirtg  this  draught  Were  eviilenc 
It  is  evidence  only  of  an  intention  to  leafe*  lliis  is  not 
copy  5  but  a  draught  dnly;  Even  if  it  were  a  copy  I  fhou:. 
take  objeftions  :  But  it  docs  not  import  to  be  a  copy  ot 
leafe  civci*  mdde,  or  eVen  mdint  to  be  made. 

They  fay  there  is  a  counterpart  of  a  draught ;  I  kncv 
not  on  what  evidence :.  But  take  it  fo,  and  it  omy  proves  n 
fuch  leafe  was  ever  executed ;  for  then  why  keep  tr 
draught. 

Serjeant  Hill — ^I  fiibhiit,  my  Lord,  \*^ehave  already  give 
evidence  fufficient  to  fliew  fome  leafe  or  other:  And 
[  5^^  ]  3j>prchend  the  queftion  is,  not  whether  a  grant  in  fee,  or 
leafe ;  but  what  kind  of  leafe !  Fof  that  there  has  beti 
fome  leafe,  of  fome  kind  or  other,  is  plain;  for  it  La 
gone  in  a  courfe  in  which  it  could  not  otherwifc  have  cc 
fcendcd  to  perfonal  reprcfentatives,  and  not  to  heh?. 

Rent  has  been  paid,  it  appears  from  their  own  inftrument 
And  no  pretence  of  its  being  a  quit*-rent. 

That  perhaps  this  was  %>  copy,  and  tlot  a  draught  of 
leafe. 

That  the  lofs  of  a  deed  could  otily  be  proved  by  probai^ 
circumftances  colleftively,  and  not  by  pofitivc  dircA  cv- 
dence  in  general.     That  the  leafe,    having  been  carrk' 
with  other  papers,  during  a  long  minority,  backwards  a: 
forwards  into  the  court  of  Chancery,  might  probably  be  l.v 

If  loft,  the  bcft  evidence  will  be  received  of  the  1-'^ 
which  the  caie  admits.     That  here  there  was  evidence  • 

h."»i  u 
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h-»nd-writing,  and  fufficient  proof  of  execution,  from  the 
manner  of  pofTcflion,  andcourfe  of  defccnt. 

Srneant  Grofe — That  the  paper  was  admiffible,  according 
to  the  rules  of  evidence,  whatever  weight  it  might  merit. 

That  undoubtedly  it  was  admiiEble,  on  proof  of  the  loft 
•-»f  the  origiiyal. 

2dly,  That,  it  being  an  ancient  tranfaftion,  kfs  would 
!«  prefumcd  when  the  courfe  and  nature  of  th?  pofTtrfliou 
l].wTred  that  it  muft  haVe  been  as  of  a  chattel  reiiij  ai^  not 
:n  eitatc  of  freehold. 

^•ily,  That  it  might  be  good  to  rebut  the  prefumption  of 
tn  crrate  of  freehold  j  though  it  might  not,  of  itfelf,  have 
j^n  good  to  eftabiifh  an  original  dcmamicd. 

That,  on  all  hands,  it  mull  be  admitted,  the  prefump- 
bn  of  2,  leafc  is  open ;  becaufe  the  demandant  has  not 
!i  id::;  good  his  title,  by  fliewing  a  conveyance  in  fee.  That, 
turdfore,  fuch  evidence  muft  be  produced  in  a  dark  cafe, 
i>  maintain  probability  upon  circumftances,  and  try  what 
ight  can  be  had. 

The  evidence  will  apply  to  all  he  has  ofFercd  :  For  ifc 
TOvcs  at   leaft  a  leafc  intended,  but  not  execut«Td ;  which 

n»ft  the  cafe  of  the  grant  in  fee,  which  he  claims  on  the 
rcjept  and  return,  which  are  only  executory,  and  not  evi- 
cQcc  iutCcient  to  prove  a  grant  executed.  Arid  Where  is 
'fy  prefumptive  evidence  of  a  freehold,  this  will  go  to 
rpd  that  prefumption,  by  fhewing  there  was  a  communi- 
i::on  about  a  leafchold ;  and  then  the  obfervation  will  ap* 
iy  in  its  lull  force.  They  fay  words  have  been  ufed  in  [  507  3 
bt  only  imports  an  intent  to  grant  •,  words  only  good, 
fthey,  to  pafsafee.  We  (hew  an  intention  againft  that 
gufncnt,  which  prefumes  an  intent  to  convey  a  fee,  by 
mg  evidence  of  an  intent  to  grant  a  leafe.  And  it  will 
itrc  weight,  that  it  is  the  only  paper  which  appears,  in  this 
life,  to  ihevr  a  grant  of  any  kind  made  or  intended  in  con* 
aucnce  of  the  precipe. 

Serjeant  Davy — My  learned  friend  feems  to  mifundcr- 
aid  the  grounds  of  the  objecHop.     The  rule  of  evidence 

[I  mean  to  reafOn  upon  the  fuppofition  of  the  fafts, 
3:ch  they  will  prove  afterwards  if  it  be  neceflary)  that 
cry  thing  fhall  be  proved  by  thebcft  evidence  which  the 
t'jre  of  the  cafe  will  admit.  Books  of  an  attorney,  me- 
^nnduitii  of  an  attorney,  have  been  admitted  in  evidence, 
^  of  a  t^covccy:  But  inferior  evidence  .never  was  admit- 
1  in  proof  a  faft,  not  done  at  the  time,  but  fubfequent, 
c  at  all  neceflarily  dependent  on  it  \  and,  for  any  thing 
N  n  that 
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that  appears,  if  it  ever  did  cxift  at  all,  ftill  provcablc  hf 
'  evidence  of  itfelf,    and  from  the  nature  of  the  evidence 
brought  to  prove  it,  as  well  as  from  the  evidence  on  the 
bther  fide,  unlikely  ever  to  have  exifted. 

Court* — ^That  the  ground  was  laid  down  too  largely  ;  for 
that  draughts  have  been  admitted  in  proper  cafes. 

Serjeant  Davy^ — My  Lord,  I  did  not  mean  to  fay  that 
evidence  of  a  draught  was  JnadmifRble ;  but  only  that  it 
never  went  alone  to  prove*  And  that  here,  as  to  proof  of 
intention,  it  proves  nothing ;  for  it  docs  not  appear  which 
party  produced,  or  which  rejefted  it*  That  it  would  be 
irrelevant :  That  the  fearching  for  the  leafe,  and  not  find- 
ing it,  would  never  go  to  prove  its  exiftcnce :  That  it  rather 
concluded  it  never  was. 

Courts — ^To  prevent  the  failure  of  jufVice,   the  law  bsM 

laid  down  a  rule  that  no  one  fhould  fuffer  what  he  cannot 

help. 

y.  Ley-  But  in  order  to  give  evidence  of  an  inftrument  as  loft, 

ficld'i  cafip.  -yQu  mud  provc  fuch  an  infh-ument  did  once  exift ;  you  muft 

'    ^P-     prove  contents ;  and  you  muft  prove  deffaiiction,  or  lofi. 

But  it  is  not  neceflary  to  prove  a6faial  prefent  exiflence 
by  the  deed  itfelf ;  (which,  if  you  could  do,  you  tV^ould  ge- 
nerally prove  contents)  but  you  muft  give  reafonablc  ground 
to  the  court  tb  believe  its  once  exiftence.  Neithcrnced  you 
prove  authentically  the  contents;  for  that  would  imply 
power  of  prodil£tiori^. 

It  was  alfo  faid,  that  if  this  was  ah  independent  queftion, 
If  would  not  be  right  to  admit  the  bare  draught  to  prove  a 
Itiafe,  of  which  there  was  no  evidence  that  it  had  bceii  loft, 
[^  jjo8  ]  or  even  that  it  ever  had  exifted.  But  that  here  rent  paid 
had  been  proved;  enjoyment  proved- as  un^er  a  leafe;  and 
that  the  eftate  had  been  applied  as  part'  of  the  perfonal 
airt;ts. 

That  coiTcfpondent  inftanccs  had  been  produced  ojf  many 
Icafes  granted  on  building  terms,  and  no  evidence  hitherto 
on  the  contrary  of  a  fee  having  pafled.  Evidence  tliat  there 
poflibly  might  De,  not  evidence  that  there  was. 

That  there  feemed  to  Be  a  cafe  where  evidence  had  been 
Vefufed, of  an  inferior  nature,  becaufc  the  party  applying 
had  not  made  a  fearch  in  the  archiepiftopal  court  of 
York  for  the  proper  evidence,  in  that  caufe*  But  that  here 
It  appeared  ,that  t,he^  fame  fearch  has  been  made  in  the 
court  of  Chancery,  and  no  counterpart  ..has  been  found. 
•  But  a  qopy  has  been  proiluced,  and  another  copy  was  pro- 
*  .*     ."  ,         *  '  V  •  .  (        J      '    '  duccd : 
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occcd :  And  it  appears  to  have  been  a  precedent  for  draughts 
vi  this  nature,  with  change  of  names. 

AVhcthcr  it  will  be  more  for  the  demandant  or  againft 
fc,  I  fhall  not  now  remark :  But  though  it  may  go  farther 
than  former  cafes,  yet,  upon  the  circumftances,  I  think  it 
ought  to  be  admitted  on  the  foot  of  prefumptive  evidence- 
It  appeared  in  evidence,  that  two  years  rent  had  been 
paid  by  OJbaldifton  for  the  prcmilles,  after  the  death  of  Ca- 
i^iney  widow  of  J.  Flanders* 

But  it  was  farther  obfervcd  from  the  Bench,  that  (he 
makes  OJlcldiflon  executor  of  her  i^cal  and  perfonal  eftate. 
(Oi"  both.) 

Witnefs  called  to  prove  an  obliteration  o^  an  indorfement 
on  one  of  the  two  papers  given  as  evidence  of  a  leafc.  The 
icdorfemcnt  was,  "  Another  draught  made  j"  and  the  wit- 
ads  acknowledged  ftriking  out  thefc  words.  Obfcrvation, 
ibai,  from  the  appearance,  thefe  words  were  firft  erafed, 
and  then  ftnick  tlirough  with  the  ink. 

Court — This  fhould  have  been  mentioned  before :  For  it 
nipht  have  prevented  its  being  admitted  in  evidence.     For 
a  draught  manufactured,  though  the  erafure  afterwards  ex-> 
^pUined,  might  have  been  refufed. 

The  witnefs  examined. 

Did  you  confider  yourfelf  as  attorney  againft  Clarke  ? 

Yes, 

At  the  time  when  you  did  this  you  was  concerned  for  IMr.   [  509  3 
Tj^/i  againft  Mr.  Clarke  ? 

I  fuppofe  I  was. 

Had  you  not  for  feveral  months  before  been  concerned  ? 

I  bdievc  I  was. 

April  1770,     "S^as  it  not? 

I  do  not  know. 

Is  that  your  hand-writing  ? 

It  is  my  clqrk's,  and  I  flgned  It. 

This  was  a  letter  in  May,  threatening  an  ejeftment :  In 
July  the  alteration  was  made ;  and  Mr.  T^en  never  employ- 
ed him  afterwards. 

Was  it  on  account  of  this  ? 

Anfwer — I  gave  the  papers,  and  I  faid  I  would  appear 
vfacncver  it  came  before  the  court. 

Obfervations  to  the  recognitors  of  the  grand  ailize,  on 
tLepartof  the  tenant. 

Evidence  on  the  part  of  the  tenant  of  a  purchafe  in  fee, 

bt  a  valuable  confideration,    loool.  lent  upon  mortgage 

•f  the  premifles^  fix  years  before.     That  ttey  had  endea^ 

Nn  a  voured 
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Touircd  to  fuggcft  fraud,  becaufe  Clarke^  at  thirty*dght  ycarJ 
diftance  from  the  mortgage,  could  not  prove  payment. 

The  term  they  would  fpeak  of  expired  in  1747,  com* 
mencing  in  1706,  and  continuing,  they  fay,  fbrty-onc  years. 
The  demandant,  Mr.  Tvfefi,  was  then  thirty  years  oli" 
This  Icafe  is  not  faid  to  hate  been  cancelled :  It  was  a  ftand- 
jng  precedent,  they  fay.  Mr.  Tjffhi  then  knew  the  tcnn 
was  expired.  Why,  then,  not  call  for  a  furrcndcr,  ar.d 
make  a  new  leafe  ?  For  the  cftate  was  improved  very  much 
by  the  crcftion  of  houfcs  upon  it ;  an  improvement  natu- 
ral to  be  made  by  a  tenant  in  fee,  but  not  very  ufua!, 
or  eafily  accountable,  in  a  tenant  for  years-  If  this  haJ 
been  a  term  eilate  eftate  the  lord  might  have  dcmandcdj 
and  was  highly  intcrefted  in  demanding, '  a  furrcndcr,  vrhn 
the  term  expired.  He  might  have  done  it  then ;  and  vrouj 
have  done  it  certainly :  But  he  has  not.  What  is  the  cor.- 
[  510  ]  fequcnce?  That  there  never  was  a  Icafc  granted-^Th«^ 
fomc  propofals  there  might  be. 

Laying  down  this  pofhilatumy  that  poflcfBon  is  the  hc't 
guarantee,  perhaps,  of  half  the  inheritances  of  this  coun- 
try, and  ought  to  be  fo,  and  cftates  fo  held  ought  not  to  be 
fhakcn  but  for  ftrong  caufe,  the  application  ftrikes  of  itfc'.fj 
hrefillibly. 

But,  independent  of  pofieflion,  what  evidence  5s  there 
here,  not  only  of  what  the  poflcffion  has  been,  and  %  bu' 
that  it  ought  to  be  as  it  is  and  has  been  ?  [ 

The  praecipe  direfting  a  view  to  enquire  and  fettirn  vhc 
ther  fuch  a  piece  parcel  of  the  wafte,  and  admitted  to  bt 
the  premiffes  in  queftton,  may  be  enclofed  by  jF.  FianJtn 
to  be  holdcn  and  enjoyed  by  T.  Flanders^  his  heirs  c: J 
afligns*  I 

Anfwer— That  it  may ;  and  T.  Flanders^  his  hcin  ar/J 
afligns,  ihall  not  do  fo  and  fo.  ' 

both  praecipe,  therefore,  and  return  go  to  a  fee  fimplv 
It  there  be  other  precepts  and  returns,  of  like  kind  tviil 
this,  and  yet  for  years,  I  grant  it  a  full  anfwcr- 

But  they  fay  there  is  another  inflance,  where  the  pMfcJjj 
and  return  fpeatcs  the  fame  language  with  this;  wheth;1 
fuch  a  piece  may  be  enclofed,  to  be  held  by  the  lord  ar- 
his  heirs,  and  they  anfwer  yes.  Certainly;  it  was  bisf^ 
^iple.  What  they  tonfcnt  he  ihould  incloft  Was  his  ii\ 
fimple  before. 

'iliis  Is  21  April  1704.  There  arc  two  more  fuch,  17-i 
t^nd  -1711,  both  to  the  lord. 
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I7;8«  To  know  how  much  z  cottager  may  enclofe  with« 
out  prejudice  i  not  a  wcnrd  to  his  heirs  and  ai&gns. 

1 761.  To  enquire  what  part  F/anders  may  CQclofe  for 
iibown  de ;  they  aniwer  he  might  ib  much  for  his  own  ufc- 
Leafe  fifty-one  years  granted,  third  of  April,  17^1,  how 
fiuich  Mr.  Clarke  may  inclofe }  tti|t  no  mention  of  heirs  an4 
afSgns. 

^"hat  does  this  proTe  ?  That  the  word  heirs  and  aiSgns 
hs&  never  been  made  ule  of  but  when  it  i^ould. 

The  reafon  of  relying  on  iixty  years  po0efflon  is,  that  it 
vai  thought  neceflary  fixty  years  pofleffion  i}iould  be  prov- 
&1.  They  were  refolved  to  try.  a  method  of  .precluding  us  ; 
when,  in  all  common  inftances,  twenty  jc^irs  poQefSon  is 
Efficient :  And  I  believe  no  body  in  court  remembers  aq  [  5  n  J 
iftion  of  this  nature.  Hqwever,  if  fixty  years  poflefiion 
be  not  proved,  which  would  abfolutely  bar  an  afdon,  yet, 
if  a  pofleffion  of  about  fifty  years  be  proved,  a  continued, 
Bodifturbed  pofleffion,  fufrh  as  it  is  highly  improbable  could 
bve  arifen  but  under  an  e{^ate  in  fee  in  the  tenant,  and 
Hiok  under  \^hom  he  claims  ^  if  this  pofieffion  ftood  many 
fears  aftei  the  prefent  demandant  came  of  age,  unihaken, 
tmmolefted,  unquef^ioned  j  if  it  be  imprudent,  in  the  high- 
A  degyec  unnatural  to  fuppofe,  and  even  incredible,  unlefs 
^  dcmonftration.  That  Mr.  Tyjen  (hould  fuffer  a  pof- 
i^iGon  fo  long,  deceitfully  to  others,  and  injurioufly  to  him- 
^\  if  the  precept  by  the  ftcward  of  the  lord  himfclf,  and 
itch  a  fteward,  of  fuch  learning  and  accuracy.  Sir  Edward 
ifsrihgjf  whom  you  will  npt  prefume  to  have  erred,  only 
iKaufc  it  is  necefiary  to  my  friend  to  defire  you  to  prefume 
U  and  hecaufe  he  fays  it's  pofiibie,  a  praecipe  iifued,  to 
aquire  of  the  premifies  how  much  %  Flanders^  under 
rnom  the  tenant  claims,  n^igl^t  incloie  to  his  heirs  and 
SgiK — If  they  return  that  he  may  inclofe  the  very  pre- 
ilJes  In  queftion  to  his  own  ufe,  to  hold  and  enjoy  to  him- 
^',  his  heirs  and  affigns  :  If  it  is  ufed  as  real  eftate  j  pafied 
»  real  eilate»  by  fcveral  deeds,  by  fine,  by  will — There  is 
ail  authorify,  and  the  higheft  reafon,  to  prefume  that  it 
iJ  (as  thefe  circumftances,  precedent  and  fubfequent,  this 
ndence  of  record,  evidence  of  pofleffion,  evidence  of  the 
irJ  himfclf  concur  in  proving)  aftually  pafs  in  fee ;  and 
Tfi^  meant  and  under  flood  fo  to  pafs. 

As  to  no  inftances  of  eftates  in  fee  paffing  in  the  wafte  of 
sc  nunor,  there  are  no  inftances  of  fuch  words  ufed,  except 
J  the  cafe  of  the  lord  hin^elf,  where  it  could  pafs  no  other- 
^k,  aiid  her^. 

But 
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But  this  cftatc,  fay^thcy,  went  in  the  courfcof  pcrfonaliy. 
OJbaldifion  took  by  two  titles,  as  perfonal  rcprcfcntative  anJ 
rcfiduary  legatee,  under  the  will  Cntharine  Flanders.     Yoti 
will  judge  whether  fhc  meant  to  give  it  to  him  Jis  pcrfonali; 
when  the  words  of  the  will  contradiftinguiik  it  clearly  froi 
the  perfonal  eftatei 

But  the  receivers  have  charged  themfclyes  with  the  re- 
ceipt of  the  rents.  The  queftion  is,  whether  quit-rents 
convcntionary  rents.  They  take  no  notice  which  of  thel< 
it  is. 

That  they  arc  not  accurate  is  plain;  for  they  take  not  ic 
of  three  years  received  of  Catharine  Flanders^  at  a  ti.^ 
when  Ihe  was  dead.  (It  was  obje<Eled,  that  the  recei\er 
had  diftinguifhed  this  from  quit-rent.)  What  does  it  impor: 
whether  the  receivers  thought  it  quit-rent,  or  annual  rcn: 
And  what  mattered  it  to  them  which  it  was  } 

Let  me  clofe  all  with  the  objection  with  wliich  I  beg~n 
You  have  before  you  a  pcrfon  claiming  under  a  fiair  pi 
chafor,  for  good  and  valuable  confideration,   who  paiJ 
[  S^-^  ]  for  the  full  value  of  a  fee;  never  queftioned  for  about  fli 
years,  and  never  dii'puted  in  the  life  of  OJhaldlfloM^  and  Ii 
ailigns,  on  whom  they  might  have  cdme  for  value.     I  li. 
mit,  from  the  hazard  of  eftatcs  in  general,  and  tlie  incqv. 
lity  of  the  rifque  in  this  particular  cafe,  you  would  not  hrj 
been  inclined,  even  if  the  evidence  had  *  been  nearly  cqv. 
to  decide  againft  a  poflellion  fo  dearly  ptirchaled,  enjo; 
with  fuch  cxpence,  and  carrying  with  it  iiich  tokens  -i 
evidences  of  right.     Very  prec»arious,  indeed,  will  be  tl 
condition  of  almoll  evei'y  man's  eft  ate,  if  the  evidence 
which  it  is  to  fall  needs  be  no  ftronger  than  that  offered 
the  demandant;    and  if  evidence  fo  various,   fb  cleur, 
unexceptionable  as  that  on  the  part  of  the  tenant,  fhall 
infufficicnt  to  fupport  it.     Thus  much  to  the  general  juf. 
and  fafety.     As  to  the  particular  jullice  of  the  cafe  ;  if  ^ 
Tyffen  lofes  any  thing,  he  lofes  what  he  and  his   ancef: 
have  overlooked  at  leall,  and  treated  as  not  their  own  1<»^ 
long  courfe  of  years ;  and  what  he  now  claims  not  \  v 
favourably  at  Icaft.     If  Mr.   Clarke  lofes  any  thing,  it  v. 
be  that  which  came  to  him  from  his  father,  as  by  legal  ^ 
icent  from  a  fair  honeft  purchafer;  what  at  lead  appear  > 
have  been  intended  for  him  in  the  manner  in  which 
claims  it  by  the  father  of  Mr.  Tyfferty  the  now  demands 
^hat  he,  and  thofe  under  whom  he  claims,  have  cnjov 
openly,  peaceably,  continually,  without  difpute  or  doub^ 
their  title,  for  fuch  a  number  of  years,  as  has  been  ai?e^ 

lb: 
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flared :  "What  has  been  brought  to  its  prcfcnt  ftatc  of  valac  ' 
2t  great  cofts  and  trouble  on  the  part  of  thofe  from  whom 
it  b  now  attempted  to  be  taken  by  your  vcxdia ;  what  thofe 
wbo  claim  cannot  (hew  any  title  to  have^;  and  what  has 
been  enjoyed  hitherto  without  any  evidence  of  any  other 
title  of  enjoyment,  except  in  the  manner  and  in  the  extent 
in  which  they  ftill  hope  the  juftice  of  your  decifion  will  en- 
aUe  them  to  retain  it,  if  intent  of  parties,  pofleffion,  and 
the  firongeft  prefumption  of  law  and  region  are  fufficient  to 
entitle  them. 

Lord  Chief  Jufticc  De  Grey— 

Gentlemen,  You  are  the  recognitors  of  the  grand  afCze, 
en  a  writ  of  right,  to  try  the  right  to  a  piece  of  ground, 
cow  become  valuable  by  houfes  built  upon  it :  AsiA  you  are 
to  decide  upon  the  mere  right,  without  rogard  to  the  pot 
Bion.  / 

I  think  you  will  better  undcrftand  the  evidence  if  I  bring 
hiftwically  the  fafts  before  you. 

Mr.  T^en  was  lord  of  the  manor  of  Hackney^  where,  I 
tippofe,  there  was  more  wafte  formerly  than  now. 

fiy  the  common  law,  a  lord  of  the  mapor  may  enclofe, 
leaving  fufficient  to  the  tenants  \  and  this  is  called  approve- 
ment :  But  he  muft  fliew  he  does  leave  fufficient.  A  gran- 
tee cannot  do  the  fame.  This,  probably,  introduced  the  [  c  1 3  1 
mode  of  providing  him  beforehand  with  the  acknowledg- 
ment of  the  tenants. 

This  cufiom  has  been  prevalent  in  the  manor  about  a 
century,  and,  with  a  fpw  fcattered  inftances,  in  the  former 
century. 

Here  is  a  precept,  iilued  by  the  fte'yrarc},  to  enquire  how 
auch  y.  Flfiinders  may  enclofe  of  the  wafte  in  fuch  a  place, 
being  the  premifles  in  queftion,  to  the  ufe  of  himfclf,  his 
heir  and  affigns ;  and  the  return  is,  *f  That  he  may  enclofe 
"  the  premifles  in  queftion,  to  hold  and  enjoy  to  himfelf, 
"his  heirs  and  afligns  for  ever :  But  provided,  that  neither 
'^  his  heirs  nor  aftigns  ftiall  build  any  thing  againft  a  certain 
'*  houfe.'* 

It  appears  Flanders  was  in  poflcffion  of  the  premifles  after 
this  return :  No  grant  appears,  nor  leafe. 

He  died  about, 17  20,  his  wife  took  out  adminiftration ; 
And,  as  adminiftratrix,  fhe  enjoyed  the  premiflts.  There 
was  an  hou/e  at  that  time. 

She  gives  by  her  will  her  houfe,  and  by  the  latter  part  all 
her  real  and  perfonal  eftate,  to  OJhaldlflon  \  whom  flie  ap- 
pouits  her  executor  and  rcfiduary  legatee.     Whether  there- 
fore, 
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farCj  for  years  or  in  fee,  it  would  pa(i.     She  paid  rent, 
and  OJbddifton  pays  rent  for  two  years  aften^ards. 

Two  years  before  Mr.  Tyffefty  the  now  demandant,  came 
'  of  age,  Mr.  OJBaldiJion^  with  no  title  but  under  the  will, 
as  far  as  appears,  mortgages  in  fee.  The  mortgagee  does  net 
appear  to  have  enquired  into  the  title,  and  pays  loool.  upca 
it.  In  1742  he  pays  500I.  mcMre,  and  purchafes  the  equity 
of  redemption ;  and  a  fine  is  to  be  IcTied  for  further  affur- 
ance.  A  fine  is  accordingly  levied,  and  it  goes  upon  ilic 
pofleifion,  and  what  effect  he  might  fuppofe  the  fine  had. 

It  is  obfervablc,  that  in  this  conveyance  no  notice  is  taken 
of  Oficldi/icth  title ;  and  he  fets  forth  the  houfe  as  panly 
built  by  hirafelf  and  part  before,  without  faying  by  whcrr. 
You  will  judge  how  far  this  feems  to  effcA  the  fajroeis  of  the 
title. 

You  will  confider  farther,  whether  in  1 706  there  was  a 
Icafe  for  years,  or  a  g^ant  in  fee :  One  or  other  you  atv:  to 
prefume. 

It  is  obferved  on  the  praecipe  and  return,  that  not  only 
Flanders  perfonally,  but  his  heirs  are  intereftedj  and  his 
heirs  are  to  comjf)ly  with  the  condition  exprefled  in  the  rc- 
turn. 
[  ^  1 4  3  As  to  the  rent  made  payable,  it  is  ambiguous :  In  point  of  i 
quantity,  it  is  what  we  fee  referved  on  the  building  Icalli ;  I 
but  it  might  be  referved  upon  a  grant  in  fee. 

Another  Qbje£tion,  if  it  had  been  a  grant  for  fbrty-onc 
years,  in  the  year  1 747  Mr.  Tyffen  was  much  above  a  miu«r, 
and  fuffers  pofleffion  till  1773.  This  is  not  a  bar,  nor  uf'c^i 
as  fuch ;  but  only  as  evidence,  upon  the  tacit  acknowledge- 
ment for  twenty-five  years,  and  to  fliew  that  it  was  not  s 
term  of  forty-one  years ;  and  no  middle  cajc  is  ftatcd :  If 
h  was  not  a  term  it  was  a  fee. 

The  fine  is  no  farther  than  as  proof  that  OJbaldtfttm  meant 
to  convey  a  fee  \  for  it  is  no  bar  when  tenant  for  years  levies 
a  fine. 

Mr^  7jffen  defires  you  will  obfcrve  how  far  this  fup]X).i- 
tion  of  a  conveyance  in  fee  agrees  with  the  general  ufagc, 
before,  at  the  time,  and  after.  This  is  only  a  circmnftancc 
againft  their  circumftances  of  prefiimption. 

They  defire  you  would  confider  that  pofleffion  has  gone 
accordingly,  as  of  fee.  But  to  this  contrary  prefumption 
is  fet  up,  that  it  does  not  appear  how  the  wife  took  it ;  ihe 
might  take  it  as  perfonalty:  That  OJhald\fton^  who  tixlv 
firom  her,  might  take  a  perfonal  reprefentative.     And  as  ;<' 
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tht  words  of  the  vriil,  peiiuips  oofuch  ftrefs  is  not  to  be  laid 

en  themi  as  it  is  certainly  very  inaccurately  worded* 

Another  thing,  they  rely,  that  if  Clarke  fuffers,  he  fuf- 
icrs  by  hb  own  fault  (  for  he  relied  on  th^  poficffiony  and 
hid  no  tide  deeds.  And  he  waited  till  1 742  before  he  reli* 
ol  00  die  ^ne,  which  could  not  be  good  if  it  had  been 
from  one  ieiied  of  the  freehold,  right  or  wrong,  before 
1%-] :  And  if  by  one,  as  they  fay,  poflefled  of  a  term  only, 
it  was  void  from  the  beginning,  and  non-claim  could  not 
make  it  good. 

The  receiver's  account  is  only  made  up  for  Mr.  Tvjfftn  by 
his  agents,  and  bars  no  one  ellc. 

1  will  now  {late  the  evidence.  Conveyance  by  leafe  and 
relcafc  from  OJbaUtfion  and  wife  to  G.  Ciarke.  This  is  a 
mortgage  in  fee,  and  recites  that  he  has  a  good,  abfelute, 
v^l  indefeafible  eftate  of  ^^  fimple  in  the  premifes,  and  has  ' 

gi>ad  and  lawful  power  right  and  title,  to  convey  the  fame  in 
icz  except  only  a  quit-rent  of  ten  (hillings,  due  to  the  lord 
of  the  manor,  and  he  covenants  to  convey  accordingly. 

•  His  Lordihip  proceeded  with  the  reil  of  the  evidence :  [  515  3 
That  in  1 742  O^iaJd'tflon  releafcd  the  equity  of  redemption 

b  fee  to  George  Clarke ^  no  evidence  of  fraud.  Covenant 
th^r  eftate  is  free  ^from  incumbrances  ;  and  to  levy  a  fine. 
k  1 742  a  fine  levied  by  OJhaldiJion  and  his  wife,  to  the  ufe 
of  Qesrgt  Clarkey  (the  father  of  the  tenant)  in  fee :  The 
tenant  is  admitted  to  be  his  heir.  Poflefllon  proved  in  the 
father  and  tow  from  that  time  to  this ;  a  deed  poll  of  at* 
lomment  of  O/taidiJlon  and  the  tenants,  to  George  Clarke .' 
Tills,  as  b  prefumed,  might  be  a  fee. 

Evidence  on  the  part  of  the  demandant — ^That  his  ancef- 
fors  have  been  in  pofleifion,  and  lords  of  the  manor  of 
Hjriney  before  1 706.  Ufage  to  iflue  precepts,  and  make  re- 
turns, in  the  nature  of  writs  of  ad  quod  damnum.  And  if 
rrtarn  that  it  would  not  be  prejudicial  for  lord  to  endofe, 
ufcd  to  cnclofc  fo  much  as  was  fet  out  in  fuch  returns,  and 
Siakc  ieafes  for  vears  j   and  to  be  fure  he  might  grant  in  fee 

if 

*  The  tnal  lafUd,  I  believe,  about  eleven  hourt.  Vide  this  cafe  and  the 
f'-nn  of  proceedings  in  the  third  volume  of  Serjeant  fVi/fom,  from  whofe 
^scntd  Report  I  have  taken  the  liberty  to  borrow  the  fubftance  of  the  fum- 
cj)g  up,  from  this  mark.*  1  was  prefent  at  the  whole  of  the  trial,  but 
^  paper  failed  me,  and  I  did  not  take  notes  (or  at  lead  not  that  I  can 
t^j^eout)  at  the  latter  end,  fofar  at  from  the  above  mark. 

Vide  alio  Sir  H^USiam  Dhcijljne  on  the  writ  of  right,  and  its  incident  trial 
''B^tii,  ▼ol.  3.  c.  10.     Ch.  la.  f.  5.     VoL  4-  c.  a;.  U  3.    Ch.  33.  f.  4. 
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.    jf  he  plcafcd ;  but  by  the  u&ge  it  iappcars  they  were  all  Icafes, 
and  no  inftance  of  a  grant  in  fee. 

As  to  the  draught  which  came  out  of  OJhelSJlofis  hand, 
^t  }f  one  were  to  conjeAure,  one  might,  that  Mr.  Tjpn\ 
attorney  at  that  time  made  the  draught.  A  draught  the 
leaft  kind  of  evidence — ^leflee  might  rdEufe  becaufe  he  want- 
ed a  fee,'  or  did  not  like  the  covenants  and  conditions.  No- 
tiling  appears  to  have  been  done  in  confequence,  and  doubt- 
ful  whethef  ever  any  leafe. 

Strange  hpvr  both  parts  of  a  leafe  (if  ever  there  was  one] 

qyvXd  be  loft  or  deftroyed  \   if  OJbaldtfton  had  deftroycd  the 

original,  one  would  think  he  would  alfo  have  deftroyed  th< 

draught ;   but  no  evidence  of  deftrudion,  becaufe  no  pou^ 

tive  evidence  of  a  leafe  ;  nothing  but  circumftanccs.    Tb^i 

the  counterparty  fuppofed  to  l^  in  the  hands  of  the  lord  ui 

the  manor,  i$  alfo  loft.     (If  there  evc^  was  one.)    That  II 

there  was  a  leafe,  it  might  be  for  ninety-nine  y^acs,  for  inj 

thing  that  appeared,  and  io,^  that  way,  the  right  would  b 

ftill  in  Clarke^   the  tenant  to  the  writ. 

r   -jg  -I        That  tliefe  draughts  appeared  to  be  the^weakeft  poffiblt 

evidppce  tp  prive  that  a  leafe  exifted.     \i  they  prcfumcd ; 

leafe,  upon  the  flender  evidence  of  thefe  draughts,  thr 

muft  prefume  it  to  hav^  been  according  to  the  draught: 

that  Is,  for  forty-one  years* 

This  is  the  fubftance  of  the  evidence  on  both  fides ;  c 
which  you  are  to  determine  whether  the  tenanf  has  a  greatt 
right  to  hold  the  tenements  in  queftion  to  him  and  his  heir 
or  the  demandant  to  hold  the  fame  to  hini  and  his  heirs, 
he  has  demanded  them. 

The  recognitors  of  the  grand  aflize  withdrew  for  abc'^ 
the  fpace  of  half  an  hour,  and  then  brought  in 

Verdict  for  the  Demandant. 

B,  R. 

Cafe  of  Sir  John  Carter. 

ON  a  motion  for  an  information,  in  the  nature  of  a  ci 
njuarrafiioy  againft  Sir  John  Carter^  to  ihew  caufc  wh 
he  exercifes  the  office  of  burgefs  in  tlie  borough  of  ?:^' 
tnouth. 

The  charter  gives  power  to  the  majority  of  the  may* 
and  aldermen  to  elcft  fuch  and  fuch  like  as  they  Ihall  chcn!*. 
to  be  burgeflcs  of  the  corjwration. 

Or 
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One  of  the  objeftions  was,  that  at  the  time  of  his  being 
chofen,  Sir  John  Carter  was  an  infant,  under  the  age  of 
fcetion,  and  that  he  was  then  admitted  a  burgefs  ;  which 
eievKon  and  admifflon  was  illegal  and  void. 

And  \\  was  contended,  that  all  the  eleftions  of  mayors 
«nd  recorders  fince  this  cleftion  of  Sir  John  Carter,  were  il- 
kgal  and  void,  in  confequence,  fuppofing  he  was  illegally 
ctofen  burgefs  of  the  corporation. 

With  refpeft  to  the  firft  objeftion,  it  was  faid  that  in  two 
cafes  which  had  been  cited  on  the  other  fide,  (one  from  Bar» 
fLirdiJf^n)  in  both  Lord  Hardwkke  is  faid  to  have  declared, 
thit  he  did  not  know  it  had  ever  been  determined  :  And 
ttut  it  docs  not  appear  that  either  of  thofc  cafes  have  been 
dr.crmipe^i  to  this  hour. 

That,  on  the  other  fide,  to  repel  this  objeftion,  it  did 
tot  fecm  nccefiary  to  cite  many  cafes,  and  that  there  fisemed 
Lor^afon  againft  the  infant's  being  elefted  into  fuch  ap  office;  [  S  '7  3 
f  T  that  the  right  was  derivable  upon  him  th^n  from  thofe 
vho  had  the  power  to  confpr  this  privilege,  and  might  be 
aercifed  afterwards,  * 

That  this  was  a  minifterial  office ;  and  minifterial  offices  • 
may  be  executed  by  an  infant ;  and  that  by  deputy  an  in- 
fvjt  may  execute  even  a  judicial  office  in  moft  cafes. 

Cafe  of  the  Duke  of  Bedford^  on  an  information  to  £hew 
caufs  why  he  exercifed  the  office  of  the  Bedford  com- 
joiv. 

Firft  objeftion,  that  he  A^'as  not  fworn  before  the  proper 
oSccrs,  nor  in  the  proper  place.  On  this  the  rule  was 
made  aWblute. 

Second,  that  he  was  a  minor;  and  upon  this  latter  the 
court  did  not  determine,  but  confidered  the  objection  in  a 
mmncr  that  infers,  if  it  had  been  ncceflary  to  have  deter- 
mined, it  would  not  have  prevailed. 

Befides  this  cafe,  (which  at  leaft  (hews  the  objeftion  was 
far  from  thought  conclufive,  or  very  flrongly  founded)  on 
the  confideration  that  the  praftice  in  a  vaft  variety  of  bo- 
roughs, and  even  in  this,  has  gone  in  fupport  of  this  kind 
of  eleftions,  it  is  to  be  prcfumed  the  objeftion  will  not  now 
meet  with  any  great  degree  of  favour. 

As  to  the  fecond  objeftion,  that  this  eleftion  muft  neceC- 
farily  be  preceded  by  fummons,  and  that  there  was  no  good 
mayor  to  make  a  fummons,  and  therefore  no  good  eleftion. 
The  anfwcr,  that  all  who  could  have  been  within  the  reach 
rf  the  fummons  came,  and  but  one  of  the  botly  was  abfcnt, 

who 
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who  was  out  of  the  reach  of  the  (ummons,  an4  came  tto:> 
by  rcafon  of  particular  bufincft. 

That  here  was  not  a  cafe  of  filling  up  theft  eleitions  with 
infants,  to  the  prejudice  of  others,  who  might  othcrwiic 
have  been  chofen,  the  number  being  indefinite. 

As  to  the  piajority  of  the  mayor  and  aldermen,  that  this 
was  fufi^ciently  anfwcred,  if  when  fix  aldermea,  and  the 
mayor  being  prefent,  the  aldermen  voted  j  nay,  even  if  the 
onayor  had  been  abfent. 

It  is  certain  as  to  the  former  objeftion,  of  age,  that  the 
king  can  confer  a  peerage  on  a  pcrfon  under  age ;  and  z 
peerage  certainly  infers  a  judicial  truft. 

Lord  MansficId-^How  is  it  when  they  are  entitled  by  fcr- 
ritude  ?  Are  they  ever  admitted  before  of  age  ? 
[518]       [Note^  It  feeA^ed  that  in  fome  cafes  the  fons  of  freemen 
were  freemen  by  dcfcent,  eyeii  before  the  admifiHon  of 
their  parents*] 

CrQ.  Car.  576, 

Infants  are  capable  of  taking  of  their  own  private  benefit 
any  thing  that  is  not  prejudicial  to  the  public.  This  is  a 
mere  pcrfqnal  fi-anchife,  with  no  adminiftration  of  the  court 
bufinefs ;  nor  ha$  he  any  thing  upon  ^hc  ^oicc  of  z 
mayor. 

If  they  fay  an  infant  c^not  be  elected  burgels,  they  muiT 
fay  the  king  cannot  appoint  an  infant  burgefs  ^  nor  could  he 
have  done  it  upon  the  original  conflitution.  If  the  king 
could,  he  has  given  them  full  power;  for  he  has  given 
them  power  to  eleft  fo  many  and  fuch  as  they  ihall 
^hoofe. 

That  acquiefcence  for  many  years,  even  down  froay  i75i> 
when  Sir  Thomas  GihborkS  was  elected  a  burgefs,  and  many 
others  fince,  ought  to  be  grounds  to  avoid  difturbing  the 
matter  farther. 

Statute  W.  3,  That  no  perfon  under  the  age  of  twen- 
ry-one  fhuU  be  elefted  to  ferve  in  parliament,  and  that  if 
any  be,  fuch  ele«Stion  fliall  be  null  and  void  ;  and  a  penalty 
if  any  under  age  prefume  to  fit,  Tliis  (hews  that  before 
the  dii\  it  was  not  thought  or  underftood  by  the  legifiature, 
that  fuch  election  was  void ;  but  that  a  fpecial  provifion  wus 
thought  neceffary,  to  make  void  fqr  the  future,  as  to  that 
particular  cafe  of  eleftions  to  fcrve  in  parliament  \  whici; 
would  not  have  been  if  it  was  void  generally  before. 

Biirgefs  not  within  the  teft-acl,  /v/z-G/Y'A?///,  193.  And 
the  reafon  ailigned  is,  becauie  he  does  not  e^^ercilc  a  magir- 
teri.il  office  in  the  corporation. 

There 
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There  were  fix  counfcl  fpokc  againft  the  rule,  and  Cut 
»tre  going  to  fpeak  on  the  other  fidf . 

Lord  MaT^field-^riit  only  thing  we  are  now  confidering 
is»  whether  the  rule  fhall  be  made  abfolute  5  that  is,  whe- 
ther it  fliall  go  to  triah 

The  only  thing  ^hich  ftruck  me  is  what  concurred  in  the 
bter  part  of  the  argument.  It  was  faid,  upon  circumftan- 
:cs,  that  the  court  would  not  interpofe,  to  diftuf  b  the  peace 
nf  the  corporeition»  And  if  thef e  had  been  a  great  courfe 
>f  years,  and  it  had  been  likely  to  go  to  the  extindlion  of 
ic  corporationi   it  might  have  been  fo. 

This  being  on  a  point  of  doubtful  law,  the  argument  from  1-   -^^  n 
bpfe  of  years  (there  not  beihg  any  danger  of  extinftion  of 
tlic  corporation,   and  the    party  complaining   not  being  a 
tocinbcr)  does  not  apply,  as  beyond  matter  of  faft. 

Indeed  in  a  dale  of  a  dubious  faft,  whether  refidence  or  not 
ttfidence,  they  were  not  permitted  to  proceed,  having  ftaid 
in  unreaibnable  time^  till  the  proofs  of  x*efidence  might  rea*- 
fonibly  be  prefumed  to  be  extinft. 

Ai  to  the  queftion  in  law,  whether  an  infant  is  capable  Of 
being  chofen  a  burgefs,  it  may  be  a  Very  confiderable  quef- 
tinn.  To  be  fure,  an  infant  is  capable  of  all  grants  of  m» 
tcrcft  and  property. 

Suppofe  the  crown  had  appointed  an  infant  on  the  firft 
imbtution,  admiffion  would  not  have  been  neceflary» 

The  nature  of  the  fMrivileges  of  burgeiTes  may  make  a 
gnat  diffeicnte> 

Bat  it  goes  conchlfively  to  grant  the  rule  abfolute  !  It  is 
Uid,  don't  grant  the  fule  abfolute,  becaufe  it  has  never  been 
Cfcided ;  becaufe  it  is  a  point  of  very  great  confequence, 
and  may  difturb  the  corporation.  But  it  isr  therefore  that 
the  court  will  grant  the  rule  abfolute ;  becaufe  it  is  of  great 
confequence  \  becaufe  it  has  never  been  decided ;  becaufe 
^oll  all  the  corporations  in  the  kingdom  are  inte- 
rcfted. 

It  is  faid  the  cafe  before  Lord  Hardnoicke  ftands  upon  a 
^icmmrer.  Is  not  this  ar^afon  why  it  (hould  go  to  trial,  and 
act  be  decided  in  a  fummary  manner,  where  there  can  be 
'io  error  againft  our  judgment  ? 

But  it  (eems  (it  is  faid)  it's  determined  in  tliis  court  \  there 
I)  a  lolemn  judgment :  And  Barnardijion  is  cited.  The 
ground  of  the  determination  and  the  nature  of  the  burgefs's 
'^$ct  there  is  not  ftated  :  And  I  believe  that  it  was  a  matter 
w  property  and  intereft  rather  than  of  truft. 

The 
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The  court  was  clear,  as  to  the  firft  objection :  Then,  far: 
tne  ferjcant,  the  court  declared  the  other  bbjedion  was  noi 
material ;  that  is,  I  luppofc,  becaufe  the  rule  went  ahU>- 
lute  on  the  firft  obje£tion ;  and  therefore  not  material  t. 
confider  the  other. 

No  meeting  of  the  aldermen  without  a  mayor  could  b 
good. 

And  he  muft  aft,  eo  nomine^  as  mayot*. 
[  520  3       It  is  a  clear  cafe  to  make  the  rule  abfolutc,  indeed  as  p 
c^urfe. 

Rule  absolute  accordingly^ 

Kecordari  facias  loquelam. 

THE  writs  of  recordari facias  loquelam  are  conditional— 
If  the  caufe  be  true,  then  he  is  to  return  the  writ. 


D 


Plaint. 

EFENDANT  cannot  legally  remove  plaint  withot 
caufe;  plaintiflF may. 

Cofls  on  the  Statute- 


WHERE  ail  indiftment  is  removed  by  rertiotari  firor 
the  quarter-feffions,  the  mafter  ihall  tax  the  pre 
fecutor  his  cofts  \  and  if  not  paid  within  ten  days  an  attach 
ment  fhall  iilue  :  And  alfo  the  recognizance  ibaBl  ftand  * 
a  fccurity. 


I 


Error,    . 

T  fecms  bail  are  not  arifwerable  for  cofts  in  error. 

Outlawry, 


IT  being  on  a  felony,  the  defendant  was  brought  to  aiGg; 
error  in  perfon. 
And  he  affigned  for  error  fevcral  caufes. 
I .  That  no  public  proclamation  is  mentioned  to  have  bea 
made. 

2.  Tl^ 
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2.  That  it  is  not  mentioned  he  dwelt  out  of  the  parifli^ 
2nd  therefore  proclamation  was  made  in  the  next  adjoining 
{nrifh. 

3.  Nor  Ithat  it  was  made  immediately  after  the  fer* 
mon. 

4.  Nor  forthwith  after  the  fervice,  as  direfted,  if  no  fer- 
mon. 

That  there  Was  a  mifnomer  of  the  coroner4  [  S^i.  3 

That  he  is  ftated  to  be  within  the  kingdom  *,  whereas,  in 
truth  and  in  faA,  he  was  abroad  the  whole  time. 

Lord  Mansfield — This  laft  of  the  objeftions  is  an  error  in 
M,  which  the  attorney-general  will  agree  to  confefs.  As 
to  errors  in  point  of  law,  it  may  be  material  to  confider 
them. 

The,  next  day  Mr.  Attorney-general  prayeth  affignment> 
of  the  error  in  &A  might  be  read,  and  it   is  read  accord- 

Judgment,  that  the  outlawry  be  reversed,  and 
DiFEN'DANT  RESTORED  to  all  that  he  dcmands. 

New  Trial. 

IN  a  cafe  where  a  vefdift  had  beeti  found  againft  evidence^ 
but  according  to  the  merits.  The  court  will  not  grant  a 
new  trial  where  the  jury  have  found  according  to  the  jufticc 
of  the  cafe,  tho'  they  may  have  found  againil  the  form, 
snd  may  have  been  wrong  in  io  doing:  For  when  the  fub« 
Uantial  juftice  appears  to  have  been  anfwered,  the  court  will 
not  fuffcr  the  chance  of  its  being  defeated ;  nor  the  parties 
to  be  turned  round  to  a  fecond  trial,  when  the  merits  have 
been  decided. 

Lord  Archer  againft  Whitehoufe. 

TRESPASS  for  digging  the  foil  of  the  plaintiff's 
heath. 
Defendant  juftifies,  under  a  conveyance  from  Sherlock^ 
late  Lord  Bifhop  of  Londoftj  who  demifed  the  foil  in  quef- 
tion,  as  of  his  own  purchafe,  to  Sir  Thomas  Gooch,  under 
whom  the  defendant  juftifies. 
The  jury  found  for  the  plaintiff. 
This  was  cm  a  motion  for  a  new  trial. 
Evidence  from  the  report,  that  the  plaintiff  had  brought 
action  for  damages  done  by  cattle  on  the  warren,  which  was 
:he  place  in  queflion. 

That 
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That  there  had  never  been  any  rent  paid  to  the  bi- 
'    fhop. 
[  52:5  ]       That  th?  lands  had  been  always  held,  and  reputed  to  be- 
long to  the  lord  of  the  manor. 

That  rents  were  regularly  paid  to  Lord  Archer  %  fa- 
ther. 

That  ejeftment  was  brought  againft  one  of  the  tenants, 
tvho  refufed  to  pay  rent,  and  his  lordfhip  turned  him  oat  of 
the  manor. 

That  he  never  heard  pf  any  rents  paid  to  the  bifhep ;  but 
about  fifty  years  ago  rent  had  been  demanded  by  the  ftcw- 
ard  of  Sir  Thomas  Gooch^  who  claimed  in  the  bifhop's 
right. 

Another  witnefs,  as  to  the  reputation  of  the  ownerQiip 
of  the  foil,  and  the  cjcftmcnt  againft  the  tenant  refuiing  to 
pay  rent  as  above. 

They  fet  forth  a  leafe  of  //.  8.  and  a  grant  of  PhUip  and 
Mary^  which  recites  the  ica fc,  and  grants  totam  nvnrrenam 
rrtnkulorum  ac  unum  tenemeutum  tto/lrum  fuper  eandem  war- 
rcnam  ac  uft'tv^rfum  Jiagnum  tioftrum  fuper  eandem  'usarrenam 
conUucns  per  ajiimationemy  £5*^. 

Evidence  for  the  defendant,  that  the  foil  of  the  heath  had 
always  been  reputed  to  belong  to  the  bifhop  :  That  only  the 
bifliop's  tenafits  had  a  right  to  fifh  vcifiagno  pradiEt<u 

That  rent  had  been  paid  to  the  bifhop. 

That  about  fourteen  years  ago  an  acknowledgment  had 
been  taken  of  encroachment  upon  the  heath. 

At  the  trial  Serjeant  ^ayer^  who  then  fat  in  the  commit- 
fion.of  afiize»  obfervcd  the- prefutnption  was  in  favour  of 
the  owner  of  the  foil  \  and  that  an  ejeiftmeat  was  a  ftrong 
ailertion  of  ownerlhip.  That  the  filhing  might  well  agree 
with  the  foil,  being  in  another ;  but  not  fo  well  the  cutting 
of  turf,  whereby  the  feed  of  the  rabbets  was  diminiihed. 

In  point  of  law  it  was  contended  by  Serjeant  Davy^  at 
the  afilzes,  that  by  grant  of  the. term  the  foil  was  fevered 
from  the  manor. 

Serjeant  Hill — That  ivarrena  cufilculorum  was  different 
from  it/arrena  fimply,  ami  that  after  the  term  the  foil  woUld 
reunite  to  the  manor,  and  according  well  palled  under  the 
grant  of  the  reverlion  by  Philip  and  Mary. 

The  new  trial  was  moved  upon  two  grounds. 
[  523  ]        i^>  That   one  as    for  a  fuppofed  niifdireflion  of  the 
jury.. 

zdly.  The  other  as  for  a  verdift  againft  eridciace. 

The 
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The  warren  was  in  another  pcrfon  at  the  time  the  manor 
pjifed,  but  the  grant  of  the  reverfion  of  the  warren  was 
under  the  fame  inftrument  by  which  the  manor  pafled. 

ih  the  other  hand  it  was  relied  on,  that  nothing  lefs  than 
the  foil  pafled  with  the  franchife,  unum  Unementum  fuper 
rrndem  warrmam*  Now  this  tenement  could  be  only  upon 
ihe  foil,  and  not  upon  the 'incorporeal  fi'anchife,  and  meta*- 
phyfical  fubftance  of  the  warren.  i 

Lord  MansfiM — What  title  do  you  fet  up  ?  It  certainly 
comes  to  the  manor  by  the,  leafe  from  H.  8.  it  could  not 
come  to  your  hands  but  bya  leafe  from  the  lord  of  the  ma- 
nor; I  fliould  like  to  fee  fome  fuch  leafe.  You  have  no 
pound.  It  is  the  cleareft  cafe  in  the  world,  if.  8.  granted 
2  icnn  J  Philip  and  Mary  grant  the  reverfion  of  the  warren, 
t(^cthcr  with  the  manor :  They  clearly  pafled  jointly. 

Tou  have  tlie  enjoyment  of  the  warren ;  you  muil  have  it 
I7  fome  written  title  \  you  have  not  fhewn  it :  We  fliall 
prcfume  it  was  becaufc  either  the  words  were  not  fuch  as 
vould  pais  the  foil,  or  exprefsly  nothing  but  the  fran- 
chifc. 

Here  you  have  (hewn  no  title — ^thc  verdict  will  be  no  bar 
vkcnevcr  you  can  Ihew  one. 

Replevin. 

HERIOT.     Cuftom  fet  forth ;   namely,  that  the  lord 
is  entitled  to  the  fecond-bcft  beaft  at  every  death  or 
^l^cnation  of  a  tenant. 

hsA  &rth^,  that  if  the  tenant  has  but  one  bcaft,  then 
^  is  to  pay  the  beaft  j  and  if  he  has  no  beaft,  then  provl- 
fon  for  a  certain  compenfation  in  lieu  of  it. 

In  the  evidence  of  the  cuftom  it  appeared  there  was  an  ex- 
ception of  mifnefignioiies  and  manors,  lands  holden  in  an- 
cient burgage  \  and  alfo  of  alienation  to  the  ufe  of  alienor 
2Bd  his  heirs,  or  to  the  ufe  of  the  laft  will  and  teftament^ 
or  as  jointure  to  his  wife. 

Mr.  Bearcroft — ^Thc  queftion  fubmitted  to  the  court  is, 
whether  the  cuftom  fst  forth  on  the  cognizance  is  agreea- 
^•v  to  evidence.  The  cuftom  is  fet  forth  as  a  general  cuftom 
ia  the  manor,  that  the  lord  is  entitled  to  take  after  the 
'fethof  every  tenant  who  died  feifed,  {i^\\  ias  above.)  He  t  5^4  ] 
cJlcd  many  witncfles  to  prove  the  cuftom  exaftly  as  it  v.'as 
^.  The  parol  evidence  not  being  full,  the  decree  in  the 
court  of  the  duchy  of  Lancajlcr  was  produccvi  in  cvi  Jcncc 
*ind,  taking  the  cuftom  as  it  appears  on  the  face  cf  the  de- 
O  0  cree. 
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cr«e,  it  wiU  appear  firft  to  your  Lordibip,.  that  the  excep- 
tion only  extends  to  the  lail  inftances,  jreTpeftuig  aliena- 
tion. 

The  firft  words  arc  as  general  as  can  be.  ««  Upon  a!! 
«*  and  every  alienation  of  all  and  every  piece  or  parcel  of 
«  land,  frcchokl  or  cuftomary."  And  I  apprehend  the  ex- 
ception only  extends  to  the  laft  in^nces^  which  do  not  af- 
fc^  our  cafe.  As  to  the  exception,,  where  there  is  no  beait, 
it  is  very  reafonablc  5  but  it  makes  no  part  of  oar  cafe. 

Mr.  Jufticc  A/lofH—Movf  do  you  coii&ie  the  exception  to 
the  laft  particidar  ? 

jinJ*wer'*^Tht  decree  goes  on  fcvcral  atie9 ;  firft,  whcr* 
there  are  two  bcafts ;  fecond,  where  but  one ;  laft,  whcrr 
Aone.  And  then  it  takes  up-  a  new  branch,  and  fcparatc^ 
the  caie  of  death.  Or  alienation,  and  of  this  it  makes  a  dit^ 
dnft  fentence,  and  goes  upon  points  to  which  this  cafe  ot 
ours  does  not  extend-^-Alienation  .to  ufe  of  alienor  anu 
his  lidrs,,  Idk  will  and  teftament,.  and  &ttkment  for  hl^ 
wife! 

As  to  fartds,.  they  except  onfy  rHrffie  figniorics>  lands  hoi- 
den  by  knights  fervice,  and  ancient  burgage. 

Lord  Manrfisld — I  am  fcniible  in  poim  of  form  the  ex- 
ception is  goody  though  there  is  nothing  upon  the  merits. 

There  is  an  exception  of  Iwids  in  ancient  burgage,  r: 
tnefne  figniories.     As  to  knights  fervice,  it  is.  at  an  end. 

Leave  to  have  a  new  trial',  on  payment  of  coilsj,  and  tlut 
the  defendant  be  at  liberty  to  amend. 

Fenton's  Cafe. 

Efcape. 


D" 


DECLARATION  ftatcs  a  debt,  arreft,  and  fiibfe<iucr.i 

efcape. 

It  was  objefted,  that  there  was  no  proof  of  the  cafiiiis  j^ 
fatisfaciendum   delivered.     But  the  mn  eft   invsuius  return 
[  525  ]   ed  by  the  fheriflF  was  held  by  Mr.  JufHce  JVilUs^  the  jud 
who  tried,  fufficient  evidence  agaiuft  the  Ihcrifi^  to  concluui 
him. 

It  was  farther  infifted,  that  here  was  no  arreft;  for  thi 
no  warrant  was  ihewn ;  and  that  the  perfon  who  adhiall 
made  the  arrefl  was  fon  to  the  bailiff;  and  that  the  bailJ 
was  within  about  thirty  yards,  but  not  in  fight. 

Undd 
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Under  the  ^foedtions  of  th«  court,  it  was  left  to  the 
iuT}',  who  confidercd  the  ion  as  aiding  aad  sdQUVuag  his  fa^ 

6  Mod*  211.  No  determination  \  it  was  where  the  bai- 
lifi  afliftant  went  tip  ftairs.  The  bailiflf  did  not  go  up  ftaks, 
but  ibud  at  the  bottom. 

It  was  faid,  that  the  diftinftion  of  law  fcemed  to  be,  that 
tiie  !»iliff  muft  be  quodam-medo  prefent. 

On  the  ol^eAion  &keii  that  no  wal^rant  was  fliewn^  and 
tiat  the  arreft  was  not  made  by  any  fceriflTs  officer. 

This  it  was  intimated  had  not  beetl  ipoken  to  at  the 
trial. 

Ai  to  the  bailiffs  not  being  prejlent,  that  there  "was  evi- 
<iicce  fufficient  before  the  jury  for  them  to  find  him  prefcnt> 
i:  l?ift  fo  far  as  was  legally  nccfeitMy.  Amd  that  the  taking 
iiesd  not  be  cxprefsly  and  manually  by  the  bailiff;  but  the  aft 
^i  ne  foa  or  fervant  is  the  aft  of  the  bailiffi  within  the  fta- 
lute. 

It  was  argued  ab  inconvenienti  if  the  doftrine  (hould  be-    . 
trld  othcrwife. 

That  there  was  a  cafe  in  Sc/keJd^  znd  in  3  Moderny  upoil 
uus  fubjeft,  with  this  difference  only  in  Sa/ield,  that  he 
t-vs  the  bailiff  was  no  way  prefent. 

As  to  non-appearance  of  tlic  warrant,  if  this  had  been  Itt 
sition  of  falfc  imprifonmcnt  every  thing  muft  have  been, 
irifdy  purftied,  and  the  authority  clearly  ihewn  j  but  othcr- 
wife here,  where  the  iheriff  is  charged  civilly. 

Lord  MansfiM — ^Was  this  objection  mentioned  on  th^ 
trial? 

Mr.  Juftice  IFtiiifs  faid  he  had  taken  no  note  of  it. 

It  feemed  to  be  agreed  at  laft,  that  it  Was  curlbriiy  tnca- 
hncd  at  the  trial,  but  not  much  relied  upon. 

It  was  fold,  that  it  appeared  in  Evidence  that  upon  the  [5263 
aitant  efcapc,  Fentoriy   the  bailiff,   faid,  «  Then  I  mylelf 
*  muft  pay  the  debt." 

That  as  to  the  father's  not  being  prcfcnf>  all  evidence  is  to* 
ic  confidef ed  according  to  the  perfons  to  whom  it  applies, 
aid  the  manner  in  which  it  is  anfwered.  If  the  father  was 
K5t  by,  why  dkl  they  not  call  the  fon,  and  prove  he  was 
ot?  If  they  denied  the  warrant,  why  not  difprofe  it  by 
tic  officer  ?  They  having  done  nothing  to  negative  tlie  eTi- 
ience,  it  ftands  in  its  ftill  force. 

Another  cOunfel  faid,  that  it  appeared,  as  to  the  c^fc  in 
\i  Mod.  that  a  verdift  was  given  for  the  plaintiff;  and  that 
2  did  not  appear  tbat  verdidt  had  been  complained  of. 

Ox3  2  The 
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Tbfi  ihcriff  has  no  right  to  fay  to  the  phintiff'  in  this  ac- 
tiony;**  I  did  not. give  a  wair^tnt  in  writings  becaufc,  ^  bc- 
*«  tween  me  and  my  officer,  I  proceeded  as  upon  his  {fefcre- 
«•  tfon."  ^ 

If  he  cannot  fay  it,  there  is  no  evidence  either  way ;  fo 
that  the  court  cannot  fay  there  was  a  warranto  A  writ  de* 
livered  to  the  fh^riff,  and  endorfed  by  the  officer  to  whom 
he  gives  it,  to  execute  tliat  procefs. 

My.  IVdllace — ^^Fliat  it  was  very  tnie,  tlie  plaintiffs  al- 
ledged  in  their  declaration,  and  were  very  ftudious  to  provo 
an  .arreCkj  and  with  r^afonj  for  if  no  legal  arrcft  no  el- 
cape.* 

.  Now  to  prove  the  arreft,  it  muft  be  proved  either  that  he 
arrefted  perfonally ; 

Or  fome  body  in  his  prefence^  or  by  his  command,  ix  de- 
legated authority. 

Now  as  to  the  fecond,  no-  Icfe  authority  tliaa  «ndcr  hand 
and  feul  wili  be  good,  nor  can  any  man  be  jul^iticd  for  mak- 
ing fuch  irneftv 

Your  LoTilfhip  on  fuch^  a  cafe,  properly  befbfc  you, 
would  have  dii'ch^vrged  the  prifoncr ;  and  it  is  ilrange  if  the 
flieriff  Ihould  abide  the  confequences  of  the  arreft  as  legal, 
where',  for  want  of  legality,  the  prifoner  muft  have  been 
difcharged. 

They  are  obliged  to  prove  two  things ;  authority  from 
the  fherifF  to  the  bailiff,  and  an  arreft  by  the  ion,  under 
that  authority,  and  in  prefencc  of  the  bailiSi  or  at  leaft  by 
his  copamand.. 
r  -27  1  Could  not  they  have  called  up  the  fTitTlffs  officer,  to  have 
produced  the  warrant  ?  Then,  upon  a  rcfufal,  they  might 
have  called  in  parol  evidence,  to  prove  fuch  a  warrant  had 
exifted. 

But  farther,  h«id  they  proved  the  warrant,  I  fubratt,  this 
is  no  arreft  to  charge  the  Oieriff. 

The  IherifFmay  authorize  a  bailiff  to  arreft;  the  bailiff 
may  aft  folely,  or  with  others ;  but  tliey  muft  aft  under 
his  authority,  and,  as  I  conceive,  in  his  prefence. 

The  evidence  is,  that  the  old  man  was  in  the  houfe,  and 
continued  there — And  your  Lordfhip  will  find  rods  inftcad 
of  yards,  which  makes  it  about  two  hundred  yards. 

'  Mr.  Cox — That  it  would  be  extremely  hard  and  inconve- 
nient if  this  were  to  bind  the  Iheriff :  For  that  this  man  ftaid  in 
a  diiibrcnt  part  of  the  town  from  the  bailifl^,  in  whom  the  flic- 

riff 

•  Svblati  givfi  tollit«r  cffcdkui , 
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xif  placed  his  confidaice;  the  ion  made  the  arreft  m-hif 
abfence,  and  in  an  improper  place ;  and  lio  attempt  to  fhew 
Fenton  heard  of  it  till  Ibmc  time  after^ 

Mr.  Morgan  objeftcd,  .that  the  authority  bclog  demanded    ^ 
07  defendant,  and  none  fhewn,  therefore  the  arreft  bad.      t 

6  Rep.  54.  It  wa«  reiblved,  that  the  ihcriff,'Dr  any  other, 
by  his  attti^ority,  ouglit  to  ihew  at  whofe  fuit)  for  what 
debt,  out  of  what  court,  and  when  proccfsrctixmable* 

Andfo  was  Lord  Hoif%  opinion  in  the  gre^^  cafe  before  ' 
him. 

Lord  Mamfisld'-rK^  a  very  hard  addon»  and  tp.  be  fure, 
in  an  acHon  attended  with  fo  much  hardfhip,  the  jury  has  a 
leaning,  as  far  as  the  juftice  of  the  cafe  will  permit. 

One  of  the  obje^ions  taken  is,  that  the  arreft  was  not  by 
the  fljcriff's  ojQficer  himfelf,  the  father  being  the  officer,  and 
the  fon  the  hand  arrefting. 

That  the  officer  muft  be  a  party  by  preface,  giving  <iu- 
Aority,  or  fbmc  ^ay,  is  certain.  He  need  not  be  actually 
5n  light.  The  exaft  diftauce  is  not  neceflary  j  but  he  muft 
^  upoQ  that  bufinefs  at  that  time. 

A  witucfs  proved  that  he  wei^t  out  of  the  public  houfe  on 
purpofe  to  arreft  Ijinj. 

There  is  no  certain  fpeaking  of  the  difliance  at  a  particular  [52?! 
time  \  only  when  the  witnefs  faw  him  he  was  about  that  dit- 
tancc.  Now^  a}I  evidence  is  to  be  weighed  according  to  the 
evidence  produced  on  one  fide,  with  what  niight  have  becq 
produced  on  the  other.  Now  the  fon  was  a  very  proper  per-- 
^'yn  to  have  been  called  by  the  plaintiff,  to  have  given  evi- 
li'ince  againft  his  father;  for,  in  fact,  they  have  brought  thi^ 
evidence  againft  Fenton-^  for  the  bailiff  always  gives  fecur 
rity.  .  ^ 

It  was  very  foirly  left  to  the  jury,  who  have  found  upoq 
a  cafe  not  probable  in  its  circumftances  :  And  if  we  granted 
a  new  trial  we  Ihould  fay  that,-  upon  the  weight  of  the  evi- 
<ience,  they  ought  to,  I^ve  found  for  the  defendant,  which  in 
iloubtful  circumftances  we  vfill  not  do. 

As  to  the  other  objcftion,  I  think  the  return  to  the  writ 
"fu'Hcient  evidence  againft  the  fheriff ;  for  he  fhews  therc- 
*^ythc  capias  fatisfaciendum  was  delivered. 

^Ir.  Juftice  A/lon — That  there  was  great  reafon  the  bailiff 
fliouid  be  prefcnt,  or  fo  nigh  as  to.  be  fuppofed  in  readincfs 
{<ufl.  Now  he  might  have  been  out  of  the  houfe ;  for  they 
niKc  the  houfe  three  hundred  yards  diftant  at  leaft,  and 
lie  could  not  be  more — taking  it  thirty  or  forty  rods^^r-than 

ISO 
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f  jc  or  aoo  yard^.    It  is  reertam  he  need  not  be  in  figkt,  be- 
cauf^  he  may  Itand  to  watch, 

Mr.  Juftice  ji/hhurfi-^Thzt  the  arreit  was  g«od,  though 
not  by  the  hand  of  the  bailiff,  he  bdng  near  enough  to 
aa  , 

That  the  flightcft  evidence  of  Ac  exiftence  of  a  wanant 
WHMiM'hiave  been  fiifficient.  Now  Fenion*s  name  appears 
indorfcd  on  the  writ,;  which  is  ftated  to  be 'the  cuftoin  of 
flieriffs,  with  r^fpeA  to  the  officer  to^whosa  they  deliver 
the  warrant.. 
-    Rule  for  granting  a  keW  teiax  DiseHAHGED^ 

•    New  Trial. 

Cavenanii 

ACTION  for  breach  of  covenant.  Defendant  rrpl***!? 
ttonjregit  convetitioncm.  The  queftion  turned  upc- 
rcpA!rs  J  and  it  appearing  in  evidence  that  there  were  thirty- 
eight  yciJirs  to  run  on  the  premifles,  out  of  a  term  of  fcr»y, 
the  jury  thought  the  injury  .was  rather  to  the  poflcSion  tii.:n 
to  the  landlord.     They  fou;id  for  the  defendant ;  whcrcup- 

.  on  the  plaintiff  moved  for  a  new  trial :  And  for  the  rule  tht-y 
contended,  ^*  That  whtsrea?  the  defendant  covenanted  t^ 

1  *'  and  with  the  plaintiff  to  keep  the  premifles»  from  time  to 
"  time,  in  good  and  fufficient  repair.'*  Now  if  the  hr.i- 
lord  was  to  wait  till  the  end  of  the  term,  defendant  m\^^: 
ijffign,  and  landlord  be  at  a  lofs  for  his  remedy.  That  if 
nominal  damages  had  been  found,  fo  as  to  oblige  the  tenai.t 
to  repair,  it  would  have  been  fufhtient. 

Notice  had  been  given  to  tpnant  to  repair.  The  lead,  it 
;ippeiared,  had  been  ftolen  off  the  houre,  and  the  tiles,  to 
come  at  it.  But  the  damage  had  been  repaired  in  a  grear 
rae^fure;  and  the  jury  fdid  they  believed  there  was  n- 1 
^bove  a  fhiliing  damages  upon  what  was  left  unrepairc<i. 
Mr.  Juftice  AJlm  faid,  upon  fo  fmall  an  occafion,  thcr 
would  not :  And  the  court  never  was  u^d  to  grant  a  new 
trial.*  - :.   . 

.  Jlulc  difcharged.     Abfent  Lord  Mansfield. 

Whitebread 

*  Iff  minimis  pon  curat  f«. 
*       fnfceteilreipablicatit  fit  ii&is  litium. 
Rc»  judicata  pro  vcritatc  accipitur. 
Perkuiofum  eft  quod  non  boiiQruai  yirerusn  conprobatnr  exanplo. 
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Whitebread  c^ainjl  ^Fookfbanks. 

ACTION  for  iponey  haA  2nd  received,  againft  an 
exdfe  ofScer. 

(^eftiosy  Whether  the  bounty  to  be  allowed  on  exporta- 
ikm  was  to  be  determined  by  the  average  price,  fettled  ia 
the  manner  prefcribed  by  the  ftatitte  of  his  prefeat  majefty> 
«•  the  price  at  the  e^poning  port. 

SpdeuU  ViriiH^  that  the  plaHntiff*  drew  from  malted  com 
^00  barrels  of  beer,  when  barley  was  under  the  price  of 
twenty-four  fliimngs  per  quarter :  That  the  beer  paid  all  the 
tiuties ;  that  plaintiff  claimed  to  be  allowed  one  flwllng  per 
tttrrel  on  exported  beer  when  barley  wa6  at  or  under  the 
pnce  abo¥e-mentioned« 

The  preamble  of  tlie  ftatate  recites,  » 

"  Forafmucb  as  it  hath  been  found  by  experience  that  the 
"  exportatiotk  of  com  and  grain,  when  the  price  thereof  is 
"  at  a  low  ravte  in  this  kingdom,  hath  been  a  great  advan- 
*•  i^e,  not  only  to  the  owners  of  land,  but  to  the  trade 
'  of  this  kingdom  in  general : 

«  Be  it  therefore  enacted,  Sec." 

Then  ttie  a£k  goes  on  to  provide;,  that  when' malt  or  bar- 
>7,  Winchefter  meafore,  is  or  fhall  be  at  four  and  twenty 
ilulimgs  per  quarter,  or'  under  (and  fo  of  rye  and  wheat, 
w'hen  at  the  prices  in  Ihi  a&  mentioned)  in  any  port  or  ports 
Li  this  kingdom,  or  of  the  dominion  of  Wales,  every  mer-  [  530  J 
chant,  or  other  perfoD,  who  (hall  put  on  £hip-board  in  En- 
jitfh  (hipping,  the  mafter  an4  two-thirds  of  the  mariners  at 
^aft  being  the  king's  fabje^is,  any  fqrts  ibi  the  com  aforcr 
5«d,  with  intent  to  export  the  faid  corn,  every  fuch  mer- 
chant, or  other  perlbn,  (hall  bring  a  certificate  in  writing 
(in  the  manner  the  aft  direfts)  upon  bond  given  of  two  hun- 
'ired  pounds  at  leaft,  for  every  two  hundred  tons  of  corn  fo 
iki{^d,  and  {q  proportionably,  that  the  fame  ihail  be  ex- 
poned  ta  parts  beyond  the  feas,  and  not  again  landed  in 
Ireland,  Wales,  Guernfey,  Jerfey,  or  Berwick  upon  Tweed, 
^U  be  allowed  by  the  farmers,  commlffioners,  &c.  in  any 
port  where  the  corn  fliall  be  (hipped,  for  every  quarter  of 
barley  Or  malt,  grouiid  or  unground,  two  (hillings  and  lix 
pence. 

The  aft  whereon  the  defendant  refls  his  cafe  is  the  tenth 
of  his  prefeilt  majefty,  c.  39.  intitled  an  aft  for  regiftering 
the  prices  at  which  corn  is  fold  in  the  fevend  counties  of 
Great  Britain,  and  the  quantity  exported  and  imported. 

And 
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And  It  recites,  that  <*  whereas  a  rcgiftcr  of  the  prices  at 
*<  which  corn  is  fold  in  the  feveral  counties  will  be  of  public 
««  and  general  advantage,  be  it  enafted,  &c,".  Arid  it  cov 
powcrs  the  juftices,  at  their  general  or  quarter  feilions,  after 
the  29th  of  September,  yearly,  to  order  and  direct  weekly 
returns  of  the  prices  of  wheat,  rye,  barley,  oats,,  and  beans, 
from  not  lefs  than  two  or  more  than  fix  markets,  and  appoint 
a  proper  perfon,  inhabitant  of  fuch  market-town,  to  mzV.z 
fuch  returns.  And  the  lord  high  trcafurcr  is  to  appoint  a 
proper  perfon  to  receive  fuch  returns,  who  is  to  enter  them 
in  a  book,  and  publifh  thsm,  or  an  abftraft,  weekly,  in  the 
liondon  Gazette,  and  four  times  a  year  make  certific^e  of 
fuch  returns  to  the  clerk  of  the  peace  of  every  county,  &c. 

And  an  account  of  the  quantities  of  corn  exported  2nd 
imported  from  and  to  Great  Britain  to  be  tranfmitted  annu- 
ally, and  kept  by  the  perfon  appointed  to  receive  an4  pubIii^* 
the  returns  of  the  prices  above-mentioned. 

13  th  of  his  prefent  majefty,  c.  43.  The  preamble  re- 
<*  cites,  that  whereas  the  feveral  afts  of  parliament  hcreto- 
**  fore  made,  concerning  the  duties  and  bounti^  rcfpcftive:)' 
««  payable  on  the  importation  and  exportation  of  corn  an- 1 
*^  grain,  have  greatly  tended  to  the  advancement  of  tillage 
*<  and  navigation,  yet  ncverthelefs,  it  having  been  of  late 
««  years  found  neceflary,  on  account  of  the  fmall  quantities 
<<  of  corn  and  grain  in  hand,  and  the  fhortncfs  of  tiic 
*<  crops,  to  fufpend  the  operation  of  thofe  laws  by  tcmp-^- 
«'  rary  ftatutes  5  whereby  the  benefit^  derived  from  the  fa*  i 
•<  afts  of  parliament  have  been,  during  fuch  emergencies;, 
*<  withheld  and  fufpcnded  :  And  where^as  the  regulating  the* 
•*  importation  and  exportation  of  corn  and  grain  by  a  pcr- 
"  maiient  law,  under  fuch  general  rules  and  proyifions  as 
"  might  render,  for  the  time  to  cqme,  fuch  temporary  laws 
«*  unnccefiary,  would  afford  encouragement  tq  the  fermtr, 
L  53^  J  "be  the  mean?  of  encreafing  the  growth  of  that  neceifary 
«*  coinmodity,  and  of  atFording  a  cheaper  and  mo^  con- 
**  ftant  fupply  to  the  poor,  and  preventing  abufe  in  that  ar- 
"  ticlq  pf  trade  5  be  it  ena<Sed,  ^c,'^ 

Tiie  aft  goes  on,  that  whenever  the  prices  of  feveral 
grains,  £s*^.  mentioned  in  the  aft,  fhall  appear,  according 
tp  the  methods  diref^cd  by  the  feveral  afts  o(  parliament, 
or  after  direftcd  by  the  fiid  aft,  to  be  mentioned  in  the  2'^\ 
viz,  middling  biirley  at  or  above  twenty-four  ihillingi  a  quar- 
ter, all  duties  and  cuftoms  payable  refpcftively  on  wheat, 
C5?r.  barley,  bear,  fiiall  refpectively  ceafe,  determine,  and 
be  no  longer  paid,  or  payable,  during  the  rcfpeftire  conti- 
nuance 
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nuTcc  of  fuch  rcfpcftive  prices  as  srfbrcfaud.  And  certatn 
d'Jtics,  mentioned  in  the  a^,  are  to  be  in  lieu  \  to  wit,  fix 
pence  per  quarter  on  wheat,  two  pence  pgr  quarter  on  all 
^ley  and  bear,  J^fr.  and  fuch  wheat,  ifc,  barley,  bear, 
c*:.  may  be  carried  cgaftwife,  and  entered  or  landed  in  any 
Koer  ports  of  this  kingdom,  where  the  prices  of  middling 
oni,  grain,  or  flour,  aire  at  or  *  above  the  refpeftive  rates 
6r;iaid,  and  ascertained  in  the  manner  aforcfaid ;  under 
id\  reguiations  as  at  the  time  of  making  the  faid  a^. 

That  by  the  aft  of  his  preient  maj'eity,  the  act  of  ff\  If 
^''  Is  referred  to,  and  the  exportation  is  regidatcd  at  the 
vices  at  the  port  of  Londoq,  ^nd  that  the  ulage  down  to 
'•"c  has  been  ft>,  and  is  found  by  the  verdict  j  but  that  tUc 
ttof  177Q  altered  the  rule, 

Thst  the  rcgillering  adt  of  the  tenth  had  a  different,  ol> 
't'  than  the  bounty  on  importation  or  exportation — to  fix 
^Tianenily  the  limits  of  exportation  or  importation. 

The  aft  of  the  thirteenth  of  his  prefent  majefty  recites 
iif  convenience  of  a  permanent  law. 

Then  the  pr^^tical  rule  of  the  ftatute  of  W,  ftood  unal- 
^<i)  of  eftin^ating  the  price  at  the  exporting  port,  which 
i«^ewa$Ix>ndon. 

It  was  contended,  th?t  the  price  of  corn  has  ever  varied 
^difiercnt  parts  of  the  kingdom  ;  but  it  was  not  meant  the 
'•^gc  plenty  or  fcarcity  Ihould  be  tlie  rule  of  the  bounty 
'  f>:  allowed  at  a  particular  port.  .  That  it  might  b^  the 
^'^  for  flopping  exportation  in  a  difcrctionary  way ;  but  till  ; 

-exportation  was  prohibited,  the  bounty  annexed  would 
\*TiJ  on  the  price  at  the  particular  port  from  whence  th^ 
"'H:y,  i)ear,  or  other  articles  mcniio?ied  iu  the  act  were  to 
f  exported, 

^>  to  the  policy,  that  if  an  exporter  from  a  plentiful 
^'<et  were  to  be  confined  to  the  price  at  a  fcarcc  market, 
fa  would  remain  a  drug ;  it  would  be  ufclefs  to  the  owner, 
^  to  the  public  in  general :  Whereas  otherwife  it  might  [  53I  J 
^  the  balance  in  favour  of  this  kingdom,  ,ia  commerce 
^'^  others. 

Tim  as  to  any  combination  which  it  might  be  fuggefted 

;'if  take  eiFedt,  againil  this  the  parliament  hsd  provided. 
';'  c  price  falls  it  cannot  be  raifed  but  by  frclh  fupply. 
'■'cu  there  is  an  exportation  largely  made  the  price  mull 
'•'.  and  then  (Ucrc  muft  be  an  importation,  and  the  price 
'  ^  <mk  to  the  fxpojrting  lc^d  again  i  fo  that  the -evil  will 
^"'  itfclf. 

That 
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'  That  if  tkc  crude  commodity  is  beneficial  to  a  comner 
chtl  nation,  the  minufifhii^cd  miift  be  a  great  deal  mvor 
beneficiaL  Dnty  large  npdn  the  malt :  on  the  beer,  whci 
foade;  and  a  great  mutthude  of  hands  emplojed  in  tl)( 
workmgof  it.  / 

.  If  the  tenth  of  his  prcfaittnajcfty  has  made  no  akentbn 
if  the  thirteenth  refumes  the  former  wifely  el^blifhed  ntle 
the  plaintiff  is  entitled.  It  would  be  very  hard,  without  -a 
cxprcfs  alteration  •,  that  a  man  ihould  be  workiiihg[,  ac  a  grcai 
expencCi  with  fech  an  uncertainty  w!bp  fliOQld  rc^  the  be 
nefit. 

That  the  candonr  of  the  commiffioaers  of  excife  wa< 
to  be  acknowledged,  in  putting  the  plaintiff  to  this  aU 
way  of  trial :  And  that  they  hoped,  from  the  juftke  of  :h 
crourt,  that  he  fltould  recover  by  it^  JMr.  Darinfort  argue 
ibr  the  plaintiff. 

Lord  MansfiM — Too  ha:pe  t>mitt^d  ftating  this  in  tin 
ipecial  vcrdift  5  thouglx  I  thought  it  had  bec»  by  confecr 
as  you  fay.  As  the  verdidt  frauds  the  a^ion  coiild  not  Sc 
maintained.  Commiffioner  takes  as  mooef  doe  to  ti;< 
crown.  It  is  an  error  upon  the  fpeciai  verdid,  whjLdb  migb 
have  been  cured  by  words  of  confent  inferted.  To»  can  1 
have  an  aftion  of  this  nature  (but  on  payment)  agaii^il  -^ 
officer. 

Mr.  Jaftice  AJlon  (aid,  that  it  did  not  appear  whcthn 
this  was  fbrong  beer  or  finaU,  and  the  bounty  was  allowe 
only  on  t^ie  fbrong. 

Mr.  Juflice  Willes  feemed  to  propofe.  an  amendment  h\ 
confent. 

On  the  otlier  fide,  Mr.  Seijeant  B^^Attfr— That  this 
not  the  cafe  of  corn,  but  beer. 

The  firft  aft  of  parliament  material  to  be  confidered  upon 
this  fubjeft,  fince  the  ftatute  of  W,  is  the  ftrft  of  G.    < 
which,  though  it  refers  to  the  firft  of  JT".  3.  does  not  ck-o: 
an  exprefEon  whether  at  the  prfce  of  the  port  of  cxpcwtj- 
tion,  or  at  the  average  price.     But  tiH  the  tenth,  I  will  take 
for  granted,  it  was  by  reference  confined  to  the  port  of  ex- 
portation. 
C  533  1       ®"^  ^'  ^^^  making  of  the  latter  aft  the  legiflature  per- 
ceived the  inconvenience.     The  price  firom  the  ]^ace  of  ex- 
portation would  be  a  very  uncertain  ground  of  the  bounn.  \ 
there  might  be  a  very  good  market  in  London ;  there  migiir 
be  a  glut  of  com  ;  they  might  be  obliged  to  fink  the  price 
And  then,  on  this  confiruftion  for  which  the  plaintiff  con- 
tends, they  might  be  at  liberty  to  export  with  the  cncoonuit- 

mu«: 


Eafter  T«mi,  14  Geo.  3*.  K.  B. 

aicnt  of  a  bounty,  and  great  quantities  might  be  exported^ 
while,  in  the  mean  time,  there  might  be  a  great  fcarcity  of 
ct3rn  in  the  other  parts  of  the  kingdom. 

Lord  Maftsfield-'-'Does  the  tenth  of  this  king  vary  the 
bounty  on  corn,  according  to  the  average  price  ? 

Anftecr — ^No,  my  lord :  It  alters  nothing. 

In  aniwer  to  thefe  objections  it  was  contended,  that  aver* 
ar  price  was  merely  an  ideal  price :  That  though  the  aft 
4fx-s  not  ipeak  of  the  price  of  the  beer  itfelf,  it  ipeaks  of 
toe  commodity  from  w!i?ch  it  is  n^ifcd. 

Tbat  the  aCt  of  the  tenth  of  his  prelent  majcfty  is  merely 
iT^  aft  of  enquiry :  Varies  no  price ;  reftrains  no  bounty  | 
mikts  no  alteration  of  any  law  exjfting. 

That  by  the  13  th  they  found  they  had  gained  the  dear 
fxporting  and  importing  rules. 

That  vt  the  conftrudlion  contended  for  againftthe  plaintiff 
*v*  to  prevail,  cither  a  variation  in  the  aft  of  proclamation 
;lic;:ld  Itave  been  made;  for  that  otherwife  the  exporter 
f^  brewing  to  a  lofs,  expcdVmg  profit, 

Lord  MafisfiM — My  only  difficulty  is,  to  fee  the  ground 
OD  which  the  excife  has  gone :  I  mean  in  varying  the  former 

By  the  aet  of  Emg  William^  g'ving  a  bounty  on  the  ex- 
rwrtation  of  com  at  ftich  a  price,  the  rule  is  by  tfic  cxport- 
'T.^port. 

The  aft  of  the  firft  of  the  preftnt  king  has  been  governed 
b  •  the  prii-e  of  barley  at  the  port. 

The  tenth  goes  on  a  very  different  ground ;  but  whether 
piitically  or  not  has  been  liiicc  doubted,  and  it  is  not  mate- 
tA  to  fey. 

The  parliamept  determined  to  fee,  perhaps,  how  far  ex- 
portation or  importation  might  be  allowed  j  and,  jxrrhaps, 
to  make  new  laws. 

Then  the  13th  determines  the  price  of  barley;  and  the  r  -*,-  j 
bftinty  upon  beer  is  to  be  governed  by  it. — ^If  the  parliament        ^ 
W  meant  to  make  a  difference,  it  wotild  have  cofl  them 
but  three  words ;  they  could  have  faid  ^  the  average  price" 
^i»  to  regnlate  the  bounties. 

The  revenue  laws  are  generally  attended  to.  They  have 
^:d  no  fuch  thing.  If  the  original  rule  was  (as  admitted) 
^  the  port  exporting,  I  fee  nothing  fince  that  can  have 
vancd  it. 

Mr.  JnfKcc  jyion  obferved,  that  the  rule  was  according 
»othe  ftatute  of  i  If .  which  was  recited  by  i  G.  3.  Then, 
«s  to  die  afts  on  the  loth  and  i^^^  what  has  a  man  at  the 

port 
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Ert  of  London  to  do  with  kno,ving  the  average  price  01 
rley  i 

The  fame  words  arc  to  receive  the  fainc  conftrudian,  i  J 
nothing  appears  to  altera  which,  I  confefs,  I  am  not  m^'^ 
iiious  enough  to  find. 

Mr.  Juftice  Willes^r-^!hai  tl^e  ^sthporfued  the  forme: 
rule, 

Mr.  Jufticc  A/bhut^—ThaX  the  cafe  would  be  tlie  fanic  .. 
93  if  \x  had  arifen  a  year  after  the  firft  of  the  preicnt  kin  r, 
which  is  evidently  governed  by  the  fiff^  of  ff^.  and  nothin . 
fincc  which  can  vary. 

Curia — You  muft  take  it  by  confent,  without  e^ceptio: 
to  the  form  of  the  action ,  01:  the  circumi^ance  of  its  no 
being  ff^id  whether  {xnall  beer  or  ftrong.  I  ipeopon  it  f;  > 
the  fake  of  the  precedent:  For  it  would  be  attended  witi 
. terrible  inconvenience  if  an  a£tion  for  monoy  had  and  r^ 
ceivcd  could  be  broug}it  ^gainft  ^  o^ccf  a^ng  Muder  ihci; 
circupfif^ances. 

Note,  For  ftatutes  refpefting  com,  vide  51  i/.  3.7?.  ^j 
mnno  1166^  34  E.  3.  r.  zo.  1  ^  2  /*.  6"  Af.  r.  5.  i  ^ 
i?.  2.  c,  7.     /^  H.  6»  c,  ^f  1 

At  what  prices  exportation  to  be  permitted,  vide  1 5  /H 
6.  r.  a.  afwo  1436.  which  allowed  exportatiop  when  wht  s 
was  at  fix  fliillings  and  eight  pence  a  quar^,  and  barlcj 
three  {hillings,  which  is  rathep  lefs  than  a  fixth  part  of  tlij 
price  at  which  wheat  13  forbidden  to  be  exported  by  the  i  j:  r  ] 
of  his  prefent  majefly;  and  rather  lefs  than  a  ievcr/; 
of  the  price  at  wluch  barley  is  permitted  to  be  exported  .« 
the  fame  aft  of  his  prefent  majefty :  So  great  an  effect  h 
been  produced  in  337  years,  by  the  encreafe  of  fpecie,  an 
Qd\er  caules,  in  lowering  the  valne  of  money;  and  ib  lini 
at  the  fame  time  does  the  relative  value  of  wheat,  coEnparcv 
[  535  ]  with  barley,  appear  to  have  altered.  Vide  alfo  20  //.  r! 
r.  6.  23  H.  6,  c.  g.  5  to*  6  E.  3.  c.  14.  I  £3^  2  jP,  11 
M,  c.  5.  And  it  is  very  furprizing»  that  this  laft  ftatute  a,j 
points  prccifely  the  fame  price  at  which  corn  may  be  expon 
ed  as  the  15  H.  6.  c.  2.  had  done,  fix  and  eight  pence  /  1 
quarter  for  wheat,  and  three  for  barley;  at  the  difbuicc  ^\ 
1x8  years  from  the  ftatute  of  if.  and  not  more  than  :i'| 
from  the^i3th  of  the  prefent  reign.  This  no  difference  ' 
the  firft  period,  and  a  difference  of  fix  to  one  in  the  laitt. 
within  lefs  than  double  the  fpace  of  time,  I  fuppofc  irir 
be  afcribcd  partly,  as,  to  the  former,  to  the  plenty  a-', 
cheapnefs  of  corn,  which  the  politic  expedient  of  //<<-.i. 
tjie  Seventh,  in  encouraging  fmail  farms,   had  produce  i  i 
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md  in  great  mcafiire,  as  to  the  latter,  to  the  vaft  introdac- 
rion  of  commerce  in  the  reign  of  Q«.cen  Eftzabethy  and 
iince,  vrhich  has  ib  exceedingly  diminiihed  the  value  of  mo- 

I  Eltz.  f,  I.I-/  II-  makes  no  difference  as  to  wheats  but 
15  to  barlevi  refers  the  ftandard  of  allowing  exportation  to 
tlie  5th  and  6th  Ed.  6.  which  had  placed  it  at  3s.  4d. 

5  EBz,  c.  5.  entitled  an  a£^  touching  politic  conftitutions 
far  the  maintenance  of  the  navy,  advances  the  ftandard  of 
aportation  to  ten  ihillings  for  wheat,  and  fix  and  eight 
[K-nce  per  bariey :  So  that,  as  to  barley,  it  doubled  in  <x^ 
nve  years ;  and  of  wheat  it  raifed  the  ftandard  of  exporta- 
cioo  one  foorth :  And  the  relative  value  between  them,  ii>- 
itcad  of  two  to  one,  and  rather  more,,  appears  to  have  ftood 
r  three  to  two.  This  was  in  the  year  1562 ;  but  in  thirty- 
(iDe  years  after,  anno  1^93,  the  ftandard  for  exportation  of 
vheat  had  doubled,  and  was  rifen  to  twenty  ftiillings;  and 
birlcY  was  nearly  doubled,  for  from  lix  and  eight  pence  it 
»is  rilen  to  twelve  (hillings. 

In  1604,  four  years  after  the  eftabliftiment  of  the  Eaft 
India  company,  i  Je.  1.  r.  25*/  26.  the  ftandard  for 
wheat  rofe  to  turenty-fix  (hillings  and  eight  pence,  (an  en* 
crcafe  of  above  one-fourth  in  thirteen  years)  and  barley  to 
fourteen'  (hillings,  which  advanced  the  ftandard  of  that 
one*feventh,  and  brought  their  relative  value  pretty  near  to 
tne  old  proportion  of  two  to  one* 

Anna  1 62  3,  in  nineteen  years  more  the  (hmdard  of 
vheat  was  carried  on  to  thirty-*two  (hillings  per  quarter,  (an 
advance  of  one-fixth)  and  barley  to  (ixteen  (hillings,  (an  ad* 
^ce  of  onc*feventh)  and  their  relative  proportions  ftood 
now  prcdfely  as  two  to  one,  as  they  had  done  in  the  4  £5"  5 
Biv),  6«  and  as  they  had  nearly  done  in  1 5  if  .  6.  In  3  Car,  . 
^c.  4.  fie,  24.  it  ftood  unaltered ;  there  was  but  four  years 
between  this  and  the  precedent  ftatute ;  but  in  five  years  of 
Qi^een  EUzabetb*%  reign  how  great  the  variation  is  already  re- 
nnrked- 

6ut  in  12  Car,  a.  r.  4.  fie.  1 1.  Anno  1160,  we  find  the  r  ro^  1 
ftandard  for  exportation  of  wheat  at  forty  (hillings,  and  for 
Wcy  twenty  J  fo  that  in  thirty-(cven  years  the  .ftand- 
»tl  of  whf^at  had  rifen  nfear  one-fourth,  and  of  barley  one 
fourth  above  its  former  height :  And  in  one  hundred  and 
eleven  years  from  4  (2f  5  j£.  6.  it  had  rifen  as  to  wheat  to  fix 
^^oes,  and  as  to  barley  the  fame.  And  by  i;  Car,  2, 
f-  7.  anno  1663,  entitled  an  aft  for  the  encouragement  of 
^^j  the  ftaodard  of  wheat  (tood  fo  high  as  forty-eight 

fldllingsi 
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fhiHings,  or  feven  times  the  fhndard  of  15  i/.  6.  and  b^r^ 
ky  twenty-eight  or  above  eight  times  the  lame  ftandard.       I 


A' 


Cole  againji  Ingold- 

CT 1 0  N  upon  a  biil  of  exchange  by  the  dratrcc  oi 
_  a  proxniflbry  note  againf^  the  acceptor, 
bje^tion  uponxlemurrer  to  the  firft  count  that  a  drawee 
upon  a  bill  of  exchange  may  coroe  a6  indoffee  againit  ti:e 
acceptor ;  but  it  muft  be  when  acceptor  has  efte£ls  of  dnw- 
cr  m  his  hands  as  acceptor  is  entitled  to  recover  over  agiinit 
draiwer  if  not  iatisfied. 

On  the  other  fide  that  the  count  imu  gdodj  and  they  were 
going  to  argue. 

l^ord  Jlftf«{/&/(/-«-Nothing  in  it :  The  aeceptor  ftys  he  ha? 
Talue :  and  if  he  has  not  efieAs  our  bw  is  very  good>  h<r 
will  not  recover  on  the  bare  Agnature.  I  don't  kinow  that 
*<  VALUE  received'*  vras  neceflary  upon  the  count ;  pris.S 
facie  acceptance  is  evidence  of  value  received ;  though  j-r-i 
may  (hew,  as  in  all  cafes,  why  the  plainttflT  is  not  intitled. 
Vpon  a^ion  on  the  cafe,  the  pladntiflf  muft  always  recover 
upon  the  jttftice  of  his  car<?.*  Don't  you  bring  a  thoofanJ 
actions  upon  a  promsfibry  note,  and  they  (hew  there  was  no 
coniideration  \  aiid  that  the  plaintiff  had  notice  there  was  noi 
oonflderation. 

Note,  The  define  of  bills  of  exchange  being  important 
and  in  frequent  ufe;  I  hope  I  fhail  be  excufed  ia  addir: 
the  following  note  concerning  it,  confifting4)f  rutes  coUe^tcu 
from  deciiions  in  the  books, 
t  537  D  Iiidorfee  of  a  bill  of  exchange  may  be  a  witnefs.  Fr.r 
'  mere  Indorfement  of  the  name  only  does  not  transfer  pn^- 
perty.  Vide  Salk.  130.'  Lucas  v.  Haypusj  PafcL  2  ^nr., 
B.  R.  and  vide  fupra  Clark  v.  Pigot^  SaU.  i%6*  8.  IT.  3. 
to  the  fame  effe6t« 

Bill 

*  Sunt  jvtra  fnnt  formtilaB  de  onmniiii  rthm  confticitts  m  q[ui»  tm  n 
goieit:  injiirit  aut  ratioiie  a^iooit  errtrc  oofllt ;  erprcflx  fuDt  cnim  es  uni-^ 
cujufque  (Uunno,  Uolore,  incommodo,  caLimiUtc,  injuria,  pablicje  a  prxtr. 
I  rx  fonnube  ad  q\ias  privata  lis  accommddattir.  Viile  the  |)<ii5^  of  C»«:r.' 
pro  Q^Ro'fc.  dted  in  tke  metio  to  Uu>  ad  vol.  of  th«  Dialogue*  ott  the  Law 
aad  ConilitTitivn  of  England. 

Acbio  ^d  privatam  litem  ex  zquitate  le^a  accomtnodatt  tput  tdib  caiti 
iloftratibuj  dif  itur  fcmpcr  prout  iuilitia  ex  xn\xo  ct  bond  icmpcraLi  pcfliil**; 
•peratur. 


Eafter  Term,  14  Geo.  3.  K,  B. 

Bill  thns  »•  pay  to  xnc  or  ord^**  is  a  bill  of  exchange 
»khout  more  if  accepted.     Sed  vide  cafe  below. 

Bhtlirv,  Crips,,  Tr.  2  u^n,  B.  R.  Sali,  130.  Declara- 
(m  on  firft  bill  want  of  averment,  that  2d  and  3d  not  paid 
would  be  fatal;  but  fhall  be  aided  after  verdift.     i  Wi.  130. 

Of  bills  of  exchange  that  they  need  not  be  ftsunped. 
Vide  5  ^6  »^.  fa*  M.  c.  zx.fec.  5. 

Of  inkuid  biUs  proteft  for  non-payment.    Vide  9  (sf  10 

jr.3.f.  17. 

Proteft  needs  not  be  fet  forth  in  the  declaration.  SalL 
i]i'  Mk,  2  Ann.  B.  R.  Borough  v.  Feriirts,  6  Mod.  80. 
S.C, 

For  non-acceptance^  vide  3  fc^  4  Ann*  c.  9.  jtr.  4.  vhick 
^givo  the  like  efieA  and  remedy  to  promiflbry  notes. 

Bill  of  exchange  is  not  difcharge  of  a  precedent  debt, 
ODicli  it  is  part  of  the  contract  that  it  fhould  be  (o^^Clarke 
V.  Mundal^  3.  JV.  ^  M.  SaUk.  1 24.  Bnt  by  the  laft  men* 
turned  a£t  it  is  non-payment  unlcfs  acceptor  takes  dae  courfe 
to  obtain  payment,  and  make  his  proteil  as  there  provided. 
VidcyJr.  7^ 

Bai  payable  to  -rf.  or  bearer  not  aflignable  to  charge  the 
ji>nver ;  but  good  as  between  indorfor  and  indorfee ;  and  the 
iciiorfement  in  the  nature  of  a  new  bill.  Drawer  of  a  bill  is 
»  merchant  pro  iftd  vice  and  for  that  purpofe.  Hodges  v. 
&mW,  Pafcb.  iW.isr  M.  Salk.  125. 

Eut  qn^re  as  to  the  .5th  point  of  a  general  indebitatus  not 
^g  upo0  fuch  bill  of  exchange  for  v^rant  of  confideration. 
3verred>  and  its  bdng  but  ffuduni  faff  urn  ^  for  though  a  pro- 
feife  by  parol  without  confideration  is  but  nudum  pailum^  , 
kkI  will  not  bind  in  law  (Vide  Doftor  and  Student.^ 
Tet  when  it  is  doathed  in  writing  (I  do  not  mean  by  deed) 
the  law  will  fee  fufficient  certainty  and  will  enforce  the  pay- 
ment. Vide  the  cafe  in  Sir  James  Burrow^  of  Pillans  and 
R'^fty  ▼.  Van  Merop  and  Hopkinsy  and  the  whole  doftrine  very 
fcily  and  excellently  laid  down  from  page  1670  to  1672. 
hA  upon  the  authority  of  that  cafe,qne  fimilar  was  determiii- 
^  a  term  or  two  ago,  which  I  propofe  to  infert  in  its  place. 

Acceptance  of  a  bill  by  one  partner  Wnds  both,  if  it  con-  [  538  3 
cerns  the  joint  trade  j  othcrwifc  not.     Pinhey  v.  /&//,  Salk. 
126. 

That  indoribr  is  Hable  only  on  default  of  drawer,  reiblved 
ty  Hoit  Chief  JufKcc.     Mic.  10  ^.  3.  ibidem. 

Drawer  not  chargeable,  unlefs  he  hath  notice  of  drawee's 
i»n-payment  in  a  convenient  time.  Allen  v.  Dockwra^ 
i'iic.  10  fy.  3.  Tnly  Chief  Juitice*    Sa/i.  127- 

~~  "  Promifc 
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Promifc  to  pay  Jecundum  icnorcm  b'dU  after  the  day  p^fr 
impofliblc :  Yet  it  ihail  be  performed  cxprefs,  for  it  opcraii.3 
as  a  general  promife  to  pay  the  money.  Jachjoft  v.  Pi^::. 
10  IV.  3.  Salk.  127.  And  vide  MiiJord\>  IValHaa.  \i  W 
3.  Sa/k,  129. 

PafcL  II    tr.  2'  Held  by  Hoi/  Chief  Juftice,  that  on  . 
aftion  on  a  bill  of  exchange  there  was  no  need  to  prove  i)^ 
drawer's  hand ;  bccaufe  if  the  .bill  was  forged,  ftill  indon:: 
was  bound  to  pay  it, 

But  2dly,    the  plaintiflF   muft   prove   lie  demanded 
drawer  or  drawee,  and  he  refufed  j  or  that  he  fought,  ar.  J 
could  not  find  him. 

3dly,  That  in  a  tenvenient  time;  which,  for  forr!t; 
bills,  he  held  to  be  three  days,  and  no  allowance  for  Sml- 
days  or  holidays. 

4thly,  That  in  fairncfs  he  ihould  give  notice ;  and,  2s  1; 
now  feems,  in  law  he  muft. 

5thly,  Demand  muft  be  proved  fubfequent  to  indcril- 
mcnt, 

6thly,  That  if  a  man  indorfes  on  a  blank  bill,  he  puts  :: 
in  the  powef  of  indorfee  to  make  what  ufe  of  it  he  chooil 
either  as  an  acquittance  to  difcharge  the  bill,  or  as  an  a;  • 
ceptance  to  difcharge  the  indorfor. 

7thly,  That  in  bills  purchafed  by  difcount,  biH  paplL 
to  -^.  or  bearer,  is  an  abfolute  purchafe  •,  but  to  A.  or  orilrr, 
and  indorfed  blank,  and  filled  up  with  an  ailignment,  indor!.: 
muft  warrant,  as  if  no  difcount.  Lambert  v.  PacL  1 1  U' 
3.  Sa/l,  127. 

Declaration  againft  drawer  good  without  an  exprcfs  pr> 
*       mife  f  for  there  is  an  implied  promife  in  law.     Siajkr,  •. 
Chcefanan,  ii  J^.  3.  Salk.  128. 

Clark  V.  Martin,  and  Pollet  V.  Pear/on.  Salk,  1 29. 
I  S39  ]       Thefe  two  cafes,  a  promiffory  note  not  binding  befcT? 
the  ftatute,  feem  not  to  have  been  law,  and  the  princii-l. 
ex  nudo  pa5lo  mn  oritur  aifio  miftaken,-  v.  ftipra  to  the  cui.- 
trary  of  thofe  cafes. 

Courfe  of  foreign  ufance  muft  be  averred  upon  foreign 
bills,  Salk.   131.  Buckley  v.  CatnbelL  HiL  7  Ann.  B,  R. 

A.  indorfes  notes  in  fatistadlion  of  a  debt,  which  not;^ 
are  accepted ;  and  before  receipt  of  the  mon^  di-awc: 
breaks ;  indorfor  (hall  be  Uable,  and  not  acceptor. 

And  by  general  law  every  indorfement  is  a  new  bill,  unv* 
all  and  every  the  indorfers  are  liable  as  a^ncw  drawer  i  bi:r 
that  by  cuftom  the  indorfor  may  he  only  liable  on  default  1  * 
the  firft  drawer. 

Indorior 
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lalorfor  is  not  dUTchargcd  but  by  aihial  payment ;  or  nc- 
gied  or  de&ult  gf  ihdoi*ree  to  receive  in  convenient  timC} 
whith  in  foreign  bilk  was  lield  uTually  tHree  days,  and  that 
k  ought  to  be  the  iaihe  of  kUand ;  but  that  this  would  vary 
Kcord»g  10  the  ufage  aniongft  traders^  and  tbe  ch-cum- 
Jbnccs  to  be  conlidcred  by  the  jury. 

And  laftly,  that  affigncnent  of  ilotc  payable  to  Ai  with- 
'Hit  the  fpor Js  "  or  order,'*  chal-ges  iridof for,  and  riot  the 
'irawcn     ^i/I  et  al.  v.  Lcnois.  Satk:  132: 

imlorfor  makes  hiixrfelf  liable  in  the  Tame  manner  as 
•bwefi  aiid  therefore  no  need  to  Aver  that  money  was  de- 
inanded  agaipft  di'awer  or  fir  ft  indorfor,  ih  order  to  charg^ 
a  fccond.     Harry  tr.  PetTit^  Tr.  9  Anrjt. 

On  an  action  on  a  biH  df  exchinge  it  is  hot  nece^ary  but 
^ther  (upjcrfluoiis  to  fct  fprth  the  cuftom  at  large.  Soper 
^^>D]h!e.  Rajm.  175.      8  W  9  »^;  3. 

Note  f^yable  to  A.  or  belser ;  bearer  caiinot  maintain  an 
icHon  in  his  own  name,  becaufe  of  the  inconvenience ;  for 
then  any  who  imds  it  niight j  otherwife  of  note  payable  to 
A.  or  order,  i6v  that,  is  certain*  Nichoffen  Hr.  SfJgtwici,  p 
V/.  3.  C.  B.  Raym.  180. 

Special  cuftom  of  merchants  ought  to  be  pleaded  on  ac-^ 
ti(m  on  a  bill  bt  exchange ;  otherwife  of  general.  BeUafts 
^'Hepr.  Raym.  280:    d  IT.  3. 

Bill  not  indbrfabie  of  part  witHoiit  acknbtrtedgitig  (atis^ 
fx&m  of  the  reft ;  for  a  man  cannot  apportion  a  pcrfonat 
ontnft,  to  make  a  niaii  liable  to  two  a^ons,  where  by 
^  he  was  liable  to  one  only;  '  Hanjohins  v:  Cardy.  Mic,  10 
^*  3.  Raym*  360^  Sfdv,  Wegerjltffe  and  ^eene,  Str^.  214. 
which  feenis  to  the  contirary.-— --Before  dcclaratidri  of  ac-  [ 
teptancc  the  bill  was  due;,  and  evidence  of  acceptance  after 
the  day  of  payment.  Plaintiff  ftiall.  not  recavetj  for  his 
evidence  dbc§   not  maintiixi  his  cafe.     Jackfm  v.   Pigot. 

R^OT.  364;       . 

Indorfcc  of  a  till  receives  mdiiey  for  it ;  this  is  d  fale  of 
•-it:  bill :  But  if  he  had  iriddrfed  it,  he  would  have  become 
^  new  fecurity.  Governor  atid  Cofnpany  of  iht  Bant  of  EiU 
^  W  V.  Newtham.  Eaft:  II  BT.  3.  RaytH.  443. . 
Of  days  of  gracCj  vide  Mutfordv:  H^aUoU  Raym.  ^74.' 
No  proteft  for  non-payment  before  the  day.  .  Anon'. 
hjm.  743.  But  for  better  fefcu^ity  it  mjiy*  If  indorfee 
jKcpts  the  imalleft  fum  firom  the  acceptot  he' dm  never  re- 
*'^  10  the  drawer,     ^ojel  v.  Lrwh:  Raym.  743: 

P  p  A  fof  eigri 
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A  foreign  bill  ought  td.be  proteftcd  on  the  laft  da}  oi 
payment  j  or  if  the  laft  be  an  holiday,  then  cm  the  fc- 
cond  of  the  three  days.     3id» 

Bill  payable  to  ^.  or  order  held  not  a  bill  of  exchange  bt 
Ijord  Holt.  Raym.  757.  Gierke  v.  Martin  :  But  I  take  it  thi. 
is  not  now  held  to  be  law,  but  the  contrary. 

A  fervant  cannot  receive  a  note  inftead  of  money,  with- 
out bis  matter's  confent.  Ward  v.  Evans.  9r.  Z  -^V^ 
Raym,  930. 

A  bill  payabte  upk>n  a  contingency,  not  a  bill  of  exchange 
for  to  be  a  bill  exchange  it  muft  be  negotiable.  Vide  Jen- 
and  others  againtt  Herle.  £.  10  G.  Raym.  I36i«  So  if  c;: 
of  a  particular  fund.     Ibid. 

Protniflbry  note .  to  be  accountable  to  Jt.  or  order,  f: 
lool.  value  received,  held  a  good  bill  of  exchange.  ALn 
V.  Lee,  £.11  G.  Raym.  1396. 

So  to  pay  loil.  value  reccivjed  of  the  prewiflcs  in  Rofc 
maryJane;     BurchelCs  cafe.     Mic*  2  G.  2  Raym.  1545. 

Bijl  to  pay  out  pf  fifth  payment  when  it  {hould  bccocn 
due  held  no^  a  good  bill  of  exchange.  Haydork  and  Lyr^ 
Af.  3  G.  2.  Rayrn.  1563. 

Declaration  need  not  aver  \hat  defendant  dgned  the  nc 
[or bill.]     £lliot  v.  Cooper.  M.  \l  G.  Raym.  I376« 
r   --J   -]       Promiflbry  note  jcrintly  or  feverally,  in   the  altcmativ 
held  bad,  M.  2  G.  2.  Raym.  1544.  Neale  and  Ovingi&n, 

What  will  amount  to  slcceptance*  tVilkitifon  v.  JLuttLidi 
M.  12G.     &.  648. 

.A  man  cannot  be  fued  here  on  acceptance  of  a  bill 
exchange  abroad,  after  he  has.bccn  difchargcd.by  the  h* 
of  the  country.     Burrows  v.  Jemino.  ilf.  13  G.  2.    2  S: 

Indorfee  indulges  acceptor  with  time;  This  is  at  : 
own  rifque,  and  not  of  the  drawer.    Gee  y.  Bro^*n.   S/r.  711 

Not  neceflary  to  aver  acceptance  of  a  bill  in  wnti: 
Erjkiney.  Murray.  M.  2  G.  2.    St.  817* 

Parol  acceptance  fufficient  in  an  action  againft  accept 
Lumley  v.  Palmer.  M.  8  G.  2.  Str.  icoo. 

Acceptance  to  pay  when  goods  fold  held  good.  S.- 
T.  Mbot.  E.  14  G.  2.    Sir.  1152.    ' 

Acceptance  to  pay  as  remitted  not  good.  Barzi-urr 
Liffit.  14  G.  2.      &r.  12 1 2. 

Indorfor'may  be  charged  without  reforting  to  anlV< 
Str.  4.^  I .  Bromley  v.  Fraztcrt  and  a  very  good  reafon  gi^ . 
that  this  leems  to  have  been  one  of  the  ends  of  nuki 
them  aflignablc. 

Contcir 
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Contempt  to  take  out  execution  both  againft  drafrcr  and 
uidorfcr.     JFindham  v.  Wither,  £.  8  G.  2.  Sir.  515. 

The  order  of  an  indorfee  may  fue,  as  upon  a  general  lii* 
dorfemcnt  toJ^iaSfelf.     Achefon  v.  Fountain.  -9  G..  Sir.  557. 

Intercft  on  bill  not  allowed  without  proteft.  Harris  v. 
Binfon.  T.  5  G.  2.  Str»  910. 

Where  a  ipan  has  owned  his  hand  to  an  indorfcnieilt  he 
r-ull  not  fet  up  forgei*y,  by  (imilitudc  of  writing.     Cooler  . 
V.  Lf  Biahc.  Str.  I05 1  • 

In  actions  upon  inland  bills,  brought  by  indorfee  againft 
InJorfor,  plaintiff  fhould  prove  demand,  or  due  diligence, 
to  get  the  money  from  the  acceptor  •,  but  he  needs  not  fro'tn 
ihs  firft  drawer.     Hcylin  and  Aiamjon.     4  Buf,  675,  678^ 

Evidence  of  cuftom  receivable  to  explain  doubtful  .la^,  [  ^4!  ] 
but  not  to  countervail  eftablifhed.     Edie  and  anciher  againft  1 
^?  hidia  Company.     4  Bur.  1228. 

Upon  death  of  indorfee  the  intereft  goes  to  his  executdr. 
ViJ-  the  fame  cafe. 

Kll  of  exchange  forged  and  paid  by  drawer  xx>  indorfee, 
en  valuable  confideration,  he  cannot  recover  againft  indorfee. 
^wv.  iVftj/^.     4  B«r.  1357. 

To  ihip  fortune  or  bearer  negotiable.     Grant  v.  Vaughdn^ 

Mortgage. 

ON  an  application  upon  the  leventh  of  G.  2.  ttatupon  Vi<!e  ' 
payment  of  mortgage-money,  principal  and  intereft,  "j'*****, 
proceedings  in  cjcament  might  be  ftaid.  ^y*'-  *    * 

Againft  the  motion — ^That  this  was  a  Icafehold  cftate, 
iibje^  to  a  bond  debt,  and  confiderable  iimple  contract 
^bts;  which  defcended  to  executors  holding  from  the 
mortgagor :  And* that,  as  in  cafe  of  an  heir  who  was  liable 
upon  a  bond  debt,  applying  to  a  court  of  equity  for  redemp- 
^n,  he  would  not  ht  fuffered  to  redeem  without  paying 
K^hat  was  due  upon  bond  as  well  as  upon  mortgage,  princi- 
pal and  intereft,  fo  here,  the  court  exercifing  under  the 
futute  an  equiubk  jurifdiAion,  would  not  fuffer  the  pay- 
ment of  principal  and  intereft  on  the  mortgage  debt  only 
to  be  good,  {b  as  to  releafe  from  the  mortgage  without  pay- 
ment of  the  debt  alfq  upon  bond.  And  that  it  is  fo  in  the 
Q&of  executors  fucceedinga  leflce. 

The  aft  of  parliament  of  7  G.  2.  has  a  clanfe,  that  this 

T^tx  of  the  court  of  law,  given  by  *hc  aft,  Ihall  not  be 

P  p  2  extended 


feafter  Terin,  ^feco.  3.  K.  6. 

iitcndcd  unlefs  mortgagee  gives  notice  of  irhat  he  infifis  on 
Application  upon  motion  is  not  notice,  within  the  mdaninj 
of  the  aft. 

The  only  cafe  in  a  couii  of  law  was  that  in  ifrangei  ^n: 
that  of  Stafford. 

Pr.  Ck  89. 

Lord  Mam/leid'-'Tbat  is  the  very  cafe  in  Strange-  Thr 
Hon't  take  debt  upon  bond,  linlefi  againft  the  heir  ;  but  n^ 
two  charafters  can  be  more  different  than  ptirchafbr  ao^ 
iieir.  I  don't  fee  tha^  cafe  wotikl  decide  on  this ;  for  the 
arc  ycay  different^ 
[  543  1  Mr.Bulkr  further  argued — ^That  they  could  not  fee  wha 
was  due.    ,      , 

Lord  Mamfield^-A,  fbppofe  you  have  the  title  deeds  \\ 
your  pofleifion,  on  the  paft  of  the  plaintiff.  Have  you  ar 
cafe  of  taking  debt  agaihft  executors  ? 

Mr.  Butler  faid  he  thought  the  fule  ib  general,  that  he  dj< 
not  cite.    ;  ..    - 

Lord  Mansfield^!  believe  ,(6  fsi  oAef wife,  that  it  b 
many  qualifications.  What !  take  fifnple  contraft  deb* 
againft  judgment  and  bond  creditors  ! 

t  Veere  WilRamsi  777;  was  iited;  [Whidi  is  the  ax 
of  Coleman  and  Winch }  and  Lord  Macciesfield  is  there  n 
porte4  to  have  faid,'  that  if  teitator,  beiftg  poflefled  of 
term,  mortgages  td  "A.  aiid  alio  becomcis  indebted  to  .i 
upon  fimple  cobtra^,  ixiA  dies,  his  executor,  bringing 
bill  tofedeeihy  fball  pay  both  the  mortgage  and  the  debt "li 
fimple  cdntraft,  becaufe  the  very  equity  of  redemjption  is  t\ 
fcts  to  pay  fimple  contraft  debts.] 

Lord  Mati^ctd  dcfircd  the  cafe  might  be  fent  for  out  < 
Chanccnr-  Arid,  on  looking  into  the  cafe,  he  fiud  it  %  \ 
confined  t6  the  inftaticc  of  there  being  ho  creditdrs  of 
fuperior  nature. 

He  added  farther,  &at  the  court  Would  fay  on  w! 
terms  he  ought  to  redeem ;  and  the  tefms  would  be  j 
the  fame  as  in  equity. 

Here  is  an  attorney  J  the  deeds  are  in  his  pofiefEon ;  th 
money  upon  bond  j  the  bond,  I  think,  he  ihtes  to  be  f  1 
V        money  lent  W  cjirry  on  bufincft.     Has  the  bill  been  dc. 
vered  ? 

Enlarge  the  riilc^  Your  debt  is  ftffficicntly  fecure.  L 
the  executors  make  aflSdavit  of  the  affcts  in  thdr  hands. 

Mr.  Bulhr  defircd  they  might  know  what  paft,  or  wh;; 
ther  the  whole  of  the  premiffes  was  fubjcft  to  Uie  men 
gage,  which  as  executors  they  could  not  know. 

Lo: 
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Lofd  Mansfield— They  won't  let  you  fee  their  tide  tttilf^ 
j^u  agree  to  fij  the  money.    . 

Mr.  BiiUer^^Tbait  they  might  fliew  an  abftra£L 

Lord  Mansfield — ^You*  won't  get  th^t  without  ag^mg  to  ^  j^^  3 
pay. 

If  70a  find  it  was  money  cl^ged  for  procurement  of  a 
mortgage,  which  was  his  gwn  mopeyi  it  will  be  very  ftron^p: 
It  will  be  like  the  ftory  of  the  man  who  charged  porterage 
fer  the  turkey  which'  his  client  fent  him  as  a  prefent  out  o^ 
(he  country.  .         •  ^ 

Infolvent  A61, 

IN  a  ca(e  of  inlplvehcy.  Lord  Matisfield  {aid^  he  rememf 
bered  Lord  Hardnvtcke  directed  the  city  marlbal  to  feU 
his  place. 

[4S0  that  it  fcems  where  places  can  be  fdd  by  permiffion 
they  are  to  ufe  their  endeavour  to  obtain  that  permiffion,  be- 
fore they  can  claim  the  benefit  of  the  infolvent  ad ;  for  the 
a&,  it  was  obfervedi  difcharges  them  on  thefe  terms ;  di> 
ing  all  in  their  powef.] 

InformatioQ. 
Libel. 

T  TPON  motiw  foi:  an  information  for  a  libel  publifhcfl 
\j  againft  the  Hon.  Mr.  Charles  Fox,  on  (hewing  caufe 
to  the  rule,  the  printer  declared  he  was  nqt  privy  to  the  con- 
tents, nor  to  itsiibeing  put  into  the  paper ;  and  was  greatly 
coBcemcd  it  (hould  ever  have  been  publi(hed,  and  ftopped 
the  fale  immediately  when  he  difcovered  it :  And  hoped^i 
therefore,  that  ^e  court  would  not  grant  the  information. 

Lord  Mansfield^  It  goes  for  nothing,  and  would  be  an 
exnife  for  all  forts  of  imamy. 

Rule  absolute. 

Certiorari, 

MOnONTfor  a  certiorari  to  remove  an  drder  of  fcffi- 
ans^  and  an  order  of  two  juilices  confirming  that 
order. 

ObjeAion — ^That  it  does  not  appear  on  the  affidavits  that 
application  was  within  fix  months. 
Af^'wer — ^Thc  juftices  arc  fcrvcd  with  notice. 
Rule  to  (hew  caiufe.     But  on  its  appearing  by  the  affida^  [  5^)5  3 
vits  that  it  was  a  rule  to  remove  an  order  of  the  laft  quar- 
ter- 
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•ter-feflions,    and    of  courfc   muft   have  been    ^itlun   [\i 
months. 

Rule  absolute  jji/Ianter. 

. . ._  .  :  :     Bail 

IN  a  cafo  concerning  difcliarge  of  bail  the  court  w^  of  07'- 
9ioni  th^^  the  baU  never  went  farther  than  as  ft  fccurrj 
m  the  original  aftion.  Therefore,  when  judgment  canr..^ 
be  opened  in  the  originid  afStioiij  the  bail  Ihall  not  be  L^ 
ble. 

In  the  cafe  of  bail  above,  though  you  declare  upon  t^ 
•condemnation  money,  you  never  recover  more  than  ti. 
iieU.  V    •    .    . 

.      ;  Attorney,  • 

MOTION,    that  attorney  ihew  caufe  why  debt  an 
cofts  fliould  not  be  recovered  againft  him  for  ne- 

Mr.  Juilice  j^JIo.*j — W^  cannot  make  ourfelvcs  jodgc  2rJ 
jury:  An  a£lion  is  open.  We' will  HOt  try  it  in  a  fun".rn-r 
way,  and  take  the  decifion  of  debt  and  cofts  in  our  ov  1 
breafts.  .   . 

Mr.  Juftice  4JhhurJl — If  ther<:  were  a^iy  tbin^  comij 
that  might  have  been  a  ground :  But  it  is  in  a  jury's  hre-: 
upon  the  circumftances,  Perhaps  they  would  think  t: 
,  man  who  was  fued  was  >^'ovth  nothing  \  and  thtreforc  noth.: 
to  be  got  from  him,  and  they  might  not  make  the  attor:. 
liable  to  the  whole  debt  and  f  ofts. 


I 


Iiijunclion  out  of  tlie  Ejv chequer. 

[T  was  obforved,  that  where  an  injunftion  is  moved  I 
the  court  of  Exchccjuer,  you  n^ay  move  to  try  the  vj,\:\' 
ftaying  execution  till  the  merits  of  the  injundlion  be  dcf.r 
jnincd. 

Lord  Mansfield — ^The  general  injundlion  in  the  Excheqi*] 
fbys  trial.     And  where  the  defendant  is  beyond  fea,  their 
though  his  caul'e  were  ever  fo  plain,  the  court  of  Exchcqtiv 
granted  an  injnnftloh  till  his  anfwer  csme  in.     The  exec 
tions  to  be  feiit;  to  Home,  Grenada,  or  dfcwhcrc,  to  be  ^- 
fwered.     And  thus,  where  moft  ample  juftice  ought  to  • 
[  546  ]  done,  in  the  cafe  of  foreigners,  a  man  might  be  kept  o' 
of  the  dearcft  and  plaineft  juftice  of  the  cale.     But  of  \x\ 

VLi: 
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Te2TS  the  barons,  1  believe,  have  correAed  this.  And  now 
thcvwill  not  grant  an  injun£tion  in  the  cafe  of  a  foreigner, 
jnlds  upon  hearing  affidavits  on  the  merits. 

ON  a  motion  to  (hew  caufe  why  defendant  (hould  not  be 
difcharged  on  debt  and  cofts  haying  been  paid,  and 
vhy  a  common  bail  ihonld  not  be  accepted. 

Antft  on  mefhe  procefs ;  and  defendant  contended  that 
he  had  been  arretted  again  for  the  fame  debt. 

And  that  he  is  deudned  in  cuftody  contrary  to  an  agree- 
TJent  of  the  plaintiff. 

Contended  on  the  other  hand,  that  they  were  feparate 
i^bts ;  for  that  he  had  affigned  his  effecb  to  the  plaintii!> 
aad  then  the  fame  day  gives  a  warrant  of  attorney  to  con- 
^fsajudgmcnt ;  whereupon  another  creditor  entered,  and 
hd  execution  of  all  the  eftefts. 

Mr.  Dunmrtg-^Thzx  the  nature  of  the  proceedings  fliews 
the  dcfeadant  is  not  under  an  arreft  for  the  fame  debt ;  the 
t^nc  being  a  joint  a£tion,  and  the  qther  a  feparate. 

As  to  agreement — ^That  on  application  at  judge's  chambers 
do  be  difcharged,  as  having  been  twice  under  arreil  for  the 
&me  debt,  he  failed. 

That  the  plaintiff  h^s  only  got  500L  for  ^,700!.  and  has 
no  hopci  of  any  further  remedy,  unleis  by  kecpmg  his  fc- 
cority,  and  retaining  the  defenckmt  in  cuftody. 

That  the  defendant  is  endeavouring  to  defeat  all  the  ends 
of  the  agreement,  (b  far  as  it  was  beneficial  to  the  plain- 
^iy  and  to  make  his  own  advantage  of  it,  without  comply^ 
wg  with  the  tci;ms. 

TbtaU  his  creditors,  as  ^ell  as  the  plaintiff,  would  be 
dhappointcd  i  the  afllgnment  being  for  the  common  bcnefic 
of  all 

That  he  (hould  rather  have  moved  to  have  difcharged  the 
nile  with  coib,  but  that  the  pbintiff  was  already  creditor 
'<>r  fo  large  a  fum,  and  far  from  likely  to  recover  the 
H'bul*,  much  lefs  cofts :  So  that  he  feared  that  part  of  the 
c^'QUoj\  would  be  troubling  the  court  in  va'm^ 

i'Ord  Mansfield: — ^There  is  no  difpute  between  the.  parties 
|'r€\iou5  to  tlvis  application,  but  upon  delivery  of  the  books. 
Another  thing  fet  up  fmce  is,  defendant  receiving  the  dr;bc,  [  547  } 
'^^  ordering  creditors  not  to  pay.  Now  the  only  thing 
'*'^rn  to  (farther  than  information  and  relief)  is  a  ftngi'; 
'^'Ei:  And  the  ground,  after  all,  on  which  they  went  wa:*, 
'*^^*^  the  books  were  not  delivered  according  to  the  agree- 
^at.  Soiays  the  plaintiff;  and  on  the  other  fide,  the  de- 
fendant 
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^dant  fays  they'itere;  but  the  plrndtiff would  ndt.com* 
plj  with  the  ag^ement  upon  the  ddtvery  t:^,  and  difthargit 
him. 

I  think  the  plaintiflr  h|«  been  wrong.  The  defendant 
piight  have  been  obliged  to  afccrtaiii  the  booka  bf  a  fche- 
^ule ;  and  fiuthei;,  tt>  have  delivered  them  ppQn  oat)L 
Therefore,  upon  deirveripg  the  books  before  mafter,  upcH 
oatl^,  the  clc;fcn4an(  Q^ould  be  <^&harg^  out  of  ci^itodf*     1 

Blandford  qgawji  Froft. 

MOTION  to  ftay  proceedings  op  a  capias  aJ  fattsfad^ni 
dum^  and  that  defendant  might  be  difchargcd  oat  al 
cuftody,  (cx^  want  of  pxsoceedings  within  two  terms  2ka\ 
judgitient. 

This  motion  was  grounded  upon  a  rule,  Trinity  tcnri. 
2  C  X,  that  prifoner,  if  not.  declared  againft  witbin  tvsr- 
terms,  ought  to  be  difcharged  ;  or  if-  dcchitd,  and  no  fjir- 
ther  proceedings  within  thr*ee  terms;  or  if  executian  nc: 
takenont  wxthhi  two  ternis  after  judgment, 
.  Like  rule  in  the  Common  Pleas,  8  C  i.  twelve  ycarj 
after  another  rule  to  difcharge  from  arreiL 

Cafe  cited,  JBoulUr  znd  -  Salmortj  'defendant  ibpcribdcdj 
for  want  of  beirfg  charged  i^  exccutipn.     '  1 

Contended^  that  no  party  can  after  a  Juper/sd^as  be  takeii 
in  cuftody,  on  any  after  judgment,  by  an  aAion  brought  bv 
the  fam^  plaintiff  upon  tl^e  fcriner  j\Klginent.  And  that 
the  pra£Vic^  was  univerfel. 

Mr.  Jufticc  A/lon — ^That;  the  practice,  fo  fcr  fronn  bcin*; 
univerfa),  the  officer  fays  there  is.no  inftance.  And  the 
two  cafes  from  the  books  get  to  the  contrary.  Bpnpw^^ 
againft  Honuletiy  13  (?/ a.  never  determined.  QucitiiMi, 
whether  the  body  of  the  defendant  was  liable  to  be  de 
tatncd,  he  havh^g  been  before  in  cuftcdy,  ;ffid  ciiichargeii 
out  of  execution.  Juftice  Lee  thoi^ht  that  his  body  ihoul! 
never  be  liable  agfiin.  Mr.  Juftice  Demrifin  doybted  there 
being  a  judgment  upon  co(^s  alfo,  whether  the  court  coult 
prevent  ^lis  body  being  taken  in  exetution. 
[  548  3     I  will  confulcr  of  it. 

Mr.  Juftice  Wilhs — It  feems  to  ftand  uppn  the  feme  rcn- 
jjbn  as  7i  fuperfedeas  before  judgment. 

Afterwards,  on  the  ^4th  of  May,  in  the  fame  term. 

Lord  Mansfield-^^t  haye  looked  into  this 'cafe;  which 
was  a  rule  to  (hew  cauie  why  defendant  {hodd  not  be  dii 
'    charged  out  of-cuftody,  ijc* 
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k  the  ca&  of  Wrtghtf  admtniftrator»  agsoft  Krfvjclt^  a 
iSmn^tioo  IS  tsdcen  between  execution  upon  mefiie  procdfs^ 
4Dd  after  judgment*  And  the  court,  on  the  whole,  thought 
defendant  chargeable  after  ^/uptrfedeas  upon  mefne  pro^ 
cefs  i  but  not  after  final  judgment  was  fupcrfeded. 

ieuber  and  Salnmu  There  the  cafe  was  exafttf.  the  fame 
uh  this  cafe  \  but  nQtbtng  done,  becaufe  there  tiras  no  ap^ 
plication  to  bring  bUn  up. 

Upon  looking  into  th6  r^le  ffiL  8  G.  2*  |  thinknothing 
more  wa$  meant  than  to  prevent  defendant  being  lield  tQ 
bail ;  becau(e  it  proykie^  f<^  ^  cpounoh  appearance  to  bq 
citcrcd.       '    '   *  • 

In  t^e  calf  Mk,  1 74;*  defendant  was  not  charged  in  due 
time:  And  upon  being  diifchaxged,  queftion,  Whether  he 
Md  be  charged  in  cuilody  upon  adion  upon  the  former 
jodgment.  Lee^  Ryder'^  and  'Dcnnijon^  thought  plaintiff 
iBould  not  hay^  ^be  benc;fit  taken  from  him :  Wright  otfaer- 
vife ;  for  ib  tLe  Lords  2&  might  be  evade^L.    A(i^09^ed. 

&r*  943.  It  appears  no  fych  ev2|&n^  was  allowed.  But 
in  the  cafe  in  the  year  1745. ''  At  nine  q'dock,  on  the  ad^ 
jcRzrned  day»  the  court  dcternnned  he;  might  be  ^barged  iii 
cieculion,  having  never  been  charged  before. 

1  herefqrej  upon  the  authority  of  that  cafe,  and  the  fenfe 
of  the  rule,  my  brothers  are  of  opinion  that  this  rul^ 
ought  to  be  piscHARGEP. — ^utre  amplius^  amice  UH^m 

.  Mandsunus,  [  549  1 

ON  a  nv>tk>n  for  a  manJamjui^  to  reftore  to.  the  office  of 
ipafter  of  a  free-fchool  in  Northampton, 
The  application  fet  forth  the  mannet  of  (rhoofing,  and 
that  he  was  accordingly  chofej^,  and  had  continued  in  the 
ialthful  execution  of  his  office ;  an^  that  be  ought  not  to  be 
removed,  unlefs  for  fault  or  mifdeineanor  properly  fignified, 
and  the  removal  thereon  regularly  made,  whereas  there  had 
^cn  no  groun4  of  fault  or  miidemeanor  made  out  againft 
kim :  And  that  he  was  difcharged  without  any  previous  in- 
formation or  defence.  And  therefore  he  prayed  of  the 
court  that  he  might  be  reftorcd.  Certificate  6f  approbation 
of  parents,  and  affidavit  of  a  witncfs  a/rho  did  not  approve 
Ac  removal,  and  went  away  before  it  was  done. 

Mr.  Manrfielij  againft  the  rule — ^^rhat  the  ground  made 
to  the  court  to  .maintain  the  application  for  a  mandamus  to 
'tftore,  refts  only  nn  the  fingle  affidavit  of  one  of  the  bur- 
gcflb. 

That 
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.  That  he  does  not  (hew  he  has  a  freehold  m  the  office ) 
4or  what  his  title ;  nor  whether  removable  at  pleaibre,  or 
pot. 

That  by  th^  14  W  15  C.  ^.  he  fhould  have  fubfcribcd  a 
declaration  of  his'  con&rmity  to  the  liturgy  of  the  church 
of  England :  And  on  noncompliance  the  election  is  void, 
and  he  docs  not  (hew  that  he  has  fabfcribed. 

And  farther,  that  it  appeared,  on  his  own  declaration, 
^at  he  did  not  trouble  himfelf  about  the  fchpol,  which  v^% 
not  worth  his  notice.;  but  for  indulging  a  pleafure  he  had  in 
giving  trouble  to  tho(e  who  removed  him.  And  whether 
the  court  would  allow  hjp  a  difcretionary  means  of  indulge* 
mg  lib  defires  on  fncfar  grounds, 

Th^t  if  be  obtained  tbe  mandarins,  all  he  could  get,  as  cf 
Eighty  waJB  only  .7 1.  los.  per  amium:  all  the  reft  depenJini; 
upon  the  pleafure  qf  the  cdrpbration. 

That  they  dtfcharged  the  psecedent  mafter  at  pleafure, 
and  that  they  have  always  been  fo  accuilonfed  to  remo\c. 
And  if  tijitj  might  remove  at  pleafure,  the  court  will  fi&J 
they  bad  very  good  reafon  to  exercife  their  pleafure  in  re- 
moving thisiman,  and  that  he  voy  well  deter%'cd  to  be  rcv 
moved. 

The  whole  corporation,  who  were  prefent,  removed  him, 
the  perfon  who  joins  with  him  in  the  affidavit  only  ev 
ceptcd. 
I  550  3  They  thought  he  was,  as  he  had  reprefented  himfelf,  a 
^narricd  man,  about  thirty ;  tliatf *  Uowcyerj  it  turned  out, 
upon  his  own  confeflion,  being  charged  therewith,  that  he 
itfSL^  not  ^  znarried  man,  but  cohabited  witt^  another.  manV 
wife.  And  thus*  it  is  ilate4  upon  the  ocder  itfelf^  whereby 
^hey  remove  him. 

As  10  the  certificates,  it's  fwori^  he  told  the  people  he 
wanted  their  names  as  a  matter  of  form  only. 

[Lord  Mansfield — I  fee  one  of  them  who  (igns  the  ccrti- 
llcate  is  a  markfman }  who  gives,  his  opinion  of  the  proii- 
^iewcy  of  the  children  in  learning,] 

Argued  farther,  by  the  counsel  a^^inft  the  rule — ^That  he 
bad  fe(  forth  no  proper  title  ;  nor  did  it  appear  his  interct*^ 
in  the  oiHcc  was  a  freehold,  or  any  permanent  eihitc  \  bu: 
^hat  the  cxprcfs  contrary  appeared  by  the  affidavits  on  tlu 
other  fide.  And  that,  as  it  appears  by  them,  be  is  rem<.>\.. 
We  at  piealure;  and  ihat  the  court  muft  fee  he  grofsly  li/- 
icrved  to  be  removed.  They  will  not,  it  is  hoped,  gr«mt  ^ 
rmw4ami4Sy  to  which  the  return  would.be  <«  h«  was  not  ^ 
^»  proper  perfon  :"  And  no  other  effect  coald  follow. 

Ci. 
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Cn  affidavits  it  appeared,  that  one  of  the  deponents,  who 
jVcars  he  never  faw  a  frce-fchool  where  the  children  had' 
ride  fo  little  proficiency,  aflced  the  fchool-mdfter,  on 
^hofc  behalf  the  mandar.ms  was  applied  for,  the  reafon  of 
this.  And  that  he  fald  lie  did  not  think  it  a  fchoql  worth 
hi?  notice  5  and  believed,  fhould  he  be  reinftated,  he  fliould 
not  execute  the  0^96',  a?  hi^  only  view  was  to  give  trouble 
to  the  corporation. 

Affidavit  of  the  bin-geflcs,  ftating  the  conditutiou  of  the 
cruritVj  and  that  the  rtiaftpr  is,  andliath  been  always  fince  the 
foundation  of  the  fchooli  reinoviblc  at  their  plealure.  And 
th^  ftatc  the  removal  of  the  precedent  maftcr  y  and  ftatc 
the  other  fadts  mentioned  by  the  counftl  opening  \  and  par* 
tkularly  that  he  wrote  them  a  letter  that  he  was  a  married 
ran ;  but  they  fay  he  cohabited  with  the  woman,  whom  he 
p::tctded  to  be  his  wife|  and  thfcn  left  her,  and  married 
ancthd*  woman.  And  they  fay  that  they  are  informed,  and' 
verily  b<ilieve,  the  pretended  former  Vr'ife  was  the  wife  of 
:inother  nian :  And  that  it  came  out  that  fhe  was  not  really 
his  wife,  and  that  fhe  went  off,  on  a  quarrel,  with  aq  uflier. 
And  then  they  charge  him  with  being  addifted  to  tip^ 
F^ing  and  low  company,  and  telling  extravagant  ftories,  and 
t-ilcmg  fo  of  himfelf  that  his  veracity  Was  fufpefted. 

They  fpeak  to  ftvings  of  an  hundred  pounds  made  to  the 
charity,  by  refiifing  payments  to  a  mafter  who  did  not  exe- 
cute his  duty  j  and  an  accumulated  film  of  400I.  which  they 
Tcftcd  m  the  fiinds,  for^thg  benefit  of  the  charity.  And  (|  551  1 
th:t,  for  the  better  encouragement  of  a  man  of  proper 
icaming  and  qualifications  to  undertake  the  fchool,  they  had 
•^ncrcafed  the  faVary,  iand  enlarged  the  number  of  fcholars 
frcmtwdvc  to  twenty-five. 

Tiicyftate  thjit,  at  a  meeting  of  the  corporation,  he  was 
charged  by  the  maygr  of  thefc  cj^ences  of  tippling,  keeping 
liJT  cbmpany,  being  i  romancer,  and  cohabiting  with  another 
win's  !i7ijFe ;  which  laft  (and  moft  material^  charge  he  acknow- 
ledged ;  anil  endeavoured  to  juftify  himlelf  from  being  a  ro- 
niancer :  But  a  circumftance,  they  faid,  was  related  by  ona 
^»t  the  burgeflis,  in  proof  qf  th^t  charge  from  which  he  cp,- 
^^cavoured  to  clear  himfelf,  but  gave  no  fatisfaftory  anfwer, 
and  was  therefore '  difmiflcd  by  all  the  burgefles,  except 
%^,  who  mad^  the*  affidavit  in  his  favour,  and  went  oiit 
^fore  they  came  to  vote. 

That  afterwards  W.  J.  was  duly  elected,  in  his  room,  one 
cf  their  body  \  a  man  of  imbleaiilhed  charafter,  and  of 

Queen's 


tssO 
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<^cn's  college,   Oxford,   as  they  are  informed  and  be* 
Mcvc- 

Two  of  the  burgcflcs  ferthcr  fwear,  that  R.  B.  the  fchooU 
l»after,  who  applied  for  the  jiffidavit,  defirecl  an  inftrumcnt 
might  be  drawBi  iq  cpntinue  him  in  hjs  office  for  a  cert;uii 
time.  And  that,  they  told  him  it  would  not  be  permiucd, 
but  he  muft  take  it  a$  hk  predecefibrs  had  dohct 

The  mayor  acknowledges  /3K  J.  above-mentioned  was 
his  {an-in4aw  \  but  fays  th^t  he  never  ofed  any  influence  in 
his  behalf,  to  the  beft  of  hi^  recplledion  and  belief. 

Affidaviu  of  parentis  of  the  'rf^dren,  charging  him  with 
tipplii^  an|d  rom;incing* 

Anothet,  who  believes  he  g-eatlv  negle£led  the  fchooL 
Lord  Mansfield-^As  to  the  obye&on  on  the  ftatute  13  t* 
14  C.  a.  how  does  it  appear  he  did  not  f^bfcribe  ? 

Mr.  Dunning  argiied,  that  as  a  fufficient  ground  of  a  man^ 
damus^  it  was  qnl^  neceilary  a  man  ihould  ht  removed  firom 
a  freehold  not  competent  to  be  determined  by  thaf  removal : 
And  then,  whether  in  fee  or  for  an  hour,  if  that  hopr  xm- 
expired  be  fhould  be  entitled  to  a  mamUmus. 

Lord  Mansfield — ^There  is  no  doubt  tl^  is  right;  And  I 
flopped  Mr.  ^ear crofts  whcp  arguing  the  4^Cj:cffity  there 
fliould  be  a  ffeehpld. 

It  haf  been  urged,  the  difcovery  of  his  cohaluting  with 
another  man's  wife  was  made  in  Augfift. 

It  is  admi(te4  that  the  difcovcpry  was  made  in  Angufi  ol 
his  cohabiting  with  another  man's  wife,  and  that  thereon  m 
Prober  he  was  difcharged.  If  this  be  trpe,  he  was  guilty 
of  romancing,  in  fetting  himfelf  forth  as  a  manied  man 
ivhen  he  was  not^  but  lived  in  adultery  wtth  the  wife  of  ano- 
thcr.  And  with  what  authority  could  he  talk  to  his  boys  cf 
morality  ?  J  think  the  dft  of  their  ground  lies  here :  Ani! 
I  don't  fee  why  it  £bo'ula  go  farther,  if  this  be  acknowledged, 
bccaufe  the  only  intereft  that  can  arife  is  firom  his  clu< 
racier,  and  doing  credit  to  the  fchoql. 

This  will  be  ah  expence  much  greater,  perhaps,  than  the 
whole  property  from  whence  the  mpport  is  to  anfe. 

I  underlUnd  the  matter  went  back  to  be  more  fully  ao- 
fwered  by  the  party  applying  for  the  numdamuSi  and  morr 
fully  dated  on  the  other  part :  But  I  believe  the  court  hear^ 
no  more  of  it  on  the  part  applying  for  thz  n^MuIaiaus. 


I 
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Bribe, 

F I  laj  a  wager  of  tivt  guineai  \^itli  A.  t!utt  he  .does  xiot 
TDte  fer  xne>  it  is  a  bribe. 


Borough  of  PortCtnouth. 


ON  a  xxiotidb^  in  the  liattire  of  a  qup  quarrarttoi  againfl 
(cvtr^t    requiring  them    to  fhew   caijre  why  they 
cbzuned  to  be  burgefTeS. 

Objeftionsy  that  there  was  no  fufficient  majority  to 
deft.  *       .  ' 

2dly,  No  fiimmoiis. 

3i!y,  That  the  day  on  which  they  Wfere  clefted  was  a  day 
appointed  by  the  charter  hfelf  for  other  biillnefs,  and  not  for 
dcftion. 

Nt.  Btiller  cited  the  cafe  of  the  King  and  the  Borough  of 
Radnor,  where  the  court  rcfufed  the  information  after  Icvcn 
ffars  da^d,  On  an  dbjeflSori  taken  by  the  prcfiding  oflJcer. 
The  King  and  Borough  of  Malmefbury,  on  the  obje^on 
bring  made  by  the  town  clerk.  "^    • 

On  the  other  fide — ^That  there  was  no  univerfal  rule  that   [  JSJ  3 
^he  court  (hould  refufe  an  information  becaufe  the  perfon 
*^ho  objected  was  prefent  and  privy,  and  did  not  immedi- 
ately apply. 

Lord  Afir7f^////'^^fhe  cdutt  has  eftabli&ed,  that  after 
Tirenty  years  quiet  and  peaceable  pofleffion,  they  will  not 
grant  an  ihfdnnatioa  mider  their  difcretionary  power.  It 
docs  not  bar  the  attorney-general,  if  he  pleafes.  This  wai 
(!onc  by  analogy  to  many  other  cafes. 

The  time  has  beeii  thought  too  large ;  and  application  has 
been  made  to  parliament  to  narrow  it :  But  the  rule  was  not 
(tl(hirt)ed.  In  the  trafe  of  the  Borough  of  Winchdfea  the 
court  was  ftruck  fo  nluch  by  their  going  againft  a  poileflioii 
^f  thirty  or  forty  years,  that  the  rule  was  then  eftablifhed. 
liut  tile  court  told  the  bar  at  the  fame  time,  that  though  this 
fhould  be  a  Bar,  without  any  other  circumftances,  they 
ts^duld  not  fay  that,  upon  circumftances,  they  would  not  re- 
fufe the  iiiformation  within  lefs  time.  No  circumftances 
h:iTc  been  exprefsly  laid  down  as  a  bar ;  but  it  depends  upon 
a  variety  of  circumftances. 

A  man  fhall  not  avail  himfelf  of  an  iniquity  or  blunaer  j^i^i^^ 
cjf  his  own.     Allegans  turpittidinem  fuam  {hall  not  be  heard. 

Another 
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Another  objcftion  has  arifcn,  by  fuffcring  a  length  oi 
time  to  elapfe,  though  under  twenty  years,  when  evidence 
might  be  loft,  as  in  the  caJc  of  relidencc. 

Another,  where  there  have  been  many  d^ivative  right? } 
and  ftill  more  material  where  the  overhauling  proceedink'^ 
for  many  years  would  amount  to  the  diiVolution  of  the  cc/- 
poration. 

All  or  fome  of  thefe  circumftances  have  operated  in  the 
cafes  fmpc  that  of  Winthelfea,  , 

Now  let  us  confidtr  the  circumftances  of  tKls  cafe.  The 
pcrfen  who  gives  the  evidence  does  not  come  diihoncftly  to 
diftturb  the  peace  of  the  corporation :  There  b  nothing  be- 
fore us  of  derivative  title ;  there  is  no  ground  *from  the  dzr.- 
ger  of  the  diflblution  of  the  corporation  ;  there  is  no  di^% 
culty  to  prove,  as  to  any  evidence  of  fa£l.  As  to  the  gcnc^ 
ral  cuftom,  they  may  eafily  prove  it. 

It  does  nbt  appear  that  the  town  clerk  is  intcteftcd  in  th  j 
election;  it  does  not  appear  that  he  gets  his  intclligenc - 
other  than  ofiifcially. 

With  refpeft  to  the  waril  of  funimons,  there  is  no  fu^- 
geftion. 
L  554  J       What  is  moft  material  of  all,  the  town  clerk  does  not 
come  as  profccutor  :  They  introduce  him  as  a  witnefs. 

Bail 

A  Man  brought  up  as  an  accomplice  of  felonyy  the  [oin^ 
cipal  not  being  taken,  may  be  bailed. 

Award. 

AWARD  under  general  terms  of  fubmiftSon ;  rr.c- 
tion  to  fet  aftde  for  a  miftake. 
.  Per  curiam — ^That  the  miftake  muft  be  plain  and  grof$,  ir 
order  to  fet  afide  the  award. 
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ON  a  motion  ro  ftay  proceedings  on  paytncnt  of  debt 
and  cofts. 

This  was  upon  a  bond  entered  into  with  truftees,  under  2 
^cry  laudable  charity,  lately  inftituted  for  the  loan  of  mo^     ' 
ley  to  put  out  apprentices  to  fmall  trades. 

In  trud  to  lend  for  five  years  upon  bond,  any  Aim  or  fuint 
not  lefs  ttan  one,  or  more  than  three  hundred  pounds,  for 
putting  out  apprentices  to  fmall  trades  ;  one  pound  fir  cent, 
•0  be  paid  for  the  faid  loan  lor  the  firft  year,  and  two  the 
^ur  following. 

Condition  of  forfeiture  of  the  double  fiim  m  cafe  any  one 
cf  the  furcties  become  Infolvent,  or  the  principal ;  or  if  he 
change  his  condition,  and  give  no  notice  within  a  month  s 
\\  ith  divers  other  conditions. 

The  tniftccs  iued  for  the  penalty  on  this  bond. 

Lord  Mansfield  was  oi  opinion,  and  delivered  himfelf  to 
liic  effeft,  as  follows :  1 

Though  in  common  indances  the  debt  is  the  fubHance 
*aJ  real  demand,  and  the  penalty  only  the  fecurity  and 
liiadow ;  yet  here  this  being  a  regulation  to  fecure  the  fund 
to  a  public  charity,  lending  money  on  very  kind  and  bene* 
ficial  terms,  for  the  encouragement  of  induftry  and  advance- 
ment of  young  perfons  in  trade,  and  by  the  fmallnefs  of  the 
ffitcreft,  and  pofEbility  of  lofles,  the  fund  being  likely,  in 
its  nature,  to  fail,  were  it  not  for  the  incidental  aid  of  the 
P^alties,  the  penalties  thcmfclves  were  all  fubftance,  and  not  t  55^  3 
form :  And  a  forfeiture  of  the  bond  fubjefted  to  thcpenalties, 
*n<i  not  to  payment  of  the  mere  fum  only  \  becaufe  thefe  were 
special  conditions,  by  which  they  received  a  fpccial  benefit. 


Motion.*^ 
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Motion. 

MOTt  ON  w  crilargtf  a  nilc  to  the  laft  day  of  tenn. 
not  granted ;  but  the  cdtirt  gave  them  leave  to  enlar^o 
to  the  laft  day  but  two. 

Error. 

From  the  Ccmtndn  Pitas* 


D' 


kECLARATipN  againfi  a  corporation,  Sor  not  repair 

'  ing  banks,  ^c.  of  a  riS^er,  as  from  time  immemorirJ 

they  had  been  ufed,  aiid  ought,  whereby  the  cotzrie  of  tlu 
river  became  dbftniftcd,  and  the  pldintiff  iPto  obliged  tw 
tarry  his  com  farther  about.  Second  connt  charging  a 
•  .  above,  and  that  thereby  he  had  not  fufficicnt  uft  ctf"  the  nj 
vigationj  prout  confuevit  d  dthuiK 

Exception,  that  they  have  not  ftated  the  fpecid  injtiry  b^ 
not  repairing^  which  they  ought  to  ftate,  in  order  to  cntiti- 
thfemfelves:  ,     . 

;   A  river  cei4ainly  is  as  the  kirig's  highway;     And  ib  it  i 
laid  down  in  Havykim* 

Daviesj  76.  Every  natigable  river,  fo  iar  as  the  ?j" 
flows,  is  a  royal  river,  and  the  king  has  the  fUherj  by  h. 
prerogative* 

I  Mod.  10^.    "Whefe  the  tide  flows  and  reflbrrs,  it  ii  a: 
artn  of  the  fea ;  and  therefore  common  to  all. 
And  vide  Salkeldy  [I  fuppofe  Smith  ▼.  KenfJ] 
Tide  Co.        The  plaintiff,  therefore,  has  n6  particular  right,  in  pn 
LiL  f.  6S.    fefence  to  other  fubjefts.     If  this  is  a  public  highway,  tlv 
WilSma's  plaintiff  oiight  to  have  (hewn  fontc  particular  damage  to  him 
cafe,  and  3  felf,  to  juftify  his  a£lion*     Aiid  for  a  commbn  nufonce  : 
&  4  Com-    jj^2Ln  fliall  not  have  a  private  aftion.t 
lillc  n"!**        *  On  the  firft  count,  indeed  he  has  ftated'a  particular  inmrr 
fancc.  in  fbme  meafure,  by  allcdgiilg  his  being  obliged  to  carr> 

C  *557  J  corn  farther. 

But  on  the  fecond  count,  only  that  he  has  not  had  fuJS 
cient  ufe  of  the  navigation,  as  he  ought  to  have  had. 

I  Lex  ncn  amat  Cupenracuum. 
Ell  buni  jwdicis  litci  dirimere. 
^xpedit  reipablicsi  ut  fit  fini«  Mtluni  propter  commoaem 
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Cjrtlrufj  130.  Paine  v.  Pctrict,  for  not  keeping  a  ferry 
i>oat,  as  defendant  iiad  been  accuftoincd,  and  ought  of  right 
t'j  do,  isfc.  whereby  plaintiff  loft  his  liberty  of  pafllige  froq;x 
tucfc  a  time  to  fuch  a  time.  Held,  th.at  no  private  aAioh 
^loulJ  lie ;  but  th::t  in  fuch  cafes  there  mult  be  a  public 
[roiVcution  by  indicbnent. 

Cn.  Eliz.  664.  Flneux  v.  Ifov:ndcn.  The  principal 
vSz  Eot  determined  :  But  a  cafe  is  there  cited  of  Williams 
iiiu  j9l:nsi  that  where  a  chapel  lies  within  a  manor,  and  the 
p-i-ron  of  the  adjoining  church  ufcd,t6  read  divine  fervicc 
rveiT  Sunday,  for  the  lord  and  tenants,  in  the  faid  chapel, 
i^'i  had  fajkd)  ami  the  lord  brought  his  action  on  the 
c-fe.  Adjudged,  that  it  lay  not :  Foi-  Otherwife  everyone 
rf  the  tenants  might  (fevcrally)  bring  the  like  aftion,  which 
»«^ould  be  ineonvenient ;  but  he  ought  to  be  ^niCied  by  the 
DTtlinary* 

5  Co.  [which  fcetns  to  be  the  cafe  of  JVilliams  and  jfohns, 
r^tniioned  by  Croke'\  held  bad,  becaufe  not  a  private  chapel 
for  himfelf  and  family :  For  his  tenants  were  not  part  of  his 
bmily. 

Obftruftion  of  a  watcrcourfe,  whereby  he  loft  the  ufe  rf 
hi^  mill.  Here  it  appearing  that  it  was  a  public  river,  a 
|>riv2te  confequent  lofs  will  not  maintain  the  aAion ;  but 
^  lofs  muft  be  immediate  and  direft* 

Lord  Mdnrfietd-^How  do  you  prove  this  a  navigable  ri- 
cr  r  The  water  runs  here  into  many  people's  cellars,  but 
J  that  a  tiavigable  river  ?  I  don't  fee  it*s  any  where  ftated  to 
>e  a  navigable  river*  Exfadio  oritur  jus*  Shew  me  upon 
he  pleading  thii  is  a  navigable  river* 

:d  Raym,  1089.  Tenant  y.  Goldwin.  This  Cafe  Was  clt- 
'd  as  I  take  it,  to  arifwer  the  obje^oni  that  plaintiff  had 
tot  (hewn  a  title. 

E  contra^  Satk.  360.  [5.  C]  If  the  hundred  be  indiA- 
fl  it  needs  not  be  ftated  how  it  is  chargeable ;  but  other- 
rlTe  of  a  private  perfon,  who  is  not  bound  of  common 
i?ht  to  repair,  ^d  where  defendant  ought  of  common 
!^ht  to  repair,  plaintiff  needs  not  to  fliew  a  title,  nor  to 
\^gt  fpecially.     Now  here,*  therefore,  the  corporation^ 

0  are  the  defendants,  fhould  be  chargeable,  efpecially  as  C  55^  1 
being  liable  to  repair  of  common  right. 

Q^q  Lord 

^-KT^t  How  tlufl  B^on  was  Isrought }  for  m  corporation  cannot  be 
Ifrcd  with  a  nufance  :  And  indeed,  probably,  the  ground  of  the  judg- 
It  might  be  in  part,  that  the  corporation,  a)  being  fuch,  wai  not  indift- 
Icf  &uianc« ;  and  therefore  the  plaiDtifi* muft  have  hii  private  remedy , 
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Lohl  Mansfield-^-^Thef  ftate,  tlitt  from  time  immcmoiial 
they  have  been  ufed  to  repair  \  which  prefbmes  an  obligi* 
tion  to  repair. 

This  is  a  corporation  bf  pr^cription:  And  hf  the  famf 
prefcriptioh  thev  are  bound  to  do  thefe  things ;  and  it  mi^ 
be  the  original  condition  of  their  exiftence.  They  muTt 
have  had  their  exiflence  as  a  corporation  by  charter^  ai^i 
prefcriptioh  is  evidence  oJT  what  was  in  the  chartcTi  ani 
does  not  now  appear. 

Judgment  affirmed. 

Error.    From  the  Court  of  Common  Heas. 
Harwood  i^ainfi  Goodrighl. 

[R.  Davenpmrt  began  with  ftatiiig  the  judgment  in  tH' 

Common  Pleasj  and  the  fpecial  verdi^  as  ibto 

above. 

Error  brought  againft  the  judgmdit^  in  favour  of  the  !d 
fer.of  the  plaintiff! 

This  cafe  muft  be  ax^ed  upon  two  or  Ihree  leading  pre 
pofitions. 

I  ft.  After  a  clear  title,  by  the  will  of  1748,  anotbc 
{;ood  tide  is  requiredi  to  take  Sitrs;  iKrrwaoJ's  dbite  fro. 

ha-. 

2dlyi  The  mere  aA  of  making  a  Tecond  will  does  not, 
itfelf  revoke  the  firft,  unlcfs  by  exprefs  words  of  revocatlo: 
or  direft  inconfiftency,  or  repugnancy. 

To  prove  this  he  cited  the  caies  alrady  cited  and  obfer 
<ed  upon  in  the  Common  Pleas,  Cro.  £ltz.  72 1*  Cra  ') 
'  49.  And  the  famous  cafe  of  Hitchin  and  Baffet^  as  contair. 
in  CUmh^hacL  Hardrtfi,  SiJer/in^  Salkeld^  Modem  RefK: 
and  Shower^t  Parliament  Cafes,  146,  under  the  name  in  t' 
laft,  of  Hungerf^rd  and  Hofwwthey. 

That  in  this  cafe  a  bill  had  been  fikd  iii  the  court  of  E 
iSiequer,  to  remove  an  extent,  whereon  an  ifliie  was  dir<r« 
tti,  and  a  general  verdiit  found ;  with  which  the  court  r. 
much  diiFatisfied.  Afterwai-ds,  in  the  Exchequer,  they  4 
hot  iind  a  devifc  of  lands,  and  iubmitted  to  the  court, 
the  King's  Bench  a  fpecial  verdift  was  found :  That  he  ma^ 
a  will,  particularly  ftated j  ai>d  exifting ;  ifterwards  he  nu 

r  ?<Q  1  '*'^^^^^  ^^*  ^  writing.    What  was  contained  tti  Aar  t. 

^  ■*  the  jury  know  not.    Determination,  that  finding  a  latter  J 

not  revoke  the  former. 
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That  even  hi  Lord  Hal/s  opinion  it  muft  appear  a.fub- 
luntive  inJ^peildcnc  will  -y  that  is,  it  muft  appear  what  it 

A  diStsreot  difpdHtitki  here  is  finding  no  more  tlian  aliud 
ufidtnepttum  there. 

Lord  MansJUii'^-^ cct,  any  of  you  hcfc  when  it  was  tried 
before  me  ?  They  gave  evidence  of  a  fecond  will  at  Ui- 
arid^a.     I  left  it  whether  the  will  wa«  revoked.    .. 

No  etriderke,  but  a  woman,  who  faid  flic  wtiS  fubfcribing 
witnefs ;  and  a  Boy,  who  was  prefent|  he  faid; 

Hii  Lordfhip  faid. he  left  it  to  the  jury ;  if  they  found  ihc 
had  deflroyed  the  will,  they  muft  prcfuinic  the  cdntents^  and 
put  it  upon  the  others  to  prove  the  contents. 

Mr.  Davenport  proceeded — They  did  not  find  that  he  did 
not  dcftroy  the  will  of  1756:  Thty  only  find  negatively, 
that  they  did  not  find  he  did.  And  if  rcroked,  it  would 
fct  lip  the  former. 

2d  Ath  272;  That  the  ftatutc  \irai  an  exprefi  ireTOca- 
tktn  of  all  Other  irevocatidns,  except  cxprds. 

The  firft  will  muft  ftand,  cither  ifor  the  part  linaltei^ed,  or 
£}r  the  wholCj  according  to  tht  conftru^on  upon  feeing  the 
caatcats. 

The  dofiritie  theh  has  been,  fthce  and  before  the  ftatute^ 
that  twenty  devifes  ofllands,  by  different  inftriimcnts,  might 
iuod  together^  if  not  inconiiftenti 

The  law  muft  arife  upon  the  fadis  found  upon  the  fpecial 
verdicl  liinpiy.  I  have  no  conception  of  any  arguments  on 
the  other  fide  that  will  mdelt  with  thefe  rule$,  o!r  of  force 
tnottgh  to  over-rule  them. 

The  fiHl  trial  in  the  C.  P.  was  tcfdre  Judge  Slachfione. 
Ccneral  verdift  a$  before  Lord  Mansfield^  and  thCy  bi-ought 
I  new  e§e£hnenti     On  the  verdifl  they  declared  themfelves 
tery  defirous  to  Have  found  the  other  way,  biit  they  thought 
th;  law  top  ftrcttigi 
Lord  MawfielZ-^Thls  H  the  ftrdiigeff  VCrdift  poffiblei 
Have  70U  confidercd  whether  upon  a  writ  of  error  this 
tourt  would  grant  a  venire  facias  de  novo  ?  In  the  Houfe  of 
Lords  they  do:  And  I  can't  fee  the  difference  :  (Two  cafes  [  r($o  ]| 
irere  ftated  in  which  this  was  done,  Hafwell  and  CbalUce^ 
tjitafion  add  Corpdratioh  of  Shre'w/bury.) 

The  Superior  court  upon  a  writ  of  errcfr  can  do  what  the 
bficrior  court  Ought  to  have  done. 

Mr.    Davenport  continued-^They  ihduld   find  whether 

his  will  was  revoked  at  the  death  \  the  moft  trifling  legacy 

rimid  make  it  diffotnt  aliud  tefidmentum  miift  mean  a  dif- 

Qjl  2  fercncci 
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tcrcncc ;  if  they  had  found  flic  had  deftroyed  the  latter  vfiU, 
they  fliould  have  prefumcd  anythingi  but  they  find  no- 
thing. 

Mr.  Juftice  ^on  doubted  whether  there  could  be  a  w!;> 
Jacias  de  tiovoj  and  mentioned  whether  they  might  not  try 
It  by  confent—^but  then  he  faid  there  muft  be  a  new  trial. 

'iihe  evidence  of  a  different  difpofition  vras  explained  to 
have  been  by  parol  teftimony,  as  it  came  out  before  in  Cin>- 
•  Jnon  Picas ;  however  flic  might  expcft  all  flic  was  mi{t.ikc 
there  would  be  vef  y  little  for  her. 

Argued,  It  was  no  evidence ;  he  was  a  very  pafiionatv 
jpeevifli  man,  and  ufcd  often  to  fay  luch  things  contrary  t 
his  cxprefs  knowledge  at  the  time* 

Lord  Mamfield — The  queftion  upon  the  fpeclal  vcrd: 
,  will  be  whether  the  court  will  find  for  the  plaintiff';  it  * 

not  conclude  them  from  a  fecond  ejeftment. 

It  is  impoflible  the  Houfe  of  Lords  can  do  this,  of  or 
dcring  a  venire  facias  de  novo,  if  this  court  can't  j  bcva;i; 
they  fend  back  the  record,  and  mak$  it  a  judgment  of  th 
6ourt. 

Stood  over  to  the  next  paper  day. 
,  Serjeant  /////,  for  the  defendant  in  error — Queftion  ul. 

*'  •  th^r  upon  the  whole  vcrdift  taken  together,  there  dees  a 

pear  a  title  out  of  the  whole. 

iSpccial  verdi«^  was  faid  to  be  too  much ;  but  the  Icarr. 
Serjeant  faid,  he  now  thought  there  was  too  little, 

1 688,  a  private  a£l  of  parliament  fof  fale  of  the  fettl 
'  dlates. 

He  v^as  tenant  in  tail~fif  three  fifters  the  whole  to  t' 
tiiree  ;  if  two  Occcl.  if  oite  4000I.  if  none  fiirvivcd  then  u 
whole  in  him. 
C  5^^  3      ,Hc  would  havo  been  tenant  in  tail,  fevcrfion  to  bin 
in  fee. 

He  was  unmarried  at  the  time  of  making  the  Will  \  ! 
h?A  two  fifters  vrho  would  have  had  the  chance  of  the  v 
tate  if  they  ^ad  icrrvived :  He  is  ftiled  of  Lincoln's  Ir 
from  whence,  if  there  are  to  be  preihmptions,  I  hopr, 
may  prcfume  him  a  lawyer.  Will  ftated  in  1756,  {c\^'t 
nephews  and  nieces  in  the  mean  time  born.  No  altcrati- 
at  all  in  his  property ;  and  then  they  find  he  did  make  i!i 
publifti  and  execute  another  Will  in  writing,  with  all  the  t 
lemnities  required  by  the  ft:atutp.  That  the  dilpofition  irr 
by  the  faid  jo/jn  Lacy  in  56^  was  different  firom  the  Jiri>  1 
tion  in  48  ;  but  in  what  rcfpefts  they  are  entirely  igrwrjii: 
rhcy  don't  know  the  circumftantial  difference. 

Tl 
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The  drcumftances  of  the  family  were  neceflaiy  to  be 
taken  in ;  he  had  the  abfolute  reverfion. 

The  ele^on  whether  the  mon'^v  (hould  be  laid  out  in 
hads  or  not  was  in  him,  Leubnotr  v.  LeUhmore,  P 
JUIL 

Lord  Mansfeld-^lt  is  very,  clear,  except  in  the  cafe  of 
-fcww  and  Lord  Shafie/bury^  where  the  laying  the  money 
ont  in  lands,  would  have  defeated  the  whole  intent,  the .  de* 
vifecbdng  a  papift. 

Lord  Mansfitld  cited  a  cafe  adjudged  between  Lord  Tre* 
Lu^/j  governor  of  Jamaica  and  Booth.  Booth  wanted  to 
borr  jvr  5C0L  he  borrowed  upon  a  fum  of  4000L  flock  in 
Chancery  to  be  laid  out  in  land. — Lord  Hardwichey  with  the 
ftrongeft  dcfire  to  the  contrary,  declared  it  was  land  to  all 
bients  and  purpofes^  and  could  QOt  be  liable  to  a  fimple  von« 
ted  debt. 

Serjeant  Hill  continued — If  it  be  to  be  fuppofcd  money, 
b  had  no  real  eflate,  except  the  eftate  in  queflion  the 
^-nbcrs.  His  will  in  1756,  was  fubfcribed  by  three  wit- 
Kfe  who  duly  atteiled  the  feme ;  duly  I  fuppofe  means, 
according  to  the  flatute  of  frauds. 

Here  then  is  a  different  difpoiition  made  of  the  fame  pro-* 
peny. 

Ihc  rules  of  evidence,  notwithflanding  what  has  been 
ii^)  are  not  altered  by  the  flatute  of  frauds. 

If  fhe  had  it  and  produced  it  not,  why  tliis  makes  againft 
^;  if  flie  had  it  not,  why  had  ihe  not,  but  b::caufe'it 
^^  againft  her.  / 

None  need  fhew  the  contents,  but  thofe  who  claim  un- 
'«  the  will,  which  the  heir  docs  not. 

The  jury  might  have  found  generally  for  the  heir,  and  [  5^^  ] 
'2^r  reafonably  I  think  :  But  they  may  find  facb  and  leave  • 
he  hw  to  the  court,  who  will  find  whetiier  revocation  or 
•^*  upon  circumflanccs,  and  even  fraud  may  be  prcfumed 
^^  circumftances. 

^  iiut  I  do  not  defire  deftruftion  or  fpoliatjon  to  be  pre- 
fn^cd :  Your  Lordlhip  will  prcfume  the  will  is  now  ex- 
*«it ;  and  witiiout  imputation  upon  the  heir  or  plaintiff 
'^  error,  be  the  accident  what  it  may,  the  heir  has  no  need 
^i  producing  it  j  unlefs  he  were  m  fkult  by  not  producing 

^nothing  may  be  prefumed,  I  think  there  is  enough  for 
''»--^'t'.ndanr  in  error  upon  the  vcrdift. 

Before 
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Before  the  flatute  qf  H.  8.  tbere  w^  no  iuch  thii^  as 
lj!Pills  in  this  court,^  except  by  particular  cufiom  :  The  no- 
tion and  the  word  was  borrowed  from  the  civil  law.  The 
will  therefore  by  the  authority  given  by  the  ftatul^  nauft  be 
the  laft  will  j  and  it  has  in  fuch  refpefts  been  interpreted 
with  feme  ftriAnef? :  Haht  i&  a  word  uied  in  xt^  and  there- 
fore %  man  can't,  it  is  he|d,  ^eyife  lapds  which,  he  had  not 
al  the  time  of  the  devife. 

The  notion  of  tl^c  civil  laws  wa?  that  whece  there  were 
two  wills,  thfc  lattes  revolted  the  formcc ;  if  the  firft  ^»^* 
meant  to  ihmd}  it  was  a  codicil  and  not  a  will. 

Swinb.  i^.  'No  man  can  die  with  two  teftamcnts,  be- 
caufe  the  latter  does  always  infringe  the  former ;  yet  a  mm 
may  die  with  diverfe  codicil^, 

Sv^M»  501. 

Peri.  478,  A  latter  teftament  does  always  revoke  a  for- 
mexu 

In  the  books  of  civil  law,  Swiniurne^  and  Goddpkifj,  arc 
many  cafes  improperly  called  exceptions. 

The  latter  dqes  i\pt  make  vojd  the  former  when  the  latter 
imperfect. 

When  the  teftator  was  compelled--^ 

When  by  fraud. 

When  by  undue  influence. 
[  5^3  3       Where  there  arc  two  wills  and  the  teftator  t^ces  up  the 
firft,  and  fays  that'  is  his  will. 

Whei^  the  fccond  teftament  doesL  qpt  diflfent  fronv  the  for* 
mcr, 

Whet-e  thore  sire  np  fxecutors^  for  the  latter,  &^  then  *: 
is  only  a  codicil. 

Shep^  410.  and  this  not  only  qf  chattels. 

Parol  revqcations  allowed  iu  favour  of  the  licir^f . 

Lord  Haie^  Hardr.  376. 

That  a  devife  of  lands  dotes  import  a  revocation  of  a  for- 
^ler.will  of  lands.     If  he  had  been  fa^isfied,  it  was  a  fubftar 
tive  independent  will,  he  flioald  have  held  it  a  revocation 
yrhether  it  contained  a  devife  of  lands  or  no.     Now  here 
muft  bo  of  lanos. 

*  There  is  no  ttirtinftion  between  a  man*s  will  and  the  who;t 
of  his  will ;  and  then  a  fecond  will  is  exprcfsly  and  by  nc- 
ceffitya  revocation  of  the  firft, 

•  It  means  in  cor,tracaflift^k>n  t<^  Chanccqr,  i(rl)€rr.viBs  were  caB&dcrrv 
as  aa  appointment  to  ufes  btndinjj  upon  the  coafciefice. 

t  But 'not  fmcc  tlie  ft^tutc  I  believe  and  parol  revocations  in  his  favc-: 
that  had  any  obicurity  or'uncertainty  have  been  dilaUpwed  even  bcfwc. 
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Cn.  EEx,  this  is  no  judgment  ^  an4  the  cafe  I  prefiime  to 
have  beea  epded  by  arbitrament. 

In  our  afc  now  before  the  coim — fhw  '^  »o^  a  rccient  wiU„ 
it  was  made  at  the  diftance  of  eight  years,  it  is  found  to  ccm* 
tain  a  different  dUpofition  ^  it  makes  the  whole  of  hi^  will  ^ 
and  therefore  revokes  the  former.  , 

If  it  (evokes  not  the  wiU  but  produces  an  uncertainty  or 
oWcurity,  if  this  uncertainty  or  obfcurity  had  been  in  one  ap- 
jnrent  ixifl;rament,  what  would  have  been  the  confequence  ? 
And  what  in  reafon  (hould  make  the  difference  when  upoi^ 
tvoi  One  of  the  common  cafes  a  perfon  is  named^  and 
two  or  three  are  of  the  name  and  defcription,  they  can't 
take,  but  the  heir ;  though  never  meant  to  take. 

No  perfon  in  his  confcience  can  fay  with  certainty,  Mrs, 
Ham^  wgs  entitled. 

The  cafe  upon  Sir  Hanj  KiUigr^$  will  I  thinks  as  far 
uwccanice  from  the  reafons  and  arguments,  is  in  fiivour 
rf  the  heir.  The  authority  of  the  diflcnticnt  judge,  and 
the  importance  and  difficulty  of  the  queftion,  I  liope,  will 
P»e  mc  your  I^dO^ip's  pardon,  for  entering  fo  largely  upon  £  $64  ] 
the  cafe,  and  taking  up  fo  much  of  your  Lor4ihip's  time,  as 
Ifar,  Imyft.  ' 

(Ix)rd  Mansfield-rVft  are  very  glad  to  hear  you.] 
^iud  tefiamaaum  is  no  more  t^an  aliud^  to  the  form.     It 
^  not  imply  with  certainty  altud  as  to  the  contents,  I  have 
brought  down  the  cafes  upon  all  the  reports. 

M,  54.  Plonjj  581.  4  Rep,  61.  ftated  by  counfcl  for 
^  plaintiff,  and  (he  had  faid  that  the  will  being  in  writing 
the  court  ^  prefume  lands. 

finch  replied,  that  as  animus  teftandi  was  ncccflary  to 
sukc,  fo  animus^  revocandi  was  neceffary  to  revoke. 
That  revocation  was  not  v-jcabuluw  artist  ib  as  to  conclude 
bm  evidence  on  circumftances  of  their  confiftency ;  for 
^  fecond  will  might  be  different  and  not  of  lands,  and 
^hcn  even  the  civilians  held  it  would  not  have  been  a  revo- 
^tjon.    I  C.  291. 

The  court,  I  apprehend,  held  that  if  the  dcvifc  had  been 
"  laais,  it  would  have  been  a  revocation. 
Tile  cpncludii^  reafon  is,  it  may  be  a  confirmation. 
I  ftibaxit  it  cannot  be  here  j  if  there  is  the  lead  .difference 
s  to  the  property  itfelf  difp.ofed  of  to  Mrs.  Hnrws.ad,  the 
^M^iition  in  l^tal ;  ,j^nd  it  cannot  he  g^  matter  of  form  m;T5Jly  • 
*isl:cration  of  a  truftcc,  there  was  none  \n,  the  firft ;  there , 
^no  need  of  any  in  the  fecond,  without  a  total  chaxigo  i^ , 
'-*i;tr.icutiatcrcft.  . 

What 
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What  can  they  mean  by  different  dlfpofitions  upon  a  ge- 
neral dcvifc  but  a  general  difference  ? — ^Unlcfs  the  foUoTnncZ 
ivords  be  fuppofed  to  reftrain,  in  what  particulars  they  don't 
know,  this  only   means  they  don't,   who  may  be  object, 
'    othcrwife  it  would  be  repugnant. 

Mr.  Serjeant  Hiily  with  an  apology  went  into  the  evidencr 
upon  the  trial — a  fubfcribing  witnefs  to  prove  that  the  fecon  J 
will  was  long  and  the  other  fhort  j  and  that  the  tcftator  al- 
nioft  to  his  dying  moment  declared,  the  defendant  fho;:!  1 
take  very  little:  Then  is  there  any  thing  to  make  it  differ- 
ent* from  the  cafes  of  two  pcrfons  one  not  meant  to  take,  tiic 
other  you  don't  know  who,  the  heir  (hall  take. 

General  rules  muft  decide  upon  property ;  and  yoiu*  liOr.!- 
fliip  will  not  depart  from  them,  unlefs  upon  partiadar  clr- 
cumilances  they  would  do  an  injuftice.  Can  you  do  this  by 
[  5^5  ]  gj^ing  it  to  the  heir  who  has  no  body  capable  of  fay'mg  prti- 
tively,  in  this  cafe  that  their  right  is  clear  againft  hitn  ?  Bu: 
a  degree  of  injuftice  muft  be  done,  and  we  knftw  net  to 
what  extent,  by  giving  the  devifee  under  the  firll  will  he- 
whole  claim ;  who  could  never  be  meant  to  take  entirely 
the  fame  under  the  fccond,  and  might  be  meant  not  to  take 
at  all. 

In  one  of  the  cafes  alluded  to — devife  not  rcvokcJ, 
though  the  leafc  and  inhe:Stance  were  to  commence  at  il  d 
fame  time ;  for  it  was  only  a  revocation  prs  tmit^^  fo  as  t  J 
poft-pone  the  bheritance  given  by  the  fifft  will,  to  the  Icjfi 
given  by  thefecond,  and  it  was  apparent  it  was  not  meant  \\ 
revoke  the  former  devife,  other  than  partially:  And  thtrc' 
fore  the  court  confirmed  the  former  devife,  fb  &r  as  it  \^i\ 
not  altered :  according  to  the  meaning  of  the  tcftator,  :p»' 
•  parent  upon  both  the  wills. 

Here  the  will  cannot  be,  I  fubmit,  of  other  lands,  as  ii| 

No  land  at  all — I  have  fubmitted  in  the  beginning  of  thj 
argument  this  cannot  be  here.  ' 

i^ord  Mansfield — You  need  not  go  through  the  cafes  a-  S 
went  thirty  years  •,  the  bar  will  take  a  note  of  them ;  aa. 
the  court  will  go  through  them  all. 

You  are  right  in  faying  this  cannot  be  a  total  confirnit 
tion,  or  of  no  lands  at  all ;  there  arc  fome  arguments  I 
that  cafe  which  do  not  tally  with  this. 

Mr.  Serjeant  Hill  continued — I  fee,  next  there  U  an 
gument  upon  the  inconvenience  and  danger  of  fuffcring 
exiftent  will  to  be  fwcm  ii^^ay ;  which  is  the  concluding 
gumc^t.     This  might  have  been  a  very'  good  rcafon  at  i 
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*imc  of  the  trial,  for  adoiitting  evidence  with  great  caution : 
But  it  can  be  no  condufion  againft  evidence  upon  the  vcr- 
il  ct ;  and  by  the  rules  of  evidence  it  may  be  taken  as  sk 
deed  loft,  and  proved  in  the  fame  manner,  and  there  was 
ii'j  demurrer  at  the  time;,  no  point  rcfervcd. 

The  danger  is  an  argument  in  all  cafes,  and  in  order  to 
jroid  what  was  fuppofed  fraud,  the  ftatutc  reftrained  the 
nidcnce  that   might    Ivive  been  given  before;   but  your 
Lordlhip  will  lay  no  farther  reftrit^ions  than  was  then  done  $ 
\oijr  Lordihip  has  obferved  that  thofc  reftri£tions  have  been  ^^  ^    » 
if  lefs  fervice  than  expefted  :*  Kor  need  there  be  the  fame  i^^^^  J.^ 
evidence  as  of  the  atteftation,  one  witnefs  is  certainly  fuffi-  chetwynd, 
cient  to  prove  tho  attcftation  -,  and  it  will  always  he  under  4  Bur.  v^. 
djc  directions  of  the  court,  who  will  take  care  that  no  im-  *' 
proper  evidence  be  admitted. 

/A?//  Ch.  J.    Devife  of  lands  in  j4.  afterwards  another  [  S^  j| 
frill,  and  devife  of  the  lands  in  D.    That  this  was  a  rcvo- 
fution  of  the  lands  in  ^,  but  otherwife  J^'uich.     And  it  was 
i:i:oiirned. 

The  inconvenience,  if  fcveral  difpofitions  (hould  be  made, 
by  iny  whimfical  notions  or  forgnfulnefs,  of  the  fame  pro- 
potv,  if  the  laft  be  not  a  revocation  of  the  firft,  they  muft 
be  all  proved. 

For  the  defendant  in  error  Mr.  Davenport^  in  reply — Cro. 
Ehz,  721,  was  in  cjeftment  ftrictly.  In  that  cafe  the  tefta- 
lor's  intent  was  plain,  that  the  cfkate  devifed  to  his  younger 
Ion  (hould  ftill  go  to  the  younger  fon,  only  letting  in  a  de- 
vife to  his  wife,  paying  a  rent  to  the  younger  fon. 

Cr.  49.  fhewc*.!  aa  intent  that  the  (on  (hould  have  the  re- 
vrriion.  .     - 

Devife  in  fee  ;  twelve  years  after  th?  fame  land  left  to  tlif^ 
lifter,  for  fifty  years  5  the  indenture  delivered  to  a  ftrangcr, 
and  not  to  be  given  till  after  his  death  \  and  then  the  lifter 
did  not  accept,  but  refufed. 

A  devife  to  A.  in  fee,  after  to  B.  in  fee,  in  the  fame  in- 
ftrument,  is  not  a  revocation  ;  but  they  were  joint  tenants. 
/Vll  the  judges,  but  Walmjlfy,  held  it  not  a  revocation  longer 
thjii  for  a  term. 

Lord  Mansfield— ^TKii  is  nothing  to  the  cafe ;  but  it  is 
clear  when  to  a  ftrangcr,  being  inconfiftcnt  with  the  de- 
vife. 

Mr.  Davenport — It  was  only  to  fhew  the  court  would 
look  into  an  infbrument,  to  fee  whether  it  agreed  with 
the  fonncr. 

The  court  obferved,  that  if  in  this  cafe  the  fecond  will  had 
beta  brought  before  them,  and  it  had  been  fhewn  that  there 

was 
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was  a  demife  for  five  years  to  Mrs*  Harwqod^  it  voaU  han 
ftood  upon  fbrong  CTounds. 

Serjeant  Hill — Contents  of  a  latter  will  tmknoim  will  not 
be  a  revocation  of  the  former,  I  agree  j  but  if  any  thing 
appears  of  difference,  then  it  lets  in  the  uncertaintvj  have 
objedlicd.  They  argued  in  the  court  of  Common  Fleas  as 
if  the  fecond  will  ^fas  fuppofed  producedj^  though  certainly  • 
not. 

The  finding  fbmc  difference  Js  no  more  than  your  Lcmi> 
ftjp  would  have  prcfiimed*  How  \rUl  this  confift  with 
what  yw,z$  (o  ftrongty  relied  on,  upon  authority  of  cafes,  that 
your  Lprdfhip  will  prcfume  nothing,  and  muft  not  fee  the 
^vici^ce  upon  the  circumftances,  however  (Irong  ? 
t  5^  3  That  a  negative  found,,  that  the  defendant  had  not  def- 
troyed  the  will.  This  is.  not  precifely  fo ;  they  onlj  far 
they  do  ^Qt  find  {he  did,  which  is  as  if  they  had  faid^  Aeithc: 
way^ 

[Lord  Mansfield — The  jury  canH  find  a  negative;^  unlcfi 
fUch  an  one  as  is  proved  by  an  affirmative.  One  npiay  juftiy 
fay  they  have  not  faid  a  word  about  it.] 

Glazier  and  Glazier  is  clearly  diftinguiflied  >  bccaufc  your 
Lordfliip  cannot  Jicre  prefvime  the  deftruftion  of  the  fecond 
will  \  ■        ' 

\x.  Is  f^id  revocations  are  not  to  he  prelumed.  It  was  ne- 
ver contended  that  they  were ;  any  more  than  difheirj^s  of 
the  heir. 

The  title  of  the  plaintiff  in  error,  under  the  fir(^  wiy,  i< 
not  fubfiiient  pow. 

Shepp.  410,  tit.  l^eJlcKm,  17,  1.8,  and  Ati.  may  (hew  that 
before  the  ftatute  revpcations  of  lands  might  be  by  parol. 

«  It  cannot  be  fuppofed  the  devifce  of  the  firft  will  would 
<*  cancel  the  fecond.**  Why  fo  ?  Her  cafe  can't  be  better. 
It  may  worle,  by  the  fecond.  The  heirs  cannot  bc  woric, 
it  may  be  better.  But  it  has  been  already  admitted^  that  no 
prefumptions  are  to  be  made,  on  either  fide. 

It  is  the  wife  doftrine  iriforced  by  Coke^  in  bi^  commenta- 
ries on  Ljittktony  that  the  learning  of  the  law  is  complex  and 
linked  together  ^*  that  by  knowing  one  cafe  thoroughly  ycu 
will  be  led  to  the  knowledge  of  n\any  others.  And  1-ord 
SomerSi  that  this  principle  runs  through  all  the  books.  AnJ, 
in  truth,  the  laws  cannot  othcrwife  be  a  fcicnce, 

A 

•  S'-icntU  IcgfU  cfl  comp!4ta  ct  c/>hcate(uita ; 
Turn  dcnium  Tcrc  dccitaurfein  cum  relpoR.  caufat  mreotTiMMm%. 


Trinity  Tefrn^  14  Ged  3.  K.  B. 

-  As  to  implied  revocations^  the  ftatute  has  made  no  alfee* 
rations. 

Upon  d;c  words  of  the  flatute»  which  re<}uires  writing 
(igncd  in  the  preience  of  three  witneflfes,  in  the  prefence  c£ 
the  teAatos,  a  writing  with  the  rcquifites  of  the  act  v{ould 
be  good|  as  ^  rcvQcation  without  containing  anf  deyife  of 
lands. 

The  wtiting  is  found ;  the  due  atteftation  \  and  no  can- 
celling to  be  preiiimed.  Ij^hcfeforc  the  ftatute  of  frauds 
dqes  not  after  the  pa^e  at  all. 

«<  Prefumptive  rcvpcatiqns  l^&ire  the  ftatute  are  now  take^ 
away."  They  were  taken  away  before  as  much  as  now. 
The  only  difference  is,  tha(  the  revocation  cannot  now  be 
in  words,  Wi^out  writing.  ' 

I  have  niot  defignedly  mifirepvefentecl  any  part  of  ^he  ar^  [  56B  ] 
gument. 

What  xny  Lord  Comper  f;Ud,  in  the  cafe  of  Onkns  and 
Tryers^  was  in  part  difaiiowed  by  Lord  Hardvf'tcke^  in  feve« 
f  al  cafes  in  Vez. 

Lord  Mansfitld^-VTt  have  no  queftion  upcm  it  ki  thi^ 
cafe.  It  is  not  an  application  to  relieve  in  equity,  uoon  aA 
accidental  cancelling^ 

Seijeant  fKll  concimied-r-Wc  have  then  n^ornl  certainty, 
yiot  raatheinatical  certainty,  that  the  fecond  wiU  did  not 
agree.  Tl^e  fecond  ^s  therefore  a  revocation,  or  necedary 
^  part  of  the  title.  I  am  (lire  I;  have  no  objedion  to  con« 
fidcr  of  a  venire'facias  de  novo, 

Lord  Mansfi^ld^^Y  have  no  doubt  we  can  grant  a  vmire 
de  ncwy  if  tl\e  cafe  warranted }  but  I  obferve  you  do  not 
pray,  as  liolding  the  evidence  upon  the  fpecial  verdict  fuffi- 
fricnt  to  defeat  the  title  of  the  plaintiff  in  error. 

Mr.  Davenport-^l  hope  the  court  and  Serjeant  Hill  will 
excufe  n^e  for  being  (hort  in  my  reply,  as  I  was  in  fetting  out. 
The  jury  have  profeffed  themfelves  ignorant  of  the  contents  j 
I  conclude  your  Lord{)aip  will  not  go  out  of  the  verdiA,  or 
know  any  thing  of  them. 

I  admitted  bsfore  that  there  were  tliree  ways  of  revoci* 
tion. 

Exprels  revocation  by  the  flatute. 

InconiiiVence  of  two  wills. 

Revocation  by  aft  of  law. 

The  will,  it  muft  be  fuppoftd,  the  jury  concluded  to  dif- 
fer ;  becauie  it  was  another,  and  therefore  not  a  tranicript 
merely. 

I  only 
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I  only  cited  Cro.  £liz,  to  flicw  the  court  muft  fcc  the  con- 
tents, to  fee  the  inconliftcncy. 

It  is  then  as  in  Hitchin  and  Bafeii  and  the  cafe  of  a  will  is 
not,  as  by  the  civil  law,  the  {iibftltuting  another  to  fuccccd 
in  to  the  inheritance  and  rights  of  the  deccafed ;  but  it  is 
an  appointment  of  ufes,^  which  may  be  created  to  fcverzl 
perfons ;  and  a  revocation  of  any  one  fhall  not  affe£t  thi? 
reft :  So  that  a  fecond  will  not  neceflarily  implying  a  gcctru! 
alteration,  or  perhaps  any  at  all,  ^s  it  may  be  of  eftatcs  in- 
quired fince  the  iirfl,  or  if  of  the  fame  cftates,  yet  no:  m 
prejudice  of  a  former  dcvifee,  cannot  operate  as  a  re\oci« 
tjon,  till  it  be  flicwn  that  it  exprefsly  revokes,  or  is  incoc.- 
iiftent ;  and  to  revoke  entirely  it  muft  be  inconlxitcr: 
r  ^^^9  1  ^^o"g^O"^-  ^^^  ^^  inconfiftcncy '  is  to  be  prefumcd,  or 
ca»  be  ejttcnded  farther  than  it  appears  by  conjectures  or: 
reafon  or  probability. 

If  another  will  does  not  diffent  from  the  fonncr-»-is  the 
iixth  ground  laid  dowj^  by  Swinburne. 

It  ftood  over  for  a  third  argument. 

Lord  Mansfield — It  will  be  very  proper  to  look  into  the 
hiftory,  and  that  cafe  which  has  been  deciiled. 

I  will  ftate  fhortly  what  principally  ftrikes  n\c  at  prcfcnt. 
Though  as  to  perfonal  ellate,  the  law  of  England  has  adorn- 
ed the  P-oman  law,  and  the  confequences  of  it,  yet  in  dc- 
\ifes  of  bnda  they  ditFer,  A  will^  in  tho  civil  law,  i&  an 
Jnftitution  of  the  heir  \  in  Qur  law  it's  the- appointment  of  a 
particular  perfon  as  devifee  to  a  particular  eftate :  And  ujxm 
that  principle,  before  the  ftatute  of  will^  when  lands  were 
dcvil'eable  by  cuilom,  a  n[ian  could  not  devifc  any  which  he 
liad  not  at  the  time  of  making  his  will. 

It's  upon  the  fame  principles  but  carried  too  far  by  fubtletv, 
that  there  have  been  revocations  contrary  to  the  intent  \ 
where  the  teftator  has  made  a  feoftment  or  the  like,  bccauic 
he  has  made  a  new  appointment. 

With  regard  to  land,  a  iuhiequent  devifc,  muft  be  incon- 
fiftcnt  for  a  former  devife,  or  the  former  muft,  ftand,  unlii- 
exprefsly  revoked  5  and  if  it  is  ^n  appointment  to  take  c^tkt 
at  liis  death,  and  no  contrary  appointment,  it  muft  take  ci^ 
fcdt. 

If  there  be  an  inconfiftcncy  in  jwrt,  this  revokes  as  to  tb:^' 
part,  but  no  farther.  If  a  man  has  given  an  cftatc  in  tc?, 
and  afierv-'ards  gives  an  qntailed  eftatc,  or  for  years,  in  t- •'- 
firft  caie  it  is  a  qualification,  in.  the  other  an  cxprcfe  rcTOo 
tion  of  the  former  eftate ;  bcci.ufe  he  evidently  meant  not  m 
£ivc  hini  the  fuaic  eftatc  as  before,   but  a  dinereni  onf. 
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\irh2t  b  the  queAion  upon  tWs  c^Cc  ?  We  are  upon  a  fpeclsl 
verdift ;  the  argument  19  prefumed.  A  vaft  deal  has  been 
Qd  upon  the  vcrdlftj  and  I  can't  think  what  was  meant  by 
iraiing  the  nature  of  Mrr  Lacy's  eftate.  We  arc  to  fee  thic 
condiifions  upon  the  vcrdift :  The  heir  is  entitled  by  dcC- 
rrint ;  there  is  a  will,  which,  as  A,  Hood  at  :hat  period,  de- 
fats  his  title ;  and  then  a  fecond  will,  not  known,  or  the 
•^ontcnts:  They  do  not  find  whether  it  wss  revoked,  or 
rabililed  to  his  death. 

On  the  third  argument,  for  the  dcvircc,  the  plaintiff  in  tojrmt^ 
error,  it  was  argued — ^By  the   cafe   of  Hitelyin  and  Bajfct^  ^'^^ 
<ivea  in  the  opinion  of  Lord  Hale^  a  fubftantive  will,  unlefs  [  570  J 
it  rehtes  to  lands,  or  appears  to  revoke,  will  not  revoke 
lands. 

It  might  affeft  peffonalty,  or  realty,  or  the  mode  of  dit* 
poling. 

Mere  evidence  of  a  fecond  will  having  been  made  docs 
not  rc\'oke  the  firft. 

It  fcems  the  cafe  of  Hitchin  and  BnJJct  proves  this,  ;^nd 
figrces. 

In  wills,  (befo/c  the  ftatute)  therefore,  folemnly  made, 
»lie  revocation  of  them  muft  be  exprefs,  or  the  dij'^xjfition 
'bfolutely  inconfiftent,  or  there  is  no  revocationi 

The  ftatute  requires  that  no  will  be  revoked  by  intend* 
nient,  or  conftruction,  or  verbal  evidence,  if  not  revoked 
537  a  folemn  inftrument  in  writing,  according  to  the  (latute, 
cr  by  another  will. 

If  it  be  by  a  will,  the  will  muft  be  another,  altering  and 
^ifpofing  of  the  fame  property  as  the  firft,  in  a  different 
pcrfon. 

The  difpoiltion,  furcly,  was  not  to  the  heir. 
^  Upon  the  whole,  is  there  any  point,  upon  the  clrcum* 
it^nces,  found  in  the  verdiA,   taken  together,  which  can 
Amount  to  a  revocation* 

On  the  other  fide,  for  the  heir  at  law,  defendant  in  error 
--To  be  a  good  will,  in  favour  of  the  devifee,  it  muft  be 
»He  laft  will. 

The  anceftor  muft  have  continued  in  this  difpofition  of  his 
property,  fo  unfavourable  to  the  heir,  to  his  death* 

With  rcfpeft  to  tlic  firft  will  in  this  cafe,  it's  pbin  he  did 
^t  continue  in  that  mind  from  the  making  of  the  firft  will ; 
tiT  he  changes  his  intent,  and  difpofes  differently  by  the  fr- 
^o&d.  And  as  a  will  once  n^ade  is  prefumed  to  continue  till 
(be  contrary  Is  found,  fo  that  the  4rft  could  not  have  been 

prefumed 
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{Jrefumed  npt  to  h^vc  cbntinued^  hzd  it  not  beoi  for  2 
Ending  whicih  ihews  it  does  n6t»  &  the  feci>nd  will  fhaUkave 
the  fame  prefinnption  in  its  ^TQur-;  or  rather  it  ihall  not  be 
^reliimed  ^[sunll  its  ^xiftencei  and -cohtiniiance  to  the  dc^ 
of  the  teflatbr  ^  it  havinjg  been  found  to  have  been  made, 
and  nothing  foimd  to  the  contrarf  of  its  exiftence,  once  fo 
proved. 

When  a  fubfeqaent  will  is  inade^  it  has  been  held  that  it 

revokes  the  iirft  of  cpurfe  j  and  it  has  been  ftirongly  argued, 

•  a  general  fubRantl^e  will  i^  a  revocation^     And  of  tiiis  opi- 

[  SJt  ]  nibii  Was  Baron  Ha/e*     But  this  fcems  loft  and  overthrown 

by  the  deciiicfn  of  Hitchiri  and  Bi^,     And  the  court  ma& 

iind  a  chaiige  o^f  the  intent. 

In  this  cafe^  as  there  was  but  one  general  devifce,  why 
Hiould  the  ieftator  have  made  another  wifl^  if  he  had  not 
changed  the  intent  with  refpeft  to  her  i 

Biit  it's  faid  the  jury  ddn*t  find  this;  They  find  that  the 
difpolitidn  is  different  j  To  what  perfons  in  particular,  or  in 
what  proportionfi  he  has  given  his  ellate^  we  don't  know ; 
but  this  we  know,  that  whereas  \\t  had  formerly  made  a 
will^  and  given  every  thing,  within  a  fe^  poiiiidsi  to  Mrs. 
HuTHvoody  he  has  now  made  a  difierent  difpofitioil. 

It  is  faid  in  Hitchm  and  Bajfet^  that  they  held  the  fecond 
will  no  revocation,  becaufe  it  did  not  appear  it  was  of  lands. 

lu  tlie  cafe  now  before  the'  couit  the  atteilatioB  proves 
this; 

'  There  it  ii^as  faid,  it  might  concern  other :  He  had  nd 
other  ;  for  as  to  the  io,oool.  three  witncfles  were  not  n©- 
ceilary  \  he  being  tenant  in  tail,  rem$ind6r  ia  fee  to  hkrifelf, 
might  make  the  money,  to  be  laid  out  in  bnds^  to  pafs  as 
tnoney  again. 

2  Peere  IVilnams^  a?!*  And  a  man  in  fiith  circuinftan« 
ces,  I  take  it,  may  apply  to  a  court  of  equity,  and  obtain, 
as  of  courfc,  to  have  the  moijey  released,  ahd  to  difp6fe  of 
it  not  as  lands,  but  money,  iincc  the  whole  mtereft  b  in 
him; 

[LcMrd  Mansfield-^ khcT  he  hzi  made  his  cleAibn.] 

Serjeant  ///// — I  tliink  before  he  has  made  his  elc6ticm  it 
is  land  to  all  intents  and  purpofes* 

Loan  of  money,  where  Lord  Hardawke  detettnined  that 
the  money  which  flood  as  lands,  under  fettlement,  with  li- 
mitation in  tail,  and  a  fee,  expeAant  to  the  fame  perfba, 
were  not  liable  to  the  loan,  it  being  a  fimplc  contra£l>  and 
the  eleftien  not  determined. 

.     .  Lwd 
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Lord  Mansfitld-^Yiit  was  a  cafe  vrhxrt  thfc  p^fihi,  wdcffe 
tprcftntativc  rcfiiftd  to  pay,  had  borrowed  the  fiim  upeii 
^e  fccuHty  of  lands^,  tleclariDg  l^  letter  lie  hiid  money  ia 
RDhancery  to  anfwer  the  debt.  And  yet  they  were  conlideN 
[cd  3s  Luids,  notwithfbtnding  this  declaration% 

Serjeant  /5Bi7— If  the  jury  have  not  foiind  that  he  dcftk^y* 
ed  the  fecond  will^  tHey  prefume  its  exiftence }  they  WiU  not 
fnd  that  he  deftroyed  it. 

And  VhcAcrthe  wiH,  if  it  fliotild  appear,  and  i*«c  could  C  57I  J 
know  wiiat  it  n^ras,  agree  or  difagree,  fince  it  does  not  sqppear, 
unlefs  Mx^.  Humvocd  can  ihew  it  does  not  difagree  with  lier 
cUIm  by  the  ffeincr,  which  is  now  an  imperfe^  title  without 
the  fecond,  the  heir  fhall  take  for  the  tiAdeitainty  \  for  he 
makes  no  title  under  ii  tnll,  but  ta^es  by  adb  of  hw,  unle6 
therie  be  a  trlear  title  againft  him :  And  no  party  (hall  be 
obliged  to  Oiew  an  inftrUment  to  Tupport  his  title^  except  he 
trho  ckdms  under  it.  Now  the  devilce>  who  has  no  ckim 
iMit  by  the  h^  will  of  the  teftator,  continued  by  him)  in  her 
r^vcnir,  to  his  death,  muft  (hewj  that  Si  will,  afterwards 
provfcd  to  be  made,  and  tvliich,  pHmd  facie^  cannot  be  in 
her  fiivodr,  (efpecially  when  Ae  was  general  dcvifec  of  \\nt 
urd)  did  not  defeat  or  alter  her  title  i  for  unlefs  fhe  (hews 
how  much  (he  cdn  ttifee,  ihe  fhall  take  nothing.  But  the 
heir  does  not  want  any  ad  of  the  teftator  in  his  favour,  but 
fiull  take;  often  'when  ifhere  was  the  cleared  intention  he 
ihoald  not  take,  if  that  intention  is  impofBble  or  illegal,  ct 
there  b  any  faBure  m  the  execution  of  it. 

The  cafe  in  Lev,  Tenailt  in  tail  devifing  in  feej  fuffers  a 
recovery,  dnd  takes  back  an  efbte  to  himfelf  in  fee,  with         x 
the  exprels  defign  of  effedtuating  his  will }  this  fhall  revoke 
«,  and  let  the  heir  in  to  the  eflate. 

it  is  tiot  ^t  all  material  whether  the  heir  was  named ;  nor 
even  if  he  was  exprefsly  diflnherittd  by  the  fecond  will,  nn- 
kh  that  will  can  tJkt  efieA }  for  he  muft  take,  unlefs  fome-i* 
body  elfe  evidently  appears  on  the  will.  If  one  con  fuppbfe 
Another  devifee;  biit  it  cannot  h6  told  who  that  devifce  was, 
the  heir  fha!l  take.  Suppofe  the  lands  given  in  mortmain 
to  a  monk,  (tt*  to  a  papiil,  the  heir  (hlill  take. 

Gilbert,  «*  I  give  all  to  my  mother."— This  will  not  take 
from  tfae'lirir ;  becanfe  it  does  ndt  appear  how^  or  of  what 
l^tethe  mother  fhould  take. 

Suffer  me  to  repeat^  your  Lordfhip  caiinot  do  ah  injuftice 
b?  giving  to.the  heir,  who  has  a  clear  tide,  as  heir,  againft 
St  doubtml  one  I  but  if  you  give  to  Mrs.  Harwded^  it  will  be 
igaitaft  the  right  of  th^  heir;  and  it  muft  be  concluded, 

irt. 
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In  part  or  the  tvholc,  againft  the  mtcntioD  of  the  telbtc/. 
If  he  meant  to  give  her  the  chambers,  and  the  reft  to  fom.: 
body  clfe,.  or  the  contrary,  your  Lordfliip  gives  her  ail,  i«> 
amwer  the  intention  of  giving  her  a  part  \  and  perhaps  Kj 
might  mean  her  nothing. 

It  cannot  be  a  confirmation  ;  for  the  jury  have  found  it 
difiercnt*  .    . 

Lord  Alansfie/J—Tht  fubjeifl  is  exhauftcd :  It  has  beta 
extremely  well  argued^  and  can  admit  of  no  new  Hghc. 
[  573  1  This  is  an  ejectment  brought  for  chambers  in  LincoliiV 
Inn,  t*{  which  J*  Lacy  was  feifcd  in  fee.  He  is  zlio 
.found  by  the  fpccial  verdict  to  have  had  a  Tcverdon  in  ftv, 
expectant  on  an  eflate  tail  in  himfel/of  io,oooL  remain- 
ing to  be  fettled,  in  hands. 

April  1 7484  A  will  was  made,  which  is  found  by  ll  - 
yerdi^f t  to  be  now  exiflcnt,  of  ail  h:«  real  and  pcribnal  ciVi: . 
to  Mrs.  F.  Harwoodj  on  payment  of  certain  legacies.  Th.* 
find  another  will,  duly  attedcd  in  1 756,  and  farther  U,^. 
that  the  difpofition  made  by  the  faid  will  of  1756  was  dii* 
ferent  from  the  difpofition  of  1 746,  but  in  what  particulars 
they  know  not  \  and  J,  Lacy  died  in  1767* 

They  find  the  title  of  the  leflbr  of  the  plaintiff*  in  cjctt* 
ment,  as  niece  and  heir  at  law  of  Mr.  Lacy^ 

On  this  fpecial  verdi<^  each  part  fays  there  is  a  clear  thr 
found.  The  defendant  in  ejechnent  fays  for  her,  as  deviUt, 
and  the  other  part  fays  there  is  a  devife  inconfiftent  or  repug- 
nant, or  at  Icafl  uncertain,  on  the  finding,  fo  that  thi 
court  cannot  give  judgment  -,  nor  have  either  prayed  for  j 
venire  facias  de  novo ;  which  this  court,  as  a  court  of  error 
could  have  granted, 

The  court  mufl  conclude  from  facls  found ;  they  cannot 
find  upon  evidence.     Prefmnption  is  a  ground  of  cvklcncc : 
,  That  prcfumption  cannot  now  be  received,  as  being  evi- 

dence, and  therefore  proper  to  have  been  found  by  the  jur\', 
not  by  us. 

The  jury  have  found  this  for  the  plaintiff;  they  h-vc 
found  her  heir  at  law.  It  is  rightly  faid,  the  heir  at  lair, 
having  a  clear  titl^,  cannot  be  defeated  by  a  prefumptiau. 
You  cannot  guefs  him  out  of  his  title. 

When  there  is  a  will,  and  you  don't  know  to  whom  the 
teftator  has  intended,  you  can't  conjecture  he  meant  to  gi>  f 
from  the  heir.  Something,  therefore,  muft  be  founri 
againft  his  title,  of  the  fame  certainty  and  deameis  witJ. 
that  title  itfclf. 

Wh^t 
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What  have  tlie  jury  found  to  tVis  title  of  the  hc3r?.  A 
clear  title  under  the  will.  Ko  doubtful  cxprcfiions  upon 
the  will  :  For  if  the  will  were  not  clearly  intelligible  the  ncir 
fliould  not  lofe  his  right. 

The  heir  then  mull  repel  thj§  from  f«tfts,  ihewing  this  will 
to  have  b^en  taken  away  i  for  the  devifee's  clear  title,  like 
that  of  the  heir  at  law,  muft  be  tciken  away  by  as  clear  ixx 
one  againfl  her.  And  this  title  of  the  heir,,  or  any  dcviicc, 
againll  the  firft  will,  mufl  have  continued  to  the  death  of  the 
tcflator :  For  it  wae  lately  determined,  that  wherje  i^  will  .was 
made  with  exprefs  words  of  rcvocatiobj  and  tfiat  will  vtnd  T  574  J 
that  revocation  taken  away  by  the  teftator,  by  the  cancelling 
of  the  inftrument,  the  former  will  revives. 

What  is  found  in  this  fpecial  verdift  ?  They  fay  a  clear  d«« 
vife  oiF  the  chambers  in  Lincoln's-inn.  In  the  cafe  of  Hitcbin 
and  Bajfet  the  jury  fay  they  do  pot  find  the  teftator  devifed 
lands  by  the  fecond  will.  If  tlie  jury  had  not  faid  it,  tljic 
court  would  not  have  prcfumed  it.  And  here,  the  court 
would  not  prefume  this  different  difpotition  to  be  of  the 
chanibers,  if  the  jury  had  not  faid  any  thing }  but  the 
jury  fay,  (becaufe  they  know  nothing  of  the  matter,  they 
fay)  that  the  difpofition,  faj*r.'was  different.  If  he  had 
made  a  verbal  declaration  of  the.  difference,  this  would  war- 
rant the  finding  of  the  jury,  but  could  make  no  revocation, 
had  it  been  ever  (b;  cxprcfsly  faid  by  him  that  he  meant  to 
give  hei*  nothing,  or  had  given  her  nothing. 

It  is  a  different  difpofition  diftinguifiies  the  finding  firom 
that  of  Hitcbin  and  BaJJet^  aliud  tejlamentutn.  This  muft 
have  been  another  will,  differing  in  difpofition,  not  on  aiio-  ' 
ther  piece  of  paper  •,  for  then  it  would  be  the  fame  wilL  Nei- 
ther can  another  will  be  a  confirmation,  for  the  fame  reafon^ 
becaufe  it  muft  have  fome  difference,  to  be  another  will ) 
and  if  no  difference  it  is  not  another  will,  but  a  republica** 
tioh.  . 

A  h^w  will,  oJ:  more  properly  leftament,  of  perfonal  es- 
tate, by  the  civil  law,  muft  be  a  revocation  j  becaiife  it  car- 
ries with  it  the  making  of  a  new  executory  and  the  inaking 
of  a  new  executor  gives  him  the  refidue,  and  puts  him  in 
the  place  of  the  heir.  But  a  devifc  of  lands,  in  our  law, 
declaring  the  difpofition  the  teftator  means  to  be  made  of 
his  property  after  his  death,  is  an  appointment  of  ufes  \ 
therefore  nnift  be  of  lands  in  pofiefijon.  And  it  conftitutes 
no  univerfal  helrj  but  there  may  be  feveral  devifes,  by  fe- 
veral  inffanments,  and  of  feveral  cftates,  all  of  which  may 
ftand  together*     And  this  diftinAion  is  as  old  as  Plowdtn. 

Rr  Vide 
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Vide  £reit  and  Rigdcft. 

And  becauft  a  teftator  can  only  dcvife  fuch  cftate  is  lif 
has,  upon  this  legal  fubtlcty,  if  he  make  any  diange  inth-t 
eftate,  fo  as  to  make  it  ajiothcr  eftate,  in  law,  though  wiili 
a  dcfign  to  cffb^uate  his  will,  this  is  a  tc^^ocation  in  lav^ 
^  Kc  fuffcring  a  recovery  by  tenant  in  tail,  in  order  to  gi\c 
cffeu  to  his  will,  and  fo  exprefsly  declared  by  him,  was  ^ 
revocation,  bccauft  U  change  of  the  eftate;  biit  there  b no 
ground  cDntehded  of  fuch  cii*cutnftances  here. 

Thcf c  is  iio  revocation  then  j  for  I  can't  fee  Iny  diffcrcnc? 
bctv^Ten  this. and  the  cafe  of  Hitchin  and  Bafet. 
I  57S  3  The  vholc  ttittis  upon  a  fallacity,  the  ground  of  unccr- 
tainty.  The  cafe  is,  the  heir  fliall  not  be  defeated  by  ^T^ 
uncertainty :  And  \vhcn  there  is  an  uncertain  dcvife  to  -iii, 
Othcf  petfbn,  it  is  Void. 

fitit  tvhen  a  will  api>ears  certain  on  the  face  of  it,  this  is  a^ 
clcaf  a  title  by  devife  as  the  other  by  defcent,  and  mufi 
ovcrfct  by  a  certainty  ngainft  it.     And  therefore,  1  thiu'K' 
in  this  cafe,  the  fpecial  verdicl  has  not  found  a  revocatici. 
nor,  'cbnleqliently,  a  title  in  the  heir  againft  the  de\ifce. 

Mr.  J\iftice  AJlon^^—X  can  add  nothing  to  what  has  been  1" 
.     fully  faid  by  his  Lordfhip,  and  am  entirely  of  the  fame  cpi 
nion. 

The  two  ofher  judges  ot  the  fame  opinidtt. 
'  Judgment  of  the  Common  Pleas  reversed. 

Afterwards,  on  an  appeal  to  the  House  of  LonD-^ 
Judgment  of  the  King's  Eench  afI'irmed. 

[Note,  A  wofthy  friciid,  to  whom  I  am  in  many  refjxv 
6bl!ged,  has  given  me  a  note  of  Glazier  and  G/^er,  ^hkl 
is  alluded  to  in  the  argument,  and  fteins  to  have  been 
leading  cafe  in  the  Judgment ;  and  1  know  not  that  it  is  ^r 
where  reported,  and  therefore  hope  it  will  not  be  mu^ 
ceptablc  here^  It  Was  thus  j  £.  R*  Hilary  term,  lo  G.  : 
n'^o] 

This  caufe  csmc  before  the  court  on  a  motion  for  a  r.c 
:  trial,  a  verdi£l  having  been  given  for  the  defendant  at  E.ii 

Grimftead*      In    ejcdtment,   and   upoh   argumait,    it  *; 
peared, 

That  Jotfft  GlaiiteTy  having  made  his  l/^riH,  dcvifcd  !:rv 
to  his  firft,  fccond,  imd  third  fon,  and  a  pecuniary  Jcg3i 
to  his  daughter  5  but  the  girl  foon  after  marrying,  the  fathf 
found  it  neceiTary  to  make  fome  alteration  in  his  will.  H 
accordingly  folemnly  revo feres  his  will  by  a  fubfequcnt  or.' 
Tvhich  made  only  this  fimple  alteration  in  the  devifes  and  i( 
gacics,  viz.  a  legacy  to  the  huiband  of  the  dauRhtcr. 
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At  the  old  man's  death  the  fecond  will  was  found  crnceil'* 
cd.  The  eldeft  fon,  therefore  entered,  as  heir  at  law; 
agahift  whom  this  eje<^ment  was  brought,  by  the  advice  of 
ronnfcl,  for  the  lands  dcvifed  by  the  firft  will  to  the  fecond 
ind  third  fons. 

Mr.  B^ron  Smythe,  before  "whom  the  caufe  was  trledj  was 
of  opinion,  that  the  firft  will  being  folemnly  revoked,  it 
:ould    not  revive  without  republication,  by  cancelling  the.  [  $1^  3 
fecond.     And  accordingly  a  verdiit  was  found  forthedc^ 
Pendant. 

Upon  a  motion  for  a  new  trial,  Dunning j  folicitor-general, 
contended,  (hewing  caufe  againft  a  new  trial,  that  the  law 
was  as  ftated  by  the  learned  judge.  That  to  fet  up  any 
other  rule,  would  be  to  opeil  a  door  to  thofe  inconveniences 
which  the  ftatuteof  frauds  meant  to  guard  againft.  That 
the  will  muft  be  prefumcd  to  be  cancelled  by  the  teftator ; 
and  therefore  he  Was  fairly  taken  to  be  dead  inteftate. 

Lord  Mansfield^  Chief  Jufticc — (without  fuffering  the 
counfel  to  go  on  who  Were  on  the  other  fide,  contending 
for  a  new  trial) — It's  impoffible  this  verdift  fliould  ftand. 
The  cafe  of  wills  fpems  to  be  exadlly  within  the  reaion  of 
the  rule  relative  to  afts  of  parliament.  If  a  repealing  fta- 
tute  be  repealed ;  by  the  repealing  only,  the  firft  ftatute  is 
revived  ;  So  a  revoking  will,  by  revoking  or  cancelling, 
revives  the  firft  revoked  will. 

Befides,  if  the  cancelled  will  could  never  ht  given  in  evi- 
dence to  eftablifli  fuch  a  will^  (by  reafon  of  the  cancellation) 
it  cannot  be  produced  as  a  revocation  of  the  firft  will  \  So 
that^  that  will  muft  neceflarily  be  ftanding )  and  the  plain- 
tiff has  a  right  tt>^  the  dcvifes  under  that  will. 

Tatesj  Juftice — lam  of  the  fame  opinion:  There  is  a 
cafe  of  Onions  v.  Tryers^  <lircftly  in  point. 

AJlon^  Juftice,  abfent,  as  one  of  the  lords  commi£ioners 
In  canceilaria. 
iVillesj  Juftice,  concurred,  in  omnibus. 

Corporation  of  Kingfton  upon  Hull  againft 
Horner. 

ITAECLARATION  ftatci  the  borojighof  Kingfton  upoii  • 
iJL^  Hull  to  be  a  very  ancient  borough  :  And  that  from 
jted  before  1772,  to  wit,  from  timd  whereof  the  memory  of 
"^^n  runneth  not  to  the  contrary^  the  faid  corporation  had 
«cn  actuftomed  to  receive,  and  of  right  ought  to  receive, 
R  r  a  a  cqrtaim 
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a  certain  rateaHc  toll,  tt>  wft,  Sd.  tot  every  laft  of  leu 
and  of  fome  other  articles,  according  to  proportions  fcitc 
in  the  declaration. 

Entry  on  the  corporation  booics  as  for  back  as  J?.  3- 
[  5/7  J       There  was  a  great  variety  of  evidence  from  the  corpor 
tfoft  books,   y^.  relative  to  the  pcrfon  appointed  from  tin 
time  to  receive  the  toll,  and  the  payment  of  it. 

-  Lord  Mamfic/d  left  it  to  tile  jury,  whether  they  wo:.! 
prefumc  a  charter,  \Vith  direftiohs  that  variance  in  the  rs 
ing  of  the  articles  would  not  be  an  objection  to  the  cLum. 

The  jury  found  for  the  corporation. 

Oh  a  motion  for  a  new  trial  it  was  obgeflcd  by  Mr.  Di 
fiJftgf  that  upon  the  evidence  the  jury  ought  not  to  hr 
found  for  the  plaintiff;  for  that  they  were  niot  warrantcu 
prefume  a  charter,  as  dif efted  in  tKisI  cafe ;  the  inftiti::;: 
of  the  corporation  having  been  within  time  of  legal  n. 
mory. 

a'dly,  Bccaufe  the  thing  prefcriBed  for  vrsA  fubfcquent 
the  exigence  of  the  corporation,  which  \tTii  itfelf  wi:h 
time  of  inemory  5  fb  that  tiiere  could  -Be  no  Icgril  prefer 
tjon. 

Tlint  as  to  thfe  cdfc  where  d  recdtrcfy  ^«  pl'efmtitd,  fr  I 
a  charge  in  an  attorney's  bill^  it  was  nothing  but  cvidenc- 1 
forirender  of  tenant  for  life,  for  the  purpofe  of  makirj 
tenant  to  the  precipe.  But  a  record  artd  (fccd  in  pau  \ 
very  different.  J 

The  caft  of  the  Earl  of  Lc'iccjltry  \  khotr  ittot  wh; 
w.ts. 

[Lord   MahsfeUJ—\{\x'if7i%  S/dfiey^iA  6f  Lctcffify 
lofl  the  cftatc,  I  thjiiti  fbl*  ^ant  of  preTuming.] 

•  Bcfittles  thcfc  cdics  we  were  itifotmed  of  sn  opinirr 
which,  I  ftiall  always  ptiy  rfl  pbfliMe  refpeft  arid  deferci 
fomcthing  which  has  beeii  Paid  to  liaVc  drbpt  from 
Lordihip  at  njfi  pritiSy  and  other  cauics  :  Yoih*  l^yxK. 
will  inform  us  of  the  circilmftances  of  thoft  cafe, 
therefore  I  (hall  not  cite  them.  I  only  fubmit,  that,  a 
as  I  have  been  ever  able  to  karn,  there  ha%c  been  nl 
lemn  deciflons  againft  us. 

[Lord  Mnnsjield — I  remember,  before  our  laft 
ffjhipns  bill  was  ever  dreamt  of,  a  cafe  *heft  Idftg  poiic 
(i)ippofe  an  hundred  years)  fuppofing  the  cftate  could 
t  le^al  commencement^  thotigh  it  could  not  operate  25 
thight  be  evidence  for  prefumption  of  title-  And  *. 
cafe  of  >MaidJIone^  fuppoling  the  title  could  have  a  grov 
lawful  commencement,  poflcffion  of  eighty  years  ni:i;f 

prcTuni 
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prcfiiipptive  evidence  ;    thqugh  no  title  i?   a  prefcf  ip^tlon  • 
againft  thechiircti,  any  more  than  sigainft  tKe  king.] 

Mr.  DuTtmng-^'l  did  not  maintain  in  the  fuirextent  that  [578  3 
a  charter  cannot  he  prcfumed,  an,tecedent  to  the  4aXe  of 
legal  prefcription. 

The  attention  the  law  pays  to  the  pcrifliing  nature  cF 
charters,  however  politic  it  might  be  if  the  law  would  ex- 
tend it  farther,  defcends  no  lower  than  1123,  the  year  of 
R,  1.  acceflion.  Till  thofe  to  whom  it  belongs  (hall  think 
fit  to  reduce  the  time,  I  approhcnd  the  courts  of  law  will 
not  amend  the  law.  . 

The  cafes  before  your  LordQiip  roiglit  tje  where  the 
whole  field  of  poffible  time  was  open  j  but  here  they  muft  ' 

prefume  a  title  fubicqycnt  to  the  tq-m  of  preicription. 

A  charter  of  confirmation  is  produced,  which  is  a  thing 
now  confldered  not  neceffary  in  law,  and  yet  the  eflential 
original  charter  ^s  to  be  prefumed  loft,  without  proof  .tjiat  it 
ever  exiftcd. 

At  one  particular  period  they  ufe  in  their  .entry  [tliis  I 
think  was  1681]  the  words,  ^*  and  the  following  rates 
added,"  then  certain  rates  are  Ijpecially  ftatcd.  They  then 
thought  thcmfelves  poflclTed  of  the  legiflative  autliority  xo 
jidd  to  the  quantum  0/  encreafe  the  number  of  thefe  tolls. 
If  it  ihall  appear  to  the  court  they  have  not  better  ground  P 
go  on  for  the  tolls  they  now  claim,  I  fuppofe  the  court  will 
hardly  aid  them  in  this  Angular  ide^,  whatever  may  be 
thought  of  the  other  point  of  pjefcription,  which  by' this 
variance  they  feem  to  abandon. 

But  the  corporation  received  ^  charter  from  Charia  the     . 
ad,  which  Jn  conficieration  Qf  repairs  confirms  the  duties 
with  certain  exceptions  j  }f  the  corporation  had  been  in  pofr 
fcflion  of  a  .claim  without  rei[lri<^ions,  would  they  have  ac- 
cepted one  with  fo  many  fuch  reftriftlons. 

I  conceive  that  no  fiftion  of  law  will  make  merchants 
trading  liable  to  thefe  duties,  fo  varied,  fa  different  from  the 
fuppofed  authority;  aqd  that  this  authority  cannot  com- 
mence by  prefumption  in  .modern  times. 

Lord  Mansfield — Had  you  inlpeilion  of  all  their  .enr 
trii^  ? 

Anfwer— "We  had  a  certain  cojifined  infpedion  from  ,thc 
entry  .1575,  aitd  a  little  antecedent^  an4  fomc  papers  rela- 
tive to  their  entries. 

Had  yqu  any  iufpeiSlion  of  entries  feom  I44i>  and  between 
thattimeio  .i.c7s  ? 

•  .Mr. 
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C  579  3       ^^'  Duffning  in  anfwcr  to  this  faid — ^Therc  was  a  bw. 
which  he  thought  related  to  R.  2.  written  in.  court  hand,  h' 
in  very  bad  court  hand,   otherwifc  he  faid,   he  fancied 
would  not  have  been  very  diflScult  to  him. 

Lord  Mansfield  faid  farther,  that  gircat  length  of  pofTe 
fion,  though  not  operating  within  the  ftanitc  of  limitaticc 
is  yet  Ibrong  evidence  of  a  right  beginning  if  there  can  I 
any. 

It  is  very  properly  anfWcred  on  your  part,  faid  his  Lrr. 
fliip  to  Mr.  Dunningy  by  obferving,  that  hot  even  tbe  l- 
rough  itfcJf  is  a  borough  by  prefcription. 


One  ground  fupports  the  verdift,  if  any  proof  of  it  \ 


on  which  I  have  nq  opinion.  The  evidence  is  ftated  of 
poirt  before  5  i?.  2.  And  if  a  port,  and  there  were  aiiy  t' 
ties,  thofe  duties  muft  be  in  confideration  of  the  pcj 
>Sayrcriffj  was  the  name,  dudum  of  wliat  ?  Not  the  river,  t 
fcrved  Mr.  Juftice  AJlott^  but  certainly  the  port. 

Mr.  Dumung  contended — ^That  the  -Hi*//,  formerly  ci! 
Sayrcriffe^  meaht  tl^e  river  of  HitUi  from  whence  the  tov 
took  its  name  5  and  not  the  port. 

Then  faid  Mr.  Dunmng^  a^  to  the  fecond  ground,  : 
prefumption  comes  within  very  narrow  limits — ^A  xcry  1, 
cial  kind  of  prefumption  \  that  there  was  fuch  a  charter  ! 
tween  1382  and  14^1,  and  that  this  charter  is  loft,  and  t 
others  are  preferved. 

[Lord  idamfidd — Are  the  duties  now  in  queftion  of  t 
lame  fpccies  with  thofe  granted  by  any  of  the  chaner^  :"; 

Note,  I  iinderftand  it  appeared  that  as  to  moft  part  th 
'  were ;  but  not  as  to  all. 

Lord  Mansfield — ordered  to  ftand  over  till  the  next  d 
he  being  to  go  to  the  Houfc  of  Lords. 

It  was  further  argued  accordingly  on  the  loth  of  Ji: 
and  Mr.  Wallace  contended,  that  a  charter  might  prop- 
be  prefumed  in  this  cafe. 

Impropriation  prefumed  to  have  been  made  and  the  ;. 
fumption  taken  within  the  reign  oi  Ed.  4.  Grant  of  : 
crown  prefumed  wltliin  the  time  of  legal  memory,  nai:. 
in  the  reign  of  Ed,  3. 
[  580  ]  The  pofTefflon  appears  to  have  been  undiftorbed  for  th 
hundred  years  5  there  is  cxprefs  evidence  almoft  through' 
that  time,  and  implied  evidence  as  to  the  reft,  there  ix« 
none  to  the  contrary. 

Will  a  recent  addition  of  duties  by  the  mayor  and  ale 
men  annihilate  djities,  to  which  they  were  entitled  near  tk 
hundred  years  before. 

\ 
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He  concluded  with  reprefenting  the  ruinous  ftatc  in  whic^j 
the  harbour  would  be,  if  the  court  Ihoyld  determine  n^ 
grant  of  thefe  duties  was  prefumable. 

Lord  Mansfield — I  fancy  Lord  Lekejln^%.  cafe  was,  no  rc- 
cnrery  upon  record  to  be  found ;  upon  alkins;  the  jury  what 
thc)'  believed  of  the  recovery  upon  evidence  they  prefumed. 

And  this  wis  Grenvitle's  cafe,  and  the  recovery  prefumed 
in  the  year  1 700. 

Mr.  Dunning  (ald^  (as  to  the  Earl  of  Leicejler*%  cafe  I  be- 
lieve) that  the  rolls  were  wanting  during  that  year. 

Lord  Mansfieid^VhaX  makes  it  a  very  clear  cafe  indeed. 

Lord  Mansfield — You  know  in  the  famous  cafe  of  Loryl     " 
P.trbeck^  thpy  cQuld  not  find  the  exiftent  patent  j  but  the 
entry  was  admitted  as  evidence  upon  an  excellent  fpccch  of 
L'jrJ   Nottin^ham^  though  entry  Cannot  create  the  titl^  of 
\iiCOunt,  though  it  might  of  baronet  ] 

King  and  Carpenter  was  cited  of  preAimpiion,  where  the 
Article  afFcited  by  the  prcfumption  w^s  introduced  wkhih 
nine  of  memory. 

Mr.  W^allace  again  urged— -That  if  the  firft  propofltion 
hid  down  as  the  foundatfon  of.  his  argument  was  right,  that 
9  grant  was  prefumable,  it  ought  here  to  be  prefumed  \  -and 
the  jury  not  to  iit  twenty-four  hours  longer  without  any 
profpcft  of  new  evidence,  to  try  whether  they  could  find  a 
poflibility  to  think  Qtherwife.  That  if  there  ever  was  u 
ground  of  prefumption  there  was  in  this  cafe. 

Mr.  Dunrtingy  contra — x\\?Lt  he  had  nothing  to  add  upon 
the  cafis  to  the  propofitipn,  whether  tlie  grant,  if  it  be  prd- 
fumable^  ought  to  be  here  prefumed.       '  ''   ■  ' 

As  to  the  deplorable  diflrefs  of  their  corporation  and  their 
aD  at  ftake^  and  they  fighting ^r^  arts  etfocisy  if  there  was  any 
truth  in  his  Inftruftiqns  on  the  part  of  his  client,  the  other  [  rjl   1 
undifputcd  tolls  were  twenty  times  more  valuable,  and  ade-: 
tjuatcto  the  building  and  repair  of  the  port. 

That  this  was  not  the  firft  cafe  of  the  kind  that  had  beea 
difputcd  with  this  corporation ;  for  that  there  had  been  ano- 
ther conteft  upon  tolls,  only  with  difltrent  plaintitFs  a  few 
years  ago  ;  and  they  then  put  their  r?ght  upon  the  charter 
of  *.  2. 

That  \i  'was  not  impoflihle  on  time  given  on  either  Sde  to 
nmend  their  cafe,  that  he  thought's  careful  infpection  oTtHc 
books  would  produce  fomcthing  material. 

Itis^alfb  very  extraordinary,  that  every  reign  has  fupplled 
charters  down  to  Rl'i%aheih  \  and  yet  this  charier  is.  unfortu- 
nately not  10  be  found. 

As 
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As  to  Lord  Leicefierh  cafc>  Mr.  Dunning^  faid  he  nxiicr- 
Hobd  tlie  dccifion  had  been  about  an  attorney's  bill,  whkh 
gave  evidence  fatisfaftory  in  point  of  fact,  if  it  had  been 
conipetent  in  point  of  law.  .  A*id  upon  InfpctUon  the  whole 
rolls,  either  of  that  reign  oV  pf  that  year,  were  found  want- 
ing; that  this  was  what  had  been  rcprefentcd  to  hliu, 
though  he  believed  not  by  any  body  who  had  a  very  accurate 
knowledge  of  the  cafe,*  and  that,  if  ever  looked  into,  he 
thought  it  w^uld  be  found  foroewhat  like  this  ftsKe  of  it, 
whether  it.  were  a  n'ji  prim  Cafe,  or  more  folemnly  deter- 
mined. 

Xl^t  |ic  hoped,  the  more  anticnt  cafes  would  be  of  ftill 
\tk  importance  as  applied  agaiaft  him. 

That  the  cafe  in  Shoix^cr^  on  a  clain)  of  cg^ds  imported, 
turned  upon  other  points*. 

The  nrft  objeAion  was,  that  in  a  quo  warranto  the  crowu 
is  concluded  upunthe  mcrQ  right;  but  upon  an  informa- 
tion not. 

Another,  as  to  the  competency  of  the  witneffcs,  for  ihr 
on  Ml  hue  and  cry  the  hundred  could  not  be  witn^.* 

Nor  for  pariih  dues,  parifliioners. 

Nor  legatees  of  however  fmall  fuip^^  witneflcs  upon  will.. 
[It  is  ufual  now  to  TelcaJe,] 

Another,  that  a  verdift  in  tlie  cafe  of  a  private  perfon 
was  not  eyiden^e  atgainft  the  crown, 
C  58^  3  They  came  to  the  cafe  by  comparifon  of  nuifanccs,  with 
.prcjEcriptivc  rights  allowed  and  recognized  by  law,  and  wii'.^- 
ever  within  time  of  memory  has  been  judicially,  or  by 
parliamentary  authority,  confidered  as  a  nuifance,  fails 
prefcription,  which  muft  be  an  immemorial  continued  right 
unb[iterrupted,  at  leaft  not  otherwife  interrupted  than  b.^ 
wrong.+  They  find  that  in  the  time  of  EdtuarJ  coals  v^crt 
complained  of  as  a  nuifancc  ^  they  do  not  therefo;^  thirk 
there  is  evidence  of  an  exlftcnt  prefcriptivc  right:  Nor: 
there  in  that  cafe  any  attempt  to  iiipport  the  claim,  by  pre 
fumptiop  of  a  grant. 

The  cafe  in  Cohf  I  think,  will  not  diiagrec  with  ni* 
ideas,^  or  with  the  caufc  fhewn  for  a  new  trial,  when  I  ihc** 
what  I  do  admit. 

I  never  meant  to  fey,  that  grants  of  the  crown  were  co: 
prefumable ;  for  the  law  always  founds  prefcrippve  corjv- 
rations  upon  prefumption. 

Uu; 
^  Ttftis  in  caafa  fui  privati  ncn  e(t  audiendus. 
■f  Confuciudo  fexncl  rcprobata  non  potefl  aropUus  mdaci. 
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fiu:  I  QSiij  maintaiiieil  th^t  it  \fa8  not  competent  to  pre 
■*xT.c  a  grants  in  -a  cafe  where  ufage  was  not  referred,  or 
rjicmible,  to  a  time  beyonc}  memory. 

The  firjft  cafe  cited  on  the  other  fide  Mr.  Jpuamng  juft  ' 
ij)okc  to,  and  then  proceeded  to  the  fecond,  which  he  faid 
\^zs  of  much  greater  inipprtance.  Namely,  fupppfing  the 
cro^m  when  granting  Uie  manor  was  feized  of  the  ad« 
.^'.rfcn,  whether  it  Ihould  pafs  by  a  grant  of  the  manor 
ran  ft^rii/untilf^^xh^t  the  court  held  not,  an4  perhaps  upon 
fome  old  ilatutes, 

[Lord  Mansfield — ^I  fuppofe  upon  the  ground  that  the 
crown  muft  grant  by  express  words ;  for  in  cafe  of  a,  pri- 
\^t  perfon  it  would  be  acictiowledged  good.] 

Mr,  Dunning  continued^--rThat  neither  in  this  caie  lafl 
nientioned,  nor  in  the  cafe  before,  was  there  any  thing  to 
coniine  the  prefumption  to  a  time  within  legal  memory. 

As  to  the  charter  of  ^.  2.  that  if  the  court  could  tranflate 
::  Vi  granting  to  a  port  then  exifting,  all  prefumption  would 
then  be  oinneceflary  and.  opt  of  the  queftion ;  the  duties 
trauld  follow  of  courfe,  and  be  incidents  neceiT^rUy  carried 
with  the  port.  But  that  coniidering  the  charter  he  could 
not,  cither  in  grammar  or  rcafon,  think  it  lefs  than  a  crea- 
tion of  the  port.  The  king,  fpeaking  to  the  corporation,  [  S^3  2 
^t62it;i—TConceJfimus  quantuin  in  nobis }  v/hat  is  the  mean* 
ing  of  this  qualifying  claufe,  if  the  corporation  had  at  that 
cinie  a  port  and  the  duties  incident  ?  He  added,  I  imagine 
it  was  then  doubted,  whether  the  king  could  gnmt  to  others 
to  make  a  port,  though  he  could  make  pne  himfelf. 

And  bdidcs  the  charter  farther  fays,  «  in  meliaraiiomm 
fjus  vil/a,  quod  ipfi  et  hsr^des  habeant  portuniy  is  it  the  phrafe 
in  granting  an  exlAent  thing  ?  Concejftmus  portum  would 
have  been  intelligible ;  all  the  reft  is  furplufage  ;  or  con- 
trary to  the  idea  maintained  againft  us. 

1  took  notice  yeftcrday,  that  the  limits  of  the  port  were 
ilefcribed  by  the  charter,  which  would  have  been  of  no  ufc 
if  this  was  antient  port. 

Whether  the  port  was  created  by  the  charter  or  not,  Sayr- 
creek  [or  Sayrcriffc  qu.]  w^  the  name  of  the  ftream  which 
was  called  Hull,  at  the  time  of  that  charter. 

If  the  corporation  had  the  port  before,  could  it  have  been 
cvuxum  viiU  by  the  inftrument  ?  But  (f  the  crown  intend- 
ed an  annexation  in  future,  and  the  refultof  the  inftryment, 
then  the  court  will  fee  the  crown  had  tl^e  erqdting  a  port  in 
coatemplation,  which,  w)ien  granted,  was  to  be  ax^nexed  to 
the  town  of  HulL 

Granted, 
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Granted,  that  they  were  to  have  a  port  ita  quod  fo^r.: 
^i'ljicare  domos  katas  etjiaiethasy  theft  arc  things  without  which 
a  port  cannot  ei^ift — quays  and  wharfs  5  therefore  diey  were 
to  do  what  was  neceflsry  to  m^ke  a  port,  there  nc^  havir.5 
been  one  antecedently.  * 

They  were  to  this  port,  and  to  what  purpofes  ?  Ai  oe- 
fcnftonem  augment athtiem  evf^ndationem  et falvatknem  vilU  frs-- 
diil4t.  This  was  to  be  ta  the  prcfervation  and  encoung-- 
ment  of  the  town,  by  giving  them  commerce,  which  t .' 
then  they  Jiad  jxot  \  and  a  port,  vfhich  till  thdi  they  hiJ 
not. 

'  They  are  to  do  this,  wlUch  the  charter  authorifes  them  i- 
do,  without  impeachment  from  the  king  nud  his  hc-"^ 
thefe  words  import  not  limply  an  authority  to  make  a  p^r, 
to  raiTe  ftaithes  and  quays  ;  but  that  the  works  of  their  o.mi 
hands  iliQuld  he  fully  enjoyed  by  them,  without  any  fonH^.r 
recourfe  to  the  regal  prerogative ;  which  would  ha^c  be-.n, 
rnnccelFary  and  yer)'  i^nufual,  if  he  had  granted  them  a  pert 
already  known  and  defined  by  certain  limits. 

Charier  of  1    J?.    i^,-^quad  conceJRmiu   in  cuxUittm  vU.* 

nojlra  praSffa  paviertditj  a  toll  de  rebus  verjafihis  ad  earJi  1 

vcr.'teniibus  without  any  diftinftion  between  alien  or  citiztrr, 

r  -g^  1  The  goods  are  of  various  forts ;  fomc  by  land,  fome  by 

*"  fca  \  fome  of  this  country's  growth,  fome  of  foreign. 

28  J?.  K  No  fuch  word  as  port-^no  idea  answering  td 
importation  ;  no  fnch  word  as  landing^  or  anv  word  ci'.n.^ 
\alent  to  any  of  thefe. 

It  is  unaccountable  how  the  word  port  fhould  have  efcsjw 
cd  thofe  charters  if  ever  thought  of,  or  how  not  thought  oi 
if  there  was  a  port  before  the  time  of  R.  2- 

In  the  chapter  of  R.  j,  it  occurs  very  frequently  whtn 
the  port,  byadmiffion  op  all  hands,  did  cxift;  and  it  woti:.! 
have  occurred  before  in  the  aptecedent  charters,  of  £.  '• 
fcf  3,  if  the  thing  had  then  exifted  in  the  town  of  Hull, 

This  information  convinces  me,  and  will,  I  truft,  yoir 
Lordfliip,  that  there  was  no  charter  granting  duties  ama:- 
dent.  to  /?.  2.  becaufe,  I  truft,  it  will  api>car,  that  the  |v  r. 
itfelf  did  not  before  exift  5  and  the  difference  of  the  wor«h 
in  what  I  conceive  to  be  the  charters  antecedent  and  fubic- 
quent  to  its  exiftencc  proves  this. 

E,  3,   Statutum  de  prarogaiiva  regis^  if  the  king  gnms- 
manor  and  the  appurtenances,  the  advowfon  will  no:  p.'^ ; 
fo  in  this  cafe,  if  the  king  had  the  duties,  which  by  the  c: 
before  the  court  he  neither  had,-  nor  could  have  in  th's  cr^ 
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they  would  not  have  paflcd  by  the  grant  of  the  port  with 
its  afypurtenances.   • 

Submitted  farther,  that  the  king  could  not  have  the  du- 
t'cs,  unlcfs  by  acl  of  parliament.  That,  in  the  time  ot 
James  the  Fu-ft,  by  the  arguments  of  Sir  John  Davie,  and 
uivertonj  it  appeared,  if  it  were  decent  to  fay  it,  where 
two  fo  great  men  differed,  that  what  are  there  called  com- 
mon law  duties  were  never  in  tlic  crown  by  common  law, 
but  arofe  by  the  ftatutc.  And  Lord  Vau^han  fays,  he  won- 
iloTj  howf  fo  great  a  man  as  Sir  John  Davie  could  doubt. 
Lord  Hardwicke  cited  this  cafe.     Vide  Vez. 

12  Co.  34.  Cafe  of  cuiloms,  fubfidies,  and  impofition^i 
Lord  CqIc^  refers  to  the  ftatute  34  £.  i.  de  talhgio  non  conce* 
(Undo,  to  magna  charta,  and  to  divers  flatutes  and  precedents 
in  the  books,  exprefsly  againft  new  impodtions  by  the  crown* 
And  by  the  ftatute  of  7  R,  2.  juft  after  the  charter  now  in 
queftion,  magna  chaxia,  and  the  other  charters  of  the  liber- 
ties of  the  pcopl?,  were  confirmed. 

There  are  many  inftances,  in  which  the  power  of  the 
crown  is  jiow  underftpod  reftrained,  in  which  it  before  was 
oot  fo  underftoodf  Tbere  were  in  fcVeral  borough  towns 
prefcriptions  contrary  to  the  natural  *  and  civil  rights  of  fub-  [  585  ] 
jccb,  and  detrimental  to  trade.  Thefe  are  not  maintaina- 
ble now,  nor  were  three  hundred  years  ago :  There  muft  be 
a  ftrift  prefcription  to  fupport  them. 

It  hais  been  faid  (and  if  this  had  been  a  cafe  where  the 
crown  might  have  had  the  duties  in  confideration  of  repairs, 
it  might  have  been  applied  to  this  if  to  any  cafe).  It  has 
been  faid,'  as  your  Lordfhip's  opinion,  that  if  there  was  a 
ftnft  legal  prefcription,  even  an  aci  of  parliament  Ihould  be 
prcfumed :  But  this  would  not  be  a  cafe  of  fuch  prefump- 
t*.on ;  nor  a  cafe  in  which,  1  apprehend,  the  crown  could 
have  granted  duties.  The  crown  has  the  opening  and  {hut- 
ting of  the  ports  for  the  defence  of  this  kingdom  5  but  hot 
to  make  gain  of  them:  The  one  is  protection,  the  other 
Okpilation. 

It  was  very  natural  in  the  time  of  James  the  Second  they 
fliould  apply,  at  that  nice  jundlure,  for  new  duties  to  be 
granted  ;  when  they  might  forcfce  their  ufurpcd  duties  were 
in  probable  danger  of  falling. 

It  was  ftated,  that  King  Richard  had  the  port  and  duties 
in  fee :  I  infift  that  he  never  hafi  the  duties  at  all.    If  he  had, 

they 

*  There  are  natural  rights,  againft  which  there  cannot  even  be  2  pr^ 
icripDolLi  * 
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they  muft  h^ve  been  granted  to  the  corporation,  under  th? 
term  profits  or  cuftoms,  or  fbmething  implying  a  burthen 
to  the  fubjccl  and  pjofit  to  the  corporation. 

I  fubmit,  as  to  tltc  claim  of  duties,  under  this  fuppofed 
prefer iptio^n,  that  it  was  founded  in  ufurp-ition,  and  could 
have  no  legal  comniencemcnt  in  the  time  of  i?.  2.  un!c&  by 
ftrift  prefcriptipn,  pr  rights  plainly  incidental  5  neitha  ot 
which,  I  contend>  have  place  here. 

Lord  Mansfield — You  go  upon  a  ground  which  quire 
overthrows  one  of  the  points  :  For  if  this  claim  could  nt%.r 
have  a  good  commencement  tj^ere  couU  be  no  prdcrip- 
tion. 

Argument  c<»itinucd, 

Vauiharfy    158.   [^i/\] 

2d  Vrz.  621.  Corporation  of  Exeter.  My  Lord  Hard* 
<vjich-  fays,  "  It  has  been  4oubt^d3  whether  the  crown  cin 
'*  have  thcfe  duties,  other  than  hv  an  aft  of  parliament  pre- 
*«  fumed  to  be  lofti"  And  that  was  thp  argument  ()ctwein 
Sir  John  Davie*  and  Telverion,  If,  tli^n,  the  crown  mult 
have  it  by  aft  of  parliament,  wluch  muft  be  within  time  of 
memory^i  how  can  a  corporation  or  private  pcrfqn  claim  it 
'  by  prefcription  ? 
f  586  ]  Mr.  Wilfofj—Thzt  it  was  hardly  poffible  Xo  add  any  thing 
to  what  liad  been  faid :  And  therefore  that  he  {hou|d  onlv 
make  an  obfervation  or  two. 

The  prcfumptipn  pf  a  grant  cannot  be  but  where  ^here  ii 
room  for  prefcription,  nor  prefcription  within  tin^e  of  me- 
mory^ he  argued  frpn)  10  Co,  88.  trefpafs.  Juftificati^^ii 
wnder  letters  ()atent.  The  court  would  not  admit  the  jufti- 
fication  for  failure  of  produftion  of  the  letters  patent  3  anJ 
there  the  danger  is  flie.wn  of  prcfmning  a  deed,  when  it 
might,  for  ought'  that  appears,  fpme  way  or  other  be  ap- 
parent, if  it  ever  exiftedj  if  {hewn  in  evidence  interlinea- 
tions, erafures,  or  the  like,  might  apjiear  ;  or  conditions  or 
limitations  on  -the  deed  :  And  it  would  be  fuhyerfiye  of  the 
true  reaion  of  the  common  law  to  let  in  fuch  evidence  of  - 
deed.  And  that  was  a  determination  in  which  Lor  J  C.ir 
himiclf  delircs  the  reader  to  obfervc,  that  all  the  judges  oi 
Engljind  concurred. 

Befidcs,  the  corjx)ra lion  have  referred  to  their  own  ordi- 
nance ;  which  they  would  not  have  done  if  thev  had  knovn 
of  a  grant  intitling  them. 

COUKT 
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CouKT'-^It  M  Jiot  an  orcKirtitce,  but  a  Hft  preftribcd  ahJ 
fet  down.  I  don't,  however,  objcft  tt>  this  obl'ervation  ;  be* 
ciufe  thcv  ought  to  tcfcr  to  the  otiginal  grant  rather  tLiil  to 
inferior  evidence. 

Argued  fartlier*  by  Mr.  Wil/ort-^Ttint  their  petition  to 
Cromwell  jprbved  fhey  had  thcfa  no  fuch  right :  And  if  fo, 
ail  antecedent  evidence  muft  be  out  of  the  cafe. 

^hat  the  corporation  would  not  be  confidcred  in  the 
light  of  a  privjite  pcrfoflj  who^  by  atcident  happening  ih 
the  family,  might  natiu^Uy  Icfe  the  evidence  of  their  title, 
without  thft  lofs  Beifig  ft  fiiattcf  of  public  tiCtoricty,  or  even 
knc^Ti  amongft  thehifcKes,  in  ncourfc  of  yeafs  after  it 
has  happened.  That  this  wai  hot  the  cafe  of  the  corpcni- 
tion  of  Hull }  and  thii  in  faft  if  they  loft,  as  appeared, 
none  of  theit  othei*  ghints,  how  is  it  th^t  thcj^  have  Idft  thi4 
only  ?  And  ftill  marc,  hdw  cati  it  be  tafcn  for  granted,  and 
with  nothing  biit  conjcfture,  that  it  ever'  exifted  ?  and  that 
defeated  by  very  ftrorig  prefumptibii  to  the  contrary. 

[Lord  MansfiM-^ih^  ground  upon  which  this  application 
has  been  made  for  a  new  tridl  (and  which  has  been  very  ably 
fuppoftcd)  IS  this— 4hat  there  Wsis  no  title  matle  out  by  the 
pkintiff,  for  the  port  duties,  which  dught  to  have  been  left 
to  the  jury :  Aiid  if  any  part  of  what  was  left  to  the  jury 
was  not  proper,  to  be  furc  a  new  trial  ought  to  be  granted. 

ift^  That  thfcre  wjb  a  port  exiftent  bcfbrc  th6  time  of  if*  p  -g»  t 
2*  with  the  fame  duties ;  and  to  prove  this  they  alledgei 
that  if  there  was  antecedently  fuch  a  port  in  the  crown,  the 
dutieii  ttilght  certainly  be  granted,  and  by  'etidence  of  tifage 
muft  be  prcfumed  to  have  been  granted  from  time  imme'» 
morial. 

If  this  W  thic,  there  b  ttti  end  of  the  hfcw  trill ;  the  jury 
hid  that  teft  thOTi  whifch  Vras  proper  to  be  left. 

ad,  Suppbfing  Ft  to  be  dear  that  there  was  no  port  bfefor^ 
the  time  cif  i?.  2.  and  theh  an  ereftloh  oi  a  port  iivithout  du- 
ties ;  it  is  tontehded,  that  the  claim  of  the  plaintiff^s  mzf 
be  fuppoftted  by  prefomptidn  of  a  grant  of  duties  between 
13S2  tod  1441. 

I  meant  to  fay  whcfa  I  began  the  finglc  ground  left  to  the 
Jttfy  wis,  "Whether  upon  the  evidence  they  would  prefume 
fuch  a.  gfaint  Between  1382  and  1441.  If  it  had  come  out 
that  there  was  no  infpeAioh  bi^foi^  I  fhouid  have  orddred  i 
iiew  ttiad  for  farAer  light.  On  bare  allegation  where  there . 
has  been  an  infpeftion,  arid  you  have  not  fince  the  term 
tt^sxA  to  fee  the  deeds>  the  court  cannot  take  it  up  on  a 

furmift 
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furmifc  of  fpoliation,  thqr  can  only  take  it  upon  tli«  jtidjfi 
report. 

Now  as  to  the  charter  o(  R.  2.   From  the  year  1441,  to 
thjc  time  when  the  queftion  arofe,  there  is  very  ftrong  cri- 
tlcnce  (including  a  prodigious  period  of  three  hundred  and 
iifty  or  iixty  years)  of  thelc  duties  taken  without  fuit  or  dll-  ' 
turbancc. 

An  hundred  years  ago  1 3  Car,  ^,  they  apply  Hating  they 
have  aright  immemorial  which  C'Adr/fi  confirms* 

Another  4  J^.  2* 

It  is  faid — "  This  charter  relates  to  duties,  and  they  lay 
*«.  their  claim  by  immemorial  ufage  and  not  by  charter."  I  am 
well  aware  why  Mr.  tVallacf  waived  infilting  upon  tlic  char- 
ter \  becaufe  the  grant  founded  upon  fuch  charter  of  R*  2* 
muft  hive  been  withiti  time  of  memory^  But  if  the  pof-  , 
ieffion  of  the-  crown,  and  the  title  of  the  crown,  be  taken 
as  the  fource  of  the  grant ;  then  it  will  be  as  a  prcfcriptivc 
right  in  the  crown  tcf  thefe  duties,  and  from  thence  dcrivc<l 
to  the  corporation  as  claiming  under  that  prefcription« 

As  to  the  obfcrvation,  that  the  ditFerence  of  the  claim  wa5 
the  ground,  this  makes  no  difference ;  they  reft  thcit  title 
tipon  a  prcfcrlpticn  however  they  make  it  out* 
E  588  ]  Then  we  come  to  the  charter :  And  it  is  fo  far  from  dear* 
that  this  was  a  creation  of  the  port  by  the  charter,  that,  if 
left  to  me,  upon  reading  the  cluuter,  I  fhould  conceive  the 
port  exifted  before. 

The  water  and  the  port  are  fynonymousi 

The  port  of  London,  the  port  of  Harwick,  go  miles  Into 
the  Tea. 

What  is  called  Sayrcteek  ?  The  port :  iTou  cannot  put 
another  conftruftion  upon  Sayrcreek,  but  as  the  name  of 
the  port.  It  could  not  be  called  Sayrcreek,  meaning  the 
town,  in  the  27  £.  i.  iirhcre  the  name  is  Hull,  and  the 
town  called  vijU  de  Kitigjton  fupra  Hull ;  and  yet  it  faysi 
iludum  vocat*  S^iyrcreek,  that  it  was  called  Sayrcreek,  a 
great  while  before,  which  the  town  was  plainly  not  for  the 
reafon  juft  given  5  but  the  port  might.  And  the  very  name 
of  creek  iaiplles  fomething  in  the  nature  of  a  port»  at  leaft 
it  does  not  imply  a  town.  What  fort  of  port,  what  trade 
or  merchandize,  what  quays  and  ftaithes,  in  another  queG> 
tion :  Probably  few,  and  of  very  little  confequence« 

Annexum  vllU  they  had  the.  port  before,  but  now  baieafii 
*  pcrtum  in  perpeiuum  annexum  villa. 

Other  words  fupport  the  conftruftion  rather  than  the 
contrary.    They  fliall  have  the  port  <«  without  the  interr^p- 

•<  tion 
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**  tion  of  our  officers  and  minlfters,"  which  w;is  very  irh- 
portant  if  the  port  cxifted  bufore,  and  the  king's  ofiiccrsr 
had  been  accuflomed  to  coUeck  for  the  crown :  But  if  the 
port  had  been  thert  erased,  it  would  have  been  undcriftood 
that  giving  it  to  the  corporation  in  perprtuum,  would  Ixave 
been  giving  all  chat  could  pafs  by  fuch  a  grant>  fcverally  and 
cxclufively. 

But  tharc  are  other  arguments,  and  fome  of  them  not 
without  weight  and  force,  to  prove  that  the  port  did  not 
exifl:  before.  There  are  arguments  therefore  of  fome  con- 
iideration  on  both  Cdes,  to  prove  that  it  did  exid  before, 
and  on  the  other  hand  that  it  did  not  At  leaft  then  it  is 
doubtful}  and  if  doubtful,  what  more  proper  to  be  left  to 
the  jury. 

What  evidence  have  they  given  ?  Above  three  hundred 
and  fifty  years  ufage,  tht  flrongeft  evidence  poffible. 

Another  queftion  was  made,  whether  the  grant  could 
have  a  legal  commencement.* 

If  the  qucflion  were  whether  fuch  charter*  \Vould  fupport 
the  claims  as  a  grant  in  confiJeration  to  repair,  I  would 
take  time  to  conflder.  It  feems  td  be  taken  iii  tlie  common.  C  5^9  J 
pleas  by  all  the  judges  ;f  and  Lord //b/f  was  cited  dejure  regk^ 
ports  are  like  markets  5  and  the  king  may  create  ports  and 
make  a  new  grant  of  tliem ;  and  authority  cited  of  a  grant 
21  £.  1 .  to  the  Countefs  of  Devonfhire. — But  without  this 
there  is  enough  left  with  regard  to  the  granting  or  refiifing 
of  a  new  trial. 

All  evidence  is  according  to  the  fubjeft  matter  to  which  ^-  ^^^  S- 
it  is  applied.    There  is  a  great  difference  between  length  of  P*  c^^b""*^ 
time  which  operates  as  a  bar,  and  length  of  time  which  cafe  of  Tyf- 
goes  in  prefumptive  evidence  of  a  right,  ftill  liable ,  to  be  fen  and 
overthrown  by  contrary  evidence,  and  not  conclufive.  Claike  fti* 

If  length  of  time  is  pleaded  in  bar  upon  the  ftatute  of  ^'*' 
limitations,  the  jury  is  bound  by  the  bar ;  though  they  and 
the  court  are  convinced  in  their  confciences,  tliq  money  was 
hevcr  paid. 

The  date  of  prefcription  is  fixed  (and  was  firft  fixed  five  DlAVrcnce 
centuries  ago)  from  the  acccflion  of  i2.  i.  but  this  will  be  *^'^^" 
fufficiently  proved  by  the  evidence  of  no  pcrfon  living,  nor  prefcrip- 
any  written  evidence  running  to  the  contrary :    But  any  tion,  and 
written  evidence  will  go  againft  this  prefumptive  and  implied  «^<*«ncc  o^ 
prefcription ;  but  the  pofitive  drift  and  fettled  legal  pre-  t*  vl^p^^ 

fcription  fcripti^n. 

*  Quod  non  habet  inltium  non  petltur  finem. 
t  Qh-  the  cafe  and  (line  to  which  hit  LordiHip  rdfcri. 
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Tcriptitm  will  operate  cffcftxiallj-  ih  bar,  be  the  title  or  tl-r 

evidence  trhicli  var  it  will. 
No  pofitivc  ^Length  of  thne  with  circ^umffailccs  has  no  jiofititc  ru!-. 
length  of  Length  of  time  is  no  bar  in  an  aftion  upon  a  bond;  a  grc^r/ 
time  (hall  tnimbcr  of  years  without  any  mtcreft  paid  upon  the  V<yT)i.y 
operate  as  may  be  a  prcflimptidn  thrft  the  bond  was  difcharged  by  ai> 
liTc^r©!^  teccilent  payment :  But  if  the  jury  fee  on  evidence  that  th: 
fcrfpSon.  ^^^  ^^  ^^^  ^ble  to  pay,  or  that  he  acknowledged  the  o^ 
Vide  Rex  ligation  Within  a  recent  tiine^  the  prefimiption  is  token  oF. 
T.  Stephens  A  charter  loft  may  certainly  be  prefiimcd  ;*  I  don't  kncp 
a^Bur.  143  ^^^  exiftcnt  thing  which  may  not  befopplicd  by  evidence. 

Prcfump-  A  record  (if  ybti  cail  flicw  it  ever  cxi'ficd)  and  has  be?  - 
lhc°Ui(?^"  loft,  you  may  fupply  it. 

tence  of  a  thing  is  jlrovcU,  and  the  thing  loft ;  prcfumption  where  the  aiitrrw^t  '^• 
^ence  of  a  thing  is  proved  Implicativcty,  by  the  etiftence  of  fomerhinfc  whirh  r^-^' 
not  have  exifted  without  it.  Ndte,  this  is  biie  tif  tht  ways  of  proving  the  higheH*  n'-.' 
important  and  cleared  of  all  poffible  truths. 

Suppofe  you  cannot  fliew  it  evei'  cxifted )  yet  cftj<mna- 
tipon  a  title,  which  could  not  be  Uttlefs  by  the  record,  ia  cv - 
"detice  of  the  exiftcnce  of  fiich  a  record,  to  let  the  par.', 
tlaiming  itito  the  benefit  of  it  as  if  it  had  aftualljr  been  pn*- 
duced. 
[  590  ]       In  Lord  Pui'bcci'a  caft  thei^  ^as  hO  pfoof  of  loft  6f  re 
cord.     He  fat  in  parliament  as  vifcbunt,  levied  a  fiiic  of  hi* 
honour  as  vifcount,  and  enjoyed  the  title  to  his  death  a.^ 
vifcount.     But  there  was  no  a^al  proof  upon  record  of  hi 
peerage.     It  happened  the  argument  was  made  unneceflary 
for  the  patent  was  found:  Yet  that  was  only  preltimptiv* 
Evidence,  for  the  letters  patent  might  have  been  never  exe 
cuted ;  and  there  are  tafes,  within  inj  memory,  of  patents 
granted  and  not  made  out,  whidi  did  not  bind  the  feing.* 
t  ca^cd  i^  would  be  very  pernicipus  (efpcdally  before  the  late  a£l  * 

x«]  etpfi-  wi^gn  j^Q  time  ^as  a  preftription  againft  the  crotjm)  that  no 
tif *n*uiium  pr^in^^pti^c  evidence  Ihould  be  adihitted  in  fupport  of  th^ 
tcmpusaa;  title  of  a  fubjeft, 

it  appears 

to  be  one  of  the  2nil»iA!s  in  the  prefcot  rels;n,  where  the  carown  has  beeb  |4eBftd  vok?- 

tarify  to  niake  a  beneficial  re4u^ion  of  its  prerogative. 

1  here  is  a  cafe  of  great  authority  in  Lord  Coke^  determir- 
hd  by  the  chanCellori  who  called  the  judges  to  his  affiftance  : 

anJ 

•  There  Is  a  very  recent   and  melancholy  tnftance,  erf"  a  f%tsiit  gnr— » 
and  not  executed,  within  every  Ones  itirmcry. 
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:ind  there  is  not  a  poffibility  in  that  cafe  of  the  prefcription 
having  been  before  time  of  memory. 

Grant  of  the  manor  of  Kimbolton,  anno  31  E,  i.     The  Beadle 
king  was  feifed  of  the  faid  manor,  to  which  the  advt)wfon**^«V^"^. 
of  the  church  of  Kimbolton  was  appendant,  and  {rranted  ??.,  ®*!j*^*» 
the   manor,  with  the  appurtenances,  to  /i.  de  Bohuncy  earl 
of  Hereford,  in  tail  general.     Tho*  the  grant  did  not  pafs, 
for  the  rcafons  there  given,   an  impropriation  is  made,  as 
under  this  grant,  which  muft  have  been  within  time  of  me- 
ntor)' ;  and  rcfolvcd  by  Lord  Elk/mere^  and  all  the  judges, 
that  the  plaiotiflf  (hall  enjoy  the  laid  re<^ory,  for  though, 
by  any  thing  which  can  now  be  fhewn,  the  impropriation  is 
defective,  *  for  that  the  ilTue  had  nothing  in  the  advowfon  •  The  «d- 
to  pafs  to  impropriee  at  the  time  of  his  grant,  yet  that  a  vowfon  not 
lawful  grant  Ihall-  be  intended  for  the  ancient  and  continual  fjjf!JJ.f ^J 
poifeflion  ;  and  that  all  fhould  be  prefumed  to  make  the  an^-cam  pcrti* 
cient  impropriation  good,  on  account  of  the  waile  occafion-  ncntlbiu. 
ed  by  time,  whereby  records,  letters  patent,  and  other  writ- 
ings, are  confumed  or  lofl.     And  it  is  obferved  in  that  cafe, 
that  ancient  poflcflion  would  hurt  inftead  of  fcrving,  if  af- 
ter the  death  of  the  parties,  and  a  fuccell&on  of  ages,  any 
objection  or  exception  &ould  prevail;  which,  if  made  in 
the  life-time  of  the  parties,  might  have  been  anfwered  but 
at  fuch  a  didance  not. 

There  is  a  cafe  from  the  duchy  of  Lancafter,  (I  don't 
rccoll«6t  the  circumdances)  where  I  left  it  to  the  jury, 
whether  they  fhould  not  preftime  there  was  a  grant  from  the 
crown.  I  then  thought  it  was  a  principle  in  law,  that  upon 
circumflances  you  may  leave  to  the  jury  (and  the  cafe  cited  [  roi  1 
is  an  authority)  to  confider  whether  they  will  prefume  a 
grant :  and  they  will  confider  upon  the  circumflances,  or  a 
court  of  equity,  if  it  properly  comes  before  them ;  but  here, 
on  fo  narrow  a  compafs  as  fifty-nine  years,  \irhether  upon 
circumfbmces  they  fhould  prefume,  would  have  been  very 
proper  to  be  confidcred  by  the  jury. 

Poffeifion  is  very  flrong  \  rather  more  than  nmc  points  of 
the  law.  Very  great  ih'ides  have  been  made  in  favour  of  it  i 
Some  which  Serjeant  Draper  has  mentioned,  of  the  prc- 
fumption  of  a  bye-law,  invented  to  fupport  ufage  which 
would  not  have  been  good  without  it. 

To  be  fure>  it  was  a  great  flride,  when  firfl  introduced, 
to  fuppofe  there  was  immemorial  cuflom  that  copyhold  lands 
Ihould  be  entailed,  though,  certainly,  there  was  no  fuch  Namely,  by 
cuftom  earlier  than  the  ilatute  of  -£.  i.  but  this  was  done  in  ^^^ 
favour  of  poflefSon :  And  it  feems  very  dangerous  to  the  ta.  13 
fubjcft,  that  there  fhould  be  no  prcfumption  againfl  the  B.  i.a.D. 

S  $  claim  "8^ 
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ckum  either  of  the  crown  or  of  the  church,  he  the  clrcuin< 
ftances  what  they  may. 

Upon  both  gtQunds,  I  think,  it  might  be  properly  kf. 
to  the  jury.  But  I  ground  it  principally  upon  the  firt't, 
that  there  was  an  old  port,  formerly  called  Sayrcreek,  with 
duties  thereto  belonging,  before  the  time  of  R,  2»  time  c^'' 
of  memory. 

•But  even  was  it  more  doubtful,  I  (houldbcvery  unwUlb? 
to  diflurb  a  verdiA,  upon  pofiefllon  of  350  years.  It  is  noi 
Concluiivc  evidence,  and  I  don't  think  it's  much  to  gniti 
them  the  benefit  of  a  verdift,  fubje^  to  obfervations  upor 
cirounftances  which  hereafter  may  come  out,  and  proballj 
be  in  farther  fupport  of  their  title. 

Curia  omnibus  assensit:  Whereupon  Rul£  '. 
fliew  caufe  why  a  new  trial  fhould  not  be  granted,  in  tli 
above  cafe,  discharged. 

[^PriMe  and  NappUrsy   il  Rep.  8.  M'tc.   10  Joe.     Inl\ 
tachment  upon  prohibition  in  the  Common  Pleas,  the  plaii 
(iff  declares  againfl:  the  defendant  proprietor  of  the  re£to: 
of  Tittenhul,  in  Somerfet ;  and  makes  title  fitwn  RoU 
Sherburne,  and  his  predeceflbrs  in  the  Priory  of  St.  Fru 
and  Paul  in  the  faid  county,  as  redlors  of  littenhul  afor 
&]d ;  for  that  the  laid  Robert  ami  all  his  predcceffitfs  in  :  r 
faid  priory  being  fcifed,  and  in  pofleffion  of  the  faid  rc^to: 
and  of  twenty-two  acres  of  land,  as  parcel  and  appuncn^: 
to  the  fame,  in  the  right  of  his  faid  priory,  on  the  aoth  ' 
March  1530,  the  faid  prior  with  his  convent  did  give  gr.: 
and  fiirrendcr  the  faid  priory,  the  laid  reflory,  &c.  and  :: 
faid.  twenty-two  acres  of  land  to  King  /f.  8.  his  heirs  and  U: 
cefTors.     And  that  by  force  thereof,  and  of  the  ftatutc 
diflblutions  31  //.  8.  King  H.  8.  was  feifed  of  the  faid  rectt 
C  592  H    in  his  detneibe,  &c.  as  in  right  of  his  crown  diichargeu 
payment  of  tithes,  and  being  fo  feifed,  OMivcyed  the  ibi. 
ritance  of  the  faid  twenty-two  acres  to  Sir  Tietnai  Fnkt  a; 
others  \  who  anno  38  of  EHz.  demifed  to  the  plaintiff  for  nii 
ty-ninc  years,  if  three  of  his  fons  or  any  of  them  fhoulc! 
long  live  *,  and  averred  their  lives,  and  that  the  defend..: 
proprietor  of  the  faid  rei^ory,  fued  tJic  plaintiff  for  tiiK 
of  com  growing  on  tlie  faid  twenty-^tivo  acres. 

And  defendant,  Napper^  alledged  a  grant,  by  letters  p 
tent  of  Queen  EUxabeth^  anno  r^gni  zd,  of  the  faJd  t^cw- 
to  Rive  and  Evelyny  and  their  heirs,  and  by  mefne  convt 
ani  cs  to  himfelf,  the  defendant  in  fee :  Whereuj^on  he 
belled  for  the  faid  titlies,  as  he  lawfully  might,  with 
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ohfyut  hocf  that  the  faid  Robirt^  late  prior,  or  his  prede- 
€<:fiars,  from  time  whereof  memory  runneth  not,  &c.  hel4 
the  faid  twenty-two  acres,  discharged  of  tithes.  On.iflu^ 
joined  the  jury  found  a  fpccral  verdift,  in  fubftancc  thus ; 
Xi>at  the  prior  and  liis  predecefibrs,  from  time  whereof^ 
Sec.  to  the  diffolution,  &c.  were  feifed  of  the  faid  twenty- 
two  acres  in  their  demefne,  as  of  fee,  in  right  of  their  faid 
priory,  and  that  one  Thomas  was  feifed  of  the  advowfon  of 
I  lie  iaid  church  of  Tittenhul,  jure  prioratus^  And  he  being 
ib  feifed,  i/.  8.  m  the  twentieth  of  his  reign,  by  letters 
patent  of  his  fpecial  favour,  certain  knowledge,  and  mere 
motion,  granted  licence  to  the  faid  Tho%ms^  then  prior,  and 
the  convent  in  his  and  their  fuccciTors,  to  impropriate,  «)n* 
folidate,  incorporate,  annex  and  unite  the  faid  church  of 
Tittenhul,  and  the  fame  fo  impropriate,  &c.  to  bold  to  their 
ufe,  &c.  charged  with  provifo  to  endow  a  vicarage,  and  % 
competent  annual  allowance  for  the  poor.  And  that  John^ 
biihop  of.  Bath  and  Wells,  4  September  1529,  by  inden- 
tures tripartite^  inform  as  fet  forth  by  the  verdift,  did  annex, 
appropriate,  and  unite  the  faid  church  to  the  faid  priory^ 
with  the  aflent  of  the  dean  and  chapter,  party  to  the  indent 
ture.  And  afterwards  the  parfon  of  the  faid  reftory  died, 
and  Thomas,  the  faid  prior,  entered,  and  was  well  feifed  of 
the  faid  re£lory,  and  of  the  faid  twenty-two  acres  in  his 
demefne,  Scc.jure,  See  and  afterwards  the  faid  prior  Thomas 
died,  and  prior  Roheri  fucceeded  him.  And  after  the  faid 
appropriation  ever  held  and  bad  the  faid  rectory,  with  the 
twenty-two  acres  in  right,  &c.  and  found  the  furrdndcr. 
And  that  the  faid  King  H.  by  deed  of  indenture,  as  ftated 
in  the  verdifl,  24  July,  aNtto  36  regni^  demifed  the  faid 
reftory  to  fF.  P.  dclftor  of  law,  for  titenty  one-years,  who 
affigned  to  Edijuard  Napper,  and  that  no  tithes  were  paid 
tilhthe  faid  Napper  had  a  fenteoce  in  the  court  of  audience, 
anno  a  Mar.  ng.  againft  on^e  Thomas  Gull,  then  farmer  of 
the  faid  twenty->two  acres  \  and  after  the  faid  fentence  till 
the  eighth  of  Queen  EHzabith,  tithes  were  paid,-^'and 
convey  the  faid  reftory  to  Queen  Elixabeth.  And  by  the 
faid  letters  patent  and*  divers  mefne  conveyance  to  Napper 
to  the  defendant,  and  conclude  in  the  ufuaL  way,  praying 
the  judgment  of  the  court  on  the  premifes,  whether  the 
plaintiff  or  defendant  have  a  better  right. 

Refolved,  inier  alio^  that  the  ix^ormatioa  upon  which  the  [  ^^3  ^ 
prohibition  was  granted  was  fuiScient  in  matter;  for  al^ 
though  every  pan(h  churdi  is  fuppc^ed  prefentative,  and 
the  incumbent  ought  to  come  m  by  admiffiooi  inftitution, 

S  s  a  and 
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ahd  bidurtion,  yet  the  plaintiff,  in  this  cafe,  may  prclcrlb^ 
that  the  prior  and  his  predecefTors,  &c.  from  time  whcreot 
memory,  &c.  have  been  reftors ;  for  that  amounts  that  it 
Was  impropriate :  And  the  beginning  of  a  thing  before  tiir.i 
ot  memory  can't  be  known  whether  it  tame  by  tmion  or 
im^opriation.     And  therewith  agrees  21  £.  4-  6;. 

And  fecond,  it  was  refolved,  thit  an  appropriation  dc- 
feftive  at  common  law^  yet  if  the  reftory  was  in  reputation* 
approj^riate,  and  fo  ufed,  would  pafs  to  the  king  under  tli': 
ftatute  of  27  H^.  c.  38.  or  31  if*  c*.  13*  even  though  thr 
ftatote  of  35  Eliz.  r.  3.  could  not  aid  it*  And  then  th. 
cafe  of  Kimbolton  is  cited,  and  1 9  Eltz,  J^J^y  3^8,  whcr: 
an  appropriation  under  a  grant  of  an  advowfon  by  a  peri'^r 
only  tenant  in  tail  at  the  time  of  the  grant,  vldelictt^  1 3  A' 
2.  was  refolved  by  Lord  Chancellor  Bromley^  with  the  Maiici 
of  the  Rolls,  and  Juftices  Shute  and  JVyndham^  to  be  goc-v! 
And  note,  there  the  prefumption  had  its  eomnicnccmcn 
thirteen  years  Im^er  than  here,  in  the  principal  cafe  of  in- 
corporation of  Kingston 3  and  indead  of  350,  could  lu'.' 
been  but  of  183  years  continmmce.  And  vide  Crimfi  an  *• 
Smytiy  12  Co.  30  Eliz^  where  the  original  grant  had  beer 
on  condition^  to  endow  a  vicarage.  Alledged  the  condiric. 
l\ad  never  been  performed;  the  court  prefumed  the  per 
formance  on  the  maxim,  ex  diuturnitate  iemporis  onuiia  ft^- 
fumuntur  fohmnitcr  effe  aha.  And  note  there  was  but  i  i 
years.] 


a 


Crolfer  agninji  Miles. 

^  N  a  motion  to  ftay  proceedings  oh  payment  of  del 
and  cofts.  ♦ 
Affidavit  that  defendant  paid  the  debt  and  cofts  fo  a  pcrfv : 
who  called  himfelf  the  plaintifPs  clerk,  whom  he  under 
flood  authorized  to  receive  the  fame,  f6r  the  ufe  of  fl. 
plaintiff's  attorney,  in  confcquence  of  a  letter  which  the  iV 
perfon  brought  from  the  plaintiff,  with  an  accoimt  of  the  dci 
and  cofts,  and  defiring  that  defendant  would  pay  the  fame 
-And  that  the  fa  id  perfon  acccordingly  gave  a  receipt  for  t> 
plaintiff;  notwithflanding  which  payment  the  action  h  -r 
proceeded* 

Againft  the  rule — ^The  mefleligcr  font  is  not  ftatcd  tc 

.have  intimated  at  all  that  he  had  any  authority  to  reccivt 

the  money.     In  faft,  he  was  a  man  merely  empkyirti  tt 

carry  errands,  but,  by  his  very  appearance,  fo  poor  35  rjjl 

t  J94  ]  likely  to  be  triifted  by  any  one  as  a  proper  perfon  to  receipt 

money 
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money.  And  that  tl^e  plaintiff  intended  only  by  fending 
him  to  give  notice  that  he  expedted  the  defendant  to  pay 
in  convenient  time,  either  to  himfelf  or  fome  proper  perfon> 
Int  by  no  means  to  this  errand- man.  And  that  he  nevef 
trufted  him  with  more  than  five  fhillings  at  a  time. 

For  the  rule — ^That  the  money  was  in  due  courfe,  and, 
according  to  the  praftice  of  law,  paid  to  the  clerk,  (for 
fcch  he  affirmed  lumfelf  to  be)  of  the  plaintiff.  And  that 
th-  pbintiffs  attorney  had  fo  far  acknowledged  him  to  be 
Ins  clerk  as  to  call  him  a  hackney  writer,  employed  by  him 
1 1  doing  bufincfs.  • 

Lord  Mansf.eld^''Don\  you  foift  in  a  prepofition  which 
J-  nut  allowed ;  that  is,  that  the  perfon  was  his  clerk.  If 
this  was  a  perform  ufually  entruftcd  to  receive  money :  But 
the  perfon  who  fends  fwears  th^t  be  never  entrufted  him 
with  more  than  five  (hillings. 

Mr.  Juftjce  AJbhurfi—Th2LX.  it  might  be  the  grouncj  of 
-n  action,  if  .they  cpuld  prove  before  a  jury  that  he  was  a 
[  .Tfon  ufually  employed  to  receive  money. 

The  counfel,  upon  this,  moved  that  the  rule  might  (land 
\^\  fuch  matter  v-'as  procee4ed  on,  if  any  ground  was  found* 
'►.'^proceed. 

Lord  Afansfleld^This  will  not  be  allowed  upon  n^otion 
ncrely,  without  evidence  that  this  perfon  was  ufually  em- 
ployed to  receive  money.  If  either  party  fuffers,  on  a  mif- 
dke,  they  fuffcr  hardly :  The  one,  if  this  be  talcen  as  an 
iuthority,"  for  giving  it  imprudently  j  the  other  if  it  be 
:ot,  for  payings 

The  malicr  fays  h  is  far  from,  a  general  praftice  to  pay 
'!bt  and  cofts  to  the  clerks..  Tliey  don't  ufually  do  it  for  a 
am  of  any  confcquence. 

Rule  discharged* 


0 


Knotting  againjl  Miles. 

N  a  motion  to  ftay  proceedings  in  ejcftment  till  a  fuffi- 
cient  perfon  be  appointed,  who  Ihall  undertake  for 
^I'C,  the  leffor  of  the  plaintiff  being  an  infant. 

On  the  other  fide,  it  was  contended,  that  the  rUlc,  in- 
i  V.J  of  being  made  abfolute,  ought  to  be  difcharged  with 
.■»tti :  For  that  where  there  was  a  real  plaintiff  in  ejectment, 
^.  Ivlch  application  was  ever  made.  Now  here  there  is  a* 
^1  pliintitlV  wiio  a}>pears  to  be  hufband  to  the  mother  of  [  595  ] 
iit  infaiit.  The  hulband  declares  he  is  abk,  and  v/iU  un- 
Lruke  to  pay  the  cells.    .  ' 

.        ,     Pa 
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On  the  otbci»  fide — ^tliat  this  was  an  cjeftment  to  tnrn 
the  mortgagee  out  of  pofleiRon,  without  payment  of  his  prin- 
cipal and  intereft :  That  at  all  events,  the  rule  ought  to  he 
made  abiblute ;  becaufc  they  might  know  that  the  plainti:f 
was  indeed  an  exiftcnt  pcrfon,  and  not  ideal,  as  John  IK-, 
or  Richard  Roe\  but  that  it  did  not  follow  that  he  was  at 
all  more  refponfible. 

Lord  Mansfield — ^Thcre  is  no  ground:  Here  is  a  rfJ 
plaintiff,  and  the  rule  was  obtained  upon  a  faUe  fuggeilbr.. 

Let  it  be  discharged  with  costs. 


o 


New  Trial. 
Floyer  (^mnft  Edwards. 

N  a  motion  for  a  new  trial,  upon  fpccial  Terdi^. 


Sale  of  gold  and  filver  wire  to  the  defendant  by  the 
plaintiff,  who  was  a  dealer  in  that  bulinefs,  and  tlux-c 
months  credit,  the  ufual  credit  in  the  courfe  of  that  trade, 
and  with  an  encrcafed  price,  if  not  paid  within  the  time, 
amounting  to  more  than  the  rate  of  five^r  ctfii^  but  n"t 
more  than  the  ordinary  rate  in  that  way  of  builaefs,  ujxm 
non-payment  at  the  time  ilipulated.  The  goods  were  not 
paid  for  at  the  time ;  and,  upon  thefe  facb  found,  the  qiief- 
^ion  was,  whether  the  contract  was  ufiurious,  and  therefore 
void. 

Argued,  that  the  credit  being  to  ftand  enlarged  as  lon^ 
as  the  money  ihould  be  unpaid  beyond  the  three  months, 
the  tranfaclion  could  appear  no  other  than  a  colourable  con* 
trivance  to  lend  money  on  ufurious  terms. 

Agreement  upon  an  illegal  contraft  is  entirely  void ;  aii^ 

not  only  fo,  but  ufury  by  the  ftatute. 

Reynolds ««       Moore^  397,  if  one  comes  to  borrow  money,   and  the 

CJa/ton.      other  fays  he  will  not  lend,  but  he  will  fell  corn,  qt  the 

like,  with  an  advance  of  more  than  ten  /hillings  the  hun* 

^J^J^^^   dred,  which  was  then  legal  intereft,*  this  is  ufury.  , 

tereft  then  i 

that  was  legal ;  but  intereft  above  ten  per  cent.  fubjcAed  to  the  penalty ;  intereil  oaJcr 
was  liable  to  'tit  forfeited. 

[  595  ]       Lord  Mansfield — ^The  cafe  which  you  argued  very  wcJ, 

(Macey  and  Lovell)  about  two  years  ago,   was  only  fir!:: 

what  -time  the  action  accrued,  and  agrees  not  with  thi*. 

•  Can  you  make  any  argument  in  this  cafe  to  ihcw  the  agr^c- 

TtntnX  is  good,  but  there  is  ufury  beyond? 
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Anftrer — No,  my  lord :  If  thfc  a^ecment  is  good,  I 
cannot  eftablifh  my  point. 

Againft  the  ruic — ^The  lender  of  the  nloney  might  fix  & 
price  for  three  months  credit ',  and  if  he  was  to  give  a  doubt- 
ful credit  beyond,  might  contract  to  receive  an  advanced 
price. 

This  is  not  an  agreement  for  ah  ufurious.  purpofc. 

It  is  a  commiffion  for  ^cmdfide  fale  of  goods ;  it  is  not  a 
pretence  to  cover  a  loan>  upon  ufurious  terms  j  for  I  admit 
the  cafe  cited  by  Mr.  BulUr  to  be  good  law,  that  being 
merely  an  evafion. 

Here  the  contraft  gives  the  party  an  option  to  pay  the 
niuney  without  any  encreafed  ufc. 

How  mauy  leafes  has  your  Lordfhip  fecn,  ncmine  pifta^ 
(ii  twenty  (hillings  or  five  pounds  for  every  day's  holding 
over  and  keeping  back  rent  longer  than  the  time. 

The  nature  of  ufury  is  fuch,  that  it  muft  be  a  certain 
compenfation  ftipulated  at  the  time,  and  which,  by  the 
-^reemcnt,  muft  be  paid  by  the  borrower,  at  all  events  eit- 
cjedlng  the  leg^l  allowance;  not  a  contingent  encreafe, 
from  which  the  borrower  may  difcharge  himfeif  by  payment 
a:  the  day. 

burtons  cafe,  5  Rep.  [69,  Mic.  37  £5"  34  Eliz.  B.  2?.] 
The  court,  it  being  in  the  eleftion  of  the  grantor  to  have 
pJy  and  firuftrated  the  rent,  this  is  not  ufury.;  [vide  aifo 
L*ajio/^i  cale,  the  next  in  the  book]  but  if  it  had  l;ieen 
agreed,  notwithftanding  power  of  redemption,  the  money 
iliould  not  be  paid  at  the  day,  this  had  been  ufury :  For 
(\u%  had  been  an  evafion.  And  no  colour  ihall  defeat 
tiie  remedy  of  the  ftatute ;  for  the  ftatute  gives  him  an  aver- 
ment, -s 

Cro,  ya.  509.  Roberts  v.  Tremaine,  A  cafe  put  by  Mr. 
juftice  Doddridge.  If  I  fecufe  both  intereft  and  principal, 
and  it  be  at  the  eleAion  of  the  party  to  pay  within  the  time, 
ani  fo  avoid  paying  the  encreafed  interefl,  this  is  not  ufury. 
Hnvkins^s  Pleas  or  the  Crown,  247. 

Qumberhachf  that  where  the  party  has  his  ele^lion  to  pay  [  597  3 
within  the  time,  but  on  failure  he  mufl  pay  fuch  a  fum, 
tr.ls  is  not  ufury,  but  ncmine  pceua.     I  admit  this  to  be  a 
i^r.771,  but  it  is  a  diiiam  of  Lord  Halis, 

In  this  cafe  the  feller  might  have  had  his  a^on  at  the  end 
rf  tliree  months,  and  have  compelled  payment ;  the  bujer, 
i:  riie  end  of  three  months,  might  have  tendered  the  nK>- 
nc)',  and  infifled  on  Its  being  accept^ed  as  payment,  without 
b:in2  liable  to  the  encreafed  fum. 


Trinity  Term,  14  Geo.  3,  K.  B. 

.  Mr.  Bearcrofi — ^That  k-  was  rightly  faid  ufiiry  was  a  cr:mc, 
and  not  to  be  prefumcd.  Have  the  jury  found  it  ?  If  the 
fubftance  had  been  ufury,  and  the  form  a  contraft  for  faltj 
no  colour,  ^lo  contrivance,  no  (hift,  to  ufe  the  words  of  tiic 
ftatute,  fliall  fervc. 

All  the  trade  in  the  kingdonv  is  carried  on  by  this  kind 
of  credit. 

On  the  other  fide,  in  reply,  Mr.  Dunning — ^I  had  argued 
this  was  the  cafe  of  all  the  trades  on  credit  m  this  kingdorr*, 
becaufe  if  this  particular  trade  might  do  this,  the  reft  migh^ 
I  did  not  expect  to  be  contradifted ;  for  I  knew  it  was  iir*- 
poffiblc,  upon  f^fts  1  But  I  did  not  cxpedl  fo  eandid  a  con- 
ceffion ;  from  whence  it  will  follow  if  this  trade  has  dor-i- 
right,  which  hitherto  has  alone  ufed  this,  and  not  witho^it 
the  exception  of  a  perfon  who  faid  he  thought  the  laws 
would  not  fuffer  him^  and  therefore  did  it  not,  all  the  other 
trades  will  do  the  fame. 

If  the  jury  have  not  found  what,  upon  evidence  of  fefts 
they  fhould  have  found,  this  is  a  ground  fiDr  a  new  trial. 

Tins  does  not  agree  with  the  cafes  nomim^n^y  becaulc 
the  recomper.ce  was  certain. 

The  cafe  in  Cro.  Ja.  fuppofing  the  agreement  lawfol,  i.- 
tofecurea  punctual  payment,  with  a  grofs  fum  of  30!.  a^ 
penalty,  which  will  be  the  fame  whether  the  withhoidii:i; 
be  a  month,  a  day,  or  a  year. 

But  here  is  a  fum  accumulated  in  proportion  to  the  time 
pf  withholding,  and  which  accumulation  is  far  beyond  iLc 
proportion  of  legal  intcreft. 

That  a  penalty  is  a  very  different  thing :  For  in  the  ok 
of  a  penalty  upon  bond  courts  of  law  now  relieve  upon  iht 
ftatute,  and  courts  of  equity  always. 
r  -gg  1        They  did  not  mean  by  the  original  contra^  the  paymert 
■  ihould  be  regular :  Why  fhould  they,  when  the  feller  couM 

never  get  fo  much  by  payment  at  the  day?  And  if  tli* 
buyer  had  been  likely  to  pay  at  the  day,  he  would  not  haNc 
been  entangled  in  fuch  a  contract.  It  may  be  faid  he  migK^ 
have  paid, at  the  day,  but  he  had  not  money  fo  plenty :  Ti^" 
wifdom  of  thefe  laws  is  the  proteftion  they  aford  to  indigent 
men. 

lliat  an  encouragement  of  ufury  tends  to  the  encourage- 
ment of  trade  is  quite  a  new^  t>ropoiition. 

The  court  can  draw  no  hne ;  for  fixty  per  cent,  may  ^'.s 
well  be  taken  as  fix :  And  then  too  all  the  arguments  might 
be  ufed  which  are  now  ufed  of  the  pofiibility  of  payment  at 
the  day. 

TTic 
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The  queftion  feems  very  (hort,  whether  there  be  any  law 
-gainft  ufury?  whether  it  be  founded  in  policy  ?  and  whe* 
ther  it  be  wife  or  proper  in  the  court  to  repeal  it  ? 

Lord  Mansfitld — The  ftatute  againft  ufury  prohibits  any  V.  jyH.i. 
man  firom  takingj  diredtly  or  indiredtly,  on  the  loan  of  ni  >  i;  9-  '3 
i»e\',  goods,    or  merchandize,   for  th^  forbearance  of  pay-  i^i;^J\ 
ncnt  of  intereft  above  five  per  ctnt^  by  the  year  \  and  {6  in  c.  13 
proportion    for  a   greater   or  Icfs   fum,    and  a    longer   or  11  Ann.  , 
fliorter  time,    all  bonds,  contrafts  and  affurances  *vhatevcr  ^'  ^'  ^*  ^' 
fvr  payment  of  any  principal  or  money  to  be  lent,  &c.  !ipoh 
any  uJury  whereupon  or  whereby  there  fliall  be  refervcd  or 
taken  above  the  rate  of  five  pound  in  the  hundred,  as  afore- 
f-iid,  {hall  be  utterly  void. 

I  cited  the  words  on  the  prohibition  and  annulling 
aufe,  becaufe  it  is  upon  a  loan  of  money,  or  the  likes 
where,  upon  the  forbearance  of  the  principal,  more  than 
^st  per  cent,  is  taken.  And  the  ftatute  fays^ditedlly  or  iAdi- 
reddy ;  and  therefore  you  muft  get  at  the  fubftance  of  the 
tranfaftion*     What  is  the  commiffion  ?  what  is  the  intent  ? 

Yqu  muft  come  at  the  difcovery  j  that  it  is  borrowing  on 
one  fide,  and  lending  on  the  other.  And  then,  if  the  I'ub- 
flance  be  a  loan  of  money,  no  contrivance  in  the  wit  of 
man,  nothing  applied  to  any  appearance  of  fale,  will  allow 
the  taking  of  more  thah  five  per  cent,  or  fupport,  from  the 
j)enalty.  And  though  the  ftatute  mentions  goods  or  rtloney, 
yet  that  was  mentioned  as  the.  oldeft  kind  of  uibry ;  but  an 
annuity,  or  any  other  kind  of  invention,  would  fall  under 
the  fame. 

Ml*.   Dunning  found  it  fo  material,  that  in  his  reply  he 
called  him  the, lender.     How  does  it  appear?  It  is  in  the 
courlc  of  trade,  in  a  feller  of  gold  and  filver  wire,  other- 
wife  a  refiner.     The  borrowerj  as  he  is  called,  cannot  jufti-  r   -^  \ 
fy  forbearance  upon  demand  a  moment  beyond  the  day.  l  SVy  J 

Farther,  it  is  pot  a  contrivance.  This  is  the  conftant 
ufage  of  the  trade  ;  and  fo  near  univerfjil,  that  but  one  ex- 
ception can  be  produced ;  and  that  very  exception  proves 
the  general  pradice :  For  the  witnefs  who  faid  he  took 
but  five  per  cent,  faid  that  the  reft  of  the  trade  were  ac- 
cuftomed  to  take  according  to  the  rate  here  ftated. 

If  an  encreafe  of  the  fum  to  be  paid,  though  made  only 
on  the  contingency  of  the  money  withheld  beyond  the  day, 
be  ufury,  then  the  Bank  of  England,  and  all  the  merchants 
in  London,  are  guilty  of  ufury :  For  they  difcount  at  five 
per  cent*  but  if  not  paid,  they  advance  the  money  5  not  im- 
mediately, but  upon  the  expiration  of  a  few  days  it  advances, 

upon 
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m>on  ^  xuce  calculatiop,  and  would  not  have  occaxred  tome 
it  I  bad  not  been  put  in  mind  of  it  j  but  if  this  were  dcrj, 
fo  19  that. 

Is  this  iTjan  a  lender  of  luoncyi  under  colour  of  dealirig 
m  filver  wire  ?  No  iuch  thing. 

h  it  worth  any  man's  while  \  in  truth  could  he  live  by  his 
trade,  if  be  took  fiye  fir  cevU  inftead.  of  the  monc),  tf* 
X^ry  on  his  trade? 

If  the  money  was  unpaid)  there  h  no  agreement  for 
hour's  forbearance.     "  I   have  in  view  to  get  my  ir 
«*  back  in  three  months:    If  you  don't  pay  me  in   : 
<^  months  you  fliall  pay  me  an  advanced  price,     I   :     . 
"  ^ven  you  three  months  credit  for  nothing :  1  don^t  c\v 
**  to.  have  my  money  unpaid  \  and  will^  therefore,  ha\  - 
*<  fanftion  to  inforce  the  payment." 

How  does  it  ftand  upon  authorities  ?  An  afcual  borrov:i:i.. 
/  ©f  money  with  a  penalty  on  forbearance  is  no  ufury,  if  i. 

borrower  can  difcharge  himfelf  by  pay  ait  nt  within  th^  tlr    . 
And  that  cafe  in   Crokey  which   fays  tliiis  is  much  tlroii^/.r 
tj^an  thi?  cafcj,  by  the  difference  of  the  penal  fum  whicii  '> 
greater. 
K^uftry        In  the  cafe  of  Haivkins  it  is  exprefsly,  that  where  in  ihj 
inthcelVi  deftiou  of  the-  pcrfcn  borrowing  to  difcharge  himfelf  thi: 
tioa  of  the  is  no  ufury.     And  fo  the  other  authority. 

borrower, 

at  the  time  of  CDtering  intd  the  cbnthicdfc,  tQ  ayotd  paying  aBY  more  th^i  fi^  per  ccct. 

^v  paying  at  the  day. 

ft  is  of  great  I  rely  moft  ftrongly  upon  the  original  contraf):  being  in 
^rcc  to  ^  ^Yic  way  of  trade ;  becaufe  b^h  patties  wiU  thcJi  lake  cujnr 
tr*IaMt*^*^°'  that  the  terms  be  reafonable  in  the  outfet^ 

^furious, 

tlhat  It  u  in  the  ordinary  coiufe  and  pra^ca  of  ti^dp. 

[  600  3  The  mifchief  i?,  when  on  the  very  makmg  of  the  agrer- 
The  tnif-  ment  there  muft  be  a  forbearance  j  which  fliews  that  the 
chief  is  Qbjeft  was  originally,  not  the;  fale  of  the  goods,  or  fecnn  - 
muft^a^for!  ^  againft  detaining  tlie  money  due,  and  not  paying  tor 
bearancc  them  in  a  reafonable  time  agreed,  but  the  credit  given  by  .\ 
or  the  like,  contrivance  to  raife  an  undue  intercft  upon  the  loan  agr^cU 

xower  vill 

iiv  not,  as  a  Colour  to  dr^w  more  thaii  the  legal  intercfL 

Though  it  was  very  well  argued  at  the  trial  and  very  a?^fy 
fmce,  I  cannot  help  thinking  the  jury  did  right,  txi  think- 
i|ig  the  contra^  not  ufiirious  becaufe  ill  the  CQurfe  of  trade  \ 

and 
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and  it  vms  in  the  power  of  the  borrower  to  have  avoided 
tr*c  encreafcd  payment. 

Nafh  againJI  Cox. 

MO  T  I  O  N  for  a  new  trial — Dealings  between  plain- 
tiff and  defendant  concerning  refpondential  bond% 
mc  exigence  of  fome  of  which  was  out  of  difpute ;  but  as 
CO  one  its  exigence  was  difputed, 

Amongft  various  other  evidence  the  clerk  of  defendant 
was  called  as  a  witnefs,  to  prove  that  he  had  looked  into  his 
maftcr's  book,  (which  appeared  to  have  been  loft  by  an  ac- 
ciJent  of  tlie  houfe  being  robbed)  and  that  there  were  en- 
tries of  a  great  many  other  refpondential  bonds  but  not 
hii. 

Objection  to  the  competency  of  this  witnefs  in  point  of  law^ 
namely,  that  being  agent  to  the  party  he  could  not  be  e*..n- 
Jcncc  in  his  behalf.  The  anfwer  was — "  you  are  very 
"  right ;  it  is  an  objcftion  generally :  But  there  is  no  rule 
"  that  docs  not  admit  of  exceptions,  and  this  is  a  cafe 
^  upon  the  circumftances  which  appears  to  have  been  a 
"  miftake;  and  it  is  evidence  very  neceflary/'  On  thii 
evidence  the  jury  found  for  defendant. 

Mr.  Bearcr:,ft  faid  he  had  taken  a  great  deal  of  paiAs  to 
get  rid  of  his  bias ;  he  was  of  cOunfei  for  the  plaintiff. 

Lord  Mansfield — Upon  fuch  a  cafe  it  was  not  only  your 
general  duty  but  you  were  bound,  whatever  your  privaitc 
opinion  might  be,  to  move  for  a  new  trial.  It  is  an  objec- 
tion of  great  nicety. 

Mr.  Bearcrofi  faid,  that  at  the  trial  he  admitted  it  as  evi- 
Jjnce,  if  his  Lordihip  thought  it  evidence  j  and  that  he 
believed,  he  added  farther,  that  if  it  was  evidence  in  any 
cifc  it  was  not  tit  it  Ihould  be  left  out  in  this. 

Lord  Mansfield — I  left  it  to  the  jury  that  this  evidence  r  (Joi  1 
was  not  legal  evidence  5  I  left  it  to  them  on  the  other  evi- 
dence from  other  books  on  both  fides ;  and  you  are  always 
candid  in  complying  with  the  juftice  of  the  cafe.  But  if 
it  had  been  contended  pertinacioufly  that  fuch  evidence 
ought  not  to  be  admitted,  I  (hould  have  told  the  jury  that 
they  would  do  right  to  prefume,  the  party  who  refufed  to 
admit  fuch  evidence,  felt  it  would  go  againft  him. 

Mr.  Cowper — That  it  was  a  very  nice  tranfaftion  and 
very  dark,  and  of  much  importance ;  and  no  prejudice 
arifing,  except  the  farther  expence,  it  would  be  very  right 
to  grant  a  new  trial. 

Lord 
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liord  Mansfield — ^If  you  had  made  aiyr  new  dif<X)rety> 
or  had  a  glimpfe  of  new  light  it  would  have  been  a  ground  \ 
but  you  had,  or  might  have  had  infpe^on.  And  as  in  th^ 
cafe  of  Hull^  If  you  l\ad  applied  for  an  mfpe£tion  the  court 
Wotdd  have  granted  it. 

But  what  new  evidence  can  come  out  ?  There  is  no  cer- 
tainty :  It  is  upon  conjcfture  \  but  they  muft  find  one  \m 
pr  other. 

The  reft  of  the  court  agreed  ^hat,  in  for  uncertain  2 
•  tranfadion,  the  point  once  fettled  by  a  vcrdift  on  either  fide 
pught  not  to  be  difturbed, 


fell( 


I^arceny^. 

y  indigo  be  fold  in  the  grofs,  and  as  fuch  (the  buyer 
chooling  to  have  it  in  grofs,)  ^and  be  changed  by  tljc 
feller's  taking  part  out  and  puttizxg  in  inJigo  duft,  thougu  > 
be  in  his  own  ware-houft ;  if  after  tl>e  contraft  was  complete 
by  payment,  it  appears  that  fuch  taking  i$  a  felony,^  if  thi 
\alue  taken  be  fucK  as  would  mal^c  it  more  thiui  pc^y  ^* 
ceny  fuppofing  it  l^ad  been  ftolen  out  of  the  a^hial  po3^<>n. 
of  the  buyer.  I  fuppofe  becaufe  the  pofleflion  of  the  -feller  is 
the  poflcflion  of  the  buyer  after  the  contraft  is  coxqpleated;  and 
Jit  was  heW  by  Lord  Mansfield  at  nifi  pnusy  and,  repeated  in 
court,  that  fuch  taking  would  be  felony,  upon  occafion  of  evi- 
dence oiFered  of  tlxis  kin4,  which  hoxdi  Alansfieldhidi  *un- 
piToper,  (the  adliQn,  {  think,  w^  an  a^on  of  trover)  be- 
.    caufe  if  it  proved  any  thing  it  proved  a  feloiyr-     And  the 
feller,  I  apprehend,  cannot  be  confidered  as  bailee  of  the 
goods,  becaufe  they  are  not  delivered  to  hipa  by  the  defcn- 
qant  to  keep  or  convey  io  him.     And  even  if  s^  bfi^jke  take 
part  out,  as  a  miller,  who  has  corn  to  grindj  part  of  the 
com  out  of  the  fack  with  an  intent  to  fteal,  it  feema  this 
hath  been  held  felony  j  and  fo  of  a  carrier  taking  part  ui 
the  goods  out  of  a  pack  \  for  fuch  a  fpecial  bailment  of  a 
part,  difl;in(^  from  the  whole,j  was  not  given  him.     Thcmgli 
perhaps  tliis ,  latter  re^fon  when  it  was  firft  introduced  was 
t  6o%  J    a  little  refined  and  aftute,  if  not  over  fubtile  in  the  cafe  ot 
life  :  Byt  probably  the  ground  of  this  fubtilty  was  this,  thur 
if  the  whole  be  taken  the  injui^y  is  mgre  apptrent,  and  the 
direct  remedy  for  the  breach  of  truft  cafier  \  farther  i<x>, 
if  the  bailment  is  determined  by  the  goods  arriving  at  ih-: 
place  of  delivery,  tliough  they  be  ftill  in  the  ponHHon  '-^f 
the  bailee,  it  is  felony  if  he  takes  them.     V.  /^aj*//  1^*- 
Title  Larceny.  - .      - 

On 
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ON  a  motion  upon  a  rule  to  ihewcaufe  why,  on  filing 
common  bail,  a  wl-it  of  fuperfedeas  fliould  not  iffuc 
en  fuggcftion  l^  affidavit,  that  the  original  debt  was  under 
icl.  but  by  cofh  was- increafed  to  17I.  and  that  therefore- 
ipecial  bail  ought  not  to  be  required. 

To  this  it  ivas  anfwered  that  defendant  agreed  to  pay  debt 
led  cofts,  and  by  fo  doing  made  the  cofts  part  of  the  debt> 
and  Was  liable  upon  aflRlmpfit. 

Lord  Mansfield — Can  you  turn  a  jucigrhent .  debt  into  % 
iimple  contra^  one  by  the  fame  perfon  ?  If  \i  had  been  ^ 
third  perfon  this  would  have  a  confidefation. 

But  what  was  his  promife  ?  To  pay  a  debt  to  which  hi 
v/as  liable  on  reccJrd. 

Anfwer-^Nbt  to  the  fame  ftim. 

Lord  Mansfield — He  is  liable  by  the  judgment  to  the  coft^i 
Rule  difcharged. 

Mr.  Juftice  A/bhur/f^^T\its  muft  be  one  thing  or  the 
cthct.  Do  you  fay  by  the  promife  the  judgment  debt  is 
gone  ?  Does  it  not  remain  ftill  a  lien  upon  the  lands  ? 

Doe  on  the  Demife  of  Mears.  i4  junc. 

E  J  E  C  M  E  N  T  T. 

Special  Cafe  rcfirved. 

DE  M I-S  E  of  a  rectory  by  indenture  for  niilcty-nine 
years  if  grantee  ihould  folong  live. 

The  execution  of  the  deed  proved  5  but  the  fubfcribing 
ritneft  did  not  fee  the  money  paid,  the  grantor  acknowledg- 
ed the  payment. 

Pleaded  againft  th<*  deed  that  the  demife  was  fraudulent ;  • 
ind  alfo  that  the  defendant  was  guilty  of  non-rcfidence. 

In  fupport  of  the  firft  point,    13  Eli%.  was  pleaded  to  [  603  ] 
ivoid  the  transfer  of  livings  by  corrupt  and  indireft  agree- 
ment. 

Objefted,  Ihit  thertf  W^  lio  corrtipt  agreement  ot  indi- 
feftion  ftated. 

As  to  the  point  of  pefidence  it  was  contended  that  the 
ibfcnce  muft  be  voluntary,  artd  not  unvoluntary.* 

21  /f.  8.  on  nofi-refideuce. 

Mwrt 

*  Nece£Sta8  ezcuiat  legem. 
Les  son  co^t  ad  impoflibillB* 


$equ«ftra- 
^oii  not  a 
legal  cx- 
cufc  for 
non-rcfi- 
dence. 
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Moore  343. 

<5  Co.  21.  b.  lawful  imprifbnmcnt  without  covin,  is  a  good 
cxcufe. 

Now  here  the  plaintiff  is  under  fcqucfb^tion,  which  is  a 
good  excufe. 

Lord  Mansfeld^^Vfhj  the  fcqucfoatjon  is  for  the  ncglccl, 
is  it  not  ? 

Anfwcr — No,  my  Lord,  it's  a  proccfs  upon  debt. 

Lord  Mansfield — You  have  not  dated  this  in  your  cafe, 
and  fequeftration  is  no  legal  hindrance  from  his  refidencc, 
or  ferviug  the  cure  j  only  if  he  does  not  attend  when  mc 
profits  are  taken  away,  another  muft  be  provided. 

The  abfenting  appeared  on  the  dates  afterwards  in  the 
cafe  to  be  in  1770,  and  the  fequeftration  not  until  1772. 

As  to  the  abfenting,  Bunhury  210— ii.  and  Cr9.  Eliz. 
were  cited. 

I^ord  Mansfield — It  feems  a  very  clear  point ;  the  only 
difHculty  was,  upon  the  ftate  of  the  cafe  it  appears  to  be 
between  two  creditors; 

Judgment  for  defendant. 

Moved,  that  the  plaintiff  jnaj  be  non-fuited. 

Lord  Mamfield — ^This  follows  of  courfe  j  let  a  nonfuit  be 
entered  againft  the  plaintiff. 


E  604  1 

14  }une. 


Heeling  againfi  Heeling. 

CASE  for  certificate  out  of  Chancery,  teftator,  amn 
1732,  being  feifed  of  divers  preraifes  particul<ir]v 
ftated,  makes  his  will  and  devifes  all  his  freehold  and  copy- 
hold eftate  in  £fi[ex  to  his  wife,  without  impeachment  of 
wafie ;  remainder  to  his  fons  \  remainder  to  his  own  right 
heirs  in  tail  fucceffively ;  the  reft  and  refidue  to  his  wife. 
At  the  time  of  making  this  will  he  was  entided  to  the  three- 
fourth  parts  of  a  copyhold  in  that  coimty  as  mortgagee, 
which  be  purchafes  after  the  making  of  the  will  \  and  after- 
wards,  in  1735,  purchafes  another  four-fifths  of  the  iame 
eftate,  and  Surrenders  it  to  the  ufes  declared  by  his  lal^ 
will  and  teftament  in  writing.  And  in  February  1736  he 
flrikes  out  of  his  will  a  legacy  to  the  poor  of  Hesham, 
and  enters  a  memorandum,  fubfcribed  by  two  witncfles, 
that  it  was  ftruck  out  by  his  the  teftator's  order  and  in  his 
prefence,  he  having  paid  the  legacy  in  his  wife's  time: 
Upon  thefe  fails  the  queftion  out  of  Chancery  was  di- 
refted. 
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Whetbei*  opy  and  what  ^ftate  pafied  in  the  three-i^hs  of 
the  copyhold  unda*  the  mortgage,  and  in  the  other  fovo^ 
£fths  lince  purchafed,  and  to  what  ufcs  ? 

Upon  the  argu{ne«t  of  the  cafe  it  was  relied  againfl:  th« 
^evifee,  that  lands  could  not  pafs  by  force  of  the  furrenderi 
to  ufcs  of  a  will  made  before  the  furrender  and  put*chafe» 
And  adly,  if  the  words  of  the  furrender  were  proper,  ad- 
mitting that  by  proper  words  tliey  might  pafs ;  next  that 
thi  firiking  oUt  the  legacy  after  the  purchafe  and  furrcndcr 
was  no  republication. 

Laftly,  that  lands  in  'mortgage  at  the  making  of  the  will 
could  nt>t  be  intended  to  pafs  in  fcttlcment,  and  therefore 
'voqld  not  though  after  purchafed  in  fee. 

On  tlie  firft  point  it  was  faid  in  fupport  of  the  argument 
againil  eftatcs  fubfequently  purchafed,  paffing  under  a  fur->- 
rcnder  mad/L*  aker  the  will,  that  if  copyholds  are  to  be  con* 
iiJered  as  freehold,,  none  can  pafs  which  were  pitrchafcd 
after  the  will  $  for  a  will  is  conlldered  as  limitation  of  ufcs, 
and  no  man  can  limit  an  ufe  which  he  has  not. 

SuuitT  and  Cooky  Sa/k>  Fitz^^GM.  lands  devipjble  by  the 
cu£lom,  lands  devilable  u/  ton.  et  cat.  will  not  pafs  purchafed 
sifter  the  will,  ' 

Cutter  and  Hai-rifon^  the  will  difpofes  of  all  his  real  and 
peribnal  eftate  in  the  refiduary  claul'e. 

In  this  cafe,  furrender  to  fuch  ufes  as  he  fhall  declare  in  r  g^^  i 
his  wilh  This,  indeed,  is  fpeaking  in  the  future  time,  but 
not  improperly,  perhaps,  if  the  will  be  underftood  aS  fpeak«* 
ing  at  the  time  of  his  death,  the  ufes  which  fhould  theh 
appear  to  be  declared ;  but  nothing  would,  pafs  which  had 
been  purchafed  after^  If  they  can  in  any  cafe,  though 
fubiequeQtly  purchafed  to  the  will,  they  will  not  pafs  un^^ 
d<jr-the  words  of  the  furrender* 

There  is  no  difpofition  in  the  Will  which  muft  include 
thefe  lands :  The  devifes  are  in  drift  fettlement«  and  cannot 
uxclude  after  purchafed  lands,  nor  lands  holden  by  thetefta* 
tor  in  mortgage.  The  reft  and  refiduc  is  to  his  widow  ^ 
it  may  r^er  to  that  ufe :  It  is  in^poiiible  to  fay  to  which  ufe 
it  fliall  pafs*  Nothing  in  the  furrender  diftinguiibcs  to 
whi.qh  of  thefe  two  different  ufes  the  furrender  fhall  operatCi 
Then  thp  eflatcs  will  defcend  according  to  the  title  ftatcd. 

It  is  flated^.  as  to  the  fecond  principal  point,  that  after 
the  purchsife  the  teftator  ftryck  out  a  legacy  he  had  given  to 
a  charity,  as  haviiig.  flnce  the  making  of  the  will  paid  it* 
This  cannot  be  anfwered  till  it  appears,  what  isjntended  to 

b# 
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be  made  of  it :  as  no  cafe  feems  to  go  (b  far  as  to  call  it  a 
republication. 

.  On  the  other  fide,  Mi*.  Dunmng^-A  c.^n  put  no  other 
conftruclion  upon  the  words  declared,  or  hereafter  to  be  de- 
clared, th,an  a  provifion  for  a  will  already  niade,  and  a  will 
hereafter  to  be  made.  And  the  furrendcr  will  attach  either 
to  the  pnft  will,  or  to  another,  which  the  teftator  flioukl 
leave  as  his  laft. 

The  teftator,  when  he  made  this  furrender,  could  not  but 
know  he  had  a  will  already  executed  ;  and  by  the  furrender 
as  fully  connefted  the  will  with  the  furrender,  and  incorpo- 
rated it,  as  if  he  had  recited  it.  And  then,  if  this  w:ll 
fhould  finally  be  his  will,  when  he  came  to  die,  then  that 
the  paft;  and  if  he  made  another,  and  left  thatj  then  the 
other  fo  made  (hould  limit  the  ufes  of  the  furrendcr. 

In  the  limitation  of  powers  it  is  not  neceflary  to  refer  to 
the  powers.  Can  any  man  doubt,  that  even  of  freehold  a  man 
may  fo  difpofe  that  the  ufe  ftiall  attach  to  a  precedent  will. 
If  a  man  fays  «  All  the  lands  I  have  purchafed,  or  fhall  here^ 
**  after  purchafe,  (hall  go  to  the  ule  of  my  will,"  can  they 
not  ?  If  in  a  conveyance  he  recites  the  intent  to  be  to  the 
life  of  a  former  will  i  Will  this,  or  hu.s  it  ever  been  hcki 
it  would,  exceed  his  power  ? 

The  cafe  citscf  was  candidly  acknowledged  to  have  af- 
firmed that  a  furrendcr  may  effeftuatc  a  paft  will,  but  that 
in  the  cafe  tbere  the  furrendcf  was  not  in  fiich  terms  as 
could  refer  to  a  paft  will,  it  was  to  fuch  ufes  as  he  (hould 
declare.  This  was  a  fiiture  will :  And  it  was  fo  expreficJ 
that  it  could  with  no  propriety  be  applied  to  a  will  already 
[  606  ]  made.  And  your  Lordihip  only  determined  that,  when 
a  man  fpeaks  of  what  he  ^all  do,  he  does  not  mean  what 
he  has  done.  The  words  are  here  declared,  which  is  a  re- 
cognition of  a  declaration  of  ufes  already  made^ 

When  it  is  faid  the  uies  are  doubtful,  it  muft  be  confider- 
ed  that  thefe  copyholds  arc  in  Ellex,  and  this  will  refer  to 
lands  in  Efiex,  and  not  to  other  devifes  not  under  that  de- 
fcription.  Your  Lordihip,  as  to  the  admiffion,  will  refer 
that  back  to  the  date  of  the  furrender. 

Lord  Mansfield — ^This  will  do  no  good ;  thelc  arc  certain- 
ly  money :  If  it  bad  been  purchafed  it  might  be  different. 

Mr.  Dunniftg — I  alluded  not  as  thinking  it  necdiary  to 
the  cafe,  but  becaufe  it  .was  a  circumftance  which  the  court 
of  Chancery  thought  proper  to  be  infertcd. 

As  to.  the  circumftance  of  republication,  he  adverted  io 
his  will,  and  (hews  he  did  by  (h-iking  out  the  legacy  he  had 
paid  in  his  life-time.     Therefore  he  altered  what  he  meant 

to 
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to  alter,  and  meant  the  r^ft  fhauld  (land  according  to  ftie 
prefent  circumftances  of  hb  edatCi  And  Fer.  23  o^  ob^ 
ferves  that  republications  are  very  much  favoured,  and  ycrf 
flender  evidence  ti^ill  do  to  fupport  them.  If  this  was  flen- 
der,  this  authority  decides  the  effeft  even  of  flender  evi* 
dence  tiport  Ihat  head :  But  I  take  this  not  to  be  ilcnder 
evidence  \  for  it  is  manifeft  by  it  that  he  meant  his  will  to 
Aand  as  it  was,  and  take  effe6l  at  his  death  (according  to 
the  circtimftances  at  the  time  of  firiking  out  the  legacy,  as 
flated)  in  all  rcfpefb,  bat  for  that  devife,  whic^Jbi  was  ftruck 
Out* 

I  RolPsJhr.  dt74 

I'he  whole  eftcdt  I  contend  for  is  upon  the  furrendet, 
confidering  the  will  as  incorporated  with  it;  and  upon  that 
I  moft  confidently  rely  the  court  will  be  of  opinion  for  my 
client. 

Mr.  Mamfieldy  id  reply — I  fubmit,  that  the  cafes  cited 
were  not  of  lands.  An  alteration  of  a  perTonal  bequeft^ 
amounting  to  a  republication »  to  fupport  a  fuppofed  devifd 
of  real  property,  muft  be  very  new.  But  beiides  what  is 
this  ?  Does  it  make  any  alteration  in  the  operation  his  will 
would  have  had  if  the  legacy  ftruck  out  had  ftood  there^ 
except  only  retrenching  that  legacy  ?  Even  a  codicil,  witk 
three  witheflesi  has  been  held  no  republication*  Rogers  and 
Gihfon.  Vezey.  *<  I  defiTe  this  thay  be  taken  as  a  part  of 
my  laft  will,"  yet  no  republication. 

JLord  Alansjidd — ^Was  this  ever  <jueftioned?  It  is  im* 
poiBble  to  make  a  doubt*  You  don't  ftate  the  cafe.  It  is 
juris  tritijjimi :  There  may  indeed  be  a  will  fo  made  that  t 
codicil  can  have  no  effect  upon  it,  as  to  new  purchafed  lands. 
A  man  may  make  a  will,  and  devife  A,  B.  and  C.  ii  codicil  r  ^q^  1 
can  have  no  effeA  upon  this  to  pafs  a  new  purchafe,  not 
lying  in  A.  B.  or  C. 

As  to  the  ufes  declared,  cfr  hdreaftcr  to  be  declared,  Mr. 
Mttrufield  faid  it  is  mere  form,  put  in  by  the  attorney,  or 
poflibly  by  the  fteward,  and  no  proof  of  his  adverting  to  Si 
precedent  will,  which  is  contended  to  be  meant  by  the  cx^ 
preffion  *<  declared." , 

Lord  Mdfisfield'^li  there  had  been  no  foreclofure  of  the 
equity  of  redemption,  the  mortgage  would  have  gone  to  the 
widows  The  money  due  was  perfonalty,  and  the  eftate  Is  a 
fecurity^  therefore  it  ihews  his  intent  ttpon  the  will,  that  It 
(hoiild  pafs  whoi  the  will  was  made. 

His  I^rdihip  gave  the  judgment  of  the  court  to  this 
cffeft. 

T  t  The 
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^he  tenator  by  his  wiQ,  in  1732,  devifed  to  a  mu^xr 
of  ufes;  all  tht  reft  and  reiidue  to  his  wife,  her  heirs  and 
afligns,  and  appoints  her  fok  executrix. 

Afterwards  he  purchafes  other  copyhold^  and  in  OAobcr 
1 735  futrenders  to  the  ufcs,  intents  and  purpofcs^  dedared, 
or  to  be  declared  by  his  laft  wiil  and  teftament  in  writing* 

In  February  1736  the  legacy  to  the  poor  of  Hezhain 
ftruck  out»  and  a  memorandum  fubfcribed  by  two  wi£ncffi:$> 
tliat  it  was  ftruck  out  by  the  teftator's  order,  and  in  his 
prefence,  he  having  paid  the  legacy  in  his  life-time.  The 
queftion  comes  from  Chancery,  whether  any  and  what 
cftate  pafled  in  the  one-fifth  of  the  copyhold  under  the  mort- 
gage,  and  in  the  other  four-fifths  fince  piu-chaied,  by  the 
will  and  furrendcr,  and  to  what  ufes  ? 

In  this  queftion^  upon  reading  the  cafe,  I  never  had  a 
doubt. 

When  a  man,  having  made  his  will  upon  a  iubfcqucnt 
day,  republifhes  it,  wliat  is  the  coniequence  ?  That  the 
property  he  is  fcifcd  of  at  the  date  of  the  republication  b 
a^  if  he  had  been  feifedof  it  at  the  date  of  the  will;  thexie- 
fore  if  the  will  be  of  A  C  and  D.  republication  has  no 
efifed,  as  to  other  lands,  becaufe  the  will  does  not  (peak  of 
any  other  lands. 

The  cafe  in  Fez,  muft  be  upon  a  queftion  of  a  codicil 
merely  of  pcrfonalty..  I  have  not  hadtime  to  look  into  the 
cafe  quoted  as  before  me :  but,  as  to  furrendcr,  I  am  quite 
of  opinion  as  Mr.  Mamfald  fays  I  was  in  that  cafe.  A  fur- 
render  may  be  by  reference,  and  every  reference  takes  in 
the  thing  rcferr«d  tO|  and  the  furrendcr  is  the  form  of  con- 
veyance. Htire  the  t^ator,  having  made  his.wiU^  and  dc* 
clarcd  the  ufes  of  all  his  copyholds  in.  the  eounty  of  Efiex, 
roakps  a.  furrender  tp  ufcs  declared,,  and  to  be  dbcbred,  to 
cure  the  difficulty  of  lands  after  purchafed,  tterha  rtltUa  intje 
\  608  ]  videntur.  It  f}>eak$  as  if  the  lands  had  been,  purchaied  at 
the  making  of  the  will.  As  if  it  hadi  been,  ««  Whereas 
♦<  I  have  made  a  will,  and  dcvifcd  cnpyhold  hnds  in  Eflcx 
«<  to  certain  ufes,  I  devife  thcfe  lands  in-  Mex  to  the 
«  {iime  ufes.'* 

As,  to  republicatk)n,  it  is  urmcceflkry  to  the  cafe,  and  it 
may  be  made  a  queftion  whether  he  meant,  any  more  than 
to  ftrike  off  the  particular  legacy^  without  intending  any 
thing  farther.  Though,  on  the  other  hand^  it  appears  as 
if  he  had  a  mind  that  in  all  other  rc^db  the  will  fhoukl 
operate  as  to  every  thipg  which  he  had.  at  the  time  of  the  al- 
teration made. 

Mr. 
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Mr.  Juftice  Afihurfi  mentioned  the  csf^  in  V^.  alluded 
to,  which  be  faid  was  thus :  He  recited,  "  Whereas  he  had, 
"  by  his  laft  will,  given  a  legacy,  in  truft  to  A.  and  another 
*'  to  B»  he  revokes  this  legacy,-  and  defires  this  may  be  con- 
"  fidcrcd  as  a  part  of  his  will." 

The  reporter  fays  that  tho<c  on  the  part  of  the  heir  feemed 
('^  give  it  up,  who  argued  againft  its  being  coniidered  as  a 
r^iniblication- 

Action  on  Promifes. 

Set-off. 

SEVERAL    counts;    for  goods   fold  and  delivered, 
work  and  labour  done,  and  money  had  and  received. 

Picaof  fct.off. 

It  being  in  the  cafe  of  a  bankrupt,  it  was  argued,  that  it 
^2  principle,  that  a  defendant  owing  money  to  the  affignees 
•J  a  bankrupt,  cannot  fet  off  a  debt  due  upon  thc^  eilate  of  ^ 

bankrupt  againft  the  affignees,  on  the  3  G.  2.  for  all  fet- 
%  muft  be  mutual  debts,  and  the  bankrupt  cannot  fuc 
w  a  debt,. 

Lord  Mamfeld—'Whj  ?       * 

To  this  it  was  anfwered,  that  upon  the  general  do^ine  it 
as  been  contended,  {WUf.  158.)  that  wherever  there  arc 
Ritual  debts  there  muft  be  mutual  remedies  -,  and  the  de- 
Aidant  can  have  no  action  of  debt  upon  the  bankrupt. 

•Statute  5  G.  2.  That  the  commiflioners  may  adjuft  the 
^rence,  and  fettle  the'  balance.  Debts  accruing  before 
le  fuing  the  comidif&on  are  alone  provided  for  by  that 
^tmi^y  aad  not  debts  ftnce. 

lx)rd  MamJUli — It  won't  do  them  juftice :  The  affignees 

c  the  bankrupt.     Except  in  cafes  where  the  ftatute  inter- 

jfe  you  can't  bring  your  aftion  \  you  muft  go  before  com-  [  $09  ] 

^Soners }  the  affignees  are  in  a  fummary  authority  for  the 

Jfribntion  and  fettling  of  the  debts. 

It  was  a  narrownefs  in  the  law,  or  rather  in  the  determi- 
KioQ  of  the  law,  that  you  could  not  fet  one  mutual  de- 
3nd  againft  another  formerly,  in  common  cafes. 

^Ir.  Juftice  Afbhurfi  cited  a  cafe  where  the  defendant 
^ve  notice  of  fet-off  againft  the  affignees, 

Mr.  Cowper  ftill  urged,  upon  the  fecond  ground,  that  it 
^)  a  demand  of  a  debt  due  fince  the  banloroptcy,  which 
^  therefore  a  debt  due  to  th^  affignees. 

T  t  2  Bankruptcy 


Trinity  Tefm,  14  (5eo.  ^.  K.  B. 

Bankruptcy  is  in  the  nature  of  a  civil  death ;  the  aflignct? 

•  are  cxaftly  in  the  place  of  the  bankrupt.     If  the  principle 

contended  for  were  admitted,  the  bankrupt's  eftatc  vrcv}A 

be  cncreafed  by  his  bankruptcy!  which  the  law  will  nc\c 

allow. 

2  Vernon;  173  (Qu.  for  there  is  no  fuch  cafe  b  thM 
page).  In  the  cafe  oF  a  bankruptcy,  where  there  arc  deal- 
ings upon  account,  the  creditor  Ihall  not  be  put  to  accoan* 

Detjl  aliqutd. 

Lord  Mansfield-^^tvtt  truft  any  note  cited,  when  n'» 
confonant  with  the  general  principles  of  law,  juftice,  ain. 
equity — It  muft  be  wrongi 

As  to  the  debt  due  to  the  affignees  fince  th^  bankropto^ 
there  was  one  of  the  counts  charging  before  the  bawkruj^ry 
but  argued  on  the  general  rule,  that  both  pleas  went  to  \Xi 
whole  declaration,  and  that  the  laft  was  bad,  being  of  gor 
'  fold  and  delivered  to  them,  as  ailignees,  fincc  the  barA 
ruptcy,  and  would  efieftually  vitiate  the  whole* 

Leave  to  amend  the  plea  ;  both  the  pleas  going  to  u 
whole  of  the  declaration^  and  one  being  inapplicable** 

Curia  Cancellaria.    fearon  Apfley  Chancellcr 
Jenkinfon  againjl  Watts. 

*  From  tht  Majier  ef  this  Rsibj  in  Form  of  an  Appeal^  /- / 

iJaturt  of  a  Re-bcar'tngi 

WILL  made  by  Mr.  Watts ;  devifc  of  capital  ir- 
lion-houfe  and  eftate,  in  ftrift  fettlement.      At't 
[  610  ]   wards  he  makes  a  new  contract  with  the  Duke  of  Kingt: 
for  Hanfworth  manor,  and  in  Bucks,  for  40,000!.   C(x- 
to  difpofe  of  the  eftatcs  newly  purchafcd  to  the  fame  ufci 
thofc  in  the  will. 

After  this,  having  the  equitable  eftate  in  himfelf  by  : 
contradl,  he  takes  the  legal  ihtereft  to  it  by  abfblutc  jv 

•  chafe.     And  the  queftion  was,  whether  this  was  not  i* 
a  change  of  eftate  as  amounted  to  a  revocation  of  the  ul 

;       under  the  will. 

For  the  appellants*— This,  if  it  be  a  fevocation,  can:i 
be  exprefs,  but  muft  be  conftruclive.     There  arc  two  K - 
one  importing  a  difference  of  intent,  from  the  circumftar 
of  a  new  iniirument  made,  though  tliat  inflxument  in  i* 


Qujtra*  ultcrius  vdim  amice  IcAor. 
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ywd;  or  dfe  upon  rcafons  to  fuppofc'that  the  cftatc  given 
was  annihilated.  The  firft  cannot  be  the  cafe  here  j  nof 
moft  clearly  can  the  fecond,  in  any  propriety,  be  sfiirmcd. 

Monfague  and  Jffftry^  reported  in  Moore^  which  is  the 
csfe  of  RolFs  Abr,  ««  None  of  the  afts  intended  to  complete, 
<*  perfcft,  and  carry -into  execution  the  intent  of  the  tcf- 
"  tator  is  a  revocation.**  The  attornment  of  a  tenant  to 
another,  for  the  teftator,  who  had  made  a  will;  this, 
though  it  changes  the  eftate,  is  no  revocation ;  partition  no 
revocation-  ^  '        ' 

This,  It  is  remarkable,  was  a  truft  ftriftly  executory,  as 
in  the  cafe  of  Bagshaw  and  Spencer :  This  wa§  a  truft  to  bp 
executed  immediatelyf  The  court  would  have  confidcred 
the  benefit  pf  the  contract  as  devifable,  apd  would  have 
aecuted  it.  • 

And  s^  cqntraft  made  by  the  teftator  would  have  been  ex- 
ecuted. 2d  Chancery  Cafes,  144,  Prideaux  and  Gibbonu 
Amery^  the  teftator,  devifes  all  his  l^jnds  to  be  fold  for  the 
payment  of  debts  j  the  lands  in  queftion  were  afterwards 
purchafed  by  him^  ^d  the  court  decreed  they  well  pafled  ; 
:md  that  if  a  n)^n  devifes  lands  :^fter  purchafed,  a  decree 
liiould  go  fpr  a  fale  for  payipent  of  debts.  What  Lop4 
HLrdzi'icke  determined,  as  to  change  of  eftate  operating  a 
revocation,  was  li^w}  but  the  di/lum  goes  much  farther, 
and  is  not,  I  dare  fay,  in  the  regiftcr. 

Lord  Nottinghtm  decided  the  cafe,  thqt  a  tpift  for  a  par- 
ticular purpofe  was  no  revocation. 

Lord  Hardwicke  [Parfons  and  Freernan']  faid,  that  thp 
£une  rule  holds  of  revocation  of  an  equitable  intereft  as  of 
a  leggj  eftate,  and  it  would  be  very  dangerous  to  property  if 
it  vrere  (^]ierwifet  And  that  a  truft  fo^a  particular  purpofe 
Oiould  be  a  revocation  pr&  tatito  only. 

Truft  executory  is  diftinguifhed  ftrongly  by  l^s  Lordfliip  [fill] 
in  Bag/bnii,  and  4/^*Avr. 

In  our  cafe  what  ws^  done  was  a  ftep  to  complete  the  pur- 
cliafe,  as  in  Parfons  and  Freeman^  Sparrow  and  HardcqftU. 
And  it  is  like  livery  and  attornment,  and  the  other  fteps  to 
tojiplcte  the  purchafe. 

3d  Atkins»  The  principle  on  which  Lord  Hardwicke  de- 
icrnined  goes  with  u§.  IJe  recognizes  the  cafe  of  Montague 
»d  Jefftries^  aiid  fay^  it  appears  to  him  that  Koll  had  a  much 
better  note  than  any  of  the  other  reporters. 

On  the  fame  fide,  Mr.  Solicitor-general — ^That  tliis  was  a 
ilcviicable  intereft,  and  was  devifed  by  tlie  codicil  in  fuch  a 

manner 
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maimer  as  was  fufficient  to  pafs  Jt.    The  only  qurftion  ihat 
fore  is,  whether  there  were  a  revocation  ? 

As  in  the  cafe  of  Elton  and  Harrifin^  in  the  cafe  bcfw^ 
Ijord  Nottingham^  upon  appointment  of  a  new  truftcc. 

If  it  be  any  it  muft  be  a  virtual  revocation)  Lamh  aiHl 
Parker.  Virtual  revocations  muft  be  by  expreis  impllia- 
tion. 

Intention  fs  leading  upon  all  cafes  of  revocation ;  and  thr 

•    court  win  require  that  animus  revocandi  fhonld  appear :  Ar..l 

therefore  a  revocation,  on  the  idea  of  a  valid  will  msdt. 

wlijch  turned  out  not  valid  by  the  ftatute,  was  hdd  to  be 

•  conditional  only.    Onyons  and  Tyrers.     [jP.  W.  and  Vtrr.zr.:^ 

He  direfts  payment  of  the  purchafe-money  out  of  ir.- 

perfonal  eftate,  and  declares  the  ufes  fhall  be  the  (amc  as  in 

'     the  will. 

The  conveyance  was  no  voluntary  aft,  as  that  in  the  c:fd 
of  Elton  and  Harrifin  \  but  was  an  obligation  upon  bim* 
which  he  was  under  a  neceflity  to  perform,  when  he  mialc 
the  codicil. 

Mr.  Readcy  contra — ^We  ground  ourfelves  upon  the  fiy- 
ing  of  Lord  Hr^rdwich^  as  is  done  on  the  other  ^dc^  that 
the  fame  rule  of  revocation  applies  to  equitable  intcrcfts  a^ 
to  a  legal  eftatc. 

A  great  deal  of  doubt  has  been  endeavoured  to  be  thro^v 
upon  the  conftruftion  of  a  revocation  at  common  law. 

Partition  is  only  the  poffcffion  of  the  fame  dtate,  in 
more  rcftraincd  degree.     The  parcener  is  (cxkAp^my  cr. 
per  tout. 
[  6xs  ]        As  to  diileifin,  it  would  hardly  have  been  a  doubt,  if  ;1 
had  been  confidercd  that  a  diflcifor  has  his  elcftion,  whcthri 
he  will  conlider  himfelf  as  in  his  eftatc,  or  out  of  it :  aivl 
by  his  entry  he  determines  his  eleftion. 

In  the  cafe  of  the  fettlement  of  my  Lord  Lincoln ^  t!.i 
eftate  had  been  difplaccd  in  the  fettlement  to  an  ufe  refi:!*- 
ing  to  my  Lord  Lincoln  himfelf,  in  the  ufual  manner  ; 
whereupon  the  fpringtng  ufes  which  are  limited  in  marriac'^ 
fettlements  in  general,  upon  a  future  contingency!  were  tier- 
feated. 

An  equitable  intereft  was  confidered  as  a  mere  chok  if. 
aftion,  fo  it  was  originally  •,  but  at  this  time  it  is  devifcahli-. 
dcfcendible,  and  indued  with  thofe  other  properties  whici. 
belong  proj^rly  to  the  legal  eftate. 

And  this  court  has  fo  proceeded,  and  provided  for  what  *> 
originally  called  an  equitable  intereft,  and  eftabliflied  a  per- 
J  petual  analogy  between  the  legal  eftatc  and  that  interell. 

As 
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As  to  the  cafe  in  Rolls  Ahr.  I  cfth't  help  underftanding 
tKe  third  plackum  as  repeatrng  the  law  upon  the  fecond^  with 
m  catprcfs  contradiclbn  to  it.  The  fccond  cafe  was  of  ufcs 
cozxtiniiii^  as  wdl  after  the  conveyance  as  before,  whereas 
tbc  other  was  he  had  a  legal  eftate  not  deviieable;  afterwards 
he  hasan  ufe  devifeable  by  the  ftatutc. 

It  has  been  argued  that  a  partial  alteration  of  the  edate 
wcKild  be  a  revocation  only  pro  tante.  The  cafe  of  Coles  and 
Hancoci  was  cited.  There  was  an  after-bom  fon.  In  order 
to  fubjeft  the  tftate  to  the  will,  the  court  decreed  the  deed 
&oald  be  fet  afide,  upon  the  clear  reafon  of  infanity  in  the 
furmcr  part  of  the  cafe  reported. 

It  was  faid  in  this  cafe  there  can  be  no  poiSble  argument 
of  intention  i  whereas,  in  one  of  the  cafes  cited  by  Imti* 
Icif,  the  fame  learned  gentleman,  takes  notice  the  queflion 
was,  whether  a-  deed,  made  to  give  cScA  to  his  will  by  the 
tcilator,  would  operate  as  a  revocation* 

The  purpofe  they  have  ftated,  of  the  intent  (this  w^s  fug- 
gefted  esetr,  cauf.  to  have  been  to  avoid  dower)  is  not  evi- 
dence ;  and  I  only  ftate  it  as  a  mairk  of  their  anxiety,  and 
ienfe  that  if  they  can't  rebut  the  evidence  of  a  dilFerent  in- 
tent, axifing  firom  a  different  difpofition  of  truft,  they  muft 
f^l. 

The  will  has  particulai*  truftees ;  thefe  are  changed  by 
:  he  deed. 

The  nature  of  the  eftate  in  equity  is  different :  The  ef-  [  613  1 
tate  in  the  contraft  was  a  conftru^ve  equity  ;  the  equity  by  . 

ihe  fubfequent  inffrument  was  an  exprels  equity. 

On  the  fame  fide,  Mr.  Attorney-general — It  is  the  doc- 
trine of  my  Lord  Hardivicke^  that  where  the  teftator  Ao^ 
any  thing  inconfiftent  with  or  working  upon  the  thing  de* 
viied,  this  is  underffood  a  revocation;  that  is  to  fay,  a 
change  of  dcilgn,  implying  and  amounting  to  a  revoca- 
tion. 

Here  the  truftees  under  the  will  were  neceflarily  the  fame 
undirr  the  codicil,  as  there'' was  no  new  appointment  of  truf- 
ix:cs  in  the  codicil ;  therefore  the  conveyance  muft  be  change 
of  defign,  as  it  introduces  new  truftees. 

ZwlntfOrne  545.  A  teftator  devifcs  a  houfe,  and  pulls  it 
down  and  builds  another ;  the  legr.cy  is  cxtindt,  cafe  men- 
ikjiied  of  truftees  by  will  to  pay  his  debts,  truftees  to  the 
I'unie  ufes  by  his  deed  j  this  a  revocation.* 

The 

*  This  cafe  ft^enift  curious  and  cztraordiitar^  enoiig;b  and  wortk  It>okinft 
Tiito;  if  there  were  other  legacies  or  deviles  furely  it  could  not  affc^  theiil| 

it 
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The  reafons  why  a  kafc  partition  and  the  like  were  bo  re- 
TTOcationSy  is  that  a  partbl  change  of  difpofition  went  no 
-  farther  than  to  import  a  change  of  intent  coextcnfivc  onlyl 
>fnth  that  of  difpofition,  and  not  beyond  it,  that  ts  to  fay,; 
produced  only  the  effect  of  a  revocation  pro  tanto.  But  th: 
iparting  with  the  whole  fee  of  a  maq,  that  i<  to  fay  legal  acU 
equitable  eflate,  U  a  revocation. 

Courts  of  Equity  have  in  all  cafes  of  fpecial  purpofe  (arj 
there  is  no  diSizlk-ence  in  the  rules  of  common  law)  detcrnun- 
edy  that  ^he  revocation  was  partial :  Only  fo  far  as  was  nc 
cefiary  to  anfwer  the  fpecial  purpoie ;  but  the  change  o 
truftees  amounts  to  an  intention  of  acquiring  a  new  elates 
and  in  the  coufbn^lipn  of  law  this  is  the  effo^ :  and  if  thif 
r  tf  14  ]   f<cm  artificial  reafoning,  and  be  therefore  objeAed  againfcJ 
it  is  not  to  be  wondered  if  this  reafoqing  be  appHed  in&vcmr^ 
of  the  heir,  who  has  a  right  to  avail  himfelf  of  every  inac- 1 
curacy  and  breach  of  the  rules  of  law,  whether  founded  on  | 
principles  of  general  reafon,  or  particular  and  technical  re- 
finements, refulting  from  its  peculiar  principles  of  conftnic- 
tion.  I 

Mr.  Maddoch — I  cannot  help  quoting  the  ientiments  of 
Lord  Mansfieldy  Swift  and  NeaU^  3  Bur.  391,  where  Ins 
fays,  conftruc^live  revocations  againft  the  intent  ought  not  to  | 
be  indulged ;  and  fome  deciiions  of  that  fort  njifunderdocKi 
or  over-flraihed,  have  brought  a  fcandal  upon  the  law. 

On  the  fide  againft  the  revocation,  it  was  put  in  a  vcr; 
fair  light  by  Mr.  Maddox,  if  the  appointing  of  new 
truftees  argued  an  intention  to  alter  or  revoke  the  will,  this 
is  a  revocation ;  was  this,  to  which  he  was  compellable,  rak- 
ing the  conveyance  and  paying  the  money,  an  intent  to  fct 
afide  his  will  ?  But  the  fame  argument  was  attempted  on  the 
will  of  Sir  G.  jimitnSf  before  the  Lords  CommiiBoners ; 

there 

it  Appears  indeed  clevly  enough  a  re^ocatioii  frp  tawte;  th$t  is  to  fiiy  wi'Ji 
refped  to  the  truftees  and  ffoad  them  merely.  If  indeed  the  objeS  of  tlx 
will  MTM  merely  the  payment  of  debts  when  new  truftees  were  appointrJ. 
ycrhapi  this  was  of  a  revocation  ;  but  yet  not  in  the  fenfc  of  letting  in  l»*. 
heir  :  For  the  fccond  will  would  operate  in  th^  place  of  the  fidl«  with  th<. 
aheration  only  of  Uu&et%\  as  if  the  fccond  truftees  lad  been  pcrfimi  in- 
capable. I  ftioiild  not  have  conceived,  without  exprefe  revocation  of  tic 
former  will,  this  change  of  appointment  would  have  been  fo  coofidc-r-i 
to  revoke  the  former,  ks  £nr  -^'ant  of  its  capacity  to  take  cSe&  to  kt  in  tli- 
heir :  But  rather  that  the  firft  will  \vould  h^ve  ftood  which  had  takcu 
means  good  in  law  to  execute  the  fame  objeA.  Whatever  doubt  this  btttr 
fcmark  may  have,  there  furely  can  be  none  that  it  muft  be  very  extrsordr 
iiary  if  an  appointment  of  truftees  to  pay,  and  afterwards  new  iniftert 
ippoiiitcd  for  the  fame  end,  be  a  general  revocauon  of  aU  parts  of  the 
pnncr  will. 
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thcTz'n  W35  contended  a  legal  eftate  acquired,  after  an  equi* 
uh\e  intereft  given  by  a  will,  iirould  not  pafs  j  but  without 

I  will  fubmit  to  your  Lordfhip,  that  the  conftrudion  up« 
en  equitable  iatevefts  is  in  many  palpable  inftances  different 
from  that  in  legal  devlies ;  but,  adn^itting  the  propofiuon« 
how  far  will  ic  go  ? 

A  recovery,  a  fine  fufiered. 

A  bargaui  and  fale  (not  for  money)  though  the  ufes  are 
rdcrved  to  himfelf^  is  a  revocation ;  but  where  is  the  caie 
determined  at  law,  which  affe^b  the  cafe  before  your  Lord* 
ixiip  r  none,  hut  the  cafe  in  ^o/rs  Ahr.  This  is  not  the 
caie  of  a  ddiberate  conveynnce  changing  the  ufes ;  in  thiil. 
cafe  here  is  an  equitable  intereft  at  the  making  of  the  will ; 
au  equitable  intereft  after  the  will  j  only  the  perfon  change 
cJ  who  holds  the  ufes  in  truft. 

In  a  Ibf  mer  cafe  the  court  has  held,  where  the  ufes  were 
rcferved  upon  the  conveyance,  and  the  fame  fubftantially 
continued  only  to  different  perfqns,  this  was  not  a  revoca- 
tion. Trufts,  it  has  been  often  faid,  were  fubftituted  in- 
fiead  of  uies,  with  equitable  interefts ;  thi^  b  the  fame 
cafe,  and  the  change  of  an  u(c  in  like  manner  would  not 
have  been  a  revocation, 

I  don't  agree  that  a  court  of  equity  is  bound  entirely  by 
:hc  fame  rule  as  a  court  of  law ;  which  may  underftand  it- 
kM  bound  by  a  cafe  decided^  though  on  wrong  princi- 
ples, rather  than  fbake  the  precedent  and  introduce  uncer- 
Umty. 

A  man  at  the  execution  of  his  will  makes  a  mortgage  m  [  ^15  3 
fee ;  the  money  is  paid  and  he  takes  back  the  eftate :  It 
might  have  been  a  dangerous  queftion  at  law,  whether  the 
new  eftate  thus  created  would  pafs :  [Qu.  whether  this  or 
near  was  not  detern)ined  in  Heeling  and  Hee/ing,']  And  yet 
it  would  be  very  extraordinary  if  a  court  of  equity  (hould 
fay,  that  if  the  money  had  not  been  paid  at  the  death  of  the 
mortgagee  it  would  have  defceiided,  ftibjeft  to  the  equity  of 
redemption ;  but  s^s  he  has  paid  t|ie  money  this  (hall  be  a . 
revocation. 

Lord  Chancellor — ^Tbis  queftion,  when  firft  it  came  on» 
was  treated  as  a  matter  quite  of  courfe ;  and  to  be  fure  it 
ftruck  one  very  much,  that  when  a  teftator,  having  con« 
tracked,  makes  his  will,  and  afterwards,  in  confeqUence  of 
fjme  agreement,  makes  a  conveyance  to  truftees  in  truft 
for  hiimelfj  that  the  ufe  ibould  pafs  juft  as  it  would  have 
done.  A 

The 
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The  cafe  of  Eit^n  and  Harrifin  ftnjck  me,  and  I  defimi 
k  might  be  argued^  declariogy  I  ijpoke  no  opinion,  but  only, 
as  a  qucAion  of  fome  property,  defired  it  might  not  pafs 
over  without  argument, 

Thecafels  a  very  .common  one.  A  man  having  an  e«pn- 
taUe  inteneft  dcvifes  it  by  will ;  and  afterwards  takes  back  2 
legal  eftate  ;  whether  this  fhall  pafs  or  not. 

In  the  cafe  before  Lord  Hardwich  when  it  was  argued, 
iParfifu  and  Freemkin)  'Mr.  Solicitor-General  (now  Lord 
Mansfield)  argued,  that  there  might  be  a  difference  between 
the  cQnftni£tion  of  a  legal  eftate  and  an  eqmtabk  mtercf^, 
—•Lord  Hdrdwiie  in  making  the  decree  faid,  A  doubt  W3$ 
made  whether  there  might  not  be  fbme  difference  between  1 
kgal  and  equitable  eilate.  But  I  am  of  opinion  the  cale 
would  be  the  fame ;  and  it  would  be  of  very  dangerous  coo- 
fcquence  if  it  were  othcrwife. 

ITie  qucftion  then  will  be — whether  it  would  be  a  good 
devifc  of  a  legal  eftate  i  for,  if  not,  I  doubt  very  much 
whether  the  court  here  ought  to  decide  it  as  good  upon  aa 
equitable  intereil. 

Mr.  Solicitor-General  very  afaly  argued  for  his  client, 
that  the  rule  of  law  and  equity  went  upon  the  fame  princi- 
ples ;  and  therefore  this  court  has  decided  upcA  the  fpint 
of  that  of  the  law. 

A  different  difpofition  is  to  i^ierate  on  die  eftate  as  a  re* 
vocation  pro  tanto  only,  in  conibiiAion  of  the  law;  and 
therefore  this  court,  where  the  dcvife  was  of  the  legal  ef- 
tate, would  prefcrvc  the  equitable  intereft  fo  ^  as  was  n«j: 
altered. 
I  616  1  If  this  was  an  aheratton  of  theendre  equitable  intcrcft,  I 
very  much  incline  tliat  it  would  be  a  revocation  ;  and  if  no 
diftiniStion  could  be  taken  from  the  cafe  before  Lord  Net- 
iingham^  I  ihouid  think  ft>.  And  in  Parfms  and  Fretm:in^ 
the  eAate  in  trufiees  being  altered  by  appointment  of  nor 
truftees,  without  any  prticular  purpoie  appearing,  w:t> 
held  a  creation  of  new  ules,  in  fuch  manner  as  to  make  ^ 
revocation. 

In  the  cafe  of  Roltes  it  does  not  clearly  appear  whether  it 
was  by  the  cfiredVion  or  with  the  knowledge  of  the  teftatcr ; 
and  by  every  rule  of  law,  if  done  witliout  his  confent,  it 
cannot  amount  to  a  revocation. 

It  is  very  clear,  where  the  equitable  intercft  was  ia  tH 
teihitor,  who  a&er  takea  a  legal  eftate,  that  fuch  legal  ettre» 
annexing  to  the  equitable  intcrefl,  makes  no  akeration  b 
tUe  will,  whereby  the  equitable  intcreft  has  been  devifcd. 
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Does  this  come  up  to  that  ?  Upon  due  confideration  Tzat 
viry  clear  it  docs.  Mn  Watts  contrafb  with  the  Duke  of 
Km^w  for  the  purchafe  of  this  eftat^ 

The  vendor,  in  the  eye  of  this  court,  b  faid  to'be  a  trut 
tee ;  but  not  in  the  idea  of  tniflee  to  create  a  revocation,  bf 
conveying  the  tnifl  out  of  his  hands  into  another's.  He  is 
only  a  pcrfon  on  irhom  the  purchafer  may  call  to  com\)el  a 
conveyance,  and  where  a  bill  is  brought  for  a  fpecific  per* 
fornrmcc  the  decree  is,  that  lie  ihall  convey  to  the  vendee,  or 
fnch  perfon  as  he  (hall  appoint ,;  what  then  does  the  vend<ir? 
No  more  than  the  court  would  Jiave  done  for  him. 

It  is  exactly  the  cafe  where  a  man  makes  a  feoffinent  be« 
fore  a  will',  and  makes  Uvery  after.  TJ^s  is  no  akeration  of 
his  intent ;  but  only  carrying  the  former  intention  into  exe- 
cution. The  court,  unleis  intent  could-  be  implied,  will 
never  deem  it  a  revocation.  The  parting  with  the  whole 
legal  eftate  is  a  total  revocation  at  law  ;  the  parting  with  the 
legal  eftate  in  p9rt,  is  only  pro  tanto  \  but  in  equity  the  court 
here  would  condkler  k  equitable  and  decree  it  a  revocation 
pro  tanto  only,  or  no  revocation,  or  total,  according  to  the 
proportion  of  the  equitable  eftate  devifcxL 

The  argument  is  very  artificial,  that  becauTe  he  meant 
the  conveyance  ihould  be  firft  made  to  truilecs  by  the  Dtdce 
of  Kingjhn  \  (who  might  have  taken  it  in  tnift  by  the  powu 
ers)  and  therefore  in  the  mean  while  until  the  conveyance 
the  appointment  was  in  him,  .that  for  this  caufe  the  will  of 
the  teiiator  is  revoked,  though  the  Duke  is  but  the  hand  to 
hold  the  eftate  for  the  purpofe  of  paffing  it  cxprefsFy  to  the 
lame  uies }  it  fcems  therefore  not  to  agree  with  the  intent, 
and  this  artificial  argument  is  fometimes  ufed  in  favoured  the  [  (Ji^  j 
intent ;  but  hardly  againft  it.*  And  if  I  under ftand  right, 
it  was  not  intended  the  Duke  of  K'uigjlon  fliould  himfelf  im- 
mediately convey  to  the  truftees.  Mr.  M^atts  takes  on  the 
contrary  the  legal  eftate  in  fee,  and  tlie  heir  at  law  fhall  be 
deemed  truftce  for  the  devifes. 

I  am  not  fopry  it  has  been  argued ;  I  am  very  much  oblig- 
ed to  the  alllftance  of  my  Lord  Chief  Juftice  with  whom  1 
have  fpoken  and  the  very  able  manner  in  which  you  have  all 
argued.     The  prayer  of  the  appellants  muft  be  refufed. 

If  I  uuderftood  Rollcs  Abridged  right,  the  laft  cafe  put 
there  was  determined  after  the  other. 

Mr. 

*  Ourttm  0^  pel'  ^nHnationem  tacitas  mentis  a  mente  tefVatom  in  verbit 
«pcrta  reccdcrc ;  dariut  etum  ubi  oe^ue  uci(a  ncque  cxpreila  ineni. 
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Mr.  Solicitor-General — My  Lord  I  rather  bdicvc  they 
were  neither  determinations  -,  but  cafes  put  and  refoykd  bj 
^c  ^ourt. 

Cofts, 

T%  yf  R»  Juftice  ITi/fef  acquainted  the  courts  that  in  cafe 
J^VJ  where  he  had  doubted  whether  procefs  in  original, 
on  which  cofts  accrued»  were  a  creation  of  a  new  debt,  ^ 
his  brethren  informed  him  chat  it  partpok  of  the  ziaturc  of 
the  original  debt. 

/^  OSTS  out  pf  iipckf  t  is  9  tcm  for  the  largeft  cofcs. 

3aiL 

MOTION  to  difcharge  bail  on  the  recognizance  upon  a 
commiiUon  of  lunacy,  which  had  ifliied  againft  the 
principal. 

Mr.  Wallace — That  this  is  not  the  fafc  of  a  commiflion 
of  bankruptcy ;  that  it  is  not  certain  he  cannot  difchar^c| 
himfelf :  But  if  an  exoneretur  be  entered,  if  he  (hould  be- 
con^e  fane  the  next  nxQmcn^j  t^%  hail  would  \^  ^i^chargci 
for  ever. 

Lord  MansfieldT-Thcxe  feems  to  be  np  ground.  Thcy| 
have  been  at  the  expence  of  the  commiflion ;  why  does  not 
the  committee  pay  the  debt  ?  The  debt  muft  be  paid  out  o^ 
his  effects ;  it  was  one  of  the  rifques  fpr  which  they  lia^i 
undertaken. 

'At  this  rule  we  iliou\d  haye  iham  commiflions  of  lu- 
nacy. 

C  6'«8  ]  Attorney  | 

SHALL  not  be  called  f«  to  anfwer  matters  of  an  aiS- 
«  davit"  charging  an  irregularity  but  not  a  crimen  b^ 
this  motion  is  of  a  criminal  nature. 

Overfeers. 

ON  a  motion  to  fet  afide  fcveral  appointments- of  jnftio:?,  | 
conftituting  certain  perfons  named  in  the  fitvcnl  aj> 
pc^ntments  to  be  overfeers  in  the  borqugh  of  firidgej^j- 
ter. 

There 
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There  were  counter  appointments  on  one  fidcj  one  a^ 
pointment  made  on  a  Saturday  at  ten  minutes  after  twclvef . 
and  half  an  hOuir  after  twelve  another ;  and  on  Sunday  event- 
ing and  Monday  evening  two  other  feveral  appointments  at 
the  fame  time  refpeftivelyi  On  the  other  fide  they  appoint* 
td  prccifely  at  twelve,  and  cbntinued  the  appointment  every 
minute  till  one }  and  at  eight  o'clock  on  Sunday  morning 
another* 

The  appointments  on  the  former  fide  was  made  by  the 
recorder  and  two  of  the  juftices ;  the  latter,  by  the  two 
ethers,  jufticeSb 

Contended  that  the  appointments  on  each  fide  on  Satur<i 
day  after  twelve,  until  one,  fynchronizing  with  each  other  i 
the  appointment  by  the  latter  party  at  eight  o'clock  on  the 
Stmday  morning  would  ftand )  and  that  the  cafe  of  Mii* 
bourn  port   was  the  fame  in  matei'ial  circumftances  as  this. 

On  Lord  MamfieliTs  aiking  whether  they  went  by  the 
fsme  clock,  it  appeared  they  went  by  all  the  clocks  and 
watches  in  the  town^  according  to  their  affidavits  on  both 
fides. 

On  the  other  fide — that  in  the  cafe  of  Milboum  port. his 
l/ordfliip  determined  that  this  raifing  on  one  another  with 
appointments^  was  a  proftitution  of  the  office  and  a  profa-^ 
n«ition  of  the  day  of  the  Sabbath* 

Againft  this  it  was  contended,  that  it  had  never  been 
ftri^Uy  faid  and  laid  down  as  law  ih  aily  cafe,  that  Sunday 
tras  a  bad  day  for  appointment  of  overfeersi 

Swan  and  Croke^  Error    from  the  Common  Pleas  upon  TIiU  feemt 
a  common  recovery  fuffi:rcd ;   by  confent  the  error  afligned  to  bcSwa« 
W2S  that  the  f  day  of  the  return  of  the  writ  of  fummons  B^ome. 
was  Sunday  the -13th  of  May,  1750  ;  on  which  day  the  te-  Bur.  1535. 
Dunt  in  tail  male  who  was  vouchee,  died  without  iflue  male  [  fdip  ] 
of  his  body. 

There  were  two  points  made  in  this  cafi:,  of  which  the 
fccond  in  principle,  though  the  decifion  was  not  on  our  fide, 
the  circumftances  diffisring,  applies  ftrongly  to  the  cafe  now 
before  the  court,  and  applies  a  fortiori  \  it  was — ^*  whether 
by  law  a  valid  judgment  could  poffibly  be  given  on  the  day 
of  the  return,  being  Sunday/' 

In  the  judgment  of  the  court  it  is  there  faid,  It  is  clear, 
if  the  court  could  not  fit  on  Sunday,  judgment  could  not  be 
given  before  the  death  of  the  tenant  in  tail ;  for  he  died 
upon  the  Suncby.*  And  then  your  Lordihip  decides  the  cafe 
tipcm  the  hifiory  of  the  law  and  ufage  ai  to  courts  of  juftice, 

thi^t 


tl 
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that  now  they  cannot  fit  on  a  Sunday.  But  yonr  Lordfhip 
£ttther  adds  that  antiently  they  did,  and  that  it  was  the 
praOlce  of  the  antient  chrillians  for  the  reafons  there  given, 
namely,  amongd  other3  to  do  jdftke  to  their  brethren,  'OtA 
pf«vcnt  their  reforting  to  heathen  judicatures  where  d\ey 
muft  have  fwom  by  idols  :  And  in  contradiction  to  the  (m- 
perftitious  obfervances  of  paganifm,*  but  afterwards  rc- 
ftrained  by  the  canon,  (517)  and  extended  to  all  other  lioli- 
days  and  fefV  days  of  the  church  by  the  canon  of  the  jczr 
^32.  And  that  our  Saxon  kings  received  and  adopted  thcin, 
but  that  they  were  aftcrwrards  relaxed  by  the  (hitute  IV»  1. 
[3  -£.  I.  r.  51.]  And  farther  that  writs  were  returnable  on 
Sundays,  and  notice  to  appear  on  Sunday ;  and  that  the 
form  ftill  continues, '  though  the  true  return  and  appear- 
ance is  now  on  the-  M<»iday  :  And  that  Wakes  were  held 
on  Sundays,  until  reftrained  by  particular  afts  of  prlu- 
znent. 

Now  in  this  cafe  of  appointment  of  overicers  for  the  be- 
nefit of  the  poor  and  parifh,  if  there  be  no  affinnatire  ufii^e 
to  appoint  on  Sundays,  there  is  no  ufage  to  negative  luch 
appointment)  there  is  no  aft  of  parliament  agalnft  it ;  ther;.* 
is  no  adjudged  cafe  againft  it  *,  and  though  courts  of  law  do 
not  now  fit  on  Sundays,  this  is  no  reafon  why  an  appoint- 
ment by  juftices  of  overfeers  fhould  be  void  if  made  on  2 
Sunday )  and  the  aft  fays  generally  the  appointment  ihall  be 
in  Eafler  week,  which  includes  Stmday. 

Lord  Mansfeid — All  I  am  thinking  is  how  I  can  contrive 
for  fome-body  to  undertake  to  prolecutc  both  fcts  of  ]\^i'' 
tices, 

1  don't  know  whether  you  would  not  have  ftood  upon 
better  ground  if  you  had  waited  for  a  legal  appointment  on 
Monday,  and  fuffered  them  to  have  gone  againft  you  by  fut- 
prife  on  the  Sunday.  You  would  liave  had  a  much  better 
foundation  both  for  the  appointment' and  pfofecution* 

The  poor  are  facrificed  whik  they  ftruggle. 
[  620  ]       The  beha^^our  of  the  juftices  is  a  (hameful  proftituticn 
of  then-  office  for  ill  purpofcs  -,  if  one  fide  had  lain  by  '* 
would  have  been  much  better.     It  is  an  horrifak  abde,  aini 
I  wilh  any  could  undertake  to  profccute  all  four. 

I  don't  know  there  is  any  cafe  determined,  thatSimday  is 
%  day  for  fuch  purpofes ;  the  aft  aj^ars  t6  exclude  it  by  i»y- 
ing  it  ihall  be  in  Idder  week  or  a  month  afier,  which  feeins 

to 

*  *  Though  (hi*  contrary  extreme  was  likely  to  produce  no  left  (faufen  c^ 
if«  own  unW»  it  were  merely  temporary,  and  perhapi  ti  wmi  ncrcr  very  ^' 
Acial  ;imongfl  them. 
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to  esdade  Sunday ;  fer  EaAer  week  does  not  begin  until 
hka  Monday ;  and  the  general  reafons  given  by  Mr.  Hedg- 
kins  go  ftrongly  againft  it. 

I  will  not  gire  my  fan£tion  for  fuch  an  aft  to  any  of  them. 
Ii  b  ail  Sunday  einploycd  to  fraudulent  purpofes. 

Let  all  the  appointments  be  fet  afide ;  and  let  a  mandamus 
go  to  the  juftices  to  make  a  new  appointment,  and  ^ve  no- 
tct  of  the  time  and  place  of  making  the  appointment;  two 
divs  notice  to  be  given  by  the  mayor  to  the  other  jus- 
tices. 

Suggefled  that  one  of  them  lives  twenty  miles  from  the 
pec.   - 

Lord  MansfiM-^Thcn  I  will  (horten  the  notice :  For  I 
had  rather  he  was  not  there — a  man  who  comes  for  fnch 
purpofes !  Let  it  be  one  day's  notice. 

i  hope  the  aote*takers  will  obferve  the  appointments  were 
i)oih  badj  and  not  determined  by  the  docks, 

« 

Juftice  of  Peace. 

A  Man  who  a£b  as  attorney,  is  not  entitled  to  aft  z%  juf* 
tice  of  peace;     Vide. 5  G.  2.  r.  x8./.  2.  but  by  the 
wurd5  of  this  this  aft  does  not  extend  to  charter  juCHces. 

Judgment. 

ON  a  motion  to  fet  afide  judgment  upon  a  warrant  of  au 
tomey,  upon  the  ground  that  the  pcrfon  was  hi  cuf- 
lody  at  the  time  of  figning  the  warrant,  to  confefs  judgment ; 
and  that  no  attorney  was  prefent  on  his  behalf  at  the  time  of 
the  faid  iigning. 

By  rule,  £.15  Car.  2.  B.  R.  it  is  ordered  by  the  court,  C  o2l  ] 
"  That  no  bailiff  nor  fheriff*s  officer  (hall  prefumc  to  ex- 
"  aft  or  take  from  any  perfon,  being  in  his  cuftody  by 
**  arreft,  any  warrant  to  acknowledge  a  judgment  but  in 
**  the  prefcnce  of  an  attorney  for  the  defendant ;  which 
^*  attorney  (hall  then  fubfcribe  his  name  thereto;  which 
**  faid  warrant  (hall  be  produced  when  the  faid  judgment 
"  (hall  be  acknowledged.  And  if  any  bailiff  or  flieriff's 
*'  officer  fhall  hereafter  offend,  or  do  contrarywifc,  he  fhall 
"  he  fevercly  puniflied  for  fo  doing.** 

And  it  is  farther  ordered,  «*  That  no  attorney  fhall  enter  s.  R.  in'C. 
"  or  caufe  to  be  acknowledged  or  entered,,  any  judgment,  ^  ^»J;  '^ 
**  by  colour  of  any  warrant  gotten  from  any  defendant  be-  ^^  *^    ^' 
<<  mg  under  an  arreft^  otherwife  than  as  afor efaid." 

The 
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'the  defendant  in  this  cafe,  who  entered  into  the  1^^'• 
rant  to  confcfs  judgment^  declared,  upon  his  own  aflidav:^ 
that  be  knew  what  it  was^  but  did  it  becaufe  it  would  brf 
Toid« 

It  was  argued,  that  the  court  tad  been  fa  anxioas  to  fc- 
curc  this  benefit  /to  the  defendant  (which,  to  be  a  benefit, 
muft  be  certain  and  general,  and  not  to  be  limited  by  clr- 
cumftances  of  wh^t  a  particular  defendant  might  at  migh: 
not  know)  that  by  a  rule  of  4  G.  a.  the  €ourt,  ap{nthei- 
five  that  the  former  rule  might  be  fo  conftrued  that  ttir 
plaintifPs  attorney  might  be  thought  fufflci^t,   pfovidcJ 
that,  for  the  future,  none  (hould  be  good  unlefs'  an  anor- 
ticf  named  by  th^  defendant  Was*  present,  and  ligncd. 
Lord  Mansfiiid-^l  (hall  fay  to  the  rule  what  the  court 
ft^u?J*fl^U  ^^  Chancery  faid  of  the  ftatute  of  frauds,   that  no  n:  - 
b5c  fuffcrcd   fli^il  be  made  an  inftrument  of  fratild  5  nor  employed  con- 
to  be  an  in-  trary  to  the  ends  for  which  it  Was  made.  * 
ftruwcntof      This  rule  was  made  to  prevent  fraud  by,  the  defendant. 
•  otherwife  ignorant  or  fearful  of  the  plaintjffi  being  drawn 
in  or  terrified  to  confcfs  a  judgment-,    and  therefore  hi: 
admitted  of  many  exceptions  on  the  circumftaxKes ;     As  in 
the  caife  Where  a  man  in  prifon  at  one  man's  fuit  exetutc^ 
a  warrant  to  oonfefs  a  judgment  to  another ;  this  is  within 
the  letter,  but  not  within  the  intent  of  the  rule. 

The  court  will  never  fuSer  this  rule  {hou}d  be  made  a: 
inftrument  to  cheat  the  plaintiff;  which  was  introduced  to 
prevent  the  plaintiff  from.cheating  the  defendant,  or  by  any 
r  ^22  1  undue  influence  mifleading  or  overpowering  him.  He  knr^ 
the  natufe  of  a  Warrant  of  attorney ;  he  was  privately  re- 
minded of  the  confequences  j  he  lias  the  effromery  to  fc: 
before  the  court,  upon  his  ovm  affidavit,  that  he  knc^^ 
that  the  warrant  would  not  be  good,  being  executed  with- 
out his  attorney  being  prefent.  I  am  not  at  all  afraid  for 
the  rule  *,  for  this  wiU  be  a  precedent  only  when  it  is  ap- 
plied as  an  engine  of  fraud,  to  fubvert  that  juftice  which 
it  was  made  to  defend* 

Mr.  Waller^  in  his  defence  before  the  HouTe  of  Com- 
mons, explains  the  pret^pt  of  the  B'ble,  **  Thou  (halt  no? 
*«  fcethe  a  kid  in  his  mother's  milk,"  thus— You  (hall  nif 
turn  what  was  defigned  to  fupport  and  benefit  mankini 
into  their  deftniftionj.    Therefore  the  court  will  never  fut- 

^  Fnidra  legis  auxilium  implorat  qui  legem  ipfaxn  foltfcttcre  cau:ar. 

Ratio  cil  ininui  legit, 
f  Leget  in  bonum  &  falntr m  hominum  nata  pcflimQin  eft  in  Inudem  ^ 
pfTtiicicm  bomlnuni  conTcici. 

f-r 


Trinity  Term,  14  Geo.  3.  K.  B. 

fer  a  rule  introduced  to  prevent  fraud  ^  to  be  applied  to  the 
purpofc  of  cffc£ting  it. 

Archbifhop  of  Canterbury  againji  Houfe. 

Jtdminiflration  Bond. 

ON  a  motion  to  fljicw  cauie  why  proceedings  on  adrnl^ 
niftration  bond,  fued  in  the  name  of  the  archbifhop^ 
Should  not  be  (laid,  with  cofts  to  be  paid  by  the  defendant.  ' 

The  defendant,  a  xrrcditor,  obtains  from  the  proper  offi- 
cer of  the  bifhop  authority  fp  fue  in  the  name  of  the  bi- 
ihop  on  the  adminiftration  bond,  on  fuggeftion  that  the 
eftate  of  the  inteftate  was  not  likely  to  anfwer  the  debts  j 
that  his  widow,  the  adminiilratrLs,  was  going  to  abfcond  \ 
and  that  fhc  had  nojt  given  in  a  true,  and  perfedl  inventory. 
The  obje^on  was,  that  it  was  not  competent  to  the  bir 
ihop  to' give  his  name  at  the  inftance  of  a  creditor. 

Secondly,  that  if  it  were  competent,  they  have  jcom- 
inenced  proceedings  in  this  caitife  withput  authority  from  the 
bifhop. 

Lord  Mansfield— SxxvtXj  it  is  /competent  for  the  archbi- 
fliop  to  grant,  at  the  inflance  of  a  creditor,  where  the  exe- 
cutor has  not  delivered  in  an  inventpry,  or  has  delivered 
in  a  falfe  one. 

28  June,  1745,  Greenjtde  and  Ward.     Bill  to  be  relieved 
againft  a  bond  given  to  the  commmioners  of  the  eccleiiafti- 
cal  court,  and  in  favour  of  a  creditor,  for  want  of  a  com- 
plete  inventory.     The  bond  wa3  maintained  by  my  Lord  t  ^^3  J 
HardivLke^  who  would  not  relieve  againft  it. 

On  the  fide  of  the  creditor,  Mr.  Dunning — That  though 
the  complaint  was  nominally  and  formally  againft  the  arch- 
bifhop, and  the  rule  dr^^wn  up  ^iccordingly  to  flicw  caufe'  / 
\\\\y  he  fl^ould  not  pay  the  cofts,  yet  there  were  other  par- 
ties, who  undcrftood  that  it  was  virtually  and  fubftantially 
aguinft  them,  and t/ho  defended  accordingly. 

That  the  reaibn  why  no  authority  is  fuppofed  to  have 
been  given  by  the  arclibidiop  is,  that  upon  the  defendant's 
bjing  introduced  tq  hb  Lordiliip's  fccrctary,  to  enquire  whe- 
ther the  proceedings  were  by  the  authority  of  his  Lordlhip, 
he  was  informed  by  the  fecrctary  that  there  was  no  fuch'  . 
authority  given :  And  tliat,  by  the  advice*  of  Dr.  Ducardl^ 
who  had  informed  him  no  lucli  authority  could  be  ^iven  at 
the  inftance  of  a  creditor,  he  had  refufcd  the  applica- 
tion, 

U  u  And 
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And  that  they  rcceSvcd  a  iccond  an^er,  of  the  Ukc  cs* 
ture,  from  the  archbiihop  himfelf. 

TTierc  could  be  no  day  afterwards^  in  which  it  coald  he 
conceived  the  archbifli6l>  was  otherwife  informed,  or  K^i 
changed  his  piind. 

Whether  the  authority  was  really  apjriied  for  perfcnal^r 
will  not  be  neceflary  to  decide  the  merits  •,  both  they  arJ 
the  archbifhop,  by  their  cgnduft,  ctidently  took  the  appli- 
cation to  hina  pcrfonally  would  npt  fee  imprppcj:. 

Farther,  it  dqcs  not  appear  whether  the  bond  was  nc: 
applied  for,  and  confcquently  obtained,  after  the  acrirr 
^onuncnced;  |f  fo,  fubfcqucnf  tp  jjie  aftion,  it  can  ncwr 
niaintain  if. 

Beiidcs/if  there  be  no  oppfefl^on  from  the  atchblfrxf. 
the  court  ^l  not  lif^n  to  fuch  a  complaint  in  this  kin^  i- 
proceeding,  where  the  other  party  has  been  opprc&ve. 

The  pext  queftiofi  is,  whether  the  bond  be  warrantaK-  : 

It  will  depend  op  the  nature,  tjie  cpnditioiis,  ^pd  tr . 
objeA  of  the  bond,  whether  it  were  fonr^pctent  to  rr.ik' 
ufe  of  fuch  a  kind  of  bond  at  the  inf^ance  of  a  creditor. 

What  is  the  bond  ?     If  j^.  B.  adminiftrator,  do  make  i 
good  inventory,  true  account,  and  diflribiition,  accordirg :  ^ 
the  aft  «  for  the  better  fettling  of  inteftatcs  eftatcs.*'*     Y\  : 
C  ^i4  3   ^^^  ^^^  adpiniftratrix  in  this"  cafe,  the  widow  of  the  i.. 
teftate,  is  made  liable,  and  her  fureties, 

Pcrfe/t 

•  Fix,  1^  Ic  23  Cmr.  1.  «.  10.  tkc  provfCon  of  which  U  thtj« :    "  Ti  .^ 
V  all  ordinaries,  a»  well  the  judge*  of  the  prcro^tivt  conrrt  of  Caritrrr*. 
••  and  York,  for  the  time  being,  as  all  other  ordioaric*  and   ccclcfi*!?:-. 
*•  judge*,  and  every  of  thcra,  having  power  to  conunit  adminiftraric'C 
<f  the  goods  of  pcrfon»  dying  intaftatc,  ihali  apd  may,  upon  their  rrffcf-^ 
**  granting  and  conr.mittingof  adminiftration  oi  tlic  goods  of  perjbn»  dy  - 
*•  intcflate,  after  the  firft  Jay  of  June  one  ihoiifaiid  iRx  hundrvd  aod  fevr  rt 
*'  one,  of  the  refpedttve  perfoii  or  peribns  to  Whom  any  adlniniihatici: 
f    to  be  committed,  take  fafhcicnt  bnhdi,  with  two  or  more'kbic  farct.« 
*'  refpecft  hein^  had  to  the  value  of  the  eftate,  in  the  name  pf  Use  ordirn 
**  with  the  condition,  in  form'  and  manpor  following,  mmtarh  wtwiaafts,  \  . 

<*  The  codition  of  thiy  obligation  is'  inch,  that  if  the  within  bomui' 
**  ^.  M,  adminiftrator  of  a]l  and  ftngular  t^  goods,  chttteis  and  crnii"> 
**  of  C.  D.  deceafed,  do  ina)ce  ur  caule  to  |>e  made  a  true  and  pcrfed  r*- 
**  ventory  of  all  and  iingtilar  the  gobda,  cliattels,  and  credita  of  the  fi  •{ 
<*  deceafcd,  which  have  or  fhall  come  into  the  hands,  pofleffioa,  or  lno'< 
**  ledg«  of  him  the  faid  A,  S.  or  into  the  hands  and  pofTeffion  nf  2:/ 
"  other  perte  or  perfons  for  him,  and  the  fame  ^  made  do  cxhii'*'  <  1 
"  cattfe  to  be  exhibiud  into  the  rtgiflry  of  cowt,  :t   ^ 

*  before  the  day  of  next  enfninjr  ;  and  the  frr 

f!  goods,  chattels,  and  credits,  and  all  other  the  goods,  chattels  and  c:t. 
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?CTk&  accopnt  and  diftribution  is  required— to  thofc 
ft  ho  arc  by  law  entitled;  that  b,  the  next  of  kipx  The 
wTeditors  have  no  cqncem  in  it. 

Your  Lordihip,  in  the  cafe  of  Gnenftde  and  Watts^ 
irgucd  on  the  reafons  why  it  was  competent  for  a  crcditOT 
0  make  uie  of  an  adminii^tipn  bond.  Your  Lordfliip 
trgues  in  a  numner  unanfwerablcior  at  leaft  I  find  unanfwered. 
The  coi;rt  did  not  ftay  exeputjoi)  fully ;  but  only  reftrained 
he  ufe  of  it  to  fiich  inftances  as  were  thought  competent 
0  a  cr^itor«  TJie  breach  ail|gned  iii  tl^at  cafe  was  on  the 
TToimftance  of  not  exhibiting  an  inventory. 

The  condition  in  the  bond  in  the  cafe  now  before  the  [  625  T 
onrt  cannot  make  (he  adminiflratrix  }iable    to  f/Sru^^r/V 
gainft  her  from  the  next  of  kin. 

^  to  the  aflignment  of  a  breach  here  for  not  making 
n  inventory,  it  could  not  be  aiBgned,  confiftently  with  the 
nith  and  jufticc  of  the  cafe.  The  regl  .injury  has  J>een 
Signed,  that  the  adminiftratrix  did  not  make  a  true  and 
^crfeft  invenjouy,  which  the  ftatute  requires. 

As  to  the  meritSy.the  circumftanc^  qf  this  ca(b  preclude 
lie  application  of  the  other  cafe. 

1  fubmit,  therefore,  the  ground  remains  entire  on  both 
'^'^'i  of  the  rule  ;  though  \  am  much  lefs  folicitous  upon 
^  firft  than  the  fecond  ^poiht. 

On  the  other  fide,  in  reply,  in  behalf  of  the  defendant, 
^*^f/^— That  this  application  is  well  founded,  and  the  rule 
«Sht  to  be  made  abfolutc. 

^^he  faid  deceafcid^t  the  tin^e  of  hU  death,  which  at  any  time  after 
^  come  to  ^c  hanjs  ^r  pofleflion  of  the  (aid  A,  B,  or  into  the  handa 
and  pofTcifion  ^f  any-oth^r  pcrfon  or  pcrfuns  for  htm,  flo  well  and  truly 
^uQiOer  according  to  l»w ;  and  farther  do  make  or  cauTc  to  be  made  a 
true  and  juft  accgimt  of  his  faid  adminiilration  at  or  before 
<^^r  of  .  ^od  all  the  rea  and  reCdue  of  the  faid 

t'iods,  chattels,  and  credits  which  (hall  be  found  remaining  upon  the 
<ud  adminiftrator's  accotxnt,  the  fame  being  firfl  examined  and  allowed 
^  ^7  the  judge  or  judges  for  the  time  being  of  the  faid  cpurt,  IhaH  de- 
'>'':r  and  pay  unto  fuch  pcrfon  or  pcrfbns  rcfpedively  at;the  laid  judge 
tf  judgu,  bjr  hifc  or  tAeir  decree  or  fcntence,  puriuant  to  the  true  intent 
*Bfi  niraaiiig  of  this  a^a,  flijiU  limit  and  appoint.  And  if  it  Ihall  here? 
*•*■''''  appear,  that  any  liiil  will  and  icftament  was  made  by  the  faid  dc- 
^'*J«1,  and  the  executor  or  eiecutQrs  therein  named  do  exhibit  the  fame 
i«fn  the  (aid  court,  making  requell  to  have  it  allowed  and  approved  ac- 
'"-iii^ljr,  if  the  fiiid  A.  B.  within  hounden,  being  thereunto  required, 
^  rcnilcr  and  dclrrer  the  faid  letters  of  adminiflration  (agprobatiou  of 
'^M«id  teHament  being  firft  had  and  made)  in  the  faid  court,  then  this 
cott^atioQ  to  be  Toid  and  of  none  cifed,  or  elle  to  remain  in  full  force 
»td  vijtuc," 

U  u  2  The     - 
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The  archbifliop  did  not  undcrftand  himfclf  a9  perfon2li7 
knowing  and  refufing,  but  officially,  without  his  ^riyatc 
knowledge,  giving  them  authority:  The  proceedings  go 
iipon  a  direA  contrary  ground. 

The  queftion  then  is,  whether  the  party  to  this  rule, 
iAr.  Houffy  ought,  upon  the  circuxt^anccs,  topxx^ecd  up^r. 
this  bond. 

And  whether  he  has  not  made  an  improper  ufe  of  tlie 
bond?  ' 

*An  inventory  was  litigated,  ^nd  therefore  more  cxa£tl 
taken  in  this  cafe,  and  there  could  te  no  bpacli  aflign: ; 
upon  that.  . 

As  to  the  formal  breach  of  the  condition^  your  Lordi7:; 
will  never  fuffcr  him  to  avail  himfelf  of  that  who  was  i.  : 
prigtnally  (being  a  creditor)  intqndcd  to  take  the  benefit. 

The  order  to  an  ecclcfiaftical  judge,  in  matters  fubjeCt  ?•: 
bis  jurifdi£lion,«  does  not  apply  to  a  creditor,  who,  it  H- 
take  any  advantagCi  it  muft  be  a  cafual  advantage,  bj  b'< 
ing  able  to  charge  "the  adminiftratrix  from  the  iii-vcntory  \\ 
far,  with  afiets  in  her  hands. 

The  non-payment  of  a  ^ebt  cannot  be  a  breach  of  tliii 
bond. 

The  condition  to  abide  by  the  fentence  of  an  ccdcfiau. 
cal  judge  (which  is  the  third  objeft  of  the  adminifh-atio 
bond,  provided  by  the  a£l)  mufl  l}e  for  the  beQcfit  of  tl: 
next  of  kin. 
626  1  ^"*  farther,  then,  if  the  creditor  may  avail  him/elf  * 
any  of  thefe  conditions'^  the  claim  being  rather  foreign  : 
the  original  dcfign,  it  ought  to  be  on  a  very  equitaKi 
ground  \  and  no  fuch  ground  has  been  yet  aOigned. 

Lord  Mamfitf/d^-No  next  of  kin  ever  ftrug^led  for  tLi 
adminiftration  of  infblvent  afTetSi^^ith  an  honeft  view. 

The  adminiftratrix  in  this  caic  fliews  manifeftly  what  C;< 
wanted  by  adni[iniftration  V  She  waiited  to  fell  it  to  tl.^ 
creditor. 

She  gets  admini(h;ation — ^Upqn  this  all  the  chicanery  ar.: 
falfe  pleas  that  could  be  made  ufe  qf  are  applied,  to  defe.! 
the  creditor :  And,  to  complete  all,  and  £hcw  thdc  ob- 
fervatipna  are  not  ill  founded,  (he  abiconds. 

A  creditor  (or  creditors)  takes  out  adminiftration.* 

I  choofe  to  take  as  the  fir  ft  ground  what  is  faid,  «  T1*m 
f <  no  creditor  can  have  the  benefit  of  this  bond  ^  it  ougb: 
i^<  not  to  be  aiBgned  to  him,"  '• 

Ncit 
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Next  coaacs  that  the  archbifliop  of  Canterbury  (in  his 
private  pcrfon)  has  not  afljgned  to  him. 

To  hi  fure,  the  archbifliop  of  Canterbury  and  his  ordi- 
nary are  in  the  nature  of  official  not  of  private  perfons. 
But,  waiving  that  for  the  prefent,  what  is  it  that  the  arcb- 
bifliop  is  to  de  ?  'Ought  he  to  have  affigned,  in  this  in- 
ftance,  to  the  creditor  r 

What  is  it  that  the  aft  requires  of  him  ?  He  is  to  take 
a  bond  of  the  proper  parties  that  they  fhall  account,  make 
a  full  and  perfeft  inventory  ;  and  diftribution  is  to  be  made 
to  the  next  of  kin. 

In  doing  of  this  or  any  part  of  it  the  ordinary  has  no 
intereft  of  his  oivn  \  it  is  ex  debito  jujlitut  to  grant  the  bond» 
on  proper  circumftances,  and  to  the  proper  parties.  If  it 
ihould  be  abufed^  it  would  be  a  good  reafon  to  fet  afide  the 
bond,  as  an  abuie  of  public  trufl. 

It  is  faid  this  point  has  been  liugated  in  1 745,  but  it  does 
Dot  appear  upon  wh^t  authority. 

Two  cafes  were  cited  from  that  argument  5  which,  it  ap- 
pears, were  held  then  not  to  the  point. 

Let  us  fee  what  are  the  points,  as  to  which  a  creditor  is  intfreft  of 
bterefted  in  the  adrhiniftration.  creoitor  in 

fit  is  plain  the.  creditor  has  no  intereft  in  the  diftribtition  ^^^2^*' 
after  debts  paid  \  but  he  has  an  intereft  in  a  good  and  per-  (4-527  1 
feci  inventory  being  given  in,  and  a  true  inventory.  ^ 

And  he  is  interefted  in  the  diftribution  before  payment  of 
his  debty  tQ  fee  that  it  i^  not  fo  made  as  to  exhauft  the  fund 
out  of  which  his  debt  is  to  be  anfwered. 

The  name  of  the  archbifliop  is  his  official  name,  hot  the  Archl)i(h6p 
name  of  the  perfon.*  To*  one  who*  has  a  riglit  it  is  ex  n*n»co^of- 
ifhttojttfiu'ut  to  crant  it  j  to  one  who  has  no  right  it  is  ex  de-  or^r^n? 
IfiisjufiirU  to  rem{c.  ,  AAingof.' 

As  to  what  was  requifite  on  this  occafion,  I  dbf?t  wonder  ficially,  he 
t^t  archbifliop  might  not  recoUeft  it.     He  might  refer  to  ^^e^Q^r^"*. 
Dr.  Ducarell :  If  Dr.  Ducarell  gave  the  anfwer  which  is  fonaUif-^*^' 
ftated  hf  was  ill  advlfed.  ,  crction,and 

If  it  retted  upon  the  anfwer  of  tlvc  archbifliop  it  might  be  Jj!^  **^«  ^J  » 
1  different  conflderation^  as  to  coftsi'Eut  I  am  aftoniflicd  offiro^^ini 
at  what  has  pafled.  h  m, 

Ajleti,  the  attorney,  applies  to  Cri/pwy  and  aflts  him  by  though 
vbt  authority  he  proceeds— who  fays  he  has  no  right  to  "^^^^l^  ^** 
cxpeft  candour  \  in  which^  I  think,  he  di((  wrong.  knowledge. 

He  «r  even 
sgainit  hit 

*  iUii»d  eft  di^itatit  ib  o^cii  pid^IId  Aomca  i  aliud  perfoiiz  U  xei  ph*  ^AT 
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He  then  reedves  iVL  the  mtelSgence  from  Vermsu^  a 
bill  filed ;  of  the  advice  by  him  to  the  afchbiihop;  of  the 
reference  to  Dx'.  G.  tiayes ;  and  that  the  bofid  had  been  per- 
mitted to  be  fued  by  tlie  creditor  iipati  that  reference ;  and 
that  he  had  authority , to  mentiod  all  this,  as  being  informed 
6y  hiihs 

What  ynL%  he  then  to  do  if  he  doiibted  the  trath,  whIcL 
was  almoft  impditible?  A  m:tii  codld  hardly  have  had  the 
impudence  to  invent  all  this ;  and  it  i»  fVrorti  he  went  to 
Mr.  Vernon  \  if  hd  did  not,  he  Oirght. 

This  was  on  the  fourth  of  June.  On  the  eighth  of  JunCy 
in  tlie  morning,  he  applies  f6r  the  fule,  after  all  thL  in- 
formation received. 

And  therefore,  I  think,  the.  nite  oUght  to  diidiargcd 
with  coils. 

I  was  only  in  doubt  whether  it  fhould  be  againft  the  rc- 
prcfentative  or  JyUtU 
[  628  ]       Rule  discharged  with  Costs  aga?nft  Ayidt\  it  be 
paid  by  Aylett. 

Staiuies  and  Cafes  concirning  AitHiniJhrators. 

Statutes,  the  foundation  of  their  authcJrity,  31  JE.  3.  r. 
II.  anno  1 357* 

21  Hn  8.  c.  5- 

22  £5*  23  Car.  i.  c.  34 

9  y  10  /^.  3.  c.  41.  Feei  of  admtniftration  to  feamcn's 
cffefts. 

Cafes.  Turner  and  Davies^  T,  22  Car.  2.  B.  R,  l 
Mod.  62. 

Adminiflrator  cannot  haVe  execution  after  his  adnuniftra- 
tion  revoked.  . 

Action  for  rent  incurred  m  adminiftrator*s  own  time, 
plene  adtninijlravity  is  a  bad  plea.  26  Cat.  2.  C  B.  T.  t 
Mod.  185,  186.    , 

Adminiftrator  muft  make  diftribirtion  to  the  half  as  well 
as  the  whole  Wood.  HU,  27.  8  Car.  2.  C.  B.  i  Mai, 
209.  Smit/j*s  cafe.  * 

Adminiilration  pleaded,  granted  by  'the  official  of  A* 
bifhop  of  Carliflc,  good  without  alledging  him  to  be  ordi- 
nary. 2  Mod.  6j.  Daws  v.  Harrifotu  HtL  27  ^  8  Csr.  C. 
C.  JL     Temple  v.  Tempie.  Cro.  Eliz.  711. 

Hodge  v.  Clare.  Adminiilration  granted  dumnie  dfetrttA 
of  another  good,  as  welL  as  durante  minori  setaie*  4  3/W. 
/f.  2  /f ;  to*  ikf.    But  vide  Slater  v.  May.    2  Lord  Rgpu 

1071. 
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1071.    That  fuch  adniimftrator  muft  aver  ablcftcc  Ipccially, 
to  wit,  m partlhus  trarjfmarlnis*    ..i  ^  , 

To  be  granted. .iw' here  therj; /are*  Executors  if  they  rcfufe 
:o  a^,  which  thcj^  may  do  by  aft  as  well  as  by  words. 
Br^hr  V.  Charter.  H.  30  Eliz.  Cro.  92. 

Adinlriiftrator  of  an  executor  no .  adminidrator  of  the 
^j:ft  teftator.  PaffitUi  alias  Frowdfi  v.  Parfdns^  alias  Frawdt. 
K  31  £/iz.  S.  R.  Cro.  211. 

By  eufibm  jlilminilJrator  may  pay  debt  on  fimple  contraft,  [  629  ] 
pari  gradu^  with  debt  on  fpecialty;     indUng  v.-  Norton.  T, 
37  £/w.  C  A  Crp.  409. 

Where  p/ofnrt  iitteras  admiritflraiionis  nec'di  hot  be  pleaded 
quia  on  rccora.  Earl  of  Shr€V)Jhurj  i.  &>  Walter  Leufoti* 
M.  39r  £s?  40  Eiit.  C.  J^i  Crw;  592. 

Where  it  muft.     Sir  John  Cutis  n  Binnei.  M,  14  Jac* 

Adminiffration  diiririg  minority  of  executor  ^eafeth  it 
feventeen.     Pigot  v;  Gafcoyn.  Hit.  40  EUt,  Cro:  603. 

Adimniftrator.  dufihg  minoTity  pf  executot  hath  but  a 
fpecial  property,  and  cannot  fell  goods,  unlefs  thty  be  hona 
pcritura^  or  for  necqility  fof  payment  of  debts.  Price  v. 
^imp/on.  M.  41  y  42  Eliz.C.  B:  Cro.  "jig. 

Adminlftration.granted  to  a  ftrangtjr  is  repealed  by  ad- 
minillration  granted  to  next  of  kin ;  but  the  mefne  afts  arc 
good.  BLickborough  v;  Davies.  SH  13  /fT*  3.  1  Lord  Ray-- 
monds  ^8<[. 

Admioiiliator  de  fan  tort  liable  to  lawful  adminiftrator  on 
aflion  of  money  had  and  received,  waiving  the  tort.  Af.  4 
Anne,      Lord  Rt^ond^    1 2 1 7. . 

Mandanius  to  commit  admitniftration.'     ?*.  9  G.  3.  Bn  Str* 

552. 

Lies  not  for  adminiftrator  durante  minore  atate,  HU,  4 
G.  2.  Smith's  cafe.     &r.  892. 

Adoiiniftration  fhall  relate  for  fome  purpofes  to  the  death 
cf  the  teftator ;  but  this  fictitious  relation  Ihall  deveft  a 
mefne  right  in  a  ftranger.  Waririg  v.  Dewberry.  T.  4  G.  2. 
S/r.97.  .  ■ 

Baron  fhall  have  adminlftration  though  the  feme  have  a 
power  to  make  a  will.  Rsx  v.  Bettefworth,  HiL  4  G.  2. 
&r.  891..  Bwt  this  feems.  to  be  underftood  where  the  power 
is  partial,  that  pr*)  tanto^  as  is  not  within  the  power,  the 
huftyand  (hall  have  adminiih'ation  ;  where  he  has  given  her 
power  under  which  (he  may  diipofe  her  whole  intereft,  and 
ihc  does  it,  it  is  othcrwife.  Vide  2  S/r.  T.  12  G.  2./. 
nil  Csf  1118. 

^Agairift 
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Agadnft  adminiftrator  durante  tmmre  afaU^  the  fpritaal 
court  may  take  bond  for  duly  admixuftcring,  Folka  t.  Dad- 
ninique.  2  Sir-  2*.  31  G.  a.  1137. 
C  ^3^  ]        Adminiftrator,  pendente  lite  about  a  vill^  may  bring  ac- 
tions.    \W^.  5  Gr  a./,  917. 

Adminiftratiott,  pendente  lite  may  be  pleaded /tW  darratf.f 
continuance  to  juftify  a  retainer.  Vaugban  ▼•  Brvwt^.  i 
Str.  1106.     Hil.  12  G.  2. 

Adminiftrator  liable  for  rent  after  afEgnment  of  teftatcr's 
term.  CogkiU.y.  Freehw.  M.  %  W.  ^  M^  2  FeairJ, 
5^09. 

For  a  lafge  comment  on  the  ftatute  of  £,  3.  asd  the  na- 
ture of  adtnxniftration,  vide  R*  Edgecombe^  knight  of  :h? 
bath»  againft  Rowland  Dee,  admiairtrator.     Vaugbofi^  Rep- 

Vide  alfo  JDyo '  256. 

And  IHowaeny  275.  Grej/bnok  v.  Fexe^  And  what  a£3 
^f  adminiftrator  d*  twrt  (hall  bind  the  executor. 

Other  eafes  relative  to  adminiftratois. 

Lady  Gratdipn  v.  countcfi  of  Dover*  34  Cer.x*  3  3/;i- 
2.  3.  S.  C.  Skinnery  155. 

Palmer  v.  Allicock,  3  ^(^i  58- 

Newton  V.  Richards.  T.  6  W.  is^  M.  4  Hod,  tpiJ- 

Adams  v.  terretenants  of  Savage,    Pajcb.  3  ^.  6  i)fa£^ 

Dorrellv.  Colint.  T.2/^£liz.  C.  R,  Cn>.6. 

Martin  v.  Wbipper.  M.  30.   I  jE//x.  ^.  £.  Cr«.  1 14. 

&c#j>j/  V.  Rightnuifr.   7.  30  jfi^iz.  Gro.  1 02. 

Atkey  ^.  Heard.     Cro.  Qir.  219. 

Skinnier,  143. 

jP//ir  V.  S^wirA.     X  P.  »^.  8.  * 

Hook's  cafe.  t.^TV.tsf  M.  B.  R.  Cartiew,  153- 

r  g^j  n  Rule  on  the  Sheriff. 

"HEN  the  flicriff  i»  ruled  to  bring  in  the  body  h^ 
has  four  day5»  exclufive  of  tlie  day  when  the  rule 
ilTucd^  and  was  ferved  upon  the  (heriff. 

VaDczio 
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Vallczjo  and  Echalai  againjl  Wlieeler. 
BARRATRY. 
On  a  Policy  of  Infuronci. 

MOTION  for  a  new  trial,  on  a  vcrdift  having  been 
found  for  the  plaintiffs,  ^x}n  the  following  fadts* 
la  November  1772  Damvin  chartered  the  fhip  Tljiomts 
and  J^Iatthew  of  one  Browne  and  agreed  bj  his  faid  cisarter 
to  freight  her  for  Seville,  and  back  again. 

The  plaintiffs  and  many  otbors  (hipped  a  cargo  on  boards 
and  infured  the  fame.  .    ' 

The  inilirance  provides  agaioft  lofles  bjr  ftorms  at  fea^ 
&C.  and  againft  barratry.         , 

In  the  policy  it  is  declared  that  the  fame  fball  not  be  void 
by  reafon  of  any  flaw  in  the  vcflel  unknown  to  the  afiiured. 

The  fhip  failed  ia  Decemb^  ^IT^i  ^^  ^^<^^  ^  Guern* 
fey,  took  i^  a  quantity  of  brandy,  which  the  captain  meant 
to  nm  by  war  of  clandeftine  trade  \  the  night  following  they 
fpraog  a-teak,  which  drove  them  into  Dartmouth;  from 
whence  they  went  to  ■■■     in  Cornwallf  where  the 

brandy  was  ieifed,  by  authority  of  the  cuftom-houfew 

By  th^  bad  weather,  &c.  the  ihip  was  rendered  unfit  for 
the  vaysig«^  which  had  been  partly  profecuted,  after  putting 
into  ComwalL 

TThe  parties  came  to  an  agreement  that  the  infurance 
fhould  continue^  and  protedk  the  goods  on  their  return  to 
London. 
The  goods  were  fpoilt,  whereupon  this  action  was  brought. 
The  declaration  confifted  of  tluree  counts. 

Firft,  Thaf  the  ihip  fet  fail,  and  in  failing  fprung  a-leak,  [  ^^S^  } 
by  the  ftorms  and  perik  of  |he  fea}  whereby  the  mafter 
vas  obliged  to  repair  to  Dartmouth,  to  refit  the  ihip,  and 
then  put  forth  again :  And  in  proceeding  and  going  to  the 
place  of  deftination,  by  ftormsi  and  accidents  of  the  fea, 
the  bowfprit  was  fplit,  &c.  and  the  fhip  in  divers  other 
parts  and  places  damaged,  and  rendered  wholly  unfit  to 
purfue  her  voyage;  by  which  ftonns,  &c.  and  by  whidi 
accidents,  &c.  the  goods  werefpcnlt. 

Second  count.  That  the  ihip  fpn^ng  a-leak  in  her  voyage 
Crom  Dartmouth^  &c.  whereby  the  goods  were  fpoilt. 

Third 
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Third  coulQt,  That  by  the  fraud  and  barratry  of  the  maf: 
tcr  thcf  go6ds  \frcre  deCifo^ed,  ai>d  rendered  ufdeft,  and  0^ 
no  value. 

The  underwriters  torttenHcd,  thai  thSs  damage  was  oc- 
tafioncd  by  a  fimplc  deviation  of  the  captain  j  not  fraudi:- 
lent,  as  againft  the  owners  of  the  good* ;  and  was  neither 
merely  accidental,  nor  barratry,  being  no  fraud  againft  the 
owners: 

The  infiired  infffted  that  cither  it  ^^as  an  accidental  hh^ 
and  then  they  wcfc  eiltitled  to  recover^  under  the  gencnl 
terms  of  the  infurancc  againft  lofe  at  fea,  by  ftorms,  dnr- 
or  elfe  it  was  barratry.    . 

The  jury,  at  the  triat,  had  fo^nd  (under  the  direflion  of 
Mr.  Jufticc  Afbhurfi)  that  the  voyage  of  riic  €a{]^ain  t«» 
Guenifcy,  ^vhcfe  he  to6k  in  the  brajddy,  was  with  th>r 
privity  of  Willesj  who  was  the  owner  of  the  hulk  of  the 
ieflel,  but  without  the*  privity  of  Darwifff  ^whQ  wa»y  teKicr 
the  charter-partyi  the  bwncr. 

And  they  foond  af  verdift  for  the  plaintiffs^ 

And  now^  tipon  a  motion  for  a  new  ttkl^  caiifc  W2s 
iheN^^n  againft  the  rule  by  Mf;  AUeyru. 
TKs  cafe        He  began  his  atgun^em  by  oWerting  that  BaAatry  vrxi 
WW  arpcd  ^  ^^^j  hitherto  not  precifely  defined  ifr  our  law,  or  at  lejft 

more  t  nan  Y-.^.-it  .  »^  »         • 

once, name- »^o^  familiarized  by  experience:  B«  Chat  it  ww  apparent, 
ly,  hi  this  from  the  cafe  in  Strange^  thar  it  was  far  froitti  tfbe  that  bar- 
m^i^l"^  ratry  was  confined  to  fomc  aft  of  fraud,  cr  injurf  done  m^/r 
nxafftcrm*  onimo  immediately  againft  the  owners;  for  that  any-fraudo- 
bat  1  have  lent  aft,  whereby  dircftly  or  confequentially,  the  owners 
endeavour-  received  damage,  would  hie  barratry  witWn-  the  terms  of  th*- 
thc^ ftJb-^^  infurance,  though  there  might  be  ho  fpecial  malice  agaiiiK 

fiance  of       them. 

bothargu-        In  Knight  V.    Cambridge^   E.    10   G.    B.  R.   Str.   581. 

»ieot»toi{t-  Infurancer  agatnft  barratry,  breach  afligncdy  a  Msfer/rau- 

I  677  1  ^^  '^  negligentiam  of  the  mafter.     Judgment  for  plain^i' 

^     '^"^  '^   in  C.  ^.  and  general  errors  affigned. 

Objefted  in  af gument  on  error,  thit  fratid  and  negligence 
is  a  general  charge,  and  not  fuffieiently  precife  to  be  withtp 
the  terms  of  the  inforanee  providiVig  againft  barratry. 

Per  cnriam-^^Thc  negligencQ  certainly  is  not,  but  tbr 
fraud  is  barratry  m^^  of  a  general  fignification>  and  not  con- 
fined barely  to  running  away  with  the  fliip.  It  comes  frvm 
baraty  which  fignifies  fraus  it  Mus^  and  extends  to  ai^y 
fraud  of  the  mailer.  The  end  of  infuring  is  to  be  iafe  iii 
all  events,  and  it  would  be  very  pernicious  if  wc  were  mak- 
ing loop-holes  to  get  out  of  thcfc  policies. 

Thi. 
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This  cafe,  then,  is  an  authority  in  point  |  and  upon  fo- 
Lrnn  conlicieratxon  that  fraud  is  barratry.  The  cafe  of 
Sfamtna  v.  Brosv/i,  2  5/r.  11531  applies  the  principle  yet 
more  particularly  and  dirccHy  to  the  cafe  now  before  the?  , 

cQurt. 

That  cafe  vras  thus :  The  fhip  the  Gothic  Lion  bciitg  ad- 
vcrtifed  going  to  Marfeilles,  goods  were  f hipped  on  board 
her  on  behalf  of  the  plaintiff,  and  a  bill  of  lading  figncd  by 
the  maftei'i^whcreby  he  undertakes  to  go  a  droite  route  a 
MarfnlUs,  and  the  defendant  underwrote  »  policy  front 
Falmouth  (where  the  goods  were  taken  in)  to  Marfeilles : 
Before  the  ihip  departed  from  the  port  of  London  another 
adveftilcment  was  publifhed  for  goods  to  Genoa,  Leg- 
horn, and  Naples,  and  the  plaintifPs  agetit  was  told  it  was 
intended  to  go  to  thoTe  ports  firft,  and,  come  back  to 
MurfciUes ;  but  he  (the  plaintiiF )  inHfted  that  his  bargain 
wus  to  go  fir  ft  or  dfreftly  to  Marfeilles,  and  that  he  would 
not  conlent  to  let  her  pafs  by  Marseilles,  or  alter  his  infur- 
ante. 

The  (hip^  notwtthftanding,  did  pafs  by  Marfeilles,  and, 
after  ddiyering  her  cargo  at  the  other  ports,  fet  out  on  her 
return  With  the  plaintiff's  goods ;  but,  in  her  voyage  thi- 
ther, was  blown  up,  in  an  engagement  with  a  Spaniih  (hip. 
And,  in  an  aftion  upon  the  ]x>Ucy,  the  breach  was  afligned 
for  a  Id(i  by  the  barratry  of  the  mafter.  And  the  plaintiff 
inHded,  that  any  fraud  or  malvcriation  was  barratry  j  and 
Dufrefm  is  there  quoted.  And  the  reporter  fcts  down 
(as  referred  to)  Floritfs  Italian  diAionary,  title  Barrataria 
Minjbew  far  Futetier.  And  by  the  &c*  which  he  adds,  it 
ippcars,  that  other  books  were  quoted.  As  to  fomc,  which 
1  think  pertinent  to  this  caufe,  1  mean  to  defire  the  favour 
of  the  court  prefenily;  and  to  fubmit  them  to  their  judg- 
ment. 

Tills  defendants  counfel  infifted  this  was  only  a  deviation; 
for  that  h  could  not  be  a  crime  in  the  mailer,  who  was 
'  a£ting  all  the  while  for  the  benefit  of  the  owners. 

The  chief  juftice,  who  was  Sir  W^tUiam  Lee^  in  his  di-  p  ^^ .  -1 
rcckion  to  the  jury  told  them  th!it  this  being  againft  the  ex-  ^ 
preis  agreement  to  go  firft  to  Marfeilles,  feemed  to  be  more 
than  a  common  deviation ;  being  a  formed  defign  to  deceive 
the  contfaAor:  Then  he  fubjoins  what  immediately  and 
moft  forcibly  applies  to  this  cafe,  and  compares  it  to  the  caie 
of  a  fhip  failing  out  of  port  without  paying  duties,  whereby 
the  (hip  was  fubjeA  to  forfeiture,  and  which,  it  is  •  addcd^ 
has  been  held  to  be  barratry. 

The 
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iTic  jury  ftaying  out  fomc  time  and  afking  the  chief  jif- 
ticc  whether  it  would  be  barratry,  if  the  ciafter  was 
have  no  benefit  for  himfclf  by  paffing  by  Marfeillcs,  acu 
went  only  to  the  other  places  firft  for  the  benefit  of  t^*i 
owners,  the  chief  juflice  anfwered,  no  :  And  they  found  f( 
the  defendant. 

On  a  motion  fdr  a  nci^  trial  the  vcrdi£b  was  confirmed. 

It  is  ncedlcfs  to  infift  on  the  agreement  between  the  cafc^ 
I  That  would  have  been  barratry  if  done  for  the  private  be 
nefiti  of  the  mailer )  this  is  done  for  his  private  bcncii:. 
and  for  the  benefit  of  no  other  of  the  parties  concerned 
The  plaintiff  was  there  informed  of  the  intention ;  here  it 
was  kept  from  him  and  is  _of  itfelf  a  fecrct,  claxidcfiiric 
fraudulent  action :  There  the  deviation  was  for  the  beneii; 
of  the  owners ;  here  it  is  to  the  prejudice  of  Darwin  who 
is  owner  for  the  voyage. 

>  Though  I  fhould  think  the  cafe  fufficiently  eftabliOicd 
from  thcfe  authorities,  and  its  own  rcafon  and  cleamcfs,  yc:^ 
as  mercantile  law  is  a  part  of  the  law  of  nations,  your  Lord 
fhips  will  receive  the  evidence  of  that  law,  and  be  guided  by 
it  in  your  decifions  :  And  fince  this  word  barratry  does  not 
jeem  hitherto  generally  underdood,  it  may  not  be  impopcr 
to  examine  what  the  language  and  ufage  of  other  commer- 
cial natioiis  fays,  in  confirmation  of  thofe  authorities  of  our 
own  already  cited* 

And  firft  I  will  begin  with  foreign  books ;  next  I  mean,  t9 
fubmit  to  the  confident  ion  of  the  court  foreign  ordinance5. 

Denifart^  in  his  collection  of  new  decifions  upon  thi> 
f  word,  *  fays  "  this  word  fignifics  malverfation  or  deceit  by  a 
"  captain  or  roaflcr  of  a  merchant  veffel,  in  wiiat  concerns 
<*  the  quality  or  quantity  of  the  merchandizes." 
r  g^  -  T  The  definition  is  general — ^malverfation  or  deceit,  though 
the  inftance  is  particular,  as  being  one  of  the  mofl  comiuou 
and  obvious  •,  and  he  refers  for  the  fcirfc  he  gives  to  a  de- 
cree of  the  6th  of  Sept.  1689^  in  the  journal  of  audieDCC:>. 

The  next  author  I  fhall  take  leavey  under  tiie  indulgence  of 
Ae  court,  to  cite  is  terrltre^  f  who  in  his  di£dooary  fay^ 

«  barrsrrr, 

*  Ce  mot  n^nifie  maherfation  tt  tromperie  par  un  ca|iUun  on'pQdt>o  if- 
Xiz,\'iTt  DUircl^nd,  dans  ce  que  a  rapport  a  la  (jualitc  el  a  la  qvanuic  L* 
merchandizes;  voycz  for  ce  la  un  arr^  du  6  Sept.  1689.  an  journal  d«  *!•- 
dieoccs.  Dcnifart,  coI!e6I-ion  des  decifions  couveUt-s  fur  ce  nior. 

f  Barratrie  en  ferme  Ju  marine  eA  une  irotuperic  ou  ui)c  malreH^tirn 
iqui  fc  comnict  par  patron  ou  le  capit^Mnc  d'un  vaiiTcau  jwur  I'airc  fa^t  x% 
ni»^  Jiandizrs  a  cetix  a  qui'elles  apperticnncnt. 

Pur  cxrmjile,  de  charger  un  barque  peiidar.t  lecotir&dc  !a  saviga:icn&i 
«nc  crime  dc  barratrie  qui  clbpiiniflabh.     Voy.;^  V  Arret. 
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**  barratry,  in  marine  language,  is  a  deceit  of  malverfatioi^ 
"  committed  by  a  captain  or  mufter  of  a  vcffel  to  caufc,  or 
«*  caufing  tliofe  to  lofe  their  merchandize  to  whom  it  bc- 
«  longs." 

For  example,  to  load  a  veflel  during  the  courfe  of  tl>e 
yoyagc  is  the  crime  of  barratry,' and  is  punilhablc.  Sec 
«  the  decree." 

He  puts  this  then  as  an  example  and  one  inftance  of  many  i 
and  if  this  be  a  crime  ^the  crime  of  barratry)  and  puniiha- 
blc,  how  much  more  to  go  out  of  the  way  to  load  a  veflel 
with  prohibited  goods,  whicb  is  a  double  offence ;  an  offence 
againft  public  law  and  private  contrail,  and  fubjedls  the 
owner  of  the  goods  to  a  double  rifque. 

The  author  whom  I  lliall  beg  leave  to  cite  next  is  Savory^  J 
who  fays  "  barratry  of  the  mafter,  in  the  language  of  com- 
**  mcrcc  and  merchantfizc,  means  the  larcinics,  difguiiing 
<<  and  alteration  of  merchandizes  which  ^lafter  or  crew 
**  may  oc<:afion  ;  artd  generally  all  kinds  X)f  cheating,  tricks 
**  and  malveriations,  which  they  often  employ  to  deceive 
"  the  merchant,  freighter  and  others  who  arc  intercfted  in 
«  the  veflel." 

Moiloy  confiders  barrati-y  as  affejUing  the  goods  on  board 
only  by  thefts  ;  but  diis  is  evidently  a  fhort  defcription,  and 
not  to  the  extent  of  the  crime  \  as  appears  from  the  other 
authorities  cited,  and  tiiofe  which  remain  to  be  cited. 

Mortimer  fays,  5*  it  is  running  away  with  the  fhip,  fink- 
ing her,  dcfcrcihg  her ;  or  embezzling  the  cargo. 

Of  thefc  feveral  definitions  fome  arc  lefs  exaft,  others 
more  J  fome  more  general,  others  defedlivc :  But  they  all 
fliew  barratry  to  be  a  crime,  and  fome  of  the  mod  confi-  C  H3^  J 
derablc  fcem  to  prove  that  it  is  a  crime  of  any  fort  of  de- 
ceit or  msdpraftice,  injurious  to  the  owners  of  goods  in  the 
veflel.  ^        '      .    '  ^ 

I  pc^jt  would  defire  the  pcrmifllon  of  the  court  to  pro- 
ceed to  the  fiill  more  important  and  convincing  evidence 
from  the  ordinances. 

And  firft,  the  celebrated  ordinance  of  Xrwi/  the  four- 
teenthj  page  254.  art.  28.  defines  it  tbus-i^ 

'         '  '  «  The, 

I  Barratrie  de  patron  en  terme  de  comnnerce  et  m^rclianciize  vtrut  dire 
\t%  larcios,  let  deguifcmens,  et  alterations  des  merchandizes  que  peuvcnt 
tanier  ie  maicre  ec  1'  equipage  d'un  vaiiTeau ;  et.  geDcralcment,  toutcs  les 
Aipercheries  et  maWerfations  qnil  s*  mettent  fouvent  en  ufage,  pour  ttompcf 
«  merchtttd  diaf^eor  et  autxrsqiti  ont  iaccr^  au  Taificaiu 
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H  The  deceit  or  malverfation  of  jhc  tnaftcr  m  the  voTigf  ^ 
<<  or  in  port  and  harbours  ^  alio  the  difguifings  and  altox^ 
M  tions  can  fed  by  the  maftcr  or  by  the  crew,*** ' 

The  ordinance  itfclf  ikys,  the  affurcrs  ftiall  not  he  anfwtrr 
able  for  damages  by  the  dcfaplt  of  the  maftcf  or  mariners, 
onlcfs  thev  b^:  anfwcfable  for  the  barratnr. 

li  therefore  they  infuFC  againft  barratry,  they  infurc 
againft  the  foiilt  of  the  mafter ;  and  can  it  be  qudtionc*!, 
whether  this  conduft  c^  the  captain  Iq  the  cafe  now  before 
the  court  bp  or  be  not  a  fautt  ? 

And  the  commentator  in  hi$  notes  deftribcs  barratry  to 
be  kn^vCTy  and  dcceit.f 

Ordinances  of  Antwerp,  No.  4.  Nq  barratry  to  be  inr 
fui*ed  againfty  (perl^aps  that  greater  pare  might  be  taken  in 
the  choice  of  the  maitcr.) 

Ordmances  of  Spam,  Nq.  42.  Agree  with  thofe  of  France. 

Ordin;inces  of  Genoa,  \6\o^  j^cfer  tp  a  particuiar  code 
of  laws  of  criminal  ftatute^. 

Ordinai^ces  of  Rotterdam,  No.  43.  |7ai^  diftinguilh 
between  ncgieft  and  barratry ;  fo  that  every  wxlfol  fraudu- 
lent aft  whereby  damage  infues,  fecms  to  be  within  the 
meaning  of  thefe  qrdinanpes,  as  cpntradiftingurfhed  to  ne- 
gleft,  whether  the  injury  were  mtcnded  againft  thofo  who 
iuffcr  by  it  or  not, 

JHd.  52.  When  a  captain,  wHhpnt  ncccffity,  and  with- 
out any  orders  from  the  aflured,  hath  altered  his  voyage, 
tor  run  into  or  toucI>ed  af  anv  port  or  road,  the  infurance  to 
remain  ins  force. 
£  637  ]       Ordinances  of  Hamburg,  No.  6.  1731^  4^^9^'^  particu- 
.   '     ,       larly  to  tjc  confidered. 

'       Ordinances  of  Stockholm   1750,   agree  with  the  ordi- 
nances qf  Rotterdam,  No.  52. 

Ordinances  of  Copenhagen,  No.  38.  diftinguiSi  between 
barratry  and  neglcft. 

Ordinances  of  Bilbo  1738,  No,  19.  Mention  barratry  ai 
a  thing  known. 

Mx^.jilliyne  cited  two  other  common  law  cafes. 
Vide  Hales      Elton  and  Brogderty  2  Sir.   1 264,  where  the  fliip  being 

PI.  of  the     j-un  -away  with,  but  not  with   an   intent   to   defraud  the 

Crown,  ' 

title  Iloniicidrf  where  a  nian  inter<!};ig  oile  unl&wful  uA,  k  chirgcaUe  for  anotkr  ccr.- 

|e<^ucntidlly  :   axul  Caeon*&  law  tr^wo. 

owner:, 

■  K     .',    I :     * 

^  ^  Tromperit-ct  mAiverUillon  t^vimaitre  dansles  mnte«,  portes,  €th»Trc»* 
rnftmWc  Iw  brciii»|  I^s  dcj^uiiemcns,  ct  alterations  caulcb  f^  ic  tnaitrc  *.  \ 
par  r  ccjuipajfc. 

t  Kocett0«xi  Eotis,  !>arratria,  ribakicria  ct  ft>u<les. 
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QWQfOfj  it  vr^  ^Id  not  barratry :  But  then  it  V35  br  ihn 
\  iolcncc  of  the  crew  who  forced  him  back>  notwitjiipnding 
Le  told  them  the  orders:  Wfeicl^  therefore  as  is  obfeirvcd 
xhcre,  fell  within  the  exc^fe  q(  ncoellity,  which  has  always 
been  allowed.  But  tb|s  proves  /till  farther,  that  barratry  i.9 
a  crimei  and  if  it  l^e  a  crime,  )^e  who  commits  it,  muft 
^fwcr  for  ^t^e  confequeqcef ;  though  a  different  mifchief 
Wis  produced,  aiid  to  dificrent  parties  froir^  what  he  intend- 
ed ;*  cfpe^ially  ^I'hen  the  probability  of  mifchief  to  the 
owners  of  tjxe  goods,  fron;  this  fi*audulent  departure,  and 
taking  of  prpl>iblted  good;  q^  bo»u:.d  with  jheirs,  was  fo  ob- 
^  ious  in  a  double  y'lci^. 

Xrwm  and  SuwJ/bf  Partr,  147,  by  Lord  Hardivicle.  Bar- 
Fdtry  is  an  acl  of  >yrong  done  to  the  fl^ip.  Now,  I  think, 
it  cannot  be  doubted*  tliat  this  ijnlawful  acl  of  the  captain, 
^vhhout  the  privity  4nd  againft  the  interefts  of  the  freightor 
4nd  againft  his  contract,  was  an  a^  of  wrong,  and  a  wrong 
n  the  goods  fo  eT)dangcrcd  l^y  it  and  afterwards  loft:  And 
iic  cannot  be  at  liberty  to  fay  that  otherwife  they  would 
\^^t  been  loir.  And  it  i^  no  cxcufe  to  him  even  if  he  cqnld, 
'•hcq  he  has  wilfully  and  fraudulently  taken  the  rifquc  of 
\  >ring  them  thus,  and  expgfe(|  them  by  his  unlawful  aft^ 
4nd  in  breach  of  the  faitl^  c^f  his  agreement,  to  deftrudlion. 

Upon  the  \yholc,  both  ifova  our  own  cafes  and  ffqm  tl^e 
roncurrcnt  jpftirnqny  of  waiters  and  public  afts  ^i  other 
countries*  I  hqpe,  I  ^m  warranted  in  fubmittin^  tO^Qur 
]A)rdfhip  ^hefc  two  obiervation?  : 

Firft,  That  any  offence  againft  the  laws  of  %  ^:Qmitry 
Tfhereby  the  veflcl  or  caf go  ji^ay  be  fubjcftcd  to  a  condem- 
nation, is  b'4rrAtry. 

iSecondly,  I^tiy  injury  done  to  the  veflcl  pr  cargQ,  with  a  t  ^3^  3 
dirccl  intchtipn  to  dcfraijd  the  owners. 

I  t^hii^  it  is  beyond  Tontroverfy,  that  the  cappiin  of  the 
vefTel  in  thj^  cafe  faJU  undey  the  firlt  of  thefe  defcripcions  j 
and  that  therefore  tht?  iqfi)rers  arc  liable  i{i)def  the  cbufe  in 
the  policy  which  infurcs  againft  barratry,  and  that  the  Ver^ 
di£t  was  well  given  for  the  plaintiffs,  and  of  courfe  that  the 
court  will  difcharge  this  n^qtlon  fof  a  new  t^i^I, 

On  the  part  of  the  motion  it  was  urged  by  Mr.  Butter. 

I  fubmit,  that  nothing  done  by  the  captain  in  this  cafe 
could  be  barratry,  imlefs  the  deviation  was  without  the 
biowledge  of  the  owner  j  for  he  is  not  charged  with  run- 
{liiig  away  with  the  goods  or  fhip,  burning  or  deftroying 

them, 

^  |d  crimmalilms  fafficit  jCDcnllt  maliti»  com  hSt^  parit  jni^M. 
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Acin,  or  any  dircft  injury  to  the  goods,  or  any  iaiaEc€  to 
the  owners  of  them.. 

And  upon  the  deviation,  if  the  plainttC  chode&  he  miy 
rcfort  to  an  aition,  and  recover  againft  thofc  from  whom  he 
may  be  entitled  to  recover  i  but  n.ot  for  barratry. 

The  court  in  the  cafe  in  Strange  fays,  to  make  it  barra- 
try, there  muil  be  A^mething  of  frrioiinsfl  condud  and  noi 
merely  a  breach  of  fontraft. 

Where  the  maftcr  Mras  by  force  obliged  to  dcfift  from  KL* 
▼oyage,  thj?  plaintiff's  counfisl  would  have  made  barratry  of 
it,  but  ih^  court  would  not  fuflfer  it  as  it  was  no  aft  of  in- 
tention to  defrs^ud  the  owners ;  here  whoever  is  confidcrcd 
as  the  owner,  there  is  no  a^l  done  by  the  captaiif  ^th  an 
intention  to  defraud  him :  And  as  to  the  attempt  of  con- 
fidering  this  as  criminal,  becaufe  of  the  ynlawful  purpotc 
of  the  deviation,  it  being  to  take  in  prohibited  goods,  it  b 
nothing  to  the  owners;  I  don't  underftand  that  it  wa^ 
proved  ;  but  if  it  yrcrc  it  U  not  criminal  jtdead  the  ownciN 
of  the  goods. 

In  Po/^Uthiiwiitfs  Di^onary  of  trade  and  conimcrcr, 
which  I  underftapd  to  be  generally  efteexned  one  of  the  bci": 
books  upon  the  fubjeft,  by  gentlemen  convcHant  in  mer- 
cantile tranfaftions,  barratry  is  defined  to  be  cheating  thf 
owners  or  infurers,  whether  by  running  away  with  the  fhip, 
finking  it,  deferting  her,  or  embezzling  the  goods;  all 
clear,  direft,  pofitive  afts  of  exprefs  malice  and  prejudice 
to  the  owners ;  this  is  a  conjeftural  coofequential  damage 
with  no  malice  to  the  owners  under  any  pretence^ 

But  farther  with  regard  to  the  ownerlhip,  I  Ihall  b^j 
leave  to  contend  that  iP'i/Ies  was  the  owner  and  not  DurKvi:, 
C  ^39  ]  sny  more  than  a  man  whq  fends  parcels  by  a  ftage-coat  h  i^ 
the  owner  of  the  coach,  and  Dar^vin  only  freighted  tl.^. 
veflcl  for  that  voyage,  A<id  it  is  found  cxprefsly  with  ih . 
jury  that  the  deviation  was  with  the  privity  of  WUles :  If  i^ 
it  cann6t  be  biuratry  \  for  none  can  charge  f^arratry  bet  tin. 
owner,  and  He  by  his  privity  and  affent  waives  the  charge. 

The  difputi;  in  the  cafe  of  Kmgtt  and  Cambridge^  wr.s 
whether  it  was  neccflary  to  ufe  the  technical  word  borratr', 
for  the  fac^  was  a  total  lofs  of  the  fliip  laid  tohavchappeiH  ! 
by  the  fraud  and  negligence  of  tlie  nv.ifter:  And  there  ci\ 
be  no  difoutc  that  fuch  an  aft  of  diredt  injury  to  the  perf  -  s 
intcrefteif  iti  the  veflcl  ^tvoold  be  barratry  5  but  there  is  n.- 
thing  like  if  in  this  cafe.     * 

And  upon  the  qucftionput  in  the  cafe  of  Strange^  whe* 
thcr  it  TvouU  be  barratry  if  the  mailer  went  ont  of  the  roaJ 
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hj  die  dc£re  and  for  the  benefit  of  the  owners  ?  The  chie^ 
jollice  anlWers  no ;  and  the  jmy  find  thdr  venfift  accord- 
ii^Ij.  Here  the  jury  have  found  that  the  deviadon  was 
vkh  the  privity  of  fhltes  the  owner ;  and  if  it  were  necef- 
fary,  wtath  after  this  it  is  not,  it  ia:ught  be  no  difficultj  to 
prove  thai  it  was  for  his  benefit. 

As  to  ne^gence  being  barfutry,  the  cafe  in  Strange  b 
othenrife,  at  leaft  it  mofl  be  craja  negltgentia  fuch  as  imers 
malice,  and  of  this,  enough  has  been  faid  ahcady.  As  to 
goJDg  out  without  payment  of  port  dntics,  that  is  an  a^ 
vhich  jEroQi  the  b^inntng  openly  abandons  the  goods  and 
ihews  vtk  original .  defign  of  fraud;  not  fb  a  (ubfequcnt  ac* 
cidental  deviation  though  it  inay  be  for  an  illicit  purpofe. 

I  muft  objed  as  to  the  ordinances  of  Stockholm ;  they 
arc  matter  of  pofikive  munidpal  law  of  a  foreign  country,  and 
ought  not  to, bind  the  deciiions  of  this  court. 

Lord  Mansfield — ^It  is  very  proper  by  way  of  cxpoCtion 
of  the  general  law  and  cuftom  of  merchants.  Cc/hert^s  edlA 
8].  has  been  quoted  an  hundred  times :  And  this  ordinance 
goes  as  part  of  the  general  maritime  law,  which  is  a  branch 
of  the  law  of  nations. 

Mr.  Bulkr  continued — ^Barratry  muft  be,  as  the  fcveral 
mers  have  defibtied  it,  a  pofitive  direct  fraud  to  the  owners^ 
Qther  by  deftroying  or  abandoning  the  Ihips  ^r  embezzling 
the  goods  ;  this  is  none  of  thefe,  and  therefore  not  barratry, 
20(1  with  this  agree  the  ordinances  of  Middleburgh,  Aov- 
fterdam,  Schoninbeig,  Hamburg,  Florence,  and  Rouen. 
Another  point  Mr.  Suiter  endeavoured  to  fupport,  that  they 
hive  bid  it  as  barratry  or  a  lofs  by  fraud  of  the  mafter  ; 
and  in  another  count  accidental  lofs  by  ftorms  of  the  Tea : 
And  that  this  was  repu^;nant,  and  therefore  they  ihould  re« 
cover  on  neither. 

Lord  Man^U— It  is  a  cafe  that  has  rarely  happened :  I  [  64^  3 
have  not  t^t  I  remember,  had  a  cafe  before  me  of  bar- 
ratry. I  have  great  doubts  of  it :  It  is  odd  that  the  infurers 
(3  third  pcrfon)  ihould  infure  the  owners  againft  the  aA 
of  their  own  officer  whom  they  themfelves  appoint. 

A  good  deal  depends  upon  the  nature  of  the  agreemant 
by  the  charter  party ;  whether  it  is  an  agreement  between 
the  owners  and  freighters  that  the  fhip  iball  go  to  a  particu- 
lar place,  or  whether  it  is  a.  letting  of  the  fhip  to  the  freigb- 
lers. 

As  to  barratry  it  is  agreed  by  all  the  books  tliat  it  mqft 
arife  ex  deliSfo ;  but  they  do  not  agree  as  to  the  nature  of  the 
oScncc :  It  is  fettled  that  every  deviation  is  not  barratry. 

Xx      ,  It 
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It  ftcms  that  barratry  ihould  be  a  lofs  of  the  ihip  or  goodi  hy 
any  crime,  negligence  or  deviattion  of  the  maftcr  directly 
injurious  to  the  owner,  and  tmlo  animo  as  againft  him,  whe- 
ther it  extends  farther  to  confcquential  damages,  and  fuch 
as  are  not  even  clearly  and  directly  confequential,  but  as  i; 
were  collaterally  emerging,  and  cafually  and  remotely  inci- 
dental, uncertain  whether  they  would  or  would  not  Yizyt 
happened  otherwifc,  whether  this  be  barratry  may  be  xna:- 
tcr  of  farther  confidcfation. 

It  is  agreed,  that  if  a  fhip  goes  out  without  pying  per: 
duties  and  is  feized,  this  is  bairatry. 

I  fhould  pay  great  reTpecl  to  the  gentlemen  of  the  fpcci:»i 
jury  who  were  confiderablc  merchants,  the  proper  judges  u 
a  caufe  of  this  nature. 

If  the.fliip  had  been  feized  at  Guemfcy,  this  would  cer- 
tainly have  been  barratry. 
L^      I  don't  fee  it  is  fhewn  who  is  the  owner.     As  to  the :.: 
^    figrimcnt  of  the  third  count,  I  think  you  might  have  rcc» 
vered  if  it  had  not  been  barratry,  [upon  the  oihcr  cou:.'^ 
without.] 

Let  ft  (land  over. 

Curia  advisarb  vclt. 
Afterwards  on  the  laft  day  of  the  term  Lord  Mansfu 
threw  out  fomc  hints,  on  points  material  in  the  caiifc,  % 
this  efRr£t. 

We  have  thought  of  this  cafe :  I  have  never  met  with  j 
in  my  time. 

The  dcfmition  of  barratry  fecra>  to  be  very  looic.     It 
pretty  extraordinary  the  infurer  fliould  infure  to  the  o\\i 
for  the  behaviour  of  a  man  put  in  by  hiiyilclf. 
[  641  ]       Thus  much  however,  I  tliink,  appears  of  barratry; 
feems  to  be  held  that  it  muft  be  a  crime. 

It  is  to  be  confidered  whether  the  lofe  muft  not  Happe:: 
the  time  of  the  barratn% 

There  was  great  ftrefs  laid  on  Wtllcs*%  knowing  it  \  arti 
be  furc,  if  H^illcs  be  the  owner,  with  great  rcafon ;  f<^ 
the  owner  infures,  he  cannot  recover  againfl  hU  ovm  cr^^ 
or  cOnfent. 

But  it  is  material,  when  a  flilp  is  let  to  freight,  whttri 
]^    the  owners  of  the  goods  have  not  the  dire<fbion  ;  if  it  U.-.^ 
^r^    2S   an  houfe  to  the  freighter,   tlieu  he,    the   freighter 

owner. 
..'  r         If  on  the  other  hand  it  is  only  a  covenant  between  iL-l 
'-r    that  the  fliip  fhall  go  that  voyage  for  the  freighter,  tic 
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1$  .only  like  an  hackney-coach  or  ftage-waggbn ;  and  the 
freighter  ha$  only  the  ule  for  his  goods  \  not  the  direc* 
tion. 

There  appears  nothing  clear  from  the  opinion  of  Stamma 
Sind  Brown  but  this — ^that  not  every  breach  of  contrail  is 
barratry. 

.  Not  every  deviation  is  bari-atry :  If  there  is  fraud  it  is  (aid 
it  will  be  barratry,  and  it  muft  be  it  is  faid  ex  delicio  and  fi> 
much  appears  clear. 

But  is  every  ofiFence^  li  t^trj  Iof$  fome  Vray  or  other  rc- 
fulting  «r  deliB9^  whether  direft  or  remotely  confcquential^ 
whethet  ncccflarily  or  probably,  or  poflibly  occafioned  by^ 
the  offence^  or  uncertain  whether  occafioned  by  it  or  not, 
barratry  ?  I  think, one  ground:  muft  be  ex  deliAo^  but  whe- 
ther fuch  offence  as  would  fubjedt  a  man  to  a  criminal 
profecu|ion)  as  running  away  with  the  fhip,  deftroying  the 
goods  or  the  likei  may  be  a  queftion. 

-  And  fo  it  may  what  kind  of  lofs,  and  how  far  a  lofs  not 
direA  but  confequential,  and  what  fhall  be  held  a  <  confe- 
quential  lofs  to  this  purpofe« 

Where  a  deviation  was  made  there  is  an  authority,  that 
going  quite  out  of  courfe  and  delaying  is  not  barratry. 

That  cafe  of  Stamma  and  Brown  was  very  accurately,  it 
feems  almoft  verbatim^  taken  by  my  brother  WilUs. 

To  order  a  new  trial  till  we  have  fettled  our  opinions 
with  regard  to  the  law  would  be  quite  nugatory. 

Of  the  ordinances,  that  which  fpeaks  moft  fenfibly  is  the  £  642  J 
ordinance  of  Florence,  I  believe,  which  fays  no  fuch  infu- 
ranee  fhall  be  made. 

A  crime  with  refpeft  to  the  owner  of  the  goods,  it  is 
clearly  held  it  needs  not  be.  For  if  the^fliip  go  out  of  the 
port  without  payment  of  duties  and  is  taken,  this  is  barra-> 
try.  The  oiUy  queftlon  feems  to  be  whether  the  damages 
muft  bc.dircft  or  confequential. 

Curia  ulterius  advisare  vult. 

Afterwards,  on  Thurfday  Nov.  the  20th,  in  Michaelmas 
term,  Lord  Mansfield  delivered  the  judgment  of  the  court 
to  the  following  z'SttX, : 

This  cafe  has  been  for  fome  time  for  the  confido-atlon  of 
the  court.  We  are  agreed  in  our  opinions.  I  will  firfl  ftatp 
the  cafe.  You  will  attend,  becaufe  I  have  not  got  the  re- 
port, but  only  a  fhort  npte,  for  fear  I  ihould  omit  any  mar 
terial  circumftances. 

This  is  an  action  on  a  policy  oi  infurance  upon  a  voyage 
from  London  to  Seville,  which  policy  uada*takes  againft 
..  X  X  2  barratry. 
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hitrAtfi  this  {hip  was  t6  take  in  goods  for  any  perfofis  in 
tte  i^y  of  geAofal  freightaj;^. 

The  fliip  belonged  to  if^i/I^s  as  owner  of  the  hulk,  but 
^pas  chartfcred  by  DiNmn  fo>  that  pai^fkutSM*  voyage;  ant! 
without  the  knowledge  of  Darwin  went  to  Qwtt&j^  and 
there  took  in  brandy  in  evafion  of  the  duties.  Thence  felt 
into  af  (to»*fn,  was  ^u<!:h  damVged,  and  (friv'en  bii^to  Dart- 
month,  thence  refitted  and  weilt  on  upon  the  voyage,  bet  \i\ 
going  was  fo  much  fizrthcr  damaged  as  to  be  incajteble  ot 
cpYifinuhig  her  c6urft,  and  obliged  to*  pal  in  a  Hetfor.*- 
The  fhip  was^  not  cohfiftafcd  on  accctont  of  the  cbfttrabami 
goods.  Ill  confequetce  of  the  (ktna|^  (he  flnp  foflbred  thr 
goods  were  fpoilt.  Ther  ptainiiffs  brought  thi»  rftkm  to  re- 
cover on  the  poKey  againft  the  uftdefWriters,  folr  the  lofs  < 
the  gbods  fo  Bap{)ening  as  is  ftafed^  and  the  terms  of  th( 
infiirance  beihg  afs  is  allrcad^  ftaitcd.  l^he  Jury  feiihd  a  vcr 
dift,  under  the  dire^Oife  of  the  jUdge,  fot  the  plaintiflV- 
and  they  find  (as  above  ftitetf);  thai  the  Voyage  to  Gnemf" 
fof  the  purpofes  al^erfify  mentioned^  ti^s  With  the  bao^fcdc 
of  Willes  5  but  without  the  knowledge  of  Darmn^ 

Upon  ttis  a  fteW  trJal  ha^  beeft  mcf^ed,  an4  the  gcncr 
queftion  is,  whether  this  aft  of  the  cap^ih  in,  going  th 
fmuggling  v(^ge,  and  taking  in  the  bratndy  as  above  ftata 
be  or  be  not  barratry^  &  as  to-esftitk  tke  (i3sdntid&  to  nx< 
ver. 
^  643  3  On  the  trial  the  defendants  cohtetided  this  Was  iSot  a  ^v 
ation,  bccaufc  It  #a«  a  new  voyage :  So  ht  they  were  righi 
but  It  was  contended  by  the  plaintiffs  that  it  was  barratrt 
becaufe  a  voyage  againft  orders  for  an  illegal  purpbfei  wber 
by  the  goods  were  expofed  to  dangeiTi  akd  werft  aftenran 
aftually  fpoilt. 

Much  ftrefi  was  laid  upon  the  trial,  that  if  with  the  c« 
fcnt  of  Willes  it  couW  not  be  barratry;  becatife  barrit: 
could  not  be  when  with  the  conferit  of  the  cKwucr. 

To  be  furc  when  the  owner  orders  or  confents  to  ar 
thing,  he  cannot  rccdvei-  againft  his  ofhl  ordei*  dr  conic 
given  for  what  has  been  done. 

And  this,  as  it  is  true  in  the  principle,  Would  have  bet 
rfery  true  in  the  application,  'dflTUles  had  been  at  allv^^: 
ccrned  in  the  cafe. 

•  I  believe  it  has  never  been  decided  with  accuracy  ^vl: 
^barratry  is,  in  England  ;  and  as  in  alt  mercantile  trsnfactk 
I  have  held  certainty  of  greater  confequence  thati  perh. 
iipori  what  rille  originally  the  cafe  wa^  decided.  I  think  g 
ncral  verdicts  are  not  to  be  regarded^  as  certsdatj  is  cc^ 
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tobehaifhm  themy  it  not  appeadng  on  what  grounds  the 
ioTf  foand.  And  in  general  notes  of  cafes  taken  at  nifi 
fm,  dum^  ever  fo  well  taken,  and  decided  by  judges  of 
erer  fo  hidi  anthpptf,  ^rc  )^Uc  -So  the  &me  objeAion  for 
umilar  realoas. 

In  PcU  and  FUzgMraU,  It  may  be  ieen  how  much  the  dif* 
ferent  reafons  given  as  the  ground  of  the  judgment,  in  cafes 
of  general  vcrdid,  tend  tp  pccMc  certainty  from  cafes  of 
thit  Dituie* 

Of  the  con^Hion  law  cafes  which  merit  confideration  upon 
this  head,  there  ace  however  Knight  and  X^mbridge^  where 
it  V3S  held  that  one  a£t  of  barratry,  was  ^oing  out  without 
pariQcnt  of  port  duties.  And  the  court  fays  that  barratry  is 
(if  a  general  iignification,  and  not  confined  to  running  away 
vkh  the  (hip ;  that  it  £gntfies  fraus  and  dolus^  and  extends 
&>  any  fraud  of  the  q^er  \  ths^t  the  en4  of  mfuring  is  to 
befafeinal^eyents. 

^amma  and  DroRun^  the  cafe  from  the  qiiei^ion  there  put, 
snd  the  anfwer  by  the  chief  juftice  appears  very  much  to  the 
prefent  cafc.--^The  yeffel  was  to  go  ftraighf'to  MarfdlUs^ 
ioditgoesqutof  the  way  feemingly  on  a  fofn^ed  defign» 
tencwhcre,  to  cheat  the  contraftor  in  the  vqyagc.  He  lays 
(his  is  not  ilmply  a  deviation  but  fomewhat  n^bre,  The  jury 
lik  whether  if  it  were  for  the  advantage  of  the  'pwner,  and 
Dot  his  own,  thi§  was  |>arratry.  'Die  chief  juftice  tells  - 
tiiem  no ;  they  find  for  the  defendant ;  And  upon  a  motion 
hr  a  new  tfial  it  is  rcfufcd,  l^ecaufe  it  appeared  the  maftet  t  ^44  J 
i<tcd  confiftent  with  his  duty  to  the  owners,  and  the  plain- 
liS^'s  agent  knew  of  the  intended  alteration  \  and  to  make  i( 
idrratry  thcr^i  muft  tie  fomething  criminal. 

I  don't  think  either  of  tl^efc  cafes  ftroi^g  chough  to  fix  , 
i\t  bounds  of  wlwt  is,  or  is  not  barratry. 

The  Isift  cafe  is  Elton  and  B,rogden^  T'^q*  the  Ihip  went 
ont  witi^i  letters  of  marque  infurcd  by  the  defendant.  In 
1^  voyage  ilie  took  a  prize  and  returned  tp  Briftol,  and  re* 
LeivcJ  her  ^iiportionablc  p;irt  of  tlie  premium.  Then  ano- 
t\tx  policy  was  i^aje  ;  fl^fe  failed  again  with  exprefs  orders 
torn  the  o^ers,  that,  in  cafe  of  tJiking  another  prize, 
tiicyftiouki  put  feme  hands  on  boai:d  the' faid  prize,  and 
k\\A  her  to  Briftol ;  but  the  ihip  in  qucftion  (hould  conti* 
C'lc  hca-  voyage  witli  the  n[ic^cbant  goods.  Anothei^  prize 
ns  taken,  and  the  captain  gave  orders  to  fyta^  of  the  crew 
VKarry  the  prize  to  iiriftoli  and  deligned  to  go  to  New- 
f'undliind;  but  the  crew  oppol'ed  and  mfiftcd  he  ihould 
g)  back,  though  he  a^edged  his  orders  \  and  they  forced 
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him  out  of  the  way  whereby  his  own  Qup  was  taken,  bot 
the  prize  got  Cafe. 

On  adtion  brought  againft  the  infiirers,  it  was  contin  led 
this  was  fuch  a  deviation  as  difcharged  them ;  but  ih.'  ip- 
jecdon  made  to  this  Is,  that  here  wa.s  a  ^urce  upon  ti»c:  n.**- 
ter  inch  as  hecoiild  not  refiJ^  :  "But  Ihe  anlVci  Is,  the  -ill Fr- 
ance is  againft  the  crew  as>  well  as  the  uiaftcr.  I  diinfc.  t 
more  prooaole  j^round  is,  that,  as  this  w^s  a  vcflcl  upon  a 
privarcerijg  voyat^c^  it  was  neceflary  they  fhould  take  c^-i" 
of  the  prize  when  they  bad  takenlt,  and  the  crew  cxercilc^ 
thc!r  j .^l^nient  for  the  benefit  of  the  ftiip. 

i   ctunc  now  to  the  cafe  before  the  court ;  which  heir, 
material,  and  as  It  appeared  to  me  a  new^  one,  I  left  it  tin 
^gument  i  ajid  it  has  been  very  ably  argued. 

As  it  was  a  matter  of  a  commercial  nature,  and  tumo 
greatly  upon  the  ufage  and  cuilom  of  merchants,  I  ceii 
liiltcd'an  eminent  merchant  of  whofe  ikiil  and  espcTiciK. 
1  have  gfeat  opinion,* 

I  do  not  find  the  meaning  of  the  word  has  been  fettle. 
in  this  country.     The  books  and  ordinances  of  other  nnu 
pns  were  very  properly  quoted  to  comb  at  the  underftandi: 
pf  their  ufe  of  the  word. 

The  luliaos  were  the  iirft  great  trading  nation  ^bo  intr 
^ticcd  the  M(ord«  Barrattare  in  the  Italian  di^onaries  lig 
I  ^45  3  ilifies  to  cheat,  defraiid,  or  trick ;  and  this  ^eems  to  hav 
been  the  general  acccpution  of  the  word  hi  otHer  tr^dlii 
nations,  who  have  borrowed  thp  term  from  thence. 
.  Yet  undoubtedly,  where  the  cafe  is  of  the  owner  of  t>. 
{hip  confeq^iig,  he  cannot  recover  for  wha^  was  done 
his  knowledge  and  confent.'  But  in  this  cafe  IVtlus^  th 
general  owner,  has  nothing  to  do  with  it ;.  Danvin  engage 
puts  the  goods  on  board  ;  it  was  againft  t^c^  confent  of  th 
owner,  for  this  purpofe,  if  what  was  done  was  ag^infl  tii 
confent  of  Dt^ivin.  -  '  . 

What  is  done  ?  The  fhip  is  to  fet  out  firom  London  to  S 
villcj  Dariujn  relies  upon  thisj  and  trufts  that. the  voyaj 
.will  be  immediate,  as  on  the  faith  of  the  iniiirance  he  h 
reafon.  The  maftcr,  inftead  of  going  direidy  to  {kvili. 
goes  upon  an  iniquitous  voyage  by  which  the  fliip  was  liaL 
to  be  confifcatedj  Thisis  the  deceit  upon  Dar^':n\  and  t: 
goods,  after  this  fraudulent  departure  from  the  coune  of  ti: 
-Voyage,  the  ihip  falling  into  a  llorm^  are  ipoiled. 

« .  Cuillbet  in  arte  fua  eft  crtdeadum. 
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And  whether  the  damages  happened  direftly  or  not,  does 
not  fignify ;  nor  whether  it  was  an  aft  p(  immediate  in- 
tciitiorial  injury  againfl  the  owner  of  the  goods. 

If  the  maftor  runs  away  with  the  (hip  tliis  is  barratry,  and 
though  the  fhip  afterwards  returns  and  purfues  the  voyage  it 
is  ftiJl  barratry,  and  the  perfbn  who  by  fo  offending  was 
once  fiable^  continues  liable  as  to  all  confequential  da-> 
nugcs. 

Here  I  think  the  damage  fufficiently  a{^ears,  and  upon 
the  general  principle  fells  within  the  rule  of  confequential 
damage,  as  it  might  not  have  happened  but  for  the  illicit 
voyage  5  and  whether  it  would  have  happened  or  not,  if 
the  (hip  had  cootinued  in  its  ftraight  courfc,  is  not  mate««' 
rial.  '  -     '  '  " 

And  in  thi?  cafe  there  is  great  realpn*  Darwin  has  in- 
fircd :  he  lofes  by  the  deviation  ;  the  deviation  is  the  vo- 
luntary, illegal,  fraudulent  aft  of  the  Captajn ;  and  there- 
fore it  appears  to  me  extremely  clear,  that  this  fmuggling 
voyage  was  barratry  in  the  matter,  and  confequently  comes 
•^'ithin  the  terms  of  the  infurance;  and  of  courfc  that  the 
t'srdift  is  right,  and  that  there  ought  not  to  be  a  new 
trial. 

Mr.  Jufticc  j4J}ofi-^Ont  would  wonder,  when  this  word 
^•15  in  uft  two  hundred  years  ago,  that  there  fliould  remain 
no  .v  any  doubt  what  barratry  is. 

I  think  it  has  always  been  the  fame  in  idea  and  general 
meaning,'  though  differing  in  terms,  and  not  fettled  in 
practice— deceit,  villainy,  knavery,  fraud. 

In  Florence  it'  Is  fo  exiilained  near  two  hundred  years  ago,  C  64^  3 

Dj  harrafrid  et  contrabandd  venditioni »^* 

Where  the  mafter  is  afting  not  for  his  Qwn  advantage, 
b'it  for  the  benefit  or  with  the  confent  of  the  owners,  it  ap- 
pears, by  the  cafe  in  Stranj^i*^  this  is  not  barratry  for  them 
to  charge  him  with  tlie  lofs. 

i^ut  wild  in  tliis  cafe  is  the  owner  ?  Verbally,  WilUsy  the 
^-ynzT  of  the /hulk  of  the  (hip ;  but  really,  as  far  as  this 
'■,iertioa  is  concerned,  he  has  nothing  to  do  with  it;  the 
''^^'icr  is  Darfwin.  Ivt'hinlc  the  jury  did  very  right  in  conli- 
--rinn[  i)arwin  as  owner,  pro  kdc  vice.^ 

This 

•  Th'13  a  man  who  Arzvn  a  bill  of  cxcharifre  U  a  merchant^  pro  ijfn  vice, 
V.  (ir:en%  Bankrupt  La\vi,f.  i.  atid  the  cdSem  therein  cited.  I  Salk,  i^f, 
U-Jy,  V.  SuwarJ.  P^fch,  5d  /r.  i^  M.  «  y*mtr.  %()$.  «  ^.  ^  M. 
•^ry^  V,  1VltberUy»  And  2  /'rn/r.  JIO,  CramlingUm,  V.  Svunt  and  Pune^ 
•- ,  lii  point  in  error  in  S^accark* 
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This  is  without  -the  toowlcdgc,  then,  of  the  oirxicr : 
It  is  not  for  his  benefit,  but  to  the  danger  of  the  goods» 
and  for  an  ilUpt.'purpofe. 

And  it  would  not  iignify  whether  the  (hip  ti^S  bk  os  no 
from  that  voyage.  There  is  no  ffiyipg  when  the  miichiQf 
happened  to  t,he  vefTcl  which  oc^afioned  the  lofs? 

1  think  this  is  one  of  the  cafes  where  the  nndcrwrjter  ts 
lial)le  for  the  aft  of 'the  maftef  \  being  a  criminal  a£L  And 
the  cafe  of  J^fti^ht  an4  Q^f^^g^  ioealcs  of  wj  cjixDkal 
a£^i  deceit,  drl^udj  fo  does  Sfj/?;^^^  and  J?^Vfi;/r. 

Thoxigh  this  m^y  liot  be  wit}>ip  the  ftatutc  of  C  3.  f^. 
Che'  ftatuie  alluded  tp]  it  is  at  leafl  ^  cl^yiatic^  for  an  iikgzl 
pufpqfe,  which,  I  vhinfc,  i^  fufHgcnt  to  inake  it  barratry, 
(bemg  without  confeht  *  of  the  tempq|ary  owner)  and  the 
infurers  liable  to"  arifwer  the  i;onr^<^tieotial  lofsyth^ghnot 
dirccUy  or  ncpcflarily  copfcquential  on  the  deviation.     . 

Mr.  Juftice  ^^Uies — I  \hink  this  is  bar^atiy.     D4nvm  was 
the  freightor :  I  think  its  "being  dope  without  the  privitj 
6f  the  fr<;jghtor  is  the  faa]|e  jis  if  done  without  the  privity  d^ 
'  theo^yner.  "  •  -  "  '   v 

The  only  ijueftipn  that  occurr.cd  tq  me  was,  whc^cr  «h» 
was  a'lofs  by  the  aft  of  barratry :  For  the  three  common 
law  ^afes  feeq;i  to  fay  that  the  lofs  muft  happen  by  the  aft  of 
r  /c      T  barratry.  .         ' 

u  V47  J      There  is  no  faying  here  tyhen  <hc  might  fuftain  that  lofs. 
^^  By  gP^ttg  ^^^  ^  ^^c  '^^^^y  fl^  ^^'^  Mi^o  ^  ftorm,  which  flic 

might  have  cfcaped  if  i^e  had  not  gone  to  Guernsey,  as  Mr. 
AUeyfie  very  propei-ly  obferved.  And  this,  after  a  verdict, 
the  court  may^take  as.  probable,  that  the  lofs  may  have  hap- 
pened byxqnfequence  of  the  voyage, 

This  is  certab^ly  a  deviation  without  the  confent  of  the 
freightor :  And  poffibly  the  csjufc  qf  the  damage  fuficrcd ; 
and  it  is  a  deviitioh  for  a  bad  purpofe :  And  in  the  juftice  of 
tlic  cafe  \  am  fatisfied,  whatever  I  might  doubt,  fince  it 
does  n(f  t  appear  to  fall  within  ^he  cafes.  '  And  though  it  is 
not  a  lofs*by  a  fraudulent  i^itent  of  the  maRer  or  mariners, 
to  hurt  or  deftroy,  or  embezzle  or  corrupt  the  goods  of  the 
o.wner,  yet  the  fubftantial  juAice  has  been  done,  and  the 
jury  have  found  a  verdift  'which«  I  thizik,  we  oi^bt  not  to 
fftafide.       "  .        ?  •  •      .   . 

Mr.  Juftice  AJhhurJl'^  am  of  the  faxne  ojnnkm  as  at  the 
trial. 

I  think  they  have  a  right  to  recover  upon  dther  coioitf 
whether  of  lofs,  ftorms,  and  jicrils  of  the  fea>  or  ifbrbarra* 
try  of  the  mafter.  ^  i 

As 
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As  tQ  the  objedUqiiy  t^at  thet^o  cbargos  of  ^cident  and 
rrunioal  moat  dafli  with  one  anptber^  the  party  (hall  i¥>t 
ki  up  his  pwn  fault  as  a  defojicc  4^  for  if  it  n^  not  accident 
k  was  a  crimin-al  deviation,  or  barratry ;  and  it  i§  no  anfwcr 
for  turn  to  fay  it  cannot  be  hoth^  and  tha-efivre  it  ibaU  be 
rjithcr. 

I  think  there  .vns  ii^fHctcnt  evidence  to  find  it  a  IfSk  by 
uorms  an4  ppr^  of  the  fe:^,  upqn  the  j^  coi^t,  fpppofing 
this  to  hai^e  been  not  barratry. 

And  fairer,  I  think  it  was  bari^atry,  being  a  deviation 
/or  3A  unlawful  aft,  axxd  Iqib  enfuing  ^  but  even  without 
tbt|  Mpon  the  4rJ$  grQU|lid,  I  thinlf;  the  verdidl  gopd  qa 
thcfirft.couijt.    ""   ' 

f  Note^  Thejre  is  a  cT^k  where  this  docfarin^  of  confojucnip- 
tikl  dainlugcs  is  very  curbully  diicuflibd,  3  ^^jf'  403^  13. 
l'2ty\  SJSiefii^rd:  E.  13  G-  3.  A£^on  of  tre4>af5  and  ai^ 
Mult.  Fi^int^  ^ccUf^f  that  the  defendant,  on  the  2^ 
of  Oflaber  1770,  vi  ^t  arjfus^  made  an  aflault  vfon  the 
pUinti^,  by  caftiugand  toiling  a  lighted  i^uibji  whereby  l|e 
loft  his  eye. 

The  cafe  "vias,  the  4efcnd?nt,  on  the  day  laid  in  the  d<-  [  648  ] 
daration,  at  Miiborue  Port,  in  t)ie  county  qf  Sonierfet,  3f 
3  fair,  which  was  |:hen  and  there  held,  threw  a  large  fquib 
from  the  ftrcet  into  the  niarkct^iQuftt  where  a  large  con- 
fourfe  of  people  were  afleipblcd  ;  and  the  faid  fqulb  thrown 
bv  the  defendaiit  fell  on  th© landing  .thcr^  of  one  JF,  Tates^ 
» b  was  then  cipofjng  to  iFale  gingerbread*  fe'r.  arid  one 
7  WW  JPV///,  inrtanjly  tc^  prevent  nxifchief  to  himfcif  and 
ro  the  wares  of  the  faid  TaUs^  took  it  up,  and  xhrew  it 
acrofs  the  faid  iTiarkct-houfe,  when  it  feu  :(2pon  another 
Itaniling  there  of  one  James  Ryalt  who  was  alfo  cxpofmg 
the  fame  fort  oF  war^s  to  f|ilc  \  and  the  f^ic  Jutnes^  in- 
ftintly  to  faye  himfelf  4ml  hif  goods,  took  up  the  faid  l^t- 
t'i  ferpent,  and  threw  it  to  another  part  of  the  faid  market* 
houfe,  and,  in  fo  throwing,  (Iruck  the  plaintiff  on  the  &ce 
tiicrcwith,  jmd  the  fijqib  burning,  put  out  one  of  the  j4ain- 
iirrscyes. 

The  jury  found  a  verdift,  with  lool.  damages,  fub^eft  to 
^hc  opinion  of  thq  court ;  Whjreupon,  on  argtunent  in 
C.  jff.  the  Lord  Chief  Juftice  De  Grey^  and  Narej  and  Gould, 
Jufticcs,  w<pre  of  Opinion  that  the  action  well  lay  againft  the 

defendant; 

^  Nemo  lucrabitur  ex  Injuria  fin  propria. 

"I'hU  maxim  was  carrjed  to  its  full  extent  in  the  famous  cafe  of  Coh,  who 
*^  iodiAed  on  tiw  CovM^rjr.  adt,  and  pleaded  an  intwit  not  to  maim,  -but 
murder  I  but  he  was  coAvidted  o;i  that  adl»  and  executed 
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defendant ;  for  that  the  firft  throwing  was  the  Unlawful  rio- 
lent  2lQl  of  the*  defendant,  and  the  fubfequent  throwings 
were  inftantancqus,  and  heceflary  thereupon,  and  as  it 
were,  contintmmlo  the  firft ;  fo  that  the  whole  was  one  iingle 
unlawful  a£^  of  the  defendant,  by  force,  to  the  injury  of 
the  plaintiff.  And  the  Chief  Juftiqe  held  it  to  t)c  as  if  the 
fquib  had  bounded  ar^d  rebounded  of  itfelf  feycral  times  af- 
tdr  it  was  thrown  by  the  defendant,  before  it  reached  to  the 
plaintiff's  eye.  BlachftoJie^  juftice,  e  contra^  that  a£don  of 
trefpafs  lay '  not,  but  aftiqn  6i]f  the;  cafe,  for  coizfcquential 
ikmages  i '  the  two  fubfequent  throwings  after  the  firft  be- 
ing independent  afts,  giving  new  directions  to  the  fquib, 
and  not  proceeding  from  the  defendant,  his  order  or  direc- 
tion, but 'from  the  throwers,  as  free  igents,  abfofaitely  S- 
verfo  intuitu^  for  the  prefervation  of  their  goods  and  jpcrfons. 
I  cannot  leave  this  caft  without  acknowledging  my  obli- 
gations to  Mr.  Alkyne^  for  his  very  polite  and  mcndly  21' 
llRance,  in  fumiihing  me  with  his  notes  of  tl^e  foreign  ordi- 
nances to  which  he  referred  in  his  argument  \  and  which 
notes  I  have  had  the  pleafure  of  ufing  in  part,  as  to  fome 
ether  branches  of  the  argument,  and  in  a  few  phces  of  the 
judgment,  where  my  own  were  defeftivc.] 

Anonymouj. 

Attachment  for  Non-payinent  of  Cojls  in  a  criminal  Suit. 


a 


N  a  motion  for  a  rule  to  fhe.w  caqfe  why  the  defendant 
_  fliould  not  be  difcharged  put  of  cuftody  upon  the  in- 
[  649  J  folvent  debtors  aft. 
V.  ai  Ja.  The  defendant  had  been  indiftcd  at  the  Old  Bsdlcy  for  an 
X.  c.  8. 13  aflault,  and  had  removed  the  indiftment  by  certiorari  into 
^ c\  ^'  '^'^  court;  and  for  non-payment  of  cofts  was  under  an  at- 
£16.   2  a     tachmcnt. 

Car.  a.  c.  The  cafe  of  Rex  v.  Stokesj  A3  G.  2-  was  cited,  vho 
^\^  w  ^^^'^^  ^^  ^^  difcharged  under  the  general  words  of  the  z^: 
&M.  c.  IX.  ^^  gracc>  io  G.  2.  and  it  was  objefted,  that  there  was  an 
exception  of  contempts :  That  was  a  cafe  alfo  of  ah  attach- 
ment on  recognisance  for  non-payment  of  cofts.  LorJ 
Chief  Julblce  Lee  faid  it  was  not  a  contempt  where  the  right> 
of  the  fubjeft  only  are  concerned,  /.  e,  where  the  form  i 
of  a  criminal  public  fuit  or  procefs  in  tlie  name  of  i^-^ 
crown,  but  the  fubftance  a  civil  private  remedy.  Mr.  Jus- 
tice Wright  quoted  a  cafe  of  an  attachment  upon  a  rccc;;n> 
zancc  \  aiid  LorJ  Chief  Juftice  Lee  /aid  it  was  not  a  coft- 

.     ..  .  tein''t 
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cempt  tilt  he  was  put  to  anfwer  interrogatories;  for  he 
might  clear  himiclf  of  the  contempt,  and  the  attachment' 
•wa^^only  melnc  procpfi  to  bring  him  into  court. 

Mr.  Jufticc  Ajion  appeared  to  compafiionate  tl^c  young 
man's  cafe  very  much,  and  faid  he  wiflicd  to  be  able  to  fa- 
tisfy  himfclf  that  it  was  in  the  power  of  the  court  to  dif- 
eharge  him :  And  he  thought  it  a  cafe  which  ought  to  be 
interpreted  in  favour  of  the  liberty  of  the  fubjeck.* 

Mr.  Juftice  PFiilrs-^Hc  has  fatisfied  to  the  crown  by  his 
four  months  imprifonment :  Suppoiing  there  was  a  general 
ipArdon  he  could  not  b^  difqharged,  for  the  crown  has  no« 
thiffig  ia  it,  as  it  concerns  th(^  right  between  fubjed  and  fu1>- 
jc£b  f  And  he  cannot,  it  is  faid,  be  difcharged  under  the 
ixirds  «A,  which  is  a  cleft  flick  indeed. 

Afterwards,  the  next  day  being  the  laft  terrn^  after  Lord 
MtihjJteffthiA  left  tfjc  qourr,  the' thi:ee  othei:  judges  delivefed 
their  opinions  to  the  foliov^ing  effect : 
*  Mr.  Ja(li(^  jijlofi'^l  apprehend  wheij  the  decifion  was 
macUi  in  this  cciurt  that  an  attachment  yfzs  aa  execution  in 
a  civil  fuit ;  it  was  not  a  new  cfeqiQon^  but  it  was  alwajs 

fo.     '  '         ■    '       

Now  it  does  not  ftrike  me  there  is  any  difference  in  the 
cofts  X  upon  the  civil  fuit.  The  mafter  is  to  tax,  and  iS 
'n6t  paid  within  tl^e  timfc  an  ?it^aclirncnt  goes.  The  9th  of 
G.  ^.  c.  26.  is,  in  my  opinion,  a  legal  recognition  that  per- 
fons  (hall  be  difchargcc}  iroai  cke9Ution  on  wliatevcr  fuit.        r  g^  | 

Tliisarifcsiipoii  an  ad^;*  of  parliament,  whereby  when  an 
indiclmcnt  Is  removed  Ijy  certiof-oi't  the  defendant  muft  en-? 
ter  into  a  recognizance  for  the  cofcs  to  be  taxed  by  the  maf- 
rer,  and  if  not  paid  within  a  time  limited  (ten  days)  attach- 
ment iflues.     5  TK.  £^  M.  c.  iirf.  I, 

If  an  attachment  for  cofts  is  an  execution,  whether  the 
cofts  are  taxed  on  the  fide  of  the  mafter  of  the  crown  office 
or  on  the  civil  fide,  "how  is  he  without  difcharge  V  And  yet 
if  he  be  not  within  the  benefit  of  the  Lords  act,  becaufe  it 
is  an  attachment  at  the  fuit  of  the  crown,  he  plainly  on  the 
oilier  hand  is  not  within  a  general  pardon ;  fo  it  ajnounts  to 
imprifonment  for  life. 

You  can  have  no  more  than  he  has.     And  I  don't  fee, 
efpecially  llnce  the  ftatute  of  the  9th  oi  G*  3.  why  he  Ihould ' 
nut  be  difcharged. 

Mr. 

•  Leges  Angli*  omnium  liBcrtati  favent. 

»Rf  X  Ron  poteft  gratiam  facere  cum  injuria  abcriiHL 
AcceiTorram  fcquitur  pxiacipait. 
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Mr.  Juftice  ^//kc-rStacutes  iq  ftvoor  of  the  liberty  of 
die  fubjed  ought  to  be  libendly  cooi^ed* 

The  ftatutc  of  9  O.  3.  difcharges  sdl  porJIbos  ia  cxecutioa 
lindcrany  fuit. 

There  is  an  end  qf  all  the  criipii^d  pairt  of  the  fi|k. 

M  It  is  declared  and  enaded''  are  cl\e  words,  wliidi  feein< 
fB  if 'the  ftatutc  meant  to  extend  the  benefit  in  tlie  iulkti 
manner. 

lliepefQre  I  aqfi  ifiDiiig  tq  adopt  the  Uhetal  conftnifbon, 
the  {>ttbUc  having  been  fatisfied  bf  the  ioiprtibonient ;  and 
efpecially  as  oth6pwife  this  would  be  the  ca£e  of  ixnpnfoa* 
sfient  without  any  probability  of  Vcleafe-rond  of  a  audot. 

And  whether  it  has  ever  ^ome  heforc  the  court  upon  mo- 
'  tion  or  not,  they  will  give  a  liberal  and  tjesieficial  cooibuc- 
tion  of  a  ilatute  <^  this  naUire. 

Mr.  Jufticc  jifihurji'-it  is  Sserf  ifaran^e  he  fhoaU  not  be 
difchargcd  becatde  it  i$  a  dvil  fuit,  noteyen  by  isi  general  purr 
fion  which  is  ceitaiuly  the  pde ;  ?qd  then  it  fi)Qi:^d  be  turned 
againft  him  that  it's  not  a  civil  fuit,  hut  a  fuit  of  the  crown^ 
and  that  fi>  the  aA  of  parliament  does  not  difchax|^  him. 
Held  thtt       Curia— Let  him  be  dischargei^  qzi  taking  the  oath 

aitactocnt  on  the  IWSOLVRNT  D^TORS  ACT. 
for  noD-  ' 

jayment  of  ^^ft,^  cm  i  1H^.'&  M.  c.  11.  OQ  in  indi&ncnt  of  ailauHt » difcjiwwd  hj  tfce  is- 

r.  6s'  3  Elegit.  • 

XOU  iBuft  rci.nvc  elegit  by  fare  facias.     If  nqt  proceed- 
ed upon  within  the  year  the  writs  muft  be  without 
ntinuance ;    othcnvifc   the    court  wlD  prefun^e  faiu- 
fiiciion.  , 

Bail. 

ON  a  motion  to  fct  afi<lc  execution  agnlnft  bail,  with  coPtv, 
the  principal  haviiig  been  difchargcd  by  certificate  uii- 
dcr  a  commiflion  of  baiikn?ptcy, 

iS!r.  Dtvfmng'--r^\VLt.  the  motion  to  fct  afide  cxcnition 
witli  cofts  muft  infer  irregularity  j  and  that  there  was  noir 
in  this  cafe,  and'  therefore  cofts  out  of  the  queftlon,  Tha: 
fprinerly  the  bail  muft  have  brought  in  the  principal  and  fur- 
rendered :  That  now,  if  they  apply  before  they  arc  fixed, 
they  may  do  this  without  fuch  form  ;  but  th^y  have  not  iv*- 
plied.     They  ought, "without  notice,  10  have  watched  wbc- 

ticr 
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rher  a  eap^m  oi  feetisfdeiendum  was  fakeiT  out  agathft  th€  pin^ 
ciptl,  whkhof  coQrfe  wdoM  end  va  z  fiite facias  agamft  the 
baily  to  charge  them. 

There  k  no  reafon  any  more  than  there  would  have  been 
if  the  certificate  had  Ifiu'ed  fdbfe^ucnfe  to  the  fixing  of  the 
bail. 

Lord  Mimfietd-'^^^fRsf  did  tbff  plaintiff  proceed  after  he 
had  notice  of  die  kmb^t  b^ng  difeharged  ? 

On  the  other  fide,  Mr«  Cowper  wad  goizrg  to  have  arg^ed^         ^ 
kit  Lord  Monoid  uAi  hifim  it  was  not  neceflatv. 

Lord  MsnsfiM^^TK»  is  a  mlghcy  piain  calev  The  bail 
are  to  watch  the  proceedings  of  the  plahitiffy  unlefs  upon 
the  ground  of  their  knowing  that  the  pbinfiff'  knows  that 
the  defendant  hai  got  his  certificate.  And  why,  then» 
<ioes  iie  puriue  an  iifiqaitous  demand  againft  the  bail  t 

They  knew  nothing  of  the  fcrre  fadsu.  If  it  were  not 
that  they  are  difchargcd  by  the  events  they  muft  take  no- 
tice of  the  fcrre  focias  at  theil*  peril. 

Mr.  Dumnng  hoped  the  proceedings  would  be  f^  afide 
trlthout  cods,  as  being  regular. 

Lord  Mansfieid — ^Thc  proceedings  are  irregular,  as  con-  f  ^52  ] 
trary  to  law  and  juftfce. 

Mr.  Dunning — It  is  your  Lordihip's  opmion,  then,  that 
the  certificate  of  a  bankrupt  b  to  amount  to  a  difcharge  of 
bail! 

Lord  Mansfieli-^Yet  \  if  the  phdntifiF  knows  of  the  cer« 
tificate,  and  proceeds. 

RuLB  ABSOLUTE,  howcver,  without  costs. 

But  the  court  defired  it  might  rfbt  be  taken  for  a  prece- 
dent of  excufing  cofts  upon  thd  like  application  for  the  fu-" 
turc. 

Mr.  Dwming  faid  they  had  no  means  of  knowing  that 
fach  a  proceeding  was  not  warrantable ;  they  had  received 
no  light  in  it. 

Lord  MansfiM — ^They  had  the  light  within  to  tell  them. 
They  had  no  need  of  any  other  to  fhew  that  it  was  unjuft 
to  come  upon  them  by  ilirprize,  when  the  defendant  was 
difchaz]ged.  and  by  that  means  the  bail  \  and  when  the  cer- 
tificate had  been  fued  out  a  year  and  an  half,  and  the  plain- 
tiff* had  notice. 

It  was  objeAed  by  one  of  the  counfcl,  that,  if  this  was 
the  cafey  the  ufual  application,  that  upon  pleading  to  the 
fcirt  facias  an  txfineretur  might  be  entered^  would  be  of  no 
Dfc 

Mr.  ' 
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Mr.  Jufticc  AJion — ^It  wfll  not  be  ufelefs ;  as  it  w'lH  fare 
them  a  great  deal  of  expence,  which  they  otherwife  may 
often  incur.  • 

Writ  of  Error. 

QN  a  motion  fof  a  nitc  to  fhctr  caule  ttfiy  execution 
ihould  not  be  taken  out  againft  all  the  defiendantS|  Dor- 
bmding  a  writ  of  error  brought  by  two  of  them. 
ObjeAion  to  the  motion,  that  the  plaintiff  had  obtained  2 
confeffi6n  of  damages  from  three  of  the  defendants  in  the 
caufe,  fufpedled  to  be  by  coUuikm :  That  the  writ  of  error 
exiils^  and  muft  have  its  power  while  it  ftands* 

If  it  be  an  irregular  writ,  the  motion  fhould  be  for  a  rule 
to  flicw  caufe  why  the  writ  fhould  not  be  fct  aiide. 
t  ^53  }      Lord  Mansfield  declared  he  would  give  no  dire&ions : 
They  might  get  rid  of  the  writ  of  error  if  they  could }  if 
not,  that  it  would  be  in  force* 
Rule  discharged. 


I 


Time  to  Plead. 


T  fecms  declaration  delivered  before  the  Eflbigil  day  of 
the  term  entitles  to  a  plea  within  eight  days. 


Infpe6tion. 


•n  yrOTION  for  liberty  to  infpeft  books  of  a  corpora- 

ObjeAion,  that  it  was  fo  late  moved  the  corporation  would 
not  have  time  to  anfirer. 

Lord  Mansfield  aiked  whether  a  cuftom  was  not  con- 
cerned. 

And  I  think  it  turned  out  to  be  a  cuftom  concerning  &t!e- 
men's  fees. 

Lord  Mansfield — ^They  ought  to  have  infpeflion. 

Rule  accordingly. 

WItncfS' 

^  Przflat  €au:e!a  quam  rcmedium.  ^ 
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Witnefs. 

MOTION  to  ftay  going  to  trial,  on  affidavit  that  thcf 
.have  been  endeavouring  to  fiod  a  witnefs/  and  can- 
not. 
Rule  dischakgsd* 

Irregularity. 

TTTTIERE  biU  filed  againft  one  as  attorney  of  tWs 

yy     court  who  is  attorney  of  the  Commcm  Pleas,  and 

judgment    thereon,    this  feems  error,    and  not  irregula- 

tity. 

Writ  of  Error. 

Ti^OTION  tot  execntton  notwithftanding  a  writ  of 
IVx  error,  on  fuggeilion  that  it  liTued  before  judgment 
iigned.  Whereas  the  affignment  of  general  error  in  writs 
of  error  is  thus  :  ^ia  in  recordo'  et  proctjfu  ac  etiam  in  nd^ 
ditiofie  jODicii  tnanifejie  eji  errafum^  and  therefore  the  writ 
of  error  could  not  anticipate  the  judgment. 

But  it  was  obfervcd  the  proper  way  to  come  at  this  was 
by  moving  to  fet  afide  the  writ. 

And  the  mafter  faid  whoever  foed  out  a  writ  of  error  had 
it  in  his  pocket  to  make  ufe  of  when  judgment  fliould  be 
fismed  $   and  the  judgment  related  to  the  firft  day  of  term. 

Infpe<5lion  of  Books. 

ON  a  rule  to  fhew  caufe  why  the  plainti£f  fhould  not  in« 
(pcft  the  books  of  the  corporation  of  the  city  of 
London^  and  why  he  ihould  not  have  liberty  to  take  co- 
pies. 

This  was  an  afbion  upon  a  penal  ftatute  of  3  G.  3.  to  pre- 
vent perfons  voting  who  are  not  freemen,  and  oblige  thofe 
who  have  the  cuftody,  to  produce  to  the  candidates  or  free- 
men, the  books  of  the  corporation  containing  admifiions  of 
freemen. 

It  was  objcfted,  that  if  the  rule  were  granted  in  this  caft, 
the  defendsmts  might  be  made  liable  by  compulfion  to  accufe 
tiiemiolTes. 

.    To 
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To  this  it  was  anfwered,  that  the  appUcation  b  to  the  dc* 
fendantsnot  in  their  private  and  perfonal^  but  in  their  poli- 
tical capacity. 

However,  it  appearing  the  defendants  cootd  not  odmffly 
with  the  rule,  they  not  having  the  pofver  of  gramix^  mfpcc- 
tion  in  thcmfclvcs. 

Rule  dischargeix 


Michaelms 
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The  Caufc  of  the  Ifland  of  Grenada. 
Campbell  v.  Hall. 

THIS  caufc  came  on  to  trial  before  the  right  honour- 
able  WMntH  Ix)rcl  Mansfield^  on  Friday  the  fecond 
0^  July,  at  the  fittings  after  Trinity  term,  for  the  city  of 
Ix)ndon^  at  Guildhall,  when  a  fpecial  verdict  was  found: 
liie  proceedings  in  th^  caufe  were  as  follows : 

"  Trinity  term,  in  the  13th  year  of  the  reign  of  King 
"  ^'ftirgt  the  third. 

'^  London  to  wit|  Be  it  remembered,  that  heretofore, 
"  that  is  to  fay,  iii  Eafter  term  laft  paft,  before  our  Lord 
'*  the  King  at  Weftminfter,  came  Alexander  Campbell^  Efq; 
'*  by  Benjaman  RofeweU^  his  attorney,  smd  brought  in  the 
^  court  of  our  faidLord  the  King  then  there,  his  bill  againft  Com- 

*  JVUliam  Hall,  Efqj  being  in  the  cuftody  of  the  marflial  ™^«^ 

*  of  the  Marihaifea  of  our  faid  Ixwd  the  King,  before  the  ^^  ' 

*  King  himfelf,  of  a  plea  of  trespass  on  the  cafe;   and 

*  there  arc  fledges  for  the  pfofecution,  to  wit,  John  Doe  pfca  ©f 
'  and  Richard  Roe.  Which  faid  bill  follows  in  thele  WordS|  trcfp*ft. 

'  to  wit,  London,  to  wit,  Alexander  Campbell,  Efqj  ^|^fjLr 
'  complains  of  William  Hall,  Efq;  being  in  the  cuf- biiL* 

*  tody  of  the  marlhsd  of  the  Marfhalfea  of  our  Lord  the 

'  King  himfelf,  of  a  plea  [of  ^refpafs  on  the   cafe  \    and  Ac  etiam. 

*  also]  for  that  whereas  the  faid  William,  on  the 

*  firft  day  of  January,    in  the  year  of  our  Lord  1773,  at 

*  London  aforefaid,  to  wit,  ia  the  psffifh  of  St.  Mary-Le- 

*  Bow,  in  the  ward  6f  Cheap,  was  indebted  to  the  faid  ln^^«»'"«- 

*  Alexander  in  the  frnn  of  20I.  of  lawful  money  of  Great 
'  Britain,  for  the  like  fum  of  money  by  the  faid   William 

*  before  that  time  had  and  received,  for  and  to  the  ufe  of 
'  the  faid  Alexander :    And  being  fo  indebted,  he  the  faid 

y  y  ««  William, 
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<*  WilHam^  in  confidcration  thereof,  afterwards,  to  wit,  on 

Aflumfit.     <*  the  fame  day  and  year  aforeiaid,  at  London  aforcfaiJ,  *.n 

<«  the  parilh  and  ward   afofefaid,  undertook,  anJ  to  the 

[  6^6  J  **  faid  Alexamler  then  and  there  faithfully  promifed,  that  he 

«*  the  faid  fVilHam  would  well  and  truly  pay  and  fatLfy  ihr 

««  faid  Alexander  the  faid  fum  of  money  whenever  he  the  faid 

«*  IVilliam  fliould  he  thereunlo  afterwards  required.     Yet 

<«  the  laid   William^    not  regarding   his  faid  promiie  and 

<•  undertaking,  biit  contriving  and  fraudulently  intending 

«<  craftily  and  fubtilly  to  deceive  the  faid  AUxanier  in  this 

l^eich         c(  behalf,    hath    not   paid   the  faid  Alexander  the  fitii 

>  S^c  •      c<  fuixi  of  money,  or  any  part  thereof,  (although  the  fai^i 

"  William  afterwards,  to  wit,    on  the  fame  day  and  ycxr 

<«  aforcfaid,  and  often  afterwards,  at  London  aforcfaid,  \\\ 

<*  the  parifli  aiul  ward  aforefaid,  was  by  the  faid  AUxarS* 

«*  required  to  do)  but  to  pay  the  fame,  or  any  part  thercoi', 

«5  to  tlie  faid  Alexander  he  the  faid  Wiillam  hath  hithcr.> 

l)unaj?M.     cc  altogether  refufcd,  and  ftill  doth  refufc,  to  the  damagu 

l^iturappo-  ^  of  the  faid  Alexander  of  twenty  POUNDS.     And  thcrc- 

nitfectam.  r        i      i    •         i  •  »     » 

«  fore  he  brings  his  suit,  &c. 

Continu-  And  now  on  this  day,  to  wit,  on  Friday  next  after  thr 

tnctf.  morrow  of  the  Holy  Trinity,  in  the  fame  term,  (to  whkli 

faid  day  the  faid  IVilliam  hadleave  to  imparle  to  the  faid  bill, 

and  then  to  ajifwer,  &c.)  before  pur  Lord  the  King  at  Wti:- 

minrter,  comes  as  well  the  faid  Alexander y  by  his  attorn*./ 

^^*^"**f".*_  aforciaid,  as  the  faid   kP'iWam^  hy  Robert  IVant^    his  attor- 

riftm.  J^cy  ;  and  the  iaid  Wiljiam  deknds  the  wrong  and   injury. 

Plcaofnoa-  Wiien,  <xc.  and  fays  he  did  not  undertake  and  promilc  ::i 

aflumpfit.  .  ipanner  and   form,  as  the   f.iid  AUxartder  Cam'pMl   abou 

polnTf/oIi  c«'^r^'"'is  againft  him.     And  of  this  be  puts  himJclf  \i^>:\ 

pcrpatriam.  the  CO  u  NTRY  ;  and  the  faid  Alexander  doth  the  like. 

Plaintiirii-       Therefore  let  a  jury  thereupon  come  before  our  Lord  u\t 

^[[uT'^        King  on  Wedncfday  next  after  tlircc.  weeks  of  the  iloW 

'    .      Trinhy,  by  whom  the  truth  of  the  matter  may  be  bctttr 

rauu*'^""   known,,  [and  who  neither  are  of  kin  to  the  aforcHud  Alrx- 

ander  nor  to  the  aforeiaid  William']  to  recognize  ihc  trutii 

.      .  of  the  iifue  between  the  faid  parties,  bccaufe  as  well  the  Ik; J 

Day  of  far-  A/c'X'Vnlcr  as  the  faid  William ^  between  whom  the  iflue  i>, 

thcrappcar-  have  put  themfclves  upon  the  faid  jury.     The  fame  day  i> 

aricc.  f/ivca  to  the  party  aforcfaid. 

Reffitc  fot  :     Aftrrw.irds  the  procefs  being  continued  between  the  psr-  I 
jiarn*.  °     ^^^-^  aforcfaid,  of  the  plea  aforefaid,    by  the  jury  bctwc<ru 
Nifi  piluf.    tliem  beiiig  ref])ited  (before   our  Lord  the  King,  at  Wefr- 
miuftcr,  -until  Saturday  next  after  the  morrow  of  All  Soul* 
tl^cn  next  following,  UNCtl^s  the  King's  right  trufty  and., 

well  I 
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vdl  beloved  Wil/mm,  Lord  Mansfield^  his  Majcfty's  Chief  .  .  . 
Jurdcc  afiigncd  to  hold  p<cas  before  our  Lord  the  King 
himfclf,  (hall  firft  cosie  on  Friday  the  fecond  day  of  July, 
*t  the  Guildhall  of  tlie  city  of  London,  according  to  t^c 
^>rm  of  the  (latute  in  fuch  cafe  made  and  provided)  for  de- 
t*ult  of  jurors,  becaufe  none  of  them  did  appear. 

At  which  day,  before  our  Lord  the  King  at  Wcflnainftcr,  Cc^tinu- 
nmc  the  aforeiaid  AUxandtr  Catnpjilly  by  the  faid  Batjamin  a^=«- 
kfwgJ/f    his  attorney  aforefaid.      And  the  faid  Chief  Juf-  p  *^       -. 
t-cr  before  whom  iflue  was  tried,  fsnt  hither  his  record  had        ^'   ** 
n  thefe  words,  to  wit,  "  Afterwards,  that  is  to  fay,  on  the  ^^^^^^^ 

*  da?  an^d  at  the  place  within  contained,   before  the  right 

*  honourable   WMiam,   Lord  Mamfuldy  the  Chief  Jufticc 

*  within  \<?ritten,  J'^hn  Way^  gentleman,  being  aflbciated 
'  unto  liim  according  to  the  form  of  the  ftatute  in  that  cafe 
'  niadc  and  provided,  comes  as  well  the  withm  named  Alex^ 

amLr   Camphel^    Efq;  by  his    attorney  within    named,  as 
'  the  wirhin  named   Wtlllam  Hally  Efq;  by  his  attorney 
within  mentioned. 

"  And  the  JURORS  of  the  jury  within  mentioned  being 
fummoned,  fomc  of  thetn,  that  is  to  fay,  Anthony  High^  Names  of 
p7ore,  Peter  Bojlocky  David  Ch^mbers^    James  La  Motti^  the  juron, 
Jchn    Wilhinfonj    Jojbua  Bedjhanvy  and   Siivanus   Grove^ 
come,  and  are  fwom  upon  that  jury:  And  becaufe  the 
rcfi<Uic  of  the  jurors  of  the  fame  jury  do  not  appear, 
therefore  other  peribns,  of  thofe  (landing  by  the  court, 
by  tlic  ihcriffs  of  the  city  and  county  aforeiaid,  at  the  Tales  de 
rcqueft  of  the  faid  Alexander ^  and  by  the  command  of  c^cum^^n- 
the  fiiid  Chief  Juftice,  arc  now  newly  fcl  down,  whofe 
names  are  filed  in  the  within  written  pannel,  according  to 
the  farm  of  the  ftatute  in  that  cafe  made  and  provided. 
Which   laid  jurors,  fo  newly  fet  down,  that  is  to  fay, 
J^kn   Leiy  William  Kerjily  Charles  Hwj^ham^  John  Ger-^ 
frufjj    and  Richard  Hatt,    being  required,  come,   who, 
together  with  the  faid  other  jurors  before  impannelled, 
and  fwom  to  declare  the  truth  of  the  within  contents, 
being  clcfled,  tried,  and  fivom,  upon  their  oaths  fay, 
"  That  the  ifland  of  Grenada,  in  the  Weft  Indies,  was  Special  vctw 
in  the  poflciSon  of  the  French  king  until  it  was  conquer-  4^<^- 
<1  by  the  Britifti  arms  m  1762.     And  that  during  that  {^"^J^  • 
T'iiTcffion  there  were  certain  cuftoms  and  impoft  duties  the  poffcfll^ 
cvUcftcd  upon  goods  imported' and  exported  into  and  out  on  of  the 
cf  the  faid  ifland,  under  the  authority  of  his  moft  CSiriC-  ^""*  y, 
nm  Majcfty:     And  that  in  the  faid  year  1762  the  faid  coh^wd 
nhnd  was  conquered  by  the  King  of  Great  Britain,  then  by  Great 
Y  y  2  «  in  B"'*'^  *» 


Cuftoms 
and  duties 
upon  goodi 
imported 
and  export- 
ed levied 
upon  the 
iiland  by 
tfic  Fl-cnch 
king.    - 
Surrender 
bf  the  if- 
land  of 
GreaaAi 
upon  the  laaie 
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in  open  war  ^vrth  the  French  ^ing :  And  that  the  f*. 
iiland  of  Grenada  furrcndercd  to  the  Brkifli  arms  upo' 
tltc  fame  articles  t)f  capitulation  as  had  bc^  before  graiii 
ed  to  the  iniiabitants  of  the  ifland  of  Martinko>  up- 
the  furrcndcr  thereof  to  the  Britiih  arms.  And  that  i 
the  articles  of  capitulation  demanded  by  and  grtntd  t 
the  inhabitants  of  the  faid  ifland  of  Martinico,  upon  ib 
furrender  thereof  to  the  BritiQi  arms,  dated  the  lb  fn: 
day  of  February,  1762,  arc  the  following  articles,  xl\ 
is  to  fay, 

terms  as  Martjnico. 


Articles  in 
the  capitu- 
lation of 
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They  be- 
come  fuh- 
jeds  uf  his 
Biltannic. 
Majclly, 

Article  5. 


Article  the  fourth — «  They  fliall  be  ftriftly  neuter, 
*«  (hall  not  be  obliged  to  take,  arms  againfl  his  moft  Qiri 
Martinico.   "  Majefty  5  nor  even  againft  any  other  power." 

Article  4 

Anfwer — ^**  They  become  fubjefts  of  his  Britannic  ' 
<<  jcfty,   and  muft  take  the  oath  of  s^llegiance,  but  IhiU: 
«  be  obliged  to  take  arms  againft  his  moft  Chiifttan  X 
'<  jefty  until  a  peace  may  determine  the   fate  of  the 
.«  land." 

Article  the  fifthl— "  They  fhall  prcfervc  thfcif  civil  . 
"  vernmcrit,  their  laws,  cuiloms,  ami  ordinances:  Jn 
."  fliall  be  adminittcred  by  the  fame  officers  who  arc  m 
•<  in  employment ;  and  there  fhall  be  a  regulation  rondc 
**  the  interior  police  between  the  governor  of  his  Brhar 
<*  Majefty  and  the  inhabitants ;  And  in  cafe  that    at  ! 
^<  peace  thfc  ifltmd  ftiall   be  ceded  to  the  King  of  C^r 
*<  Britain,  it  ihall  be  alloMPed  to  the  inhabitiin^  to  prct 
.*<  their  political  government,  »id  to  accept  that  of  Ant 
.«  or  St.  Chrritophcr's." 

Anfwer— -**  They  become  BHtiih  fubje<!b,  (as  in  tbe 
"  ceding  article)  but  ftiall  cohtinue  to  be  governed  by  : 
,"  prefeiit  laws  until  his  Majefty's  pledfure  be  known." 


They  fliall 
be  govern- 
ed by  their 
prcfcnt 
Uws  until 
his  Majefty's  pleafure  be  known 


Article  6. 


They  Ihall 


Article  the  (Ixtii — «'  The  hihabitants,  as  alio  the  rri 
<*  ous  orJers,  of  both  fcxes,  fliall  be  maintained  m  the  p- 
"  perty  of  their  cffcdls,  moveable  and  immoveable,  of  w' 
*<  nature  roe\^r,  and  ihall  be  preferved  in  their  privilf. 
*<  rights,  honours,  and  exemptions ;  their  free  ne,:: 
"  and  mulattoes  fliall  have  the  entire  enjoyment  of  thci: 
"  berty." 

Granted,  in  regard-to  the  religious  orders — "  The  i- 
«  bitants,  being  Uibjcits  of  Great  Britain,  will  enjoy  C^ 

«  propert: 
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"  properties,  and  the  fame  priT3eges  as  in  the  other  Us  Ma*-  of^cir 
"  idVsLceward  mands."  ^^^ 

•  ty*8  lab* 

y.h^  vid  die  &me  prinkgst  m  t^  inhabitaau  of  hi*  \Iajcfty*!  other  Leeward  If- 

uccs. 

Article  the  fcventh— «  Thcv  (hall  not  pay  to  his  ^Tajcftf  Aitidc  7. 
"  207  other  duties  than  thofc  which  have  bzen  paid  hither-  jjj^j^jjj^y 
"  to  to  his  moft  Chriftian  Majefty  ;  and  the  capitation  of  no  other 
'*  negroes  upon  the  fame  footing  it  is  paid  at  prefent,*  with-  duties  than 
"  out  any  other  charges  or  impofts:  And  the  expcnccs  of  ***?{*  ***^ 
'*  jaftice,    pcnfions   to   curates,    and   other  occalional  ex-  p^gnch 
'^  pences,  fliall  be  paid  by  the  domain  of  his  Brit-nnic  Ma-  king. 
'*  jet'ly,  as  they  were  by  that  of  his  moft  Chriftian  Ma- 
'*  icftj." 

Anfwcrcd  in  the  fixth  article,  as  to  what  regards  the  in-  Referred 

,  article. 

Article  the  eleventh — '<  No  other  than  the  inhabitants  Article  xi. 
"  refidcnt  in  this  ifland  ihall,  till  the  peace,  pofTefs  any  ef- 

*  tatc  by  acquilition,  agreement  or  otherwife :  But  in  cafe  [  659  ] 
'  at  the  peace  the  country  fhall  be  ceded  to  the  King  of  ^°  ^^  ^^ 

*  Great  Britain,  then  it  fhall  be  permitted  to  the  inhabi-  ^hrcouniry 

*  Tints  who  ihall  not  be  willing  to  become  his  fubjeccs  to  ihaJl  he 

'  fell  thrir  cftates,  ^moveable  and  immoveable,   to  whom  «<*^<^  50 
'  tliey  pleafc,  and  retire  where  they  ihal]  think  proper  \  orea^^i-^ 

*  in  which  cafe  they  ihall  be  allowed  convenient  time.        tain,  thofe 
"  [Anfwcr]  All  fubjefts  of  Great  Britain  may  poffefs  any  who  pleafc 

'  Unds  or  houfjs  by  purchafe.     The  remainder  of  this  ar-  ^Y  ^*^ 

*  tide  granted,  provided  they  fell  to  Britilh  fubjefts."  wwioBri. 

tiih  fuh- 
Jef^s,  and  retire  out  of  the  ifland. 

And  the  jurors  aforefaid,  upon  their  oaths  aforeiaid  fur-  Definitive 

her  fay — Tliat  in  the  definitive  treaty  of  peace  and  friend-  ««^aty  of 
1*1  peace  be— 

»ip  between  his  Britannic   Majefty,    the    moft   Chriftian  f^^^^  ^^^ 

png  and  the  King  of  Spain,  concluded  at  Paris  the  1  oth'  King  of     * 

lav  of  February  1763,  amongft  others  arc  the  following  ^r^^^  ^"-  ' 

^^*^^«=  F^cnclh* 

King,  ai\d  . 
the  Kiagof  Spain  roth  Fcbr.  1763. 

Arti^l^the  fourthr*-^«  His   mpft  Chriftian  Majefty  re- ^^rtklc  4th. 

*  nounc?s  all  pretenfions  .wliich  lie  has  heretofore  formed*^,   ***°^ 

*  or  mtght  form  to  Nova  ocotu,  or  Acadia,  m  all  its  parts  jtla,  cana- 

*  and  guarranties  the  whole  of  it  and  with  tail  its  depeudap- Ma,  and  all 
^  <m  to  the  King  of  Great  Britain :  Moreover  his  moft  'J^<^  *!^P'?- 

•  £t   r»t.  •/!•        dancie^ot 

«  Chriftian  ^^.^  tc 

Kins 
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crown  of     «  Chriftian  Majefty  cedes  and  guaranties  to. his  ftid  Brhan- 
OreatBri-   «  nic  Majefty  in  fiill  right  Canada,  with  all  its  dep<^<L»n- 
«•  cies,  as  well  as  the  ifland  of  Cape  Breton,  and  all  thi: 
"  other  iflands  and  coafts  in  the  Gulph  and  River  of  S*. 
«'  Lawrence.     And  in  general  every  thing  that  depends  en 
<*  the  faid  countries,  lands,  iflands  and  coaiVs,  with  tlic  !•>- 
<«  vercignty,  property,  poflcflion,   and  all  rights   acqulicJ 
•*  by  treaty  or  otherwise,  which  the  moft  Chrlftian  K.-^ 
,«^and  the  crown  of  France  have  had  until  now  over  df 
"  faid  countries,  iflands,    lands^  places,  coafts,    and  th:ir 
«  inhabitants :  So  that  the  moft  Chriftian  King  cedes  anJ 
.  "  makes  over  the  whole  to  the  faid  King  and  ibc  croWn  i  \ 
'<  Great  Britain  ;  and  that  in  the  moft  ample  manner  an : 
*«  form  without  reftriftion,  and  without  any  Kbcrty  tode{»<irt 
"  from  the  faid  ceflion  and  guarnmty  under  any  pretence, 
<<^  or  to  difturb  Great  Britain  in  the  poflcffions  above  mcn- 
«<  tioned  —His  Britannic  Majefty  on  his  fide  agrees  to  gCcV. 
«  the  liberty  of  the  catholic  religion  to  th?  inhabitants  ot 
**  Canada :  He  will  confequently  give  the  moft  precife  ij.w 
«<  cffeftual  orders,  that  his  new    Roman  Catholic  fubjvtis 
"  may  profefs  the  worfliip  of  their  religion,  according  'o 
•  Qu.  ritci.  V  t^^  rights*  of  the  Romifh  church,  fo  far  as  the  laws   of 
<*  Great  Britain  can  permit — ^His  Britannic  majefty  furthtr 
<<  agrees  that  the  French  inhabitants  or  others  who  h:iu 
<'  been  fubjccb  of  the  moft  Chriftian  King  in  Canada,  mr< 
'<  retire  with  all  ftfcty  and  freedom  wherever  they  lh...l 
«<  think  proper,  and  may  fell  their  eftates  provided  it  be  lo 
<*  fubjefts  of  his  Britannic  Majefty,  and  biyng  away  thc.r 
<«  effefts  as  well  as  their  peribns  without  being  reftralned  .:: 
**  their  emigration  under  any  pretence,  except  that  of  UeD:»» 
'f  or  criminal  profccutions.     The  term  limited  for  this  cm:- 
r  ^^Q  -^    **  gration,  ftiail  be  fixed  to  the  fpacc  of  eighteen  months  !i' 
■    **  be  computed  frpm  the  day  of  the  exchange  of  the  rat^r  - 
"  cations  of  the  preftnt  treaty." 
Article  9th.       Article  the  ninth' — "  The  moft  Chriftian  King  cedes  ar' 
GrWtf**^    "  guarrantees  tp.  his  Britannic  Majefty  in  full  right  the  :•  • 
&f.  t6*hc    "  lands  of  G^enadax  F^A  the  fame  (lipulations  in  favour  < ; 
Xing  of       **  the  inhabitants  of  this  colony,  infertedin  the  fourth  zni- 
Great  Bfi-     «  clc  for  thofe  of  Canada^     And  the  partition  of  the  is 
"  lands  called  Neutral  is  agreed  and  fixed :  fo  that  tliofc  rt 
«<  St.  Vincent,   Dominica,  and   Tobago>   ftiall  remain  ir 
"full  right  tp  Great  Britain,    and  thzt  of  St,  Lucia  flivi' 
*«  be  delivered  to  France;  p  enjoy  the  fame  likewile  in  full 
•?  right*     And  the  high  contrad^ng  parties  guarranty  thf 
«*  partition  fo  ftipulated^"    * 

And 
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And  the  juxiors.aforefaid  upon  their  oaths  aforefaid  further  Proclama- 
fpy,  that  his  Majcfty,  by  his  royal  proclamation  bearing  date  J^^  ^^J^^ 
at  Wcftminfter  the  7th  day  of  0<flober,  1703,  amongft  other  Great  Bri- 
tKings  declared  as  follows,  "  And  whereas  it  will  greatly  tain,  7th  of 
"  contribute  to  the  fpeedy  fettling  our  faid  new  government,  O^o^**" 
"  that  our  loving  fubje£bs  (hould  be  informed  of  our  pater-  ^n'gTlc* 
"  nal  care  for  the  fecurity  of  the  liberties  and  properties  of  giflative  af- 
"  thofc  who^are  and  fhall  become  inhabitants  thereof;  we  fchiblya* 
•*  have  thought  fit  to  publilh  and  declare,  by  this  our  pro-  ^^"^d 
^^  clamation,  that  we  have,   in  the  letters  patent  under  our  circumiUn* 
"  great  feal  of  Great  Britain,  by  which  the  faid  governments  ces  of  the 
"  are  condituted,  given  cxprefs  power  and  direftion  to  our  "^^g**- 
"  governors  of  our  iaid  colonies  reipeccively,  that,  fo  loon  as  ^yj  ^a. 
"  theftate  and  circumftances  of  the  faid  colonies,  will  admit  mit;  and 
"  tlierof,  they  Ihall,  with  the  advice  and  confent  of  the  mem-  *l^*^  "*J^.^ 
"  bets  of  our  council,  fummonand  call  general  aflemblies  with-  ^rf^ns  in- 
^  in  the  (aid  government  refpedtively,  in  fuch  manner  and  habiting  or 
**  forni  as  is  ufcd  and  direAed  in  thofe  colonies  and  provinces  rcforting 
"  ill  America,  which  are  under  oar  immediate  government.  ^^]^l^zt 
"  —And  we  have  alfo  given  power  to  the  faid  governors,  ^i  protec- 
"  with  the  confent  of  our  faid  councils  and  the  reprefenta-  tion  for  the 
''  tlves  of  the  people,  fo  to  be  fiimmoncd  as  aforefaid,  to  ^YSl^^ 
"  make  conftitutions  and  ordain   laws,    ilatutes  and  ordi-  ^^^  ^f  ^^ 
**  nances,  for  the  public  welfare  and  good  government   of  laws  of 
"  oiir  faid  colonies  and    of   the  people  and    inhabitants  England  5 
"  thereof,  as  near  as  may  be.  agreeable  to  the  laws  of  En-  |^i„^, 
"  gland  and  under  fuch  regulations  and  reftri^ions  as  are  tion  of 
"  ufed  in  other  countries.     And  in  the  mean  time  and  un-  which 
»*  til  fuch  Aflemblies  can  be  caUed  as  aforefaid,  all  perfons  ?°^?'"*fp^ 
**  inhabiting  in,  or  reforting  to  our  faid  colonies,  may  con-  \^xt^  to  be 
"  fide  in  our  royal  proteAion  for  the  enjoyment  of  the  be-  crcftcd. 
"  nsfit  of  the  laws  of  our  realm  of  England :    for  which 
**  purpofe  we  have  given  power  under  our  great  feal  to  the  go- 
''  Pernors  of  our  faid  colonics  refpeftively  to  creft  and  con- 
'*  ftitutc,  with  the  advice  of  our  faid  councils  refpe^ivcly 
"  courts  ofjudicature  and  public  juftice  within  our  faid  colo- 
"  nies,  for  the  hearing  and  determining  all  cauf^s  as  well 
"  criminal  as  civil  according  to  law  and  equity,  and  as  near 
'•  as  may  be  agreeable  to  the  laws  of  England  ;  with  liberty  t  ^^  '    ] 
"  to  all  perfons  who  may  think  thcmfelves  aggrieved  by  the  * 
^  ientpces  of  fuch  courts  in  all  civil  caufes  to  appeal,  un- 

««  der 
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<<  der  the  ufual  limitations  and  re(bri£tiom,  to  us  in  our  pri- 
*<  vy  council." 
^ro^ltma-        And  the  jurors  aferefaid,  upon  their  oaths  aforefud,  fir- 
?J^*^*     thcr  fay — ^That  his  Majefjty  by  his  royal  proclamation  bearing 
X764,  de-    ^*tc  at  Wcftminfter,  the  26th  day  of  March  1764,  amongft 
cUrin|;»      other  things  did  alfo  declare  as  followi,  «<  Whereas  we  iia\c 
furvcy  or-    tt  taken  into  our  confideration  the  great  benefit  that  wiil 
thrdivTaon  ^'  ^^'^  ^^  ^^^  commerce  of  our  kingdoms  and  the  intcf't 
of  the  if-     "  of    our  fubjc^,  from  the  fpeedy  fettlemem  of  the  \u 
lind  of        ((  lands  of  Grenada,  the  GrenadineSi   DQmiiiica»  St.  Vi-^- 
ft^^to'     **  ^^^  ^^^  Tobago,   \vc  do  therefore  think  fit,   with  the 
proper  pa-   *^  advice  of  our  privy  council,  to  ifiixe  this  our  royal  pr^ 
rifho  apd   *f  clamation,  to  publish  and  declare  to  our  loving  fubiecu 
diftrias;     n  that  we  have,  with-^  the  advice  of  our  faid  privy  connci\ 
^ding  For   **  given  the  ncceflary  powers  and  directions,  for  an  imme- 
the  more     **  diate  furvey,  and  divifion  into  proper  parifhes  and  dlf- 
l>cncficial     «c  trifts,  of  ftich  of  t{ie  faid  iflands   as  have  not  hitherto 
tbe7a^d°^-   **  ^^^^  ^®  furveycd  and  divided.;   and  for  laying  out  fuch 
laod,  &c.     **  lands  in  the  faid  iflands  as  are  in  our  power  to  difpofc  of 
-  *<  into  allotments  for  plantations  of  diiferent  fizc  and  ex- 
*'  tent,  according  as  the  nature  of  the  land  fhali  be  mere 
««  or  Icfs  adapted  to  the  growth  of  fugar,  coSee,   coco;i, 
*<  cotton,  or  other  articles  of  beneficial  culture ;,  rcfcrvin.^ 
<<  to  us,   our  heirs  and  fuccefibrs,  fuch  parts  of  the  faid 
*<  iflands  as   fliall  be   necefiary  for  ercfidng   fortifiratiocs 
*«  thereon,  and  for  all  other  military  purpoTcs ;  for  glebes 
**  for  minifters,   allotments  for  fchoQl<*mafters,   for  wooJ- 
"  lands,  h^gh-roads,  and  all  other  public  purpofes:  An  J 
«  a!(b  referving  fuch  lamds  in  our  iilands  of  Dominica  and 
«<  St.  Vincent,  as  at  the  time  of  the  furrender  were  ard 
<<  ftlU  are  in  the  pofleflion  of  the  French  inhabitants  oi 
«  the  faid  iflands  ;   which  lands  it  is  our  will  and  pleafurt^ 
<<  fhould  be  granted  to  fuch  of  the  faid  inhabiunts  as  (hAll 
<^  be  inclined  to  accept  the  fame  upon  leafes  for  terms  ab- 
««  folute,  or  for  renewable  terms  upon  certun  condition^, 
««  and  under  proper  reffari^ons.     And  we  do  hereby  fir- 
fft  ther  publiih  and  declare,  that  the  allotments  for  plants 
\<«  tions  in  our  iflands  of  Grenada,  the  Grenadines,  To- 
<^  bago,  and  St.  Vincent,  ihall  contain  firom  one  hundreJ 
<<  to  three  hundred  acres,  with  fome  few  allotments  in  each 
**  ifland  of  five  hundred  acres ;  and  that  the  allotments  in 
«  '(.  our  ifland  of  Dominica,  which  is  reprefented  to  be  nc: 
<*  fo  well  adapted  to  the  cultivation  of  fugar,  and  which 
«*  from  its  fituation  requires  in  policy  to  be  well  peopled 

«*  vrhh 
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^*  with  white  inhabitants,  fliall  be  in  general  from  fifty  to 

**  an  hundred  acres. — ^I'hat  each  purchafer  of  lands,  which 

^'  have  been  cleared  and  improved,   (hall  within  the  fpace 

^  of  three  months  from  the  date  of  the  grant  fettle  and 

*<  conftantly  keep  upon  .the  lot  purchafed  one  white  man  or 

**  two  white  women,  for  every  hundred  acres  contained  in 

•«  the  faid  lot,  and  in  default  thereof  (hall  be  fubjcft  to  the 

"  payment  of  aoL  per  annum  for  every  white  woman,  and  [  662  ] 

"  40I.  p^r  annum  for  every  white  man,  that  fhall  be  want- 

**  ing  to  complete  the  number.     That  the  purchafer  of  un- 

"  cleared  lands  fhall  clear  and  cultivate  one  acre  in  every 

"  twenty  in  each  year,  until  half  the  land  fo  purchafed  fliall 

'*  be  cleared,  and  in  default  thereof  Ihall  pay  5I.  per  annum 

"  for  every  acre  not  cleared  purfuant  to  fnch  condition.  And 

'^  fuch  purchafer  fhall  alfo  be  obliged  to  fettle  and  con« 

**  ftantly  keep*upon  the  lot  fo  purchafed,  one  white  man  or 

^*  two  white  women  for  every  hundred  acres  as  the  fame 

**  Ihall  be  cleared.     That  each  purchafer,  befides  the  piir- 

"  chafe  money,  fhall  be  fubjeft  to  the  payment  of  an  an- 

"  nual  quit-rent  to  us,  our  heirs  and  fucceilbrs,  of  fix-pence 

"  per  acre,  under  the  penalty  of  5I.  per  acre  upon  non- 

"  payment  thereof.     Such  quit-rents  in  the  cafe  of  the  pur- 

''  chafe  of  cleared  lands  to  commence  from  the  date  of  the 

'*  grant,  and  the  firft  payment  to  be  made  at  the  expiration 

^  of  the  firft  year  ;  and  in  cafe  of  the  purchafe  of  the  un- 

**  cleared  lands,  fuch  quit-rents  to  commence  at  the  expira- 

"  tion  of  twelve  months  from  the  time  each  acre  is  cleared. 

"  That  in  cafe  of  failure  in  the  payment  of  the  purchafe 

^  money  in  the  manner  above  directed,  the  purchafer  fhall 

"  forfeit  all  right  to  the  lands  purchafed." 

And  the  jurors  aforefaid,  upon  their  oaths  aforefaid,  fur-  Letters  pa- 
thcr  fay.  That  his  Majcfty  by  his  letters  patent,  under  his  tent,  9th 
writ  of  privy  feal  bearing  date  at  Weftminfter,  the  9th  day  ^^  ^'^"L.   . 
of  April  1764,    appointed  Robert    Melville^    Eiq;  Captain  pointing 
Gcacral  and  Governor  in  Chief  in  and  over  the  iflands  of  Robert     ^ 
Grenada,    the  Grenadines,    Dominica,   St.  Vincent,   and  ^J*|''j!!^ 
Tobago,  in  America ;  and  of  all  other  iflands  and  territories  pernor  of 
adjacent  thereto :  Which  faid  letters  patent  arc  as  follows. —  Greniui«« 
**  George  the  third  by  the  grace  of  God,  of  Great  Britain, 
"  France  and  Ireland,  King  defender  of  the  faith,  l^c.  To 
"  our  truftee  and  well  beloved  Robert  Melville^  Efq-,  grect- 
"  ing:  Whereas  we  did  by  our  letters  patent  under  our 
"  great  feal  of  Great  Britain,  bearing  date  at  Weftminfter, 
"  the  4th  day  of  April,   in  the  firft  year  of  our  reign  con- 

««  ftitute 
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*«  ftitute  and  appoint  Charles  Flnfdi^  Efq;  Captain-Gene- 
"  ral  and  Governor  in  Chief  in  and  over  our  ifbnds  o? 
«  BarbaUocs,  St.  Lucia,  Dominica,  St.  Vincciit,  Tobago, 
<<  and  the  reft  of  our  iflands,   colonies  and  plantations,  in 
'<  America,  commonly  called  or  knpwn  by  the  name  of  our 
*<  Caribbee  iflands,  lying  and  being  to  the  windward  of  Gu> 
*«  da^oupe,  and  which  tiicn  were  or  after  fhould  be  under 
«<  our  fubjcction  and  government,  during  our  will  and  ph-- 
««  furc,  as  by  the  faid  recited  letters  patent,  relation  being;] 
««  thereunto  had,    may  more  fiilly  and  at    large  appear 
«<  New  know  you  that  we  have  revoked  and  detcrmincu 
•<  and  by  thefc  prefents  do  revoke  and  determine,  fuch  par. 
?«  and  fo  much  of  the  faid  recited  letters  patent,  and  cvcrv  I 
*'  claufe,  article  and  thing  therein  contahied  as  relates  to  I 
**  or  mentions  the  iflan4s  of  i^t.  l«ucia,  Dominica,  St.  Vir*-  ' 
•*  cent,   and  Tobago.     And  fimher  "know  you,   that  wc, 
[  663  ]    *'  rcpollng  efpecial  truft  3ud  confidence  in  the  prudence  c 
*'  courage  and  loyalty,  of  you  the  faid  Rahe^it  MeivUUf  cf 
<*  our  efpecial  grace,  cevtain  knowledge,  and  meer  motion, 
**  have  thought  fit  to  coni^itute  and  appoint,  and  by  theie 
**  prefents  do  conftitute  and  appoint,  you  the  (aid  Rchert 
«<  Alelvllle  to  be  our  Captain-General  and  Governor  in  Chief, 
*«  in   and  oyer  our  iilands  of  Grenada,  the  Grrenadines, 
*'  Dominica,  St.  Vincent,  and  Tobago,  in  America,  and  of 
«  all  other  idands  and  territories  adjacent  thereto,  and  which 
«*  now  are  or  heretofore  have  been  depcnd^inc  thereupon. 
''  And  we  do  hereby  require  and  command  you  to  do  and 
"  execute  all  things  in  due  manner,  that  fiiall  belong  to 
**  your  laid  command,  and  the  truft  we  havercpofed  In  you 
«*  according  to  the  feveral  powers  and  directions  granted  or 
*«  appointed  you  by  this  prefent  commifQon,    and  the  in- 
•«  ftruftiuns  and  authorities  herewith  given  to  you,  or  by 
*«  fuch   further   powet*s,   inftruftions    and    authorities,   2s 
"  {hall  at  any  time  hereafter  be  granted  or  appointed  you, 
•*  under  our  lignet  and  lign  manual,  or  by  our  order  in  our 
'<  privy  council,  and  according  toXuch  rea&nable  laws  and 
<'^ftatutcs  as  ihall  he^after  be  made  and  agreed  upon  by 
**  you,   v/ith  the  advice  and  confent  of  the  council  and  af- 
«'  iembly  of  the  iilands  and  plantations  under  your  govern- 
«'  mcnt,  in  fuch  manner  and  form  as  is  herein  after  ex- 
««  preiTcd.     And  our  will  and  pleafure  is  that  you  the  faid 
"  Robert  Melville  do,  after  the  publication  of  thefc  our  Irt- 
**  tcrs  ]5-tcnt,  and  after  the  appointment  of  our  council  for 
'*  our  laid  iflands,  in  luch  manner  and  form  as  is  prtitribtJ 

M  in 


To  govern 
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to  hi»  in- 

UruAions, 
and  accu.  J- 
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''  in  the  inftru£lions  which  you  will  herewith  receive,  in  reafonaWe 
*'  the  firft  place  take  the 'oaths  appointed  to  be  taken  by  an  ^^J^^'^j^**^ 
*'  aApaffed  in  the  firft  year  of  the  reign  of  King  George  with  the* 
**  the  firft,  entitled,  **  An  aft  for  the  further  fecurity  of  his  advice  and 
**  Majdly's  pcrfpn  and  government,  and  the  fucccffion  of  *^oiifentof 
'*  the  crown  in  the  heirs  of  the  late  Princefs  Scphia,  being  and  a^m- 
'*  Protcftants^  and  for  extlnguiihing  the  hopes  of  the  pre-  bly. 
**  tended  Prince  of  Jf^aits  and  his  open  and  fecrct  abettors  :** 
"  As  alfo  that  you  make  and  fubfcnbe  the  declaration  men- 
*'  tioned  in  an  aft  of  parliament  made  in  the  25th  year  of 
*'  the  reign  of  King  Charles  the  fecond,  intitled,  *  An  aft 
"  for  preventing  dangers  which  may  happen  from  Popifti  re- 
'*  cufants.' — And  likewife  that  you  take  the  oath  ufually 
**  taken  by  governors  in  the  other  colonies,  for  the  due  exc- 
**  cation  of  the  office  and  truft  of  our  Captain-General  and 
*'  Governor  in  Chief  in  and  over  our  faid  iflands,  and  for 
^  the  due  and  impartial^  adminiftration  of  jufticc. — And  far- 
*'  ther  that  you  take  the  oath  required  to  be  taken  by  the  go- 
**  vcrnors  of  the  plantations  to  do  their  utmoft,  that  the 
**  feveral  laws  relating  to  trade  and  the  plantations  be  duly 
**  obferved ;  which  faid  oaths  and  declaration  our  council 
**  of  our  faid  iflands,  or  uny  three  of  the  members  thereof, 
**  have  thereby  full  power  and  authority,  and  are  required, 
**  to  tender  and  adminifter  to  you :  And  in  your  abfence 
^<  to  our  Lieutenant-Gencral  of  the  faid  iflands,  and.  to 
^^  our  Lieutenant-Governors  of  each  of  our  faid  iflands  ref- 
"  pcftively,  the  faid  oaths  mentioned  in  the  faid  aft  intitled, 
"  <  An  aft  for  the  further  fecurity  of  his  Majefty's  perfon  and  [  664  ] 
"  government,  and  the  fucceflion  of  the  crown  in  the  heirs 
^^  of  the  late  Princefs  Sophia,  being  proteftants,  and  for  ex- 
**  tinguifliing  the  hopes  of  the  pretended  Prince  of  Wales, 
*'  and  his  open  and  fecret  abettors ;'  As  alfo  caufe  them  to 
'*  make  and  fubfcribe  the  aforefaid  declaration,  and  to  admi- 
**  nifter  unto  them  the  ufual  oaths  for  the  due  execution 
**  of  their  places  and  trufts. — And  we  do  further  give  and 
**  grant  unto  you  the  faid  Revert  Melville,  full  power  and 
'*  authority  from  time  to  time,  and  at  any  time  hereafter, 
^*  by  youxfelf,  or  by  any  other  to  be  authorized  by  you  in 
"  this  behalf,  to  adminifter  and  give  the  oaths  mentioned 
**  in  the  faid  aft,  for  the  further  fecurity  of  his  Majefty's 
"  perfon  and  government,  and  the  fuccefllon  of  the  crown 
"  in  the  heirs  of  the  late  Princefs  Sophia,  being  Proteftants, 
"  and  for  extinguifliing  the  hopes  of  the  pretended  Prince 
^  of  Wales,  and  his  open  and  fecret  abettors,  to  all  and 

**  every 
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**  every  fuch  perfon  and  perfona  as  you  fhall  thinlc  fit,  vho 
«  fli2dl  at  any  time  or  tim^s  p|j6  into  any  of  car  faidif- 
*f  lands,   or  fhall  be  refidcnt  or  abiding  there. 

«*  And  wc  do  hereby  authQri^c  and  impover  you  to  kcq> 

'*  and  ufc,  the  public  fcal,  which  will  be  herewith  delivered 

<*  to  you,  or  (hall  hereafter  \k  fcnt  to  you,  for  ifading  all 

«<  things  wUatfoever  that  fholl  pafs  the  great  feal  of  our  faid 

<*  iHand. 

Power  and       cc  ^^^j  ^j,  j^  h^TJby  give  and  grant  unto  you  the  faid  R> 

Cvi^hThc '    "  *^*'^  yTr^A//7/r',  full  power  and  authority,  with  the  advice 

advice  of     '•  and  confcnt  of  oiir  faid  council  to  bz  appointed  as  aforc- 

rouncil,  as  <t  faid,  a!i  foou  as  the  iituation  and  circuxnftances  of  our 

foon  as  cir-  j,  jfl^j^js  undzT  your  government  will  admit  thereof,  and 

(hall  admit,  **  when  and  as  otten   as  need  ihall  require,  to  fummon  aad 

and  as  often  <<  call  gcncral  aflTemblies   of  the  freeholders  and  planters 

a^  need       u  jointly  or  fcverally  within  any  of  the  tflands  under  your 

cuirert'o      "  government,  in  luch  manner  as  you  in  your  diicrction 

call  jrenc-    "  Ihall  }udg^  moft  proper,   or  according  to  fuch  further 

ral  atfcju-  '^'powcrs,  indruiSlion    or    authorities,  as  fhall  be   at  any 

^^^'  *<  tune  hereafter  granted  or  appointed  you  under  our  fignct 

*<  ;ind  ijgn  manual,  or  by  our  order  inour)>rivyroimciL 

Pcrfonn  **  And  our  will  and  pleafure  ia  that  the  pcribxis  thereupon 

^^\  ^^if '  "  ^"^'^  elerted  by  the  major  part  of  the  freehoI«.fers  of  the 

major  part  **  r^^fpeftive  pariihes  or  precincts^  and  fo  returned,  Ihall  be- 

of  the  fr*.c-  «*  forc  tlieiT  littiug  take  the  oaths  mentioned  in  the  (aid  act 

holders  to    cc  uuitled,  *  An  aft  for  the  further  fccurity  of  his  Majel'-* 

Tathl^&c    '*  ^y'*  pcrfon  and  government,   and  the  fucccfBon  of  the 

<«  crown  in  the  heirs  of   the  latePrincefs  Sophia^  being  Pro- 

^  teflants,  and  for  extinguilhing.  th^  hopes  of  the  pretended 

*<  Prince  of  Wales ^  and  his  open  and  fecrct  abettors :'  As 

<«  alio  make  and  fubfcribe  the  aforementioned  dechration, 

«<  which  oaths  and  declaration  you  ihall  commiilionate  tit 

«'  pcrfons  under  thfc  public  feal  of  thofe  our  iilands  te  ten* 

*<  der  and  adminiftcr  unto  them  :  And  until  the  fame  ihall 

[  665  ]   •*  be  fo  taken  and  iubfcribcd,  no  pcrfon  ihall  be  capable  of 

And  then     •*  fitting,  though  ekfted.     And  we  do  hereby  declare,  that 

^'t^'^'Iufi  '*  ^^^  perfons  fo  elefted  and  qualiHed  ihall  be  called  and 

ed'to*bc    '  *'  deemed  the  ailembly  of  that  iiland  within  which  they 

called  and    **  Ihall  hc  chofen,  or  the  affcmbly  of  our  faid  iflands  in  gc- 

dtcnocd  the  «<  neral      And  that  you  the  iaid  Robert  MdwlU^  l^  and 

theliUnd'^  '*  ^*^^^  ^*^^  advice  and  confent  of  our  faid  council  and  af- 

©r  the  af-'    *'  feiuWy  or  ailemblies,  or  the  major  part  of  them,  Ihall 

fcnibiy  of     '<  Ivavc  luU  power  and  authority  to  make,  conihtute,  and 

r.*^^/'*f  *^"    **  ordain   laws,    lUtutes,  .and  ordinances,    for  the  pubKc 

n^rai.  "xhc  **  P^'^^^'j  welfare,  and  good  government  of  our  faid  iilands, 

5<'v.r.ur  ,        ««  jointly 
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*' jointly  or  fcrcrally,    and  of  the  i>eoplc  and  Inhabitants  and  comt- 
**  thereof,  and  fuch  others  as  fliall  rclbrt  thereunto,  and  2Jjf][J*[^. 
*'  for  the  benefit  of  us,   our  heirs  and  Ricceflbrs.     Which  fcmblyor 
"  ialJ  htwsy   ftatutes,  and  ordinances,  are  not  to  be  rcpiig-  alftmbUcs 
"  nant,  but  as  near  as  may  be,  agreeable  to  the  laws  and  fta-  '°  *^^«  ^'^ 
"  tutcs  of  this  our  kingdom  of  Great  Britain.     Trovided,  ^JfefiJ^j 
*'  that  all  fuch  laws,  ftatutes,   and    ordinances,    of  what  for  the  faii 
*^  nature  or  duration  foever,  be,  within  three  months  or  jfland* 
"  fooncr  after  the  making  thereof,'  tranfmitted  to  us,  un-  [^^^^iiy^ 
**  dcr  our  feal  of  our  faid  iflands,  for  our  approbation  or  dil- 
'*  nllcwancc  of  the  f.ime  ;  as  alfo  duplicates  thereof  by  the 
'•  next  conveyance. 

**  And  ia  cafe  any  or  all  of  the  faid  law>,  ft.Uutes,  and 
"  ordinances,  not  before  confirmed  by  us,  fliall  at  any  time 
**  ^  difallowed,  and  not  approved,  and  Co  fignilied  by  us, 
**  OTu-  heirs  and  fuccelTors,  under  their  fignct  or  fign  mn* 
'*  nual,  or  by  order  of  our  or  their  privy  council,  unto 
"  you  the  faid  Robert  M^^hiUe^  or  to  the  commander  in 
"  chief  of  the  faid  iihnds  for  the  time  being,  then  fuch 
*'  and  io  many  of  the  faid  laws,  ftatutes,  and  ordinances^ 
"  as  fliall  be  fo  difallowed  and  not  approved,  fliall  from 
"  thenceforth  ceafe,  determine,  and  become  utterly  void 
*•  and  of  no  c2ecl>  any  thing  to  the  contrary  thereof  not- 
"  wiihftanding. 

**  And  to  the  end  that  nothing  may  be  palTed  or  done  by 
*'  our  faid  council  or  aficmblies  to  tlic  prejudice  of  us,  our 
'•  iicirs  and  fuccellbrs,  we  will  and  ordain  that  you  tlic  faid 
"  Robert  Melville  ihall  have  and  enjoy  a  negative  voice  in 
**  the  making  and  pafling  ikll  laws,  ftatutes,  and  ordi- 
**  nances,  as  aforefaicL  And  that  you  fhall  and  may  like- 
''  wife,  from  time  to  time,  as  you  fhall  judge  nccciTary, 
**  adjourn,  prorogue  jor  diflblve,  all  general  aircmblics  as 
**  aforefaid." 

And  the  jurors  aforcfaid,  on  their  oad\s  aforefaid,  far-  ^"p][^J,r^ 
^^cr  fay.  That  his  Excellency  Rohrt  Melvi/ltfj  Efqj  arrived  ^Javmc  in 
in  Grenada  on  the  fourteenth  of  December,   ^64,  and,  in  Grenada  14 
coofcqueace  of  the  laft  mentioned  letters  patent,  took  up-  }^^;^^/^^^' 
on  him  the  gavernYnent  of  the  fame,  and  of  the  other  if-  ^^^^^.^  of 
lands  therein  named.     And  that,  in  confcqucnce  of  the  the  letter* 
iaft  mentioned  letters  patent>  a  meeting  of  the  ♦  governor,  patent  a 
council,  and  affcmWy  of  tlic  faid  ifland  of  Grenada  wns  ^^'^^^J^: 
1>.IJ  there  in  the  latter  end  of  the  year  J765.  nor,  coun- 

cil,  and  af- 
fcmbly,  held  In  the  latter  end  of  the  year  1765. 

[  *666  J 

And 
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Hia  Majcf-  And  that  his  Majcfty,  by  his  letters  patent  ur^cr  the 
ty'8  letters  gi.eat  leal  of  Great  Britain,  bearing  date  at  Wcfhniiifter  the 
d!tcJ  aoth  ^wc^^i^^^  ^^y  ^f  J"^y>  ^"  ^^c  fourth  year  of  his  reign,  '.nd 
of  July,  in  the  year  of  our  Lord  1 764,  did  order,  direct  and  appoint, 
.1764,  or-  that  an  impoft  orcuftom  of  four  and  a  half ^  r^w/.  in  fpedc 
dcrmg  and  fhould,  from  and  after  the  29th  day  of  September  then 
l^imfoii  ^^^^  enfuing,  be  raifed  and  paid  to  his  heirs  and  fuccclTorr, 
or  cuftom  for  and  lipon  all  dead  commodities  of  the  growth  and  pro- 
^^  Irif  ^"^  ^"^^  ^^  ^^^  ^^^^  ifland  of  Grenada  that  fhould  be  Ihippcd 
!"„,"  ,,^^  oflFfrom  the  fame,  in  lieu  of  all  ciiftoms  and  impod  duties  to 
cent,  in  ,  «»r,i  •«  11  i« 

fpecic  for     that  time  collected  upon  goods  imjwrted  and  exported  into 

every  hun-  and  out  of  the  faid  iiland,  ttnder  the  authority  of  Lis  mcU 
^^*^^.  Chriftian   Majcfty.     Which  faid   letters  patent  are  in  the 

on  all  dciid  ^ords  following :  «  George  the  third,  by  the  gface  ut 
commodi-  "  God,  of  Gre^t  Britain,  France  and  Ireland,  king  du- 
ties of  the  ti  fender  of  the  faith,  tifr.- to  all  to  whom  thcfc  prefcnts 
the  ifland  "  ^^^^  come,  greeting  :  Whereas  a  certain  impoft  or  cufiOin 
of  Grcna-  **  of  four  pounds  and  an  half  in  fpccie  for  every  hundred 
da  that  €t  weight  of  the  commodities  of  the  growth  and  produce 
foi"^td^off  *'  ^^  ^^^  ^^^^"^  ^^  Barbadoes,  and  of  the  Leeward  •  Car- 
from  the  **  ribbee  iflands  in  America,  ftiippcd  off  from  the  fame,  cr 
fame,  in  «<  any  of  tliem,  is  paid  and  payable  to  us,  our  heirs  and 
lieu  of  all  u  fuccefTors  J  and  whereas  the  ifland  of  Grenada  was  con- 
and"ifnpoft8 "  qtiercd  by  us  during  the  late  war,  and  has  been  ccdrd 
before  col-  **  and  fecured  to  us  by  the  late  treaty  of  peace ;  and  whcre- 
ledcd  up-  *t  as  it  is  reafonablc  and  expedient,  and  of  importance  to 
^™^d  "  ^"'"  ^^^^^^  Sugar  iflands,  that  the  like  duty  Ihould  take 
and  ciport-  *'  placc  Jn  our  faid  ifland  of  Grenada ;  we  have  thought 
ed  under'  "fit,  and  Our  royal  will  and  pleafure  is,  and  we  do  hereby, 
^%^  *?**r  "  ^7  virtue  of  our  prerogative  royal  order,  direft  and  ap- 
French  ^  *'  point,  that  an  impoft  or  cuftom  of  four  and  an  half/^r 
Kir.g.  "  cent,  in  fpecie  fliall,  from  and  after  the  29th  day  of  Sep- 
Thc  letters  ic  tembcr  next  enfuing  the  date  of  thefe  prcfcnts,  be  raifol 
a?ine\^lwt  **  ^^^  P*^^  '^  ^>  ^"^  hem  and  fucceflbrs,  for  and  upon  all 
}ucb  impoft  **  dead  commodities  of  the  growth  or  produce  of  our  faid 
j8  paid  by    «<  ifland  of  Grenada  that   Ihall  be  ihippcd  off  from  the 

BarbadoeA 

and  the  I^ceward  iflands  of  America ;  and  reciting  -<thc  conqueft  of  Grenada,  aod  the 
ceiTion  thereof  by  the  peace  of  Paris;  and  that  it  ia rcafonable,  expedient,  and  of  iix»* 
portance  to  the  other  Sugar  iflands,  that  the  like  flionld  uke  place  on  the  iiland  of  Gro 
iiuda,  and  appointing,  as  above  fet  forth,  and  under  claim  of  the  prcrogatire  royal 
an  impod  of  four  and  an  half  per  cent,  in  fpecie  for  every  hundred  weight  i  dead  com- 
modities, th^  produce  of  the  ifland  of  Grenada,  that  fliaJI  be  fliipped  off  froaitbcDic, 
in  lieu  of  ail  culloms,  &c.  a«  above,  to  be  collcdtcd  and  paid  in  ftfch  minorr  uti 
means,  and  under  fuch  penahiet  and  forfeitures,  ai  in  the  ifland  of  Barbadoc&  and  tha 
Leeward  ifl'^ods. 

<4  fame; 
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«*  fame ;  in  lieu  of  all  cudoms  and  impoft  duties  hitherto 
**  coUedled  upon  goods  imported  and  exported  into  and 
••  out  of  the  faid  ifland  under  the  authority  of  his  moft 
"  Chriftian  Majefty :  t  And  that  the  fame  (hall  be  collcfted, 
<5  pAid,  and  levied  in  fuch  manner  and  by  fuch  means,  and 
**  under  fuch  penalties  and  forfeitures  as  the  faid  impoft 
*«  or  €u(k>m  of  four  and  an  half  per  cent,  is,  and  may  now 
**  be  coilcfted,  paid,  and  levied  in  our  faid  iHand  of  Barba- 
**  does,  and  oar  laid  Leeward  iilands. 

•«  And  we  do  hereby  require  and  command  the  prcfcnt  [  55^  -j 
**  governor  or  commander  in  chief,    and  the  governor   or  q^^^    , 
«*  commander  in  chief  for  the  time  being,  and  the  officers  ing  the  go- 
*•  of  our  cuftonis  in  the  faid  ifland  of  Grenada,  now  and  vcmor  and 
**  hereafter,  for  the  time  being,  and  all  others  v/hpm  it  *>fficcr»  ot* 
«  may  concern,  that  they  do  rcfpedtivcly  take  care  to  col-  ^^^^  ^^^ 
*«   left,  levy,  and  to  receive  the  faid  impoit  or  ciiftom,  ac-  and  hcrcaf- 
**  cording  to  our  royal  will  and  plcafur;:,  figniSed  bv  tliefe  f«",  forth* 

and  receive 
•  ^  the  faid  impoft; 

-  **  And  whereas  a  poll-tax  \ras  levied  and  paid  by  the  In-.  Ami  ap* 
««  habitants  of  our  faid  ifland  of  Grenada  wliild  it  was  un-  [^'"^""f. 
"  der  fubjection  to  his  m4)il  Chriftian  Majeily,  it  is  our  nuaacc^of 
**  royal 'will  and  pleafurc  that  fuch  poll-tax  as  was  .levied,  the  poll- 
«   coHefted  and  paid  by  the  inhabitants  of  the  faid  ifland  tax  paid  by 
«  whihl  it  was  under  fubjection  to  his  moft  Chrifti;m  Ma-  [^^^"^f '' 
"  jefty,  fhall  be  continued  therein  daring  our  royal  v/ill  Grenada 
«<  and  pleafiu-c  j    and  tliat  the  fame  fliall  be  collcit^d,  le-  while  un- 
«  vied,  and  paid  to  us,  our  heirs  and  fuccciTors,  at  fuch  ^!^'  ^^^^c- 
**  times  and  in  fuch  manner,  and  by  fuch  ways  and  means  crown**  of 
"  and  under  fuch  penalties  and  forfeitures,  and  upon  fuch  France;  to 
«'  terms,  and  with  fuch  privileges   and  exemptions  as  the  ^  collcA- 
«   fame  w.is  collefted,  levied,  arivl  paid  whUft  the  Gid  ifland  g^^'^^^**^ 
'<  was  under  fuch  fubjcftion  to   his  moft  Chriftian  Majefty,  fuchman- 
**  in  as  much  as  the  fame  arc  not  contrary  to  the  laws  of  nerandhy 
«  Great  Britain.  fuchmeam, 

and  With 
fuch  penal* 
tics  and  forfeitures,  and  with  fuch  privileges  and  exemptions  as  whHfl  it  was  under  fuch 
objc^iun,  in  as  much  at  the  fame  are  not  contrary  to  the  laws  of  Great  Britain. 

«  And  that  the  account  and  number  of  the  inhabitants  And  an  »€• 
««  and  flaves  therein  fhall  be,  from  time  to  time,  kept  and  count  of  the 
«<  delivered  in   by  fuch  perfon    or    perfons,  and  at  fuch  io^be^lSTcn 

kept  and 
deliTeredy  from  time  to  time,  in  fuch  manner  and  by  fuch  perfons,  and  with  fuch  penal* 
ties,  lice,  as  when  the  iilaod  was  in  fubjeftion  to  France,  in  as  much  as  the  ikme  arc 
not  cootntty,  at  above. 

"  time 
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«  time  and  times,  and  under  fuch  Fegulaticms,  fanft  or/, 
«'  penalties  and  forfeitures  refpeftivcly,  as  and  uixier  whrt.-i 
*  **  the  fame  were  taken,  kept  and  delivered  in  during  tht 
•«  time  the  faid  ifland  was  fubjcft  to  his  moft  Chr.ftian 
*«  Majcfty,  as  aforefaid,  in  as  much  as  the  fame  are  not 
«  contrary  to  the  laws  of  Great  Britain. 

**  And  we  do  hereby  require  and  command  the  prcffnt 

•'  governor  or  commander  in  chief,  for  the  time  being,  of 

"  our  faid  ifland  of  Grenada,  and  the  fcvcral  officers  of  our 

«*  revenue,    now,   and  for  the  time  beings  and  all  others 

**  whom  it  may  concern,  that  they  do  refpeftiTcly  take  carf 

«*  to  colleft,  levy,  and  receive  the  money  arifing  and  to  zxilt 

"  by  the  faid  tax,  and  to  pay  and  account  for  the  fame  t  > 

*«  the  receiver  general  and  collector  of  otir  cafual  rcvcim: 

«'  in  our  fiiid  ifland,  for  the  time  being,  according  to  our 

«  royal  will  and  pleafurc  fignified  by  thefc  prcfents." 

Rcglftry  of      Which  faid  letters  patent  were  afterwards  duly  regiftrcJ 

the  fard  let-  Jn  the  faid  ifland,  and  were  publicly  announced  by  his  Ex- 

pIllKTadon  c^^lcncy  Robert  *  Melville^  Efq;  in  the  month  of  Januarr, 

of  the  fatil   1 765,  immediately  fucceeding  his  arrival  in  the  faid  ifland  ot 

fetters  Jan.  Grenada. 

r  «/f/?R  1  "^"^  ^^^  jurors  aforefaid,  upon  their  oaths  afcHrcfaid,  far- 
And  the  ^^^^  '^y*  ^^^^^  ^^  ^**^  ^"^y  of  four  and  a  half  per  cent,  bc- 
JU17  find  fore  the  making  of  the  faid  laft  mentioned  letters  patent, 
that  before  was  and  yet  is  paid  in  the  ifland  of  Barbadoes,  and  the  Lec- 
llf^  r^f  vf  ^*^^  Caribbee  iflands,  in  purfuance  or  by  virtue  of  ails 
letters  pal    ^^  afTcnibly  pafled  in  the  fame  illands  hereinafter  fct  forth. 

tent  the- 

laid  duty  of  four  and  an  half  per  cent,  was  and  yet  is  paid  in  the  ifland  of  Barbaioct 

snd  the  Leeward  iflands,  in  purfuance  or  by  virtue  of  ads  of  afletnblj  Kcrciiufcer  ict 

furch. 

Aa  of  Bar-  And  the  jurors  aforefaid,  upon  their  oaths  aforefaid,  far- 
»^ri763,  *^^^  ^*y*  '^^^^  ^y  ^^  ^  ^f  afTembly  of  the  ifland  of  Bar- 
Ibr  fettling*  badoes,  in  the  Weft-Indies,  pafTed  in  the  faid  ifland  on  thf 
an  inpofl  twelfth  day  of  September,  1663,  entitled,  «  An  a£t  frr 
on  the  cc  fettling  an  inipoft  on  the  commodities  of  the  growth  ot 
ties  oAht  *'  ^^^  ifland,*'  it  is  amongft  other  things  recited  anJ  cn- 
growth  of   afted  as  follows : 

that  ifland ; 
reciting  the 

Ifrant  of  Car.  i.  of  the  proprietary  government  of  the  fUd  iHand  of  Barbadoes  to  th.- 
£arl  of  Carlifle  ;  and  that  Car.  2.  had  inveftcd  bititfelf  by  purchafe  in  aU  the  rigfati  r* 
the  faid  Earl  in  the  (aid  ifland,  and  had  taken  the  ifland  under  his  protedioc.  aod  b) 
letters  patent  of  the  lath  of  June  in  the  fame  year  1663,  had  appointed  Fracci*  1  ord  \VU- 
loughby  de  Parham  governor  of  Barbadoes,  and  -of  all  the  Caribbee  iflasds;  and  re- 
citing that  by  virtue  of  the  laid  Earl  of  Carliflc's  patent  divers  governors  and  a|:eati 
were  fcri  over  with  authority  to  malie  grants  to  fuch  ptrfo&s  a&  lh<y  fltoald  ilurk 
fie,  which  they  pci  formed  ;  aod  recicing  the  k>is  of  niftny. 

«  Whcrtr 
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"  Whereas  our  late  Sovereign  Lord  Charles  the  firft,  of 
**  WefTed  memory,  did,  by  his  letters  patent  under  tlic 
"  great  feal  of  England,  grant  and  convey  iinto  James, 
*'  Earl  of  Carlijlej  and  bis  heirs  for  evo*,  the  propriety  of 
"  this  Mand  of  Barbadoes ;  and  his  facred  Majelly  that 
^  now  is  having  by  purchafe  inveilcd  himfelf  in  all  the 
♦*  rights  of  the  laid  Earl  of  Cdrlif.e^  and  in  all  other  rights 
"  \^hich  any  other  perfon  may  claim  from  that  patent,  qr 
"  any  other,  and  thereby  more  immediately  and  pnrticu- 
"  larly  hath  *  taken  this  ifland  unto  his  royal  prote^fUon ; 
"  And  hi^  moft  excellent  Majefty  having,  bj  letters  patent 
"  under  the  great  feal  of  England,  bearing  date  the  twelfth 
**  of  June,  in  the  fifteenth  year  of  his  reign,  appointed 
"  his  Excellency  Francis  Loird  Wtlloughh^^  of  Parhim^  cap- 
"  tain  general  and  chief  governor  of  Barbadois,  and  all 
"  the  Carribbee  iflands,  With  full  power  and  authority  to 
'*  grant,  confirm,  and  afliire  to  the  inhabitants  of  the 
**  fjmc,  and  their  heirs  for  ever,  all  lands,  tenements,  and 
•*  hereditaments,  under  his  Majeft/s  great  feal  appointed 
"  for  Barbadocs,  and  the  reft  of  the  Carribbee  iflands,  a^ 
"  relation  being  thereunto  had,  may  and  doth  more  at 
"  large  appear, 

"  And  whereas,  by  virtue  of  the  faid  Earl  of  CarJift^% 
"  patent,  divers  governors  and  agents  have  been  fent  over 
"  hither  whh  authority  to  lay  out,  fct,  grant,  or  convey 
"  in  parcels   the  land  witiiin  this  ifland,  to  fuch  perfons  as 
•*  they  fliould.  think  fit,  which  was  by  them,  in  their  re- 
"  fpedHve  times,  as  much  as  in  them  lay,  accorilingly  per- 
"  formed.  And  whereas  many  have  loft  their  grants,  *war-  '^^-  want 
"  rants,  and  othcf  evidences  for  the  iaid  lands,  and  others,  ^y^^j-j^    r 
"  by  reafbn  of  the  ignorance  of  thofc  times,  want  fuflici-  couveyancc 
•*  ent  and  legal  words  to  create  inheritances  to  tliem  and  in  fomc ; 
'*  their  heirs  5  and  others  that  never  recorded  their  grants  ?^^^^^^  ^^ 
'*  and  warrants ;  and  others  that  can  make  no  proof  of  any  rccriilercd 
"  grants  or  warrants  they  ever  had  for  their  lands,  and  yet  in'odicrs ; 
"  nave  been  long  and  quiet  polTeiTors  of  the  fame,  and  *"<i  '*^« 
"  beftowed  great  charges  thereon.     And  whereas  the  ac-  qulf^^"  f. 
^^  knowlcdgment  of  foriy  pounds  of  cotton  per  head,  and  iciTion  of 
"  other  taxes  and  compofitions  formerly  raifcd  to  the  Earl  others, with 
'*  of  Carlijk  was  held  very  heavy.     For  a  full  remedy  for  ^^^^ 

but  with- 
^^i  etidc&ce  of  title ;  and  repiting  the  acknowledgment  of  4^^  pounds  of  cotton,  as  a 
I-'i-:ar,  with  other  compoficions,  railed  to  the  KarJ  of  Qarllfle,  to  have  been  held  vc- 
►7  heavy;  and,  for  remedy  of  thefe  feveni  dci"c«5td,  enailing  ^  &wu*ity  for  the  rightful- 
f^S'tlTon  of  Uad  witliin  the  LSand. 

*  JR.  Jtaving. 
Z  a  all 
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^<  all  the  defe£^s  afore  related,  and*quIetlog  the  paflcffioci 

<<  and  fettlMig  the  tenures  of  the  inhabitants  of  this  i{bn<l» 

'»  Be  it  enafled  by  his  Excellency  Francis^  Lord  WiUoughl^^ 

«  of  Parham^  and  his  council,  and  gentlemen  of  the  a&u* 

«  bly,  and  by  the  authority  of  the  fame.  That,  notwith- 

<'  Handing  the  defers  afore  related,  iML  the  now  rightful 

*'  poiTciTurs  of  lands,  tenements  and  hereditaments,  with- 

<^  in  this  ifland,  according  to  the  laws  and  cuftoms  thereof) 

<*  may  at  all  times  repiar  unto  his  Excellency  for  the  full 

V  confirmation  of  their  eftates  and  tenures,  and  then  acu 

<^  there  fliall  and  may  ^receive  fuch  fiill  confirmation  acJ 

<'  aflurance,  under  his  Majefty's  great  fed  for  this  iuand, 

«  ar.  they  can  reafonably  advife  or  defire,  according  to  tl^c 

*<  true  intent  and  meaning  of  this  aft. 

And  annul-      «  And  be  it  further  enadted,  by  the  authority  aforefai.':, 

^h^t^^       **  That  all  and    every  the  payments  of  forty  pounds  <*i 

the  fOLj-      **  cotton  per  head,  and  all  other  duties,  rents,  and  arrcin 

i\\€xii  of  tlie  "  of  rents,  which  have  or  might  have  been  levied,  be  frcni 

above  poll-   ic  henceforth  abfolutely  and  fully  rcleafed  and  madevotJi 

^hcr*du-*^^  **  *°^  *^^^^  ^^^  inhabitants  of  this  ifland  liavc  and  hoi  J 

tics,  rents,    **  thcir  feveral  plantations  to  them  and  tlieir  heirs  for  ever, 

and  arrears  <«  in  free  and  common  focage.     Yielding  and  paying,  there- 

whkh  were  **  ^^^^»  ^^  ^^^  ^^^  ^^  ^^'  Michael  every  year,  'if  the  farr.: 

or  mijht  be  "  ^'^'^  ^  lawfully  demanded,  one  ear  of  Indian  com,  to  h> 

levied ;  the  ««  Majcfty,  his  heirs  and  fucceflbrs  for  ever,  in  full  and  firtc 

"^*h^l!f"**  "  difcharge  of  all  rents   and  fcrviccs  for  the  future,    in 

them  and     "  confidemtion  of  the  relcafc  of  the  faid  forty  pounds,  ai;i: 

their  heirs    *'  in  confidcration  of  the  confirmation  of  all  eilatcs  in  th^ 

for  ever  in    «  ifland,  as  aforcfaid,  and  in  acknowledgment  of  his  Mj- 

onl  nonn-'  "  j^^y'^  grace  and  favour  in  fending  to  and   appointir.^ 

'  iia!  rent  to    *'  ovcr  us  his  faid  Excellency,  of  whoie  prudence  and  mi*- 

hisMajcf-    «*  derate  government  we  have  heretofore  have  had  lar^c 

ty,  lus        tt  experience,  and  do  reft  moft  aflured  thereof  for  the  i*-- 

for  all  rents 

sind  fcvices,  is  confidcration  as  exprefTcd. 

And  to  c«  T^nd  forafmucli  as  nothing  conduceth  more  to  the  peac: 

Sic*hln©ur  "  ^^^  profjierity  of  any  place,  and  the  protection  of  ttn  >* 
aoddigni-  **  ^»nglc  petibn  tlicrein,  than  that  the  public  revenue  tlicr.- 
ly  of  his  <<  of  rday  be  in  fomc  meafure  proportioned  to  the  pubi  - 
Majcfty,  c<  charges  and  cxpences ;  and  alfo  well  weighing  the  grc..: 
^l  and^pri-  "  chargcs  that  there  muft  be  of  neccffity  in  the  maintaii)- 

votc  fccu- 

rity,   for   r^pairin^   /orts,  andVther  purpofes  expreired,  they  give  aQ<f  grant  to  h» 
Majcfty,^  hU  heirs  and  fuccefibrs,  an  impoil  or  euftom  upon  the  natiTe  coounoditic*  ■■* 
'  the  faid  iiland  of  Barbadaes^  viz.  upon  ^^  tletd  commoditiss  exported  fvcr  aad  a  bal!  'Si 
fp^dc  for  cvjry  five  fcorc. 

L*67o3 
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«<  bg  the  honour  aunU  dignity  of  his  Majdly's  authority. 
<<  hcrrc ;  the  public  meeting  of  the  fcilions  j  the  often  at- 
"  temlance  of  the  council ;  the  reparation  of  the  forts  ;  the 
«*  builJing  a  fcfllons-houfe  and  a^  prifcn  ;  and  all  other  • 
"  public  charges  incumbent  on  the  government;  do,  in 
«  confidenaion  thereof,  give  and  grant  unco  his  Majefty, 
<*  his  heirs  and  fucccflbrs  for  ever,  and  do  moft  hua>bly 
**  deiire  your  Excelleacy  to  accept  thefe  our  grants :  Alid 
«  we  humbly  pray  your  Excellency  that  it  may  be  cnafled^ 
"  and  be  it  enacted  by  his  Excellency  Francis,  Lord  Wil^ 
«  louglhy^  of  Parham^  captain  general  and  chief  governor 
<♦'  of  this  ifland  of  Barbadoes,  and  all  other  the  Carribbee 
"  Iflands,  and  by  ?ind  with  the  confcnt  of  the  council,  and  the 
*<  gentlemen  of  the  ailembly,  reprefentatives  of  this  ifland, 
**  and  by  authority  of  the  fame,  Tlxat  an  impoft  or  cuftom 
**  be,  from  and  after  publication  hereof,  raifcd  upon  the 
"  native  commodities  of  this  ifland,  after  the  proportions 
"  and  in  manner  and  form  as  *is  hereafter  fet  down  and 
"  appointed.  That  is  to  fay,  u})on  all  dead  commodities 
"  of  the  growth  or  produce  of  this  ifland,  that  fliall  be 
"  {hipped  off  the  fame  fliall  be  paid  to  our  Sovereign  Lord 
"  the  King,  his  heirs  and  fuccefl^ors  for  ever,  four  and  an 
"  half  in  ipecie  for  every  five  fcore.!'  • 

And  the  jurors  aforefaid,  upon  their  oaths  aforefaid,  far-  Ad  of  af- 
thcr  fay.  That  by  aft  of  alTembly  of  the  ifland  of  St.  Chrif-  g^i'^chr^^^ 
tophcr,  in  the  Weft  Indies,  paflcd  in  the  faid  ifland,  in  the  phcr,  to 
year  of  our  Lord  17 27,  intituled,   <*  An  aft  to  fubjeft  all  fubjc^ftthc 
"  goods  and  commodities  of  the  growth  and  produce  of  ^^pn^^l^o*- 
"  the  late  French  pan  of  the  ifland  of  St.  Chrillopher,  gro%vth  of 
"  which  arc  or  fhall  be  fliipped  off  from  the  faid  ifland,  the  late 
**  to  the  payment  of  th^  four  and  an  half  per  cent,  duty,  and  French  part 
*'  to  afcertain  at  what  places  aU  the  duties  of  four  and  an  tothe  pay- 
**  half  per  cent,  fhall  be  received.'*  mcnt  of  th 

four  and  an  half  per  ceut.  duty. 

It  is,  amongft  other  things,  recited  and  enafted  as  follows :  Rccitingr 
"  Whereas  in  and  by  an  aft  or  ftatutc  of  the  general  council  *^  ***  <*' 
"  and  general  affembly  ofthe  Leeward  Carribbee  iflands,  in  councilor 
"  America,  called  or  known  by  the   names  of  the  ifland  affembly  of 
"  of  Nevis,    St.  Cliriftopher,   Antigua,    and  Montferrat,  '^^^  ^"" 

landi,  Ntf- 
▼a,  St.  Chriflophcr,  Antigua,  and  Montferrat,  for  fettling  an  inipoft  on  the  commodi- 
tiet  of  the  growth  of  the  ^id  Leeward  iflands,  whereby  a  cuilom  pf  4  pounds  and  an 
^in  fpecie  for  every  hundred  weight  wat  granted  by  \X\z  faid  iiland)  co  Car.  2.  lor 
'^x  cxproti  of  tlie  commodiiici  of  aU  and  every  iu«  i^id  iJacd*. 

Zz  a      .  .«  made 
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**  mnde  in  or  about  the  year  of  our  Lord  1663,  and  cntlr- 

«'  led,    "An  aft  for  fettling  an  impoft  on  the  commodl- 

*«  ties  of  the  growth  of  the  ft  id  Leeward  Carribbcc  iflands," 

**  a  certain  duty  or  cuftom  of  four  pounds  and  an  half  in 

^  fpeclc  for  every  hundred  weight  of  the  commodities  of 

**  the  gro\vth  and  produce  of  the  fald  Leeward  i Hands  then 

*^  afterwards  to  be  Ihipped  off  from  the  (Iiid  iflands,  or  any 

"  of  them,  ^vas  given  and  grantee^  to  our  late  Sovereign 

"  Lord  Charles  the  fccond,  then  ICmg  of  England,  Sco:- 

^  "  land,  France,  and  Ireland,  and  to  his  heirs  and  fuccclTors 

*'  for  ever,  as  in  and  by  the  fame  aft  or  flatute,  rdatica 

**  being  thereunto  had,  may  more  fully  and  at  large  ap- 

«  pear." 

f  67 !  3        And  whereas  fince  the  making  of  the  faid  ftatute,  to  trit> 

Reciting      in  and  by  the  late  treaty  of  peace  and  friei\d(hip  concluded 

the  treaty    at  Utrecht  between  the.  two  crowns  of  Great  Britain  zrA 

Uti^h^  by  Trance,  an  entire  ceflion  vps  made  by  the  mod  Chrftian 

whicli  tlitf    King  Leivis  the  fourteenth  to  our  late  Sovereign  Lady  /inne^ 

late  French  Queen  of  Great  Britain,  France,  and  Ireland,  and  to  her 

K^J^^^T  crown  for  ever,  of  all  that  part  of  the  ifland  of  St.  Chriilo 

ceded  to      pher  formerly  bclongmg  to  the  crown  of  France  j  fo  thii 

Great  Bri-  tlie  fame  late  French  part  of  the  faid  ifland  of  St.  Chriilo- 

**"*•  pher  is  now  become  parcel  of  the  ■  realm  of  Great  Britain, 

and  is  under  the  folc  dominion  and  government  of  the 

crown  of  the  fame. 

And  that         And  whcrcas  fomc  doubts  have  arlfen,  whether  the  fj»d 

doubts  h4vc  late  French  part,  fo  yielded  up  as  aforefaid  to  tlic  faid  crown 

ihifr^fAid  ^^  Great  Britain,  be  fubjeft  to  the  payment  of  the  afore- 

part,  late     ^^^^  dutics  of  four  and  an  half  per  cent,  fo  as  aforefaid  b 

of  the         and  by  the  hu\  recited  aft  given  and  granted  to  our  faid  hxc 

Vw^^^'  ^^  Sovereign  Iiord  King  Ckarlcs  the  fccond,  his  heirs  and  fuc- 

thc^pay-"^     ceflbrs;    **  for  avoiding,    therefore,  all  difputes  and  con- 

flitnt  of      ■ "  troverfics  which  may  for  the  future  arife  within  the  faiiie 

the  afore-     <f  ifland,  touching  or  concerning  the  payment  of  the  fame 

faid  duties,    cc  duties,  wc,  your  Majelly's  moll  dutiful  and  lopl  lal>- 

"  jc(5ts  John  Harty  Efqj  your  Majefty's  captain  general,  antl 

•*  governor  in  chief  of  all  }'Our  Majefty's  Leeward  Carib- 

"  bee  iflands  in  America,  and  the  council  and  ailembly  of 

««  the  laid  ifland  of  St.  Cliriftophcr,  do  humbly  bcfixch 

<«  your  Majeflry  that  it  may  be  enafted  and  declared,  and  it 

<*  is  hereby  enafted  and  declared,  by  the  King's  moft  cx- 

«^  cellent  INIajcfty,  by  and  with  the  advice  and  confent  of 

'*<  the  captain  general  and  governor  in  chief  of  the  tol 

«  Leeward  Carribbee  iflands,  in  America,  and  the  council 

«  and 
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((  snd  aflembly  of  the  faid  ifland  of  St.  Chriftopherj  and 
«'  by  the  atithority.of  the  fame,  That  all  and  fingular  the  And  «na<ft 
♦*  goods  and  commodities  of  the  growth  and-  produce  ^^  5u-^*^1iat 
*<  the  faid  late  French  part  of  the  faid  ifland  of  St.  ChriA  thccomma- 
<«  topher,  and  which  at  this  time  arc,  or  hereafter  £hall  be  ditics  cx- 
**  Chipped  off  from  thence,  in,  order  to  be  carried  to  any  ^J^/*^*"* 
«  other  port  or  place  whatfoever,  are  and  for  ever  after  part  "htc 
'*  fhall  be  fubjeA  and  liable,  and  the  iame  goods  and  com-*  belooging 
**  modities,  and  every  of  them,  are  hereby  made  fubjeA  ^  ^^ 
*«  and  liable  to  the  payment  of  the  aforcfaid  duties  and  ^°^^*^ 
**  cnftoms  of  four  pounds  and  half  a  pound  per  cent,  in  fubjca  to 
«  Ipccie,  to  your  moft  facred  Majefty,  your  heirs. and  fuc»  the  afore- 
«  ceflbrs,  in  fuch  manner  and  fort  as  the  goods  anil  com-  J"^  ^"^  ®^ 
**  nK)dities  of  the  growth  and  produce  of  that  part  of  the  ha^^cr 
**  faid  ifland  known  and  called  by  the  name  of  the  Englifli  cent. 
"  part  thereof,  have  heretofore  and  hitherto  been  fubje^ted 
**  and  liable  unto  by  force  and  virtue. of  the  above  recited 
«  aft  or  ftatute^" 

And  the  jurors  aforefaid,    upon  their  oaths  aforefaid^  A<S^of  af- 
farther  fay.  That  by  an  aft  of  aflembly  of  the  ifland  of  fcmbly  of 
Nevis  in  the  Weft  Indies,  paflid  in  the'  faid  ifland  in  the  ^^^'^ 
year  of  our  Lord  1664,  entitled,    "  An  aft  for  fettling  an  ^r  fettling 
"  impoft  on  the  commodities  of  the  growth  of  this  ifland,"  animpofton 
it   is,  amongfl:  other  things,  recitc4  and  enafted   as  fol-  the  com- 

of  the 
laid  ifland. 

"  "WTiercas  our  late  Sovereign  Lord  Charles  the  firfl:,  of  [  *6^^  3 
"  blefied  memory,  did,  by  his  letters  patent  under  the 
"  great  feal  of  England,  grant  and  convey  unto  JameSf 
"  Earl  of  CariiJUy  and  his  heirs  for  ever,  the;  propriety  of 
"  this  ifland  of  Nevis  ;  ?.nd  his  facred  Majeily  that  now 
**  is  having  by  purchafc  invcfted  himfelf  in  all  the  rights 
"  of  the  laid  Earl  of  C^r/z/fc,  and  in  all  other  rights 
"  which  any  other  perfon  may  claim  from  that  patent,  or 
"  any  other,  and  tliersby  more  immediately  hath  *  taken 
**  this  iflund  aiul  tlic  reft  of  the  Carribbee  iflands  into  his 
"  rojal  proteftioiu:  A'i^  his  moft  excellent  Majefty  having 
"  by  letters  patent  luitlcr  the  great  iSeal  of  .England,  bear*. 
*'  ing  dite  the  twelfth  day  of  June,  in  tlie  fifteenth  year 
"  of  his  reign,    appointed  his  Excellency  Francis^   Lord 

«<   WUloii^hbf 

*  R,  laving. 


Micjiaelmas  Term,  14  Geo.  3.  K.  B. 

«  Willotighhyj  of  Parham^  captain  general  and  chief  go»cr- 
**  norof  Barbadoes,  and  tlie  reft  of  the  Carribbcc  hlands 
*'  with  full^wcf  and  authority  to  grant,  confirm,  and 
'•  aflurc  to  the  inhabitants  of  the  fame,  and  their  heirs  for 
**  ever,  all  lands,  tenements,  and  hereditaments,  undo* 
**  his  Majefty^s  feal  appointed  for  fiarbadoes,  and  the  reft 
*'  of  the  Carribbce  iflands,  as,  relation  being  thereunto 
**  had,  may  and  doth  more  at  large  appear. 

•*  And  whereas,  by  virtue  of  the  fard  Earl  of  Carljfe^ 

**  patent,  divers  governors  and  agents  have  been  fcnt  ovtr 

«*  hither  with  authority  to  layout,  let,  grant,   or  convey 

*'  in  parcels  the  land  within  this  iiland,  to  fuch  pcrfoas 

*'  as  they  ihould  think  fit,  which  was  by  them,  in  tb^ir 

'*  rcfpeftive  times,  as  nnich  as  in  them  lay,   accordmglr 

•*  performed.     And  whereas  many  have  \o\\  their  grsnrs, 

•*  warrants,  or  other  evidences  iov  their  faid  lands ;  ar.d 

**  others,  by  pcafon  of  the  ignorance  of  thofe  timts,  want 

•*  fufficient  and  lawful  words  to  create  inheritances  in  them 

'    **  and  their  heini ;   and  others  that  never  recorded  their 

*•  grants  and  warrants  ;  and  others  that  can  make  no  proof 

*'  of  any  grants  or  warrants  they  ever  had  for  their  lai\ds, 

««  and' yet  liave  iKcn  long  and  auiet  pofleffltrs  of  the  fame, 

**  and  bcftowed  great  charges  thereon.     And  we  xio  huni- 

*'  bly  pray  your  Excellency  that  it  might  be  ena<^ed,  ami 

**  be  it  eilv*^^tcd,  by  his  Excellency  i*r/7«r//,  Lord  IVi/hu^hht 

*«  of  Parhaffif  captain  general  and  thief  i;overnor  of  theilhivl 

«*  of  Barbadoes,  and  the  reft  of  the  Carnbbee  iflands,  ami  by 

**  and   with  the  advice  and  confent  of  the    council  aii<! 

«'  gentlemen  of  the  aOeiiibly,  reprefentatiyes  of  this  itbnJ, 

*  <<  and  by  the  authority  of  the  fa^ne.  That  an  \vc\'^A  r>r 

•*  cuftom  be,  from  and  after  the  publication  hereof,  ra.l- 

*'  ed  upon  the  native  commodities  of  this  iiland,  after  tn" 

E  ^73   3  *'  projwrtion  and  in  manner  and  form  as  is  hereafter  ict 

<«  down  and  apjK)inted  :     That  is  to  fay,  upoa  allcommo- 

«'  dities  of  the  growth  or  produftion  of  this  iflaiul  dut 

"  fliall  be  fhippcd  off  the  fame,  fliall  be  paid  to  our  So- 

**  vcrcign  Lord  the  King,  his  heirs  and  iuccciTors  for  cvtt, 

<*  four  and  an  half  in  fpccie  for  every  [five]  ♦  fcoreJ* 

A6^  of  af-        And  the  jurors   aforcfaid,  upon   their  o^tlts   aforefii-i. 

iWnWyof     farther    fay.    That    by    an  .ift^of   aOembly  of  the  Ifl^tKl 

^"May^l'      <^f  Antigua,  in  the  Weft  Indies,  pafled  in  the  faid  ifbnJ 

1668.   '      on  the  19th  day  of  May,   in  the  year  of  our  Lord  166^. 

cntitlcJ, 

•  Note,  •♦  riTc"  is  not  in  my  popy  of  the  vcrdld,  bnt  is  fuppJirf  n 
omitted  by  tniftak*. 
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entitled,    **  An  aft  for  the  fettlcmcnt  of  the  ctiftam  or 
«»  duty  of  four  knd  a  half  per  cent.**  it  is,  amongfl  other 
«'  things,  recited  and  ena^bed  as  follows:    ««  Whereas  by 
''  rcsLfan  of  the  late  unhappy  war  wipch  arofe  betwixt  his  Rcciring 
"  Royal  Majefty  Cbarlej  the  fecond.  King  of  Great  Bri-  *^^'^n. 
"  tain,  France  and  Ireland,  &c.  and  the  moft  Chriftian  King,  tirua  W 
«  in  France,  as  well  as  the  States  General  of  the  United  Mr.  JLa^. 
"  Netherlands,  feveral  of  his  Majefty  of  Great  Britain  his  ^^*  ^^'' 
"  territories  on  this  fide  the  Tropic,  became  fubjeft  (through  neralof  the 
''  conqueft)  unto  the  faid  French  King  and  his  fiibjefh ;  French 
**  and,  amongft  others,  this  ifland   of  Antigua  alio  was  ^^' 
«  fo  fubdued  by  Monfieur  iU  Laharr,  lieutenant   general  l^^^f^ 
<'  by  fea  and  land  to  the  faid  Frencli  King,  being  aflifted  the  ifland  to 
*^  by  the  Cannibal  Indians  %  by  means  whereof  all  the  lands  the  King  of 
*'  within  this  ifland  became  forfeited  unto  his   Majefty,  Great  Brn 
"  &c.  as  by  an  aft  of  this  country,  bearing  date  the  tenth  Anaiiicon- 
^<  day  of  April  laft  paft  (reference  being  thereunto  had)  fideration 
*'  may  more  at  large  appear.     Know  ye,  that  for  and  in  of  new 
'*  conftderation  of  new  grants  and  confirmation  of  our  faid  pTw«»  P^* 
'*  lands,  under  the  great  feal  appointed  for  Barbadoes,  and  g^itin^  an 
'^  the  reft  of  the  Carribbce  Hlands,  by  his  Excellency  Lord  impoft  of 
•*  IFHlonghbj^  of  ParhatHy  &c.  we  do  give  and  grant  to  his  |^^  ?"J  *" 
**  faid  Majefty,  his  heirs  and  fucceffbrs  forever,  and  moft  ^^  £^°  ^l^ 
*^  humbly  defire  your  Excellency  to  accept  thefeour  grants :  tj  five 
*'  And  we  do  humbly  pray  vour  Excellency  that  it  may  be  fcorca* 
'*  cnaftcd,  and  be  it  enafted,  by  his  Excellency  Lord  IVil-  *^^''^- 
"  hug/>/j  of  Far  bam,  captain  general  and  chief  governor 
'*  of  Barbadoes,  and  the  reft  of  the  Carribbce  iflands,  and 
"  by  and  with  the  advice  and  confent  of  the  council,  and  / 

*'  gcutlemen  of  the  aflcmbly,  yeprcfentatives  of  this  iflandj 
'*  and  by  the  authority  of  the  fame.  That  an  impoft  or 
"  cnftom  be,  from  and  after  the  publication  hereof,  raifed 
"  upon  the'  native  commodities  of  this  ifland,  after  the 
**  proportion  and  in  manner  and  form  as  above  fet  down, 
*'  that  is  to  fay,  upon  all  commodities  of  the  growth  or 
"  production  of  this  ifland,  that  Ihall  be  fhipped  off  the 
**  i'lmc,  fhall  be  paid  to  our  Sovereign  liOrd  the  King, 
**  his  heirs  and  fucccflirs  for  ever,  four  and  an  half  in  (pecic 
**  for  every  five  (core."  r  ^^ -.  -j 

And  the  jurors  aforefaiJ,  upon  their  oaths  aforcfald,  far-  EftabUlh- 
thwiay,  That  a  cuftom-houfe  ^'^.s  eftabliflied  in  the  faid  mcntof  i 
iiltmd  of  Grenada,  and  proper  olHccrs  appointed  thereto.      ^"^31^^ 

.    OreiuJa. 

Ana      . 
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Tbeplaini.        And  the  jurors  afore^d^  upon  their   oaths  afcxtf^Kiy 

ral'born*''*'  farther  fay.  That  the  plamtiff,  bciwg  a  iwtural  born  fab- 

fubjea  of  JC^  of  the  King  jof  Great  Britain,    on  the  third  dxf  of 

Great  Bri-  Mardiy  1 763,   porcbafed  a  certain  plantation  in  the  fud 

*h°v^^^  ifland  of  Grenada,    of  the  French  inhabitants,   in  purlu- 

March^  anceof  the  faid  articles  of  capitulation,  and  of  the  faid  trcicy 

*  1763,  pur-  of  peace,  as  mariy  other  Britifli  fubjcAs  h%d  theq  ^nd  fince 

chafed  a  havc  done. 

pladtationitt 

And  ccr-  -And  the  jurors  aforcfeld,  upon  their  oaths  aforefaid,  far- 

tain  fiigari  ther  fay,  That  certain  fugars  of  the  plaintiff's  and  of  the 
'^fF^T^^h""  ff^®^^^  ^"^  produce  of  the  faid  ifland  of  Grcjiada,and  ma^ie 
growth  of  from  off  tlie  plaintiff's  faid  plantation  there,  fubfequcnl  to 
the  faid  if-  the  granting  and  regiltcring  of  the  laid  letters  patent  of  the 
land,  fub-  20th  of  July,  1 764,  were  exported  from  thence.  And  that 
thl"^  nim-  '^^  monies  in  the  declaration  mentioned  to  be  had  and  rc- 
ing  and  re-  ceived  by  the  defendant  to  the  plaintiff's  ufc,  were  paid  \f^ 
giltering  of  and  received  by  the  faid  Jfliliam  Hal/,  in  the  (aid  ifiaiid 
thfi  letters  pf  Grenada,  as  aforefaid,  as  and  for  the  duty  of  four  and 
the  "oth  of  ^^  ^^^f  P^'"  ^<^^  impofed  by  th'c  fiiid  letters .  patent  ©f  the 
July,  1764,  20th  of  July,  1 7^4,  he,  the  faid  Wtliiam  H^iU,  being  then 
vr^rc  fhip-  and  there  the  collector  of  the  faid  duty,  for  the  ufe  of  his 
Vdi^  Majefty.  And  that  the  faid  JVi//iam  Hail  hath  not  paid 
thence ;  the  fame  over  to  the  ufc  of  his  Mujefty  \  but,  on  notice  ci 
and  the  dc-  this  adtion  intended  to  be  brought,  hathj  by  and  with  the 
^^"''  confcnt  of  his  Majefty*s  attorney-general,  kept  the  fame  \n 
Hall,  being  ^^®  hands,  for  the  purpofe  of  trying  the  queiHon  arifmg 
colleaor  of  Upon  the  fath  ;  and  for  which  this  action  is  hro?ight. 
the  faid  du- 
ty, received 

the  monies  mentioned  to  he  had  and  received  to  the  plaintifTi  nfc,  a»  and  for  the  ut^i 
duty  of  four  and  an  half  per  cent,  impofed  by  the  laid  letters  patent,  and  haih  oot  p*^d 
them  over  to  his  MajciW's  uie,  but  they  remain  in  hi*  hancb,  by  the  cedent  of  hia  AU- 
jelly's  attorney-gc|ia-al,  for  tjic  purpofe  of  trying  this  (lucitipn. 

But  whe-  But  whether  upon  the  whole  matter  aforefaid,  found  h)* 

thcr  the  ^j^^  f^^^  jiirofs,  iu  manner  aforefaid,  the  faid  impoft  or  cyi- 

was  lawftil  ^^^^  of  fo"r  and  one  half  per  cent,  in  fpecie,  for  and  upf/» 

or  not,  the  all  dead  commodities  of  the  growth  or  produce  of  the  lai^! 

JU17  are  ig-  ifland  of  Grenada  /hipped  off  for  the  fame,  ^vas  Lawfully 

rravThc*"  impoietl  or  not,  the  fiiid  jurors  arc  altogether  ignorant,  and 

advice  of  pray  the  j^dvice  of  the  courf  in  the  premifles. 
the  court. 

And  if,  ix^      And  if,  upon  the  whole  matter  aforefaid  found  by  the  faid 
^vh^^*    '    ju|t)rs,  in  manner  aforefaid,  it  fhall  appear  to  the  court  here 

tcr,  the 

court  be  of  opinion  that  the  faid  impoft  was  not  lawfully  impofed,  then  tkelaidjuron 

fiad  for  the  plaintiff. 

that 
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that  the  faid  impofl  or  cuflom  of  foiu*  and  ^n  half  per  cent. 
in  Ipecie  of  and  upon  all  dead  commodities  of  the  gro\nh  or 
produce  of  the  faid  tflai}d  of  Grenada  ihipped  off  frcMn  the  [  675  ] 
hvnsj  wa^  not  lawfully  un^wfcd,  then  the  faid  jurors,  upon 
Cn6r  oaths  fay,  that  the  faid  lyUliam  Hall  did  undertake 
and  promife^  in  manner  and  form  as  the  faid  Alexander 
Lmpbdl^  by  his  faid  declaration,  hath  declared  againft  him  ; 
:nd  they  ailcfs  the  damages  of  the  faid  Alexander  on  that 
occafxon,  beiidcs  his  cof^s  and  charges  laid  out  by  him  about  *. 
h's  fait  in  this  behalf,  to  jl.  and  for  fuch  cofts  and  charges  51. 
4CS.  Colb  40s. 

Bat  if,  upon  the  whole  matter  fonnd  by  the  faid  jurors,  ^^^  .^  ^ 
k  appear  to  the  court  here,  that  the  faid  impod  or  cuftom  j-ourt  be  of 
of  four  and  a  half  per  cent,  in  fpecle  of  and  upon  all  dead  opinloa  the 
ccmnioditics  of  the  growth  or  produce  of  the  faid  iHand  of  ^****  *r^*, 
Grenada,  Chipped  on  from  the  fame,  was  lawfully  impofcd,  JJ^^^  ^^^^'  * 
tncn  the  faid  jurors,  upon  their  oaths  fay,  that  the  faid  find  for  the 
li^'iUlam  Hall  did  not  promife  and  umjertake  in  manner  and  defendant 
fcmasinhispleaallcdgcd.  JSSlpS" 

in  maaner 
9nd  form  as  in  his  ple?i  ailcUgiidj 

Tl\is  caufe  was  firfl:  argued  for  the  plaintiff  by  Mr.  AlUyne^ 
;:x..i  the  above  fpecial  verdict,  in  Eafter  term,  1774,  in 
iu?}t.i!ice  nearly  to  the  erFccl  following. 

Mr.  Alley ne — M/ Lords,  if  the  wiihes  of  government, 
or  profeiHoiial  rank,  could  influence  the  decilions  of  this 
tr:b*m:;l,  I  (hould  now,  confidering  the  caufe,  and  the 
C'gaity  of  tUofc  advocates  who  fupport  it  againft  me,  adopt 
tiie  e?jamplc  of  the  Roman  orator,  and  begin  with  rccom- 
sending  my  client  to  the  grace  and  protection  of  his 
i-ivljes  J  but  experience  having  taught  me  that  here  the 
?*'^.uine  mwt.s  of  a  cauie  are  the  judicial  guide,  I  gladly 
f'>!ii>w  the  practice  of  an  Knglifh  court,  where  the  laws  arc 
lie.^rd  by  thoir  own  recommendation,  and  rife  id  humble 
to.iiidcnce  of  counfel  with  the  plaintiff,  who,  through  me, 
f" 'cits  your  Lprdfliips  jxiftice  in  his  behalf. 

This  long  expected  and  trujy  intereiling  caufe  now  comes  A&imi. 
^:iovt  the  court  upon  a  fpecial  verdift,  found  at  the  trial 
cf  the  general  ifiue  before  your  Lordfliip,  on  an  a^ion  of 
indebitatus  ajfumljit  \  nominally,  indeed,  brought  for  the  re- 
cnery  of  an  inconiiderable  fum  of  money;  but  fubftantially, 
to  take  the  opinion  of  your  Lordlhips  upon  a  question  of 
*ne  firft  magnitude.     The  verdiftj  when  relieved  from  the 

embarrailment 
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cmbarraflincnt  of  fbrmj   rcCdves  itfclf  into  the  following 
cafe. 
Crfc.  The  conqiirft  af  the  ifland  of  Grenada,  in  the  Wrf: 

«f  "g  "  da  ^'^^^^^^  ^"^5  °^^  among  the  many  glorioixs  atchie^^eznenrs  rA 
to  the  Bri^  ^^^  laft  war,  aiid  was  furreiicred  to  the  troops  of  hb  Bri- 
liih  arms  tannic  Majeilv,  uiuler  general  Mofickt^ny  on  the  fevcnih  ot 
>thof  Fe^  February,  1762. 

Bruary.  -  *       *  , 

C  ^7^  1      The  articles  under  which  it  copitnlated  acknowkdge  the 
^j^]^y ^'^_  mhabilant9  from  thenceforth  as  Britiih  fubjefls;    requirr 
pitulation    them  to  take  tlie  oath  of  allegiance,  as  a  reciprocal  duty 
tlic  inbabi-  refulting  from  their  adoption  as  fuch  ;  fca?re  to  them  the 
*d"''ft^*^- A  ^)^T^^^^  ^  *l**''  religion ;   ^Stme  them  of  protcAioD,  m 
vb^s.^      the  fame  manner  as  the  colonies  receive  h ;   with  whom, 
by  this  furrender,  and  the  conieqnent  receptkm  into  the 
privileges  of  Britifh  fubie^»  they  are  (>laced  npoo  ane<|B2l 
foot  in  the  poHeflion  of  the  coo^nMXk  liberty  ^  and  pennU 
them  to  difpoie  of  their  own  lands,  provided  k  he  to  Crl- 
tifh  fubjefb. 
AbWotc         On  tlie  general  treaty  of  peace,  ilgned  at  Paris^  Febni- 
ccffionby    ary  the  loth,  1763,  this  ifland  was  c^ed  by  his  OiriftiaR 
of*^pSisJ    ^lajcfty,  in  fall  right,  to  the  crown  of  England,  under  ui- 
February     pulations  fin^lar  to  thofe  on  which  the  province  of  CanaJ^ 
K>,  i;63.     xfVLS  ceded  (  and  in  general  confirmatory  ctf  the  vticlcs  r-t 
capitulation.     >^nd  in  this  treaty  his  Majefty  engages,  in 
the  moft  nmple  manner,  for  the  free  excrrife  of  the  Rocni  > 
catholic  rcHgion;   and  gives  his  French  fubjeAs  liberty  !*• 
fell  their  [Too<is  and  retire. 
Proclxma-       On  ihc  feventh  of  Oftober  folkwmg  his  IVIajcfly,  :^ 
lion  of  the  fpakc  good,  in  the  fulkft  manner,  thofe  engagements,  np- 
^^j^  ^^'  on  the  faith  of  which  the  iilaod  had  fun-cndered,  and  i - 
perform  r.t  the  fame  time  the  conditions  of  the  treaty  of 
j^cace,  and  farther,  with  a  view  to  the  better  peopting  2::'.! 
ciihivating  his  faid  ifland,  was  pleaftd  to iflue  his  royak  pro- 
clamation, inviting  liis  ftritilh  fubjefts  to  colonize  in  ii- 
new  acquired  dominions,  and,  as  an  encouragement,  alTrr . 
ing  them  and  the  inhabitants  in  general  ahxady  thcr.%  •  : 
the  benefit  of  the  Engli(h  laws  and  conllitution  :    And,  ft  r 
rhat  pnrpofe,  declares  to  this  effcck ;   reciting  that  it  vf  • 
greatly  contribute  to  the  f|xrcdT  fettling  of  hix  fald  new  ^   - 
Tcrninents,  that  his  loving  fubje<5t«^  llinuld  be  informed  kJ 
his  pviternal  care  for  the  feciirity  of  thofe  in  their  liberties 
and  properties  who  wcie  or  ihould  become  inhabitants  tlierv- 
of-,  and  farther,  for  the  cAc£tu;iting  of  fixh  latent,  ««  ^\  -• 
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'  have  thought  fit  to  publifli  and  declare  by  this  onr  pro- 
'  damatjon,  that  we  have,  in  our  letters  patent  under  our 
'  great  fcal  of  Great  Britain,  by  wlifch  the  fald  govcrn- 
'  ments  arc  conftituted,  given  exprefs  power  and  diredkion 
'  to  our  governors  of  our  faid  colonies  refpe^ively,  that 
'  f )  foon  as  the  Itate  and  circumftances  of  the  faid  colonies 
'  will  admit,  they  fhall,  with  the  advice  and  confent  of 
^  the  members  of  our  council,  fummon  and  call  general 
'  aiTemblies  within  the  faid  governments  ref[K:ftively,  ia 
'  fuch  manner  and  foJ"^"  as  in  thofe  colonies  and  provinces 
'  in  America   which  are  under  our  immediate  govern- 

•  tnent."  / 
Having  thus  declared  his  refolution  to  execute  the  en- 

igcmcnt  in  their  favo'ir  by  this  firft  ftep,  as  early  as  po(^ 
i'^:,  of  calling  aflemblics  .ts  in  the  colonies  and  provinces 
fi  America,  under  his  particular  protection,  and  his  incli*  C  ^77  3 
n^'on  and  define  to  manifert  his  paternal  care  of  his  fub- 
Jcts.  He  proceeds  to  (hew  the  extent  and  juftnefs  of  the 
ccomplilhment  of  his  dcCign^  by  a  full  and  particular  de- 
miration  of  the  nature,  powers  and  deflgn  of  thefe  aflcm- 
►*r.  when  called,  by  adding:  And  wc  have  alfo  given  PowmoT 
'  'Vcr  to  the  faid  governors,  with  the  confent  of  our  faid  thcfc  afToB. 

•  :nnls  and  rcprefcntatives  of  the  people  fo  to  be  fummon-  ^^'J* 
'  1  .r.  aforefaid,  to  make,  conRirute  and   appoint  laws,  fta- 

•tr:  and  ordinances,  for  the  public  peace,  welfare  and  good 
[••^v-^nm^nt  of  our  faid  colonies,  and  of  the  people  ani  in- 
itSJt  irjts  thereof,  as  near  as  miw  be  agreeable  to  the  laws 
>r*  England.     Here*  then  tiiey  faw  the  full  idea  of  tlieir  be- 
>n[iina  Britilh  fubjcfts  which  they  did  at  the  furrcnder,  by 
Vs  clear  and  perfeft  im^ge  of  the  beauty,  order  and  free- 
i'>Ti  of  the  Britiih  conftiturion  imp;<rted  to  them,  and  to  be 
^n*"  model  and  foundation  of  their  own. 
Hut  as  it  might  happen  that  this  benefit,  thus  pledged  and  '^^-f*^*^ 
V'tinn-d  to  them,  could  not  be   immediately   com  muni-  ^y^^^  j,„t 
*tcl  in  its  ftill  extent  i  his  majefty  provides  thus  in  the  the  incho- 
^\^m  time,  and  until  fuch  aHemblies  can  be  called,  all  per-  a^'^o"  ^^ 
1 )'  ^  inhabiting  or  refortin?  to  our  fa:d  colonies  may  confide  j        ^^^ 
■T  '^•ir  royal  protecbon,  hyr  the  enjoyment  of  tne  benefit  of  ©f  the  com- 
1 1«'  laws  of  our  realm  of  Knuland :  So  that  the  enjoyment  ftitxition; 
^'  thefj  laws  .was  to  anticipate  even  the  calling  of  the  af-  ^"!*"^^^ 
r^Tn'olies,   which  was  not  to  be  a  commencement  of  their  fromt^fc 
freedom,  nor  of  their   cxcrcife   of  the   rights   of    Britifli  already  io- 
'■'biefts,  nor  of  their  participation  in  the  Britifh  conftitution  Cerent  in 
^Jr  cue  act,  moft  important  and  illullrious  indeed,  of  tliat  By*j]^*fu]^ 

freedom,  jca*. 
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freedom,  tbofc  rights,  and  that  coDftitution  akeady  in  their 

poiTcffion. 
For  thk  ^nj  it  15  material  to  conCder  what  is  the  firft'ftep  which 

cornwof  ^^  governor  is  toiake  upon  his  arrival  in  the  iiland,  for  the 
Judicature  purpofe  before  cxprcfled,  of  giving  the  inhabitants  the  he- 
to  be  irame-  uefit  of  •  tlic  laws  of  England,  it  follows  imraediatLlr, 
«wa  d  *'  ^^  y^^c  given  power  under  our  great  feai  to  our  g^ 
withpow-  '*  vcrnors  of  our  laid  colonies  refixjifivdj,  to  erect  mi 
«r»  confor-  "  conftitute  With  the  advice  of  our  fakl  councils  rcfpcC^wh, 
'h*?^^}!  "  courts  of  judicature,  and  public  julUcc  within  our  f-ii 
hwBoi  *  "  colonies,  for  the  hearing  and  dctcrnoining  all  cades,  *» 
JEngland,  "  well  criminal  as  civil,  according  to  law  and'  equity ;  atd 
*«  as  near  as  may  be  agreeable  te  the  lAwa  of  England." 

Here  thep  the  laws  of  liberty  and  of  England  arc  ca- 

tlironed  in  the  ifland  a»  foon  as  elver  the  dcle^te  of  iKc 

executive  powers  arrives  there,  and  he  is  ftnt  to  give  them 

efic<S^  amongft  thofe  who  were  already  entitled  to  them  ii 

Britifh  fubje£ls,  and  both  in  criminal  and  civil  caoies,  both 

in  ftrift  law  and  liberal  equity;  in  the  whole,  and  in  the 

great  member^  and  diftinguifhing  diftributions,  both  in  the 

objects  and  the  manner  of  applying  tliem,  the  laws  of  ocr 

[  678  1   conflitution,  the  laws  of  England  are  to  prevail,  and,  as  neir 

as  may  be  conlillent  with  local  circumftances^  are  to  be  a> 

joyed  as  the  general  privilege  of  Britifh  fubjefb,  there  as  hot. 

Jetondpr©-      Conformably  to  thefe  repeated  afts,  and  in  profccutica  cf 

clamaiion     ^j^^  f^^^y^  intention,  on  the  26th  of  March  1764,  a  fircond 

of  March     proclamation  was  iffued ;  having  the  fame  objc^  the  cfca- 

1764,  pn>-  blifhrncnt  of  the  colonies,  and  declaring  the  fame  views  al- 

▼iding  for    ready  wifely  adopted,  and  firmly  engagetl  as  to  the  meaoi  c^t 

*jj^JJJJ[[Jj^^  attaining  and  jicrpetuating  that  eflablilhment  ^  and  retiring 

tion  of  the  the  greav  benefit  which  will  arife  to  the  commerce  of  the 

ifland,  and  kingdom,  and  to  his  Majcfty^s  fufc^efts  in  general,  from  1 

^V^^r^^  fpcedy  fettkment  of  the  new  acquired  iflands,  of  which  t^.•^ 

ttortaiiddc-  ^f  Grenada  is  named  tlic  firft.     It  gives  dirccHons  forili; 

fence  of  the  furvey  of  the  lands,  the  distribution  into  dilb-idb  and  r^- 

^^i  P^^- rifhes,  analogous  to  the  Englifii  divifions,   the  culture  '^t 

iitroduc-  *^  the  various  produce  of  the  country,  the  apportionment  't 

tion  of  the  tlic  ground  into  due  lots  for  that  purpolej  au<l  in  guicrJ 

b\vs  of  En- recognizes  the  inhabitants  as  his  Majcfty^s  loving  fubi?»r> 

J^^^^J^  and  })rovi(}es  fuch  means  as  were  jiulged  expedient  for  th-.  • 

cxercifu      nCcciTary  fupj^ort  and  defence,  their  internal  order,  pkfT»' 

and  happincfs,  previous  to  the  completioa  of  thclc  by  t*\/ 

enjoyment  of  the  laws  of  England,  which,  as  they  had  n 

right,  they  were  to  have  fpecdily  in  pofieluoii- 

1  1j 
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In  farther  profecution  of  this  dcfign  on  the  9th  of  April  Prtentji*^ 
-6,.,  his  Majefty  was  pleafed  to  grant  his  royal  letters  pa-  ^^^^P'** 
lit  to  General  AIehllL\  conftituting  him  Captuia-Gcncml  R^oi»trt 
nJ  Governor  of  the  new  iflands,  Grenada,  the  Grenadines,  Mdvillr, 
baiinica,  St.  Vincent,  and  Tobago.  ?f*l-  ?®"- 

3mn  OeverDor, 
This  patent  is  fet  forth  verhntim  in  the  record.     In  fub-  Coannan*. 
ascc  k  pro vkks  for  the  good  government  of  the  ceded  ^  Jjj^  j^ 
lands,  gives  direftions  to  take  and  adminifter  the  oatks  of  ^iflathre  J^ 
He^'fficc  and  fupremacy  •,  gives  authority  to  the  governor,  fcmbly  «f 
nA  requires  and  commamis  him  to  fummon  an  aflembly,  Tcprefenta- 
w-kribcs  the  manner  ofekclioA  by  the  freeholders,    and  '*^*** 
iw  ralicd  they  arc  to  fit  as  reprcfcntatives ;  aiid  together 
ith  the  governor  and  council  to  be  the  legillature  of  the 
mmtry,  a^  to  make  \awi  as  near  as  poOible  to  the  laws 
f  England^  with  the   uiual  proviiion  that  they  fhali   be 
fid  if  not  allowed  by  liis  Majcftt  within  a  limited  time; 
ad  hereby  is  finally  eftabliAed  in  Grenada  a  conftitution,  in 
nnciple  and  form,  in  the  deiign  of  the  whole,  in  the  dif- 
viition  of  the  parts,  in  their  rcfpedlive  functions  and  joint 
pcitions,  an  exa£l  epitome  of  the  Britifh  ibrn^  of  gov ^n- 
'iixii:  Yet  a  conftitution  not  given  by  tlic  patent,  but  only 
i  be  put  in  f«ll  cxertife.  ArriraJ  oT  ; 

With  thefe  powers  his  exceUcncy  arrived  in  Grenada,  and  nor  rfw*^*^" 
&mly  took  upon  himiclf  the  adminiftration  of  the  go-  14th  of  Do- 
{imiient}  and  in  obedience  to  his  commiflion  called  an  cember 
iTanbly  and  opened  the  fcene  of  legiflaition  in  the  year  '^^j'  ^^^ 

C  679  ] 
On  the  20t&  of  July  1 764,  pofterior  in  poliit  of  date  to  Patent  pof- 
Htfc  proclamations  and  this  patent,  his  Majcfty  by  his  let-  *"*^*'  *" 
«rs  patent  under  tbcgreal  ieal,  reciting  an  injpoft  of  four  the  two  pL 
)ouaJs  and  an  half  in  fpecic  for  every  hundred  weight  of  tents  alrca- 
Ji:  commodities  of  tlic  growth  of  the  inland  of  Barbadoes,  ^7  «««- 
*ii  of  the  Leeward  Cairibb^e  iflands,  paid  and  payable  to  ^^^'  ^ 
'•^jMAJefty  and  his  fucceflbrs;  reciting  the  felfion  of  the  dwnation; 
iicd  of  Grenada,  and  that  it  is  rcafonable  and  expedient  that  by  which 
•le  like  duties  fhould  take  place  there  as  in  the  other  fugar  J*^*^"^^ 
Undj,  therefore  in  lieu  of  aH  cufioms  and  duties  before  paid  foj,r  and  aa 
'*:  'H«  inhabitants  of  the  faid  ifland  to  the  French,  on  goods  half  per 
^'^\^)r,td  and  imported,  impofes  the  above  duty  of  four  and  ^«>*-  »•  "«- 
-r-  half  per  cent,  and  requires  the  governor  and  officers  of  J°^^  ^^^ 
^be  culioms  to  raife,  coUcft,  and  receive  it  to  his  Majefty's  ufc.  dred  weight 

^  exported 

''fi  the  iilaad ;  and  the  ^vcmor  and  officers  of  the  ouftoms  authotlfed  and  required  to 

Thcfc 
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pMpdtf  *rhefc  letters  patent  were  duly  regifterfed  and  pablidj  in* 

%n<i  pro-  nounccd  by  his  excellency  the  governor  in  Jan,  1 7^5.    A 

©f"the  *^"  cuftom-houfe  was  erefted,  officers  appointed  to  a£t  as  col- 

abovc  laft  leftorS  of  thc  cul^oms,  amongft  whom  the  dcfend^mt  vis 

sanctioned    onc* 

Ictttjrs  pa-  *  *  4     4 

uot  Tun.  I/^ii  cuftotli-hotiU  Dtiilt,  tolIc^.or8  appointed,  tne  dcfcmlant  ooeof  than. 

Many  of  -  During  thefe  tranfaftions  fevcral  of  his  Majcfty's  fubjefis, 
hif  Y^^A  ^^^^^^^  ^y  ^1^^  'Toyal  promifcs  fo  frequently  maiLc^  refortcd 
la  the  mean  ^®  Grenada  and  became  pUrchafcrs  of  land  therdn.  Amonga 
\«lulcrcfort  the  firft  of  which  was  Alexander  Camp^IJ,  Efq;  tlic  ptfi'.;:!! 
t»  Grcna-    plaintiff;    whofe  plantations  iucceeded,  and  he  was  aboot 

the  affur-  ^^  ^*P  ^^  ^^  ^"g*^  ^^^"^  ^"^  *^*^^  ®^  Grenada  to  ihc 
anew  of  the  London  market,  when  he  was  interrupted  by  the  dcfiaidant 
royal  pro-  demanding  this  payment  of  ihe  impoft  alre^idy  ftated:  The 
cLmxation,  jypy  £^jj  jjg  ^^dd  it»  and  that  the  fame  is  thc  money  on 
chafcLinda  whicli  the  aAioo  is  brought :  The  verdift  concludes  in  the 
there,  and^  proper  form,  and  leaves  to  the  court  whether  on  the  whole 

arnongft       of  thecafc  tlic  impoft  be  legal.* 

them  the  ,  ^ 

plaiatiff.    Payment  of  thc  impofl  hy  the  plaintifif  on  dcniand :  Conclulioa  of  the  vcnii..^ 

That  at  the  And  my  profcflional  duty  now  leads  me  to  contend,  tis: 
time  when  j^  ^^^  ^^^  competent  to  the  crown  on  thc  20th  of  July  1764, 
oOhc  20th  ^^^  ^^y  Q^  which  the  patent  for  raiiing  this  impofl  is  djted, 
•f  July  to  impofe  a  permanent  tax,  as  this,  on  thc  idand  of  Grc- 
i764is  dat-  nada-— of  courfc  that  the  prefcnt  fum  in  queftion  was  im- 
iiu*>©ftwaa  properly  exadled ;  thc  money  crroneoufly  paid,  or  at  tett 
iiicompc-     without  any  legal  obligation   to  pay  it;  and  thc  plaindff 

tent  to  th<!   therefore  entitled  to  your  Lordihip's  judgment* 
crown  and 

[^680  T  ^^  ^^^  claim  is  founded  upon  a  fiippcfition  of  royad  p^- 
"  rogative,  w^hich  ought  to  be  treated  with  deference  and  rc- 
fpeft,  it  will  be  perhaps  convenient  (before  I  make  an  ccIt 
which  the  importance  of  the  point  renders  an  anxious  oiic 
to  me  of  difcharging  that  dtity)to  define  wlwt  prerogatiw 
b,  that  I  may  be  underftood  not  to  make  any  excquions  to 
it'  in  general;  nor  to  afgue  againft  au  high  and  bmeficiJ 
\  privilege 

*  Lord  Montfietd  here  reminded  Mr.  Aikyue,  that  be  had  r«R*ttcd  ckt 
part  of  the  vcrJi<%  which  finds  that  thc  money  »  retained  in  thc  haztds  of 
the  defendant,  hy  confent  of  the  Attorney-General,  in  order  to  try  the 
rij^t.  J  I  only  mention  this,  hecaufe  otherwlfc  ^ou  couli  Dot  have  iLid  j^^ 
idion  &;^aiail  a  cuftom  officer  in  ihib  form 
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prTvUe|;e  of  the  crown,  and  as  I  apprehend  beneficial  to 

the  people  in  what  I  conceive  lo  be  Its  true  and  proper  fenie.  ^  . 

The  term  is  too  often  received  with  indignant  jeaiouiy  by 

&n  Engiiih  audience  from  miilaken  notions  of  it,  wiiich 

vvcrc  formerly  entertained,  and  which  have.excited  preju- 

«Iices  furviving,  as  is  common ,  the  particular  cauies  which 

fave  xhexn  riie.     To  anticipate  any  iucli  miireprefentations, 

I  beg  leave  to  offer  this  delinition  of  prerogative,  in  which|  ^rog** 

1  truft,  I  ihall  have  yonr  Lordihip's  fup^iort :  Prerogative  '*^*"     . 

i>  that  portion  of  political  power,  wliich  the  conAitution 

^l^s  intru/led  with  the  ci^wa  for  its  own  and  the  public  ho* 

aour  and  fccuritv/'  ♦ 

There  are  a  £c\r  fafls  in  this  caie  whkh  areintrodu<^ory 
to  the  dirc^l  point  In  orgiunent,  «nd  thofe  therefore  wiU 
luerit  a  particular  notice  and  comment. 

Firft,  the  cffcft  of  the  prodama^tion  of  the  7th  of  Oc-  On  the  ef- 
tobcr  17^3.     The  fubftance  of  it  is,  a  recital  of  the  bene-  ^^^^^ 
iit  naturally  refuking  to  the  Britifh  empire  from  a  fyfbem  S^of  the 
of  colonization  in  Grenada  4  and  in  order  to  invite  the  na-  7th  of  Oc- 
lural  fubjefb  of  that  country,  <m  whom  naturally  would  tobcr  1763^ 
be  the  £rll  dq>eiideDCC,  and  by  whom  thefe  was  the  faireft 
pro{pc&  of  anfwertng  this  deiirable  end ;— to  invite  them 
to  fettle  there,  it  repeatedly  affures  them  that  a  conftitcuion 
;is  foon  as  {loOible  ihall  be  formed  in  exa^  conformity  and 
rcprdentation  of  the  Englifh  government  i    whereby  all 
pcvrers  c£  ftate  ihould  be  duly  diilributed,  and  lodged  in 
hands  competent  to  execute  it  to  the  freedom  of  thcfubjedt 
-nd  the  fccurity  of  the  infant  colony,  by  a  full  participation  ^^  *^1*^ 
of  our    wife    and  admirable  coniiitution.     Then  follows  i^^^ 
the  proclamation  of  the  26U1  of  March.  1764,  putting  the  1764;  and 
country  in  prder,  and  preparixig  the  face  of  it  to  rejoice  as  thrpatcnt 
it  were  m  the  laws  it  ^as  to  receive ;  then  follows  the  patent  ^  ^p^^f* 
to  Governor  MdvUlr,  with  an  immediate  execution  of  thefe 
tQgagements,  in  part,  by  dire^ing  him  to  conflitute  courts 
of  judicatiu-e,  for  the  adminiftration  of  the  whole  internal 
policy  of  the  country,  as  neair  as  poffiUe  to  the  laws  of 
England ;  and  to  callailemblies  as  foon  after  as  was  poUible, 
in  the  very  effigies  of  the  Engliih  conAituiIon,  with  the  fame 
poftrers,  and  to  the  fame  ends  of  public  freedom,  order  and 
happineis,  and  of  maintaining  a  £vnilliude  between  the  pa- 
tent (late  and  the  colony. 

How 

*  TVaerog&tiva  eft  jqs  ^egls  Ibonuffl  et  moti^um,  in  dccnt  et  tutame^ 
KfBi,  fecundoiii  bgnas  ct  ami^vat  popmli  Ubcrtatn,  et  jurii  Anj;licani  le^cs 
e  :b8&icts4titff. 
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f  68i  1  How  wife,  how  politic  the  mcafurc  !  for  the  crown  at  that 
Obfcnrati-  timc  cotiqucTOr  of  Grctiada,  the  old  inhabitants  fub^eftcd  t«r 
on»  on  their  ^j^^  jg^j  ^f  conqucft  it  might  naturally  be  prcfiimcd  that  Eri- 
dcncy  to  *  *^^  fubjefts  would  be  jealous  of  fuch  a  power,  and  difinclined 
fupport  and  to  fettle  whcrc,  tinder  the  circiimftanccs,  not  only  a  change  of 
ilJuttrite,  place,  but  a  change  of  political  relation  might  enfne.  To  re- 
cMh^oSw^  move  thefc  fufpicions  if  any  yet  remained — for  his  Majcfty, 
that  the  *  both  by  the  terms  under  Ivhich  his  General  had  received  the 
rights  of  furrchder,  and  by  the  ftipulations  of  the  treaty  of  peacie,  had 
conqucft  given  aflurances  of  better  things  to  the  old  inhabitants 
cd^brThe'"  thcmfelv^,  with  whom  he  had  been  at  war ;  and  had  wile- 
proclaraa-  ly,  and  as  became  the  honour  of  a  King  of  Great-Britaia. 
ticn  of  difclaimed  to  govcfn  in  the  fpirit  of  conqueft  when  he  bzd 
pJaiJcabT-  ftieathed  the  fword- — But  to  give  tiie  fulleft  fatisfaftiori  to 
tty  of  go-  the  inhabitants  in  general,  and  to  thofc  particularly  of  his 
verning  own  fubjeSs  w-ho  fhould  be  inclined  to  fettle,  the  proclanu- 
thTlT**  ^ot  ^*^^  declares  that  all  the  inhabitants  there,  or  who  Ihould  in 
England,  future  refbrt  thither  fhould  have  the  full  enjoyment  of  the 
recrtgnizcd  laws  of  England.  This  conflruftion  arifej  from  the  tni- 
by  the  pow*-  meaning  of  the  words,  if  any  words  of  our  language  ad- 
gownorof  ^^^  *  definite  fcnfe;  it  appears  forwarded  and  enforced  by 
appointing  the  fiibfcqueftt  afls  but  now  ftated.  And'  the  neccflliry 
courts  of  effeft  of  this  great  and  folcmn  inftrument  is  a  waivore  ct 
judicature,  j j^g  rights  of  conqueft  whatever  they  were  before.  By  the 
on  the  plan  ,^.  r^-i  ni.  .  ^      - 

of  thathw,  proclamation  of  1703,  m  the  molt  explicit  terms  a  rccogni- 

and  the       tion  is  made,  of  the  prafticability  of  governing  this  iflantl  of 

iflandfrom  Grenada  by  the  laws  of  England,  and  a  receiving  of  thi* 

rc«r^^d^at  ^^i^ctimc  conqueft  as  an  Englilh  colony ;  and,  until  I  hc^ 

a  colony,     the  contrary,  a  fliort  argument  fhall  evinc6  it. 

The  benefit       ^  conftitution  is  promifed ;  but  that  might  be  a  work 

of  the  laws  of  time  to   complete  and  execute  in  afhial  operation.     In 

of  Xingland  the  mean  time  however,  courts  of  judicature  are  crefted  •, 

govern*^      ^^^  ^^^^  adminifter,  anci  the  meafure  of  this  judicial  ccn- 

mcnt  by      duft  fhall  be  the  laws  of  England.     Can  this  be  €Omp2tibI<r 

the  law  of   \f  jth  any  principle  of  conqueft  ?    Can  the  benefit  of  the 

conqucH.     law^-of  Encland  be  enjoyed,  without  laying  afide  the  go- 

x'emment  01  a  conqueror  1  Certainly  no.     The  ftrong  hanJ 

of  power  enforces  the  laws  of  arms ;  the  peaceful  voice  of 

law,  fccures'  the  enjoyment  of  the  rights  of  BritiOi  fuhjectj. 

The  fame  obfervatiohs  will  fliew  that  the  crown  held  i: 

neitlicr  imprafticable  nor  dangerous,  to  introduce  tlic  laws  ot 

England,  and  cftablifh  freedom  in  this  conquered  countrr. 

Tror 
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Prmii  the  whote  I  argiie,  thit  the  inliabitants  of  Grenada  That  the 
were  conHdered  as  a  colony  annexed  to  the  crown  of  Eng-  J,£  ^^^^"^ 
land,  and  not  to  be  governed  by  the  laws  of  conqueft;  but  ^crc  con- 
on  a  plan  fimilar  to  that  which  iifues  from  the  common  fidcred  as 
center,  ahd  pervades  the  whole  fyiteni  of  our  American  fct-  *<:olon5r 

,1^^     •  being  fct- 

tfcments.  ,  tied,  in  a 

country  an* 
ncxed  to  tKe  crown  of  England,  and  en  the  fyllem  of  the  othier  American  fettlemcnti. 

If  this  be  granted,  and  I  fee  not  how  it  can  be  queftioned,    [  682  ] 

confiftently  with  flifts,  I  thsn  conclude  by  direcl   and   ne-  ^^  ^t  ^^^ 

ceflary  inferences  from  premilfes  which  I  think  clear  and  ^^  '„ ".' 

uncontrovertible,    that    every   conftitutional   right   of    the  tight  of 

Britifti  fubjeft  neceffarily  belonged  to  them ;  they  were  en-  Britiih  fub- 

tilled  to  call  upi^n  the  crown  to  fccure  thpfe  rights,  and  were  J5^«n««f- 

competcnt  by  every  legal  means  to  defend  thofc  rights.  ^^-J^  "^^^ 

they  wcr€ 
entitled  to  defend  every  fuch  right  by  every  legal  meant. 

Of  courfe  the  crown  could  afTume  no  legiflative  power  And  that 
over  them ;  could  impofe  no  permanent  tax.;  for  taxation  at  ^JJ^"°Y" 
leaft   requires  an  aft  of  legiflation.     Thcfc  obfervations,  giflaJl^c  * 
which  would  all  refult,  and  1  ihould  think  irrefiftibly,  from  power  over 
the  iingle  proclamation  of  the  7th  of  Oftober  of  1763,  re-  ^«™>  ■'^•^ 
ceive  additional  force  from  the  fecond   proclamation,  and  ^q^^^^ 
from  the  patent  to  Mr.  Melville  to  fhew  the  fame  opinion  in  rity  to  in- 
the  royal  mind,  the  fame  purpofe,  the  fame  idea,  and  re-  force  a  per- 
pcat  the  fame  aflurances  to  the  fubjeft ;  and  if  it  were  pofS-»  uiancnttax. 
ble  to  make  them  clearer  or  more  certain  they  would  have 
this  <ffeft;:  However,  at  lead  they  cannot  weaken  what  was 
clear  and  certain  before  \  they  would  ftrengthen  it,  if  it  had 
need  of  ftrengtli. 

From  them  we  get  to  the  exaft  point  of  argument,  «*  whe-  The  great 
«  thcr  the  crown,  on  the   20th  of  July  1764,  poffcffed  a  ^^^Jf^ 
««  legiflative  authority  over  the  ifland  of  Grenada,"  whetJ^ 

the  CTQWO 

on  the  30th  of  July  1764,  poffcfled  a  legiflative  authority  over  the  iilai^of  Grenada  f 

The  teclinical  learning  of   Weftminfter-Hall  can  give  That  the 
hut  little  affiftance  in  the  inveftigation   of  this  queftion.  technical 
The  great  principles  of  the  law  of  empire  muft  determine  it ;  5S™J?  ^ 
to  which  the  political  hiftory  of  England  affords  particular  i^^h^u" 
illuilrations.  will  but 

Uttlc  aflift 
the  enquiry  which  muft  be  determined  on  the  grot  principlea  of  the  law  of  empire^ 
iliiiilratcd  by  the  hiftory  of  Enghmd. 

3  A  This 
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This  courfe  {  ihall  purfue,  and  as  I  proceed  glean  up  th^ 
learning  to  be  found  in  the  books  j  from  which  progitft, 
I  truft,  I  fliall  fafcly  draw  that  conclufion,  wliich  forins  thi 
ground  whereon  my  client  now  ftands  hopiilg  fuccefs,  2nd  I 
truft,,  not  hoping  it  in  v^in ;  fincc  I  fcopc  to  prove  he  has 
on  his  behalf  the  moft  powerful  ;idvocatcs,  and  moft  pre- 
vailing in  this  court,  juilice  and  right. 
^M  oTthc"      ^^^^  principles  of  the  law  of  empire  are  founded  in  the 
law  of  em-  fOQial  nature  of  man. — Ai  natural  law  is  derived  from  naturil 
pire  in  the    conncclions ;  fo  political  law  is  derived  from  fecial  cpnnec- 
focialna-     tions.  .  Tliat  confidcrs  bim.as  a  creature  as  he  came  frcm 
man -^  and    ^^'^  mother's  hand  ;  this  as  a  member  of  fociety  paying  obc- 
thc  rcci-      dicnte  to  the  laws  of  his  community,  and  reciprocally  <ic- 
procal  cDn-  riving  proteftion  from  them. 

formity  of  , 

the  individual  to  foclal  regulations  and  of  chofe  to  him. 

[  683  ]  From  hence  arifes  one  inconteftable  principle — fo  long  25 
Change  of  he  pays  due  obedience  to  the  law,  fo  long  he  is  entitled  to 
iiiducc"t*'^  its  fccurity ;  provided  he  continue  in  a  place  frhere  the  ex- 
change for  crcife  of  that  law  is  practicable  ;  if  he  quit  his  native  foil  2BvI 
the  time  of  rcfort  to  a  foreign  ftatc,  the  municipal  con (titut ions  of  his 
thcfe  mu-  country  being  not  the  meafure  of  his  civil  condudl  there, 
ligations,  protection  for  a  while  is  fufpcnded,  it  intermits  until  his 
and  fo  on     return. 

coming  to  If  he  refort  to  a  country  newly  acquired  by  arrms  thougii 
Lw"y  a7-  ^y  ^^^^  ^^^  ^'*^^^  there  y  if  the  neceffity  of  tlie  ftatc  require? 
quired  by  that  fuch  country  be  governed  by  more  rigorous  means  he 
arms  muft  fubmit  to  them  :  But  if  he  refort  fo  a  newly  difcovcrrJ 

though  of  country  or  colony,  and  fettle  under  the  aufpicesof  the  iv.> 
cftatc.  But  t^^'^  ftatc,  there  the  laws  of  Kis  original  country  Itill  a*i»jr  \ 
in  a  newly  their  protection,  as  far  as  may  be  agreeable  to  the  local  cir- 
difcovcrcd  cuuiftauccs  of  that  country  to  \f  hich  he  has  arrived  i  ftill  mr-> 
cokmyf  the  ^^'^  ^^^^  ^^^*^  conduft  :  Th<  Gxecutwe  magiirratc  ihall  frannc 
Jaws  of  the  3  conftitution  for  him  *to  fecurc  his  birth-righo,  with  excry 
mother        appendage  of  his  ancient  ^sovernment. 

as  is  rompat'hTc  vi'Irh  the  fiate  of  the  colony  wIU  fuhlifl,  and  the  r^hts  derived  und*^ 
rhtm  to  the  co!oui4t». 

Mr.  v.ifMl  '^  ^^^^  ncGciTarily  follows  from  the  principle  I  firft  propofeJ; 
of  Nrnl-  — an<l  it  is  hardly  neccllary  to  refort  to  an  authority  where 
chatt'd,  p..  reafun  Is  fo  clear:  Yetj  I  am  happy  to  refer  to  the  illuftrious 
'^lomr  ^*^^^  ^^  Vuitell^  and  fond  of  this  occalion  of  mentioning  it 
rd.  17*0.  •  with  defer vcd  veneration,  and  I  hope  to  be  excuied,  if  I 

'1  hit  a  CO-    -  •  *-  - 

Wuy  is  bcroir.r  part  of  the  ilate  fronn  whence  it  iflucd,  jrad  iiM  the  fanic  hws  and 

.    .  -  indulge 
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ioJnlgc  the  pl^fiire  of  quoting  him^  with-  ibmc  vanity  pjsr- 
hapSj  when  I  find  mj  notions  graced  by  his  authority.  In 
0^10.  y^r.  B.  X.  Your  Ix)rdihip  will  fipd  .him  expreffing 
'lidifelf  in  thefc  words,  **  when  a  nation  takes  pofleilion  of 
"  a  diilant  coimtry  and  fettles  a  colony  there,  that  country^ 
'<  though  feparated  from  the  principal  ef^ablilhment  or 
"  mother  country,  naturally  becomes  a  part  of  the  ftate, 
"  equally  with  its  ancient  poflcflions.  Whenever  there- 
^'  fore  the  political  laws,  or  treaties,  make  no  diftin^tion 
**  brtwecn  them,  every  thing  faid  of  the  territory  of  »  na- 
^*  tion  ought  alfo  to  extend  to  its  colonies." 

It*  therefore  the  political  laws  are  coextenfive  with  the  Indnnzc 
territory  of  the  ftate,  however  *  disjoined  in  fpace,  as  this  ijj^^^^j-. 
ciccilent  author  decides,  they  are,  then  every  conftitutional  tutional 
nght  of  the  fubjeft  of  that  ftatc  is  co-cxtenfive ;  the  fundar-  right*  ex- 
mcntal  laws  of  tlie  ftatc  equally  fo,  and  perfonal  Uberty  and  *^"^  ^J*^ 
private  property  alike  univerfally  protend.  tcni^rici 

of  a  ftate, 
>nd  perfonal  liberty  tod  property  ilike  protcAed. 

This  generally  follows  from  his  general  poiltion :  '  But  That  rea- 
thcngh  I  illuftrate  my  argumei^  by  this  quotation,  I  do  npt  f<>n  affirmi, 
llieltcr  myfelf  under  any  foreign  authority ;  nor  merely  un-  *£  p*^^ 
dcr  authority  of  whatever  *  growth  :  I  appeal  to  the  light  of  can  nercr 
rcalbn,  that  .a  change  of  place  can  never  merely  as  fuch  ope-  ^  itfclf  ex- 
rate  a  forfeiture  of  original  foCial  rights.     True,  as  I  have  |j^*^ 
before   faid,  it   may  fometimcs  fufpend  the  enjoyment  of  Hghtt ;  it 
thcfe  rights  under  peculiar  circumfta^ccs  of  policy  $  or  make  may  fuf- 
Ibme  of  the  laws  of  the  parent  ftate  inapplicable  from  dif-  P«°<*in 
fcrencc  of  fitiiation :  But  the  mere  aft  of  colonization  never  (Unces'bnt 
can  fufpend  whilft  the  operation  of  the  law  continues  prac-  not  in  that 
licaWe  J  hr  left  can  it  annihilate  thefc  rights.  ©^  eolonU 

.  cation. 

Let  us  now,  to  clofe  this  part  of  the  argument,  hear  the  [  ^684  3 
legal  authorities  of  our  own  country.     We  fliaU  find  th' • 
general  learning  of   Weftminfter-Hall  coincide  with  this 
theory. 

In  B laniard  2nd,  Galdy,  2  Salhl  411.  Lord  Ho/ff  Chief  Cafetm 
Juftice  fays  the  reporter  and  the  whok  court  with  him  held  Tupport  of 
thus:  thiipropo- 

ift.  In  cafe  of  an  uninhabited  country  newly  foimd  out  aia^card 
hf  Englifti  fubjefts  i  all  laws  in  force  in  England  are  in  luxd  Galdy, 
force  there.  »Salk.T. 

Tfau  the  laws  of  England  take  place  in  a  colony  ipfe  h&o ;  in  a  con^erod  countryt 
*hien  dKbred  by  the  conqneror. 

3  A  2  2d.  Jamaica 
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2d^  Jamaica  being  conquered,  and  not  pleaded  to  be 
parcel  of  the  kingdom 'of  England;  the  laws  of  England 
did  not  take  |^ace  ^cre,  until  declared  fa  by  thcxonqnercr 
or  his  fucccflbrs. 

'fhe  firft  point  cxprefsly  maintains  the  propofitions  of 
Faftelty  and  his  Majefty  has  put  Grenada  in  expi^fi  terms 
upon  the  fame  footing  with  ^«  the  other  colonies  j''  there- 
fore all  the  laws  of  England  (fo  far  as  ii  agreeable  to  that 
ifl^nd)  are  in  force  there* 

But  fortheF  as' a  conquered  country,  the  conqueror  has 
declared  that  the  inhabitants  of  Grenada  fhall  enjoy  the 
!a^s   and   conftifution  of  England,  which  brirtgs  it  within 
the  JTecond  point, 
a  Teett.        '•  Agreeable  tb  this  is  what' is  reported  by  the  maftcr  of  the 
Williams     roHs  in  2  H*  IV.  7c.  of  a  determination  before  the  King  in 
i-j\^^         ccWilicil,'  trpen  an  appeal  from  the  foreign  plantations,  that 
if  there  be  a  new- and  uninhabited  country  found  out  by 
Englilh  fubjefts,  as  the  law  is  the  birtlvright  of  every  (iib- 
jc^t,  fo  wherever  they  go  tbey  carry  their  laws  with  them^ 
and  therefore  fuch  nc«t  formed  country  is  to  be  govemed 
by  tbe  ifiws  o£  England,  then  in  being  when  they  firft  fet- 
'   tied,;  ' 

A»  to  the  fecond  point  i^gpe»  to  be  fure  on  too  large  a 
gi:ouuil^  in  fuppofing  conqueft  gives  a  property  to  the  con- 
quetor  in .  the  pet^ple  conquq-cd. 

This,  princi^cis  taken  up  by  Mr-  Jufti^rc  Blachficne  in  bis 
comment;ifieft)  who  9U0W&  the  dodhioey  and  the  exceptiotxs 
to^  it  ^Hicli  he  n^akes  in<  g^^ral  fuch  as  refalt-  from  tl^  in- 
[  685  }  eoqvepiv'ncc  which  ,wouldi£iUvon  thecolonyy  firom  a  g^aieral 
9doptip«  from,  the  Ia(ws  pjf  tb?  pareni  ftate* 
.  Every«  day's  cxperieiMrC' before  the  couiicil  wam|its  this 
principle :  The  laws  of  defcent  and  of.  all  property  arc  cur- 
rent in  h'cland,  and  in  every  plantation ;  Jn  every  part  of 
the  enijMre.  By  whar  l^w  }  By  nohe  pofidVe  thtre ;  but  as 
aneceflliry  coftfcquehcc  cJ^  the  countrj^  being  a  part  of  the 
BritilK  empire.      .  .         , 

Mr.  Camp.  If  tKi«  be  fo,  what  Was  the  fitqation  of  Mr.  Campieflmd 
bcfcrcihc**.  ^"^  countrymen  at  and  prbr  to  the  20tk  of  July  1764  ? 
date  of. the  ''J  hey  were  Britiili  fubjeflhs ;  They  were  fettled  in  a  ncir  ac- 
patent  con- quifitr<5in  :  The  laws  of  Englalid  were  praftitablc  among 
fn^^cfT^w  :*^^^"^-*^'o  pecuiiir  drcnmlhrtces*  df  policy  required  the 
rHritflir'T '"'P^^^*^""  ^^  them.    His  Majeftyj  the  fupremc"  executive 

!"ijbir<5^.  .-  •:    -      •       >  .       >■    =  •;     ■  •«   •  .  *  *  : 

The  law 5  of  Grrai  Riiuin  found  pradicablc  and  expcdleRl4MUI]itf«dtMe4hf  the  cscc»- 

znagiftz^e 
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magiftr^^te  of  the  ftatc,  corppctcnt  to  decide  oa  tbe  prc^riety.  of 
introducing  the  laws  pf  England  Into  Grenada,  has  declared  -  ^ 
fuch  propriety  5  has  introduced  them.  Then  hy  i^eccflary  con- 
fequencCj  they  were  entitled  to  t^emj  they  wanted  no  other 
aft  to  give  it  to  thcmj  and  Mr-  MelvUJe  was  only  to  ha^lejn-in 
the  performance  of  this  duty  to.put  their  conf^itution  in  y£ty 
TiXid  fecure  their  rights. 

By  what  mode  of  reafoning  th^n  am  X  to  ka^ n  thjit  hi^  That  after 
MajeiVy    had  at  this  time  a  legiflative  authority  over  tji^  |jjc\tt"cl 
iiland  of  Grenada  ?  To  make  temporary  regulations  on  \  meat  of 
fudden  until  aH  was  finifhedj  was  the  extent  of  his  j>reroga-  the  conai- 
tive  J  tpimppfe  a  permanent  tax  was,  as  I  fubmit,  iliega}.      ^^^\  ^** 
(oikid  iaterpofi:  at  tnoft  temporary  ref  uUtiom,  ix>t«  penhanent  tax. 

This  argument,  founded  on  the  evidence  of  fafts;  anti-  Argued, 
fipates,  I  thiilk,  cvprjr  objeftion  thar  the  patent  to  Mr.  ^^^^^^^^ 
McMHe  was  executory'.  It  i?  againft  the  words,  ag;iinO*^he  i^*not"cic- 
ij>irit,  agaln(V  the  great  end  of  the  proclamations  to  mjipoie  it  cutory. 
was.  'file  court  wiQ  not  give  fu^h  a  narrow  and  forced  con- 
(lni£tion  to  a  public  grant,  *  founded  on  the  moft  liberal  and 
wifeft  principles,  pf  policy,  and  upon  which  numbers  of  Brir 
tilh  fubjcfts  have  fixed  their  fcttlement,  in  confidence  of  all 
the  rights  of  freedom  in  a  country  ft)  remote ;  a  cot^ftru^- 
non  m  adapted  to  its  termsj  to  its  plain  fcope^i  and  to  the 
manifcft  rcafon  of  the  thing  if  it  had  been  a  grant  no(  to  a^ 
natioia  at  large,  not  to  Britiih  fubje^,  to  l^glifhmen,  in- 
nted  to  fettle  for  the  cncreafe  of  commerce,  but  to  a  iingtd 
private  indi^^dual  under  any  circumfts^ices.  Will  the  court 
intend  that  it  was  the  defign  of  the  crown  that  Briliih  fub- 
jefts,  EngHfhmcn,  flioald  be  called  to  crofs  ;he  A'tlantic 
by  the  royal-  yoice  itfelf  under  fuch  afluranccsj  and  when 
they  arrive  find  their  hopes  d^)cnd5int  on  a  future  difcrefion- 
ary  poffiblc  gj^nt  ?  It  is  fufficient  |br  me  to  fay,  by  the 
patent,  and  by  the  proclamation  oiF  the  26th  of  Oftpbcr, 
nay,  by  the  very  terms  of  furrender  and  the  general  treaty  [  (J86  1 
of  peace,  ttie  inhabitants  are  recognized  as  Hritiih  fubfefts^ 
The  laws  of  Englahd  are  recognized  as  practicable  and  bene- 
ficial to  the  ifland^  thofe  who  were  there  and  thofe  who  (houl  J 
afterwards  refert  there  are  promifed  the  enjoyment  of  them. 
From  thatadmiffion,  this  mutual  contra<^,  and  thefe  aCtsof 
of  the  crown,  I  draw  my  argument,  and  thence  derive  the 
rights  of  the  colony  to  the  full  benefit  of  the  Englifh  laws 
and  conftitution. 

And 

*  It  feeras  that  id  public  grants,  tfic  rule  of  the  civil  law  holds,  which 
{x^h'-rBeHeficium  imperattris  quam  pleniffime  inlerpratari  dckemus^  th0Uj;h  OUT 
Uw  adapu  the  contrary  in  privi^te  grants. 


£ 
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Argn.  ^nd  now,  tny  Lords,  jfiron^  the  confidcr^mn  6f  the  cafe 

ments  from  j^  ^^^  general  view  of  political  theoi^,  and  from  fuch  authi*- 
rity  as  eminent  writers  and  the  deciiions  of  our  co«rts 
of  our  law  turnifh  more  direftly  to  the  point,  I  proceed  to 
the  review  of  the  hiftory  of  this  rountry ;  and  I  truft,  that 
the  aiccoant  I  Ihall'  give  your  Lordfhip  of  our  fcvcral  acqni- 
iitidns  by  conqueft^or  colonization  (in  which  latter  conquctt 
witli  us  as  with  ancient  Rome  hath  always  terminated)  \nli 
abundantly  prove  the  antiquity  and  uniformity  of  my  general 
,     .  argument. 

I  have  fpared  no  pains  to  inform  myfelf  of  the  hiftory  cf 
thefe  traniaftions ;  nnd,  after  a  diligent  refearch  througli 
t]>e  writings  of  Dr.  Leltmd  in  his  hiftory  of  Ireland ;  of  Mr 
John  Davies  in  his  difcoverics,  and  the  c^fe  q{  Tanj/lry  \n 
is  reboots  \  of  Dr..  Harris  in  his  Hibernia }  ^n4  of  Mr, 
.  Jidolyneux  in  his  couteft  with  Mr.  Ca9-^  5  and  lafUy  of  the 
nobl^  hiftorian  of  the  age  of  H.  a,  I  tr^ft  I  am  warrantetl 
in  the  princip4  f^^  -nd  concluiioos.I  have  to  offer  concern* 
ing  thchiftory  of  the  ^c<juifition  of  Ireland, 

I  ftjall  not  refer  to  the  books  by  pages,  except  that  in  Sir 
John  Davie/s  repprts,  I  would  wiih  particularly  to  fubmit 
to  your  Lordfhip's  notice  the  3  7th  page  B. 
lut  Ireland,  v/hcn  fif»ry  .?*.  ^ril  al'cended  the  throne  •  of 

this  kingdom,^  .\vas  divided  into  many  fmal|  ftates,  and  was 
fubje^t  to  all  thofc:  evils  and  convuUions  which  diftract  is* 
vage  unpolicicd  sM^d  divided, countries. 

Dermt  King  of  Leinfter,  being  driven  from  the  throne 
by  his  rehciliQus  fubjefts,  folicited  the  affilUnco  of  //.  :. 
yrho,  covering  his  anabition  under  the  fuppofcd  fan£tion  cf 
thie  pap^l  authority,*  J^nd  taking  the  conqucft  of  Ireland  to 
be  a  deilral?lo  objeft,  readily  permitted  certain  of  his  fiib- 
jefts,  with  Earl  Btronghen^f  at  their  head,  to  land  in  frc- 
land, ,  and  to  engage  in  the  enterprise  on  behalf  of  Dir- 

TIjB  ftipulations  were-r*m  cafe  of  victory  D^rmot  was 
to  be  rcftored  5  and  in  return  a  grant  of  Luitis  was  to  be 
made  to  the  Engliih  fubjefts. 
[  687  3    *  The  event  was  profperous  j  the  terms  on  thep^rt  of  D^- 
mot  vfcrc  fulfilled* 

King 

*  From  Pope  At/rism  the  4th,  whofe  name  Hefore  his  icoeffion  to  the  iVc 
was  Nichglas  Brcakjptavy  and  he  himfclf  was  an  Englijhmtui,  The  I«tcr 
authorizing  H.  %.  to  conquer  Irtland^  and  bring  it  to  the  obediciice  of  5:- 
Pettr,^  is  a  very  curious  o&c ;  it  Is  dated  1154,  and  may  be  fees  in  I>ord  If" 
UUtms  iuiXi^ry. 
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King  Henry  went  over,  and  extending  the  conqueft  4)&-  Anno 
came  poflcfled  of  a  great  part  of  the  fouth-caft  of  Ireland.     **^** 

The  natives  whom  he  fubJued  he  rukd  with  the  rod  of  Tbc  con- 
empire,  communicating  as  he  thought  fit  certain  privilcgosj  qucrcHpart 
and  withholding  others ;  and  making  as  he  judged  ncceflary  °q^^^*^^*|I^ 
certain  regulations  :  But  thofe  of  his  fubjefts  whom  he  found  ^j^ij  f^.^^. 
fjttied  there  he  recognized  as  fuch ;  of  thefe  lie  demands  the  rky,  as  by 
performance  of  the  feodal  fervices  \  and,  as  a  neceffary  coiv-  *  conquer- 
fcquence  of  their  being  iubjeft  to  the  obligation  of  thofe  y{^^  |j,^,, 
laws  of  England  which  were  in  force  at  their  becoming  a  and  conOi- 
colony,  the  laws  of  England  diSrufed  their  proteflron  over  ^^^^^  of 
the  colonifts:  And  he  proceeds  to  fecure  tlie  benefits  of  ,^*]iJ^jJi  j,, 
thofe  laws  by   pcf feiting  their  conftitution,    and  farming  the  colo- 
their  government  with  every  appendage  9f  Englifli  policy,  nifts. 
We  fee  him  dividing  the  country  into  counties,  cftaWiftiing 
{bcriiFs,  crafting  cg;irt3  pf  judicature,  corporations  gnd  ge- 
neral aficmblles, 

This  account  fuiFcly  fumifhes  an  ancient  and  illu(lrious 
iiiUancc  to  niy  general  argument- 

"  'Yhc  laws  of  England  are  communicated  jt  plc^fure  The  law« 
«*  to  the  conquered  natives ;  >ut  rfcfult  to  the  Endilh  plo-.  oi  Zn^ixn^ 


to 


nifts  ^  a  neceffary  coiifequent  ;*'  This  point  is  clabwately  "ffariW 
difeuflcd  by  Dr»  Lelandj  decided  by  Sir  John  Daxnes  in  page  thccolo- 
375  and  adopted  in  the  manner  I  ftate  it  by  Lord  Hak^  nift»of 
who  remarks  the  colonies  of  the  Romans  planted  in.  cgm-  v°h^ary 
quered  countries  ohferypd  the  Roman  law  j  and  takes  it  5ts  ^f  c.  l.  c 
of  courfc,  not  afltgning  any  re^fon  for  it  or  explaining  the  5P-79* 
mnnnerj  the  reafon  being  indeed  the  lieceflary  nature  of 
the  thing.     But  he  gives  large  explanations  how  conquered 
countries  may  have  their  laws  changed.  ' ,  .    :       * 

I  own  the  grea^  authority  of  l»ord  Hale  does -not  fcem  to 
agree  with  me  on  the  whole  in  this  ajQcount  of  the  eClabUih^ 
ment  of  the  English  law  in  Ireland^i  in  the  book  juft  quoted t 
And  1  am  aware  too  that  this  account  is  materially  dincreat  . . 

from   what  Lord  Coi^  lays  down  in  his  fir  ft  InftitUtes  141. 
i.  and  in  Calvin^s  cafe  7  Rep,*  as  if  they  w^c  eftablifl^^  •Frompaec 
by  King  John^  and  his  fon  Henry  3.  and  farther  were  not  ,  to%z,i\, 
the  cffeft  of  colonization,  «       .  ;  •"      .6Ji^.  i> 

This  ftrifcing  difference  engaged  me  to  twee  the  fubjeft  Anfwcr  to 
n>inutely ;  and  as  the  learned  writers  whom  I  have  followed  the  reafon* 
had   accefs  to   the  archives  of  the  city    of  Dublin,    and  J^^*;  *^*'"- 
I'pcnt    nvjch    time    in    every    means  •  of    information,    I 
dioofc  to  follow  them  as  my  leaders,  in  a  point  of  hiftor/ 
which  tbey  had  made  the  fubjcft  qf  their  particular  atten-  -C  ?88  j 
lien,  i-ather  than  the  grc^t  oracle  of  the  law, 

Tha 


Michaelmas  Term,  14  Geo,  3,  K.  B. 

The  fubfequent  hiftqry  is  as  follows — znd  will,  by  fitting, 
flicw  how  Lord  Coh  fell  into  his  miftakc  -^  for  fuch  with 
deference  I  call  it ;  and  fuch  the  hOs  I  think  prove  it  to 
have  been. 
That  King       The  laws  of  H.  2.  being  too  much  neglected  from  the 
John  en-      intcrcourfe  between  the  Englilh  colony  and  the  native  Irifti, 
originally**^  the  latter  obftinately  fond  of  that  lewd  cui^om,  ^s  it  is  called^ 
gave  the      the  Brehan  law,  of  which  there  is  muchr  faid  in  the  cafe 
laws  of        of  Taniflry  already  cited  j  and  this  law  getting  ground  in  the 
UwflrSh  ^^  ^"gl^^^  eftabliftiment,  it  was  found  ncceflary  in  the  reign  of 
King  John  to  iflue  a  proclivnation,  commanding  the  diic 
obfervancc  of  the  laws  of  England  tq  his  EngUfti  fubjcch ; 
and  King  J^^'hn  himfelf  went  over  tq  Ireland  to  inforce  obe- 
dience to  them.     And  King  i/.  3.  his  fon  (peaking  of  his 
•  Statuit  et  father  as.  having  "ordained  and  commanded/**  as  Lord 
praL.epit.      q^j^^  takes  it,  but  I  think  more  coniiftently  with  hiftory 
**  fettled  and  required  the  obfcrvance"  of  the  laws  of  Eng- 
land, which  had  been  eftablifhed.     The  letter  cited  by  Lord 
Coitey  from  whence  too  this  is  quoted,  fays^  King  Jiihn  re- 
duced them  into  writing,  and  at  the  inftance  of  the  Irifii. 
It  is  very  natural  to  admit  this,  without  fuppofing  either  that 
King.  Jckn  wiis  the  original  founder  of  thofc  laws  in  Ireland, 
or  that  tl>cy  were  not  firft  there  in  confequence  of  cploni2:i- 
tion.     There  was  very  little  ftatute  law  at  that  time  j  anJ  It 
might  be  thought  advifeable  by  the  adminiftration  here  at 
that   time  to  digeft  the  common  law  of  England  into  writ- 
ing, the  better  to  avoid  confounding  it  with  the  Brehon 
law ;  and  probably  at  the  requcft  not  only  of  the  Englilh 
cplonifts,  but  of  the  wifcr  and  more  moderate  part  of  the 
Irifh  who  had  perceived  its  excellence.     But  however  fond 
King  Joh/i  or  his  fon  might  be,  to  fupppfe  that  King  Jd^^i 
himielf  was  the  founder  of  thefe  laws,  (though  I  think  it 
does  not  appear  that  either  have  aflcrted  fo  much)  there  is 
no  ground  from  facls  to  deny  this  honour  to  King  Henry  tlic 
Jecond ;  but,  I  think,  abundant  to  the- contrary^  And  at 
the  fame  time  I  think  there  is  the  ftrongcl^  evidence  from 
fafts  and  reafon,  not  without  fupport  from  the  exprefs  de- 
claration of  great  authorities,  to  prove  that  they  were  origi- 
nally introduced  not  by  conqueft,  but  as  rishts  attendant  on 
Britifh  fubjefts  fettling  there  as  a  colony. 

What  is  Itated  to  have  been  done  by  King  Jobnj  and  is 
taken  by  Lord  Coke  as  the  indulgent  a£l  of  that  King,  com- 
municating the  laws  of  England  to  the  Iriih,  I  take  it  was 
^o  more  than  a  proclamation  cnforcins  obedient  to  the  U«s 

already 
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already  cftablilhed :  A  prerogative  tbc  crown  tnay  exercifc 
tiiiid^y  at  London- 

Indccd  the  fcttlement  which  he  reftored  was  farther  im- 
proved under  King  J^tu's  reign,  and  enlarged  in  point  of 
territory. 

The  lame  policy  prevailed  in  the  fubfequent  reigns,  and  f  ^^89  ] 
wc  find  King  Edwar4  the  firft  fummoning  membars  to  the  KingE.  i. 
Br.tiih  parliament  in  th6  third  year  of  his  reign,  for  the  ^^^^^^ 
purpofe  of  taxing  the  colony.     We  find  writs  returnable  from  ire- 
into  thb  court,  the  aula  regis ,  and  in  every  b  fiance  fimilar  Undtothc 
protection  and  laws  to  the  Englifli  and  Irifli  fubjeas.  u<SJJSt  foT 

Lie  parpofc  of  mxing  bit  iriil^  fubje^  anno  i%JSl    WriU  returnable  m  B.R.  inEog* 
&3d :   iunil^r  Uws  for  the  ErgUfh  aod  Iri(h  fubjedU. 

No  inftance  more  ilnylar  to  the  prcfent  cafe  of  Grenada  Applio^o* 
can  be  conceived :     And,  furely,    the  politics  of  a  crown  *r^ljl^^ 
ii*anitely   more  ardent  to  extend  its  prerogative  than  the  ^^^i^j^f^jj^ 
prcfent  times  will  allow  fhall  not  furpafs,  in  affording  pro-  tJori,  from 
iccHoa  to  the  fubjefts,  the  laws  of  this  day.  «^c  option 

*  of  preroga- 

tive ia  tbofe  dayik 

The  next  Inftance  we  find  in  our  political  hiflory  is  that  Wales, 
of  Wales :     From  it  I  fliall  derive  ftrong    argument    in 
iapport  of  my  general  propofition :     And  in  this  I  am  yet 
f'trther  fatisfied  tliat  I  proceed  upon  folid  ground,  as  I  find 
the  rclult  of  my  enc^uiries  to  quadrate  with  the  opinion  of  ^-  3^  *c  ;^ 
ih-  court,  delivered  in  the  cafe  of  the  King  and  C(nuie,  8-4—64'!' 

King  E4ward  the  firft  laid  claim  to  Wales,  as  his  feodal  e.  i.dd'.in. 
principality.     The  prince  refufing  to  acknowledge  him  he  «d  Wal'-s  us 
treated  him  as  his  rebellious  vaflal,  reduced  the  country  by  *^^*^''^^^jj 
arms,  caufed  the  prince  to  be  punilhed  as  a  traitor,  and  |^n^*f!^^^ 
icok  u{Xin  himfelf  the  immediate  fovereignty.  In  the  9th 

^  year  of  hi»  reigu. 

He  fubjefts  them  by  arms ;  but,  whatever  was  the  real 
right,  having  fiibdued  them,  he  recognizes  them  as  his 
lubjecls  (he  could  not,  indeed,  do  otherwife  upon  the 
principle  which  he  profefled,  of  reclaiming  Wales  as 
'•^  feodatory  ftate,  and  'declaring  it,  as  he  does  in  the 
twelfth  year  of  his  reign,  to  have  been  before  fubjeft 
to  him  of  feodal  right :)  he  communicates  to  them  the  laws 
r  England,  and  takes  every  meafurc  to  fccure  to  them  the 
benefit  of  the  enioymcnt  of  thofc  bws.  / 

The    - 


u. 


[690  ] 

So  of  Scot. 
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And  was  a       Thc  hiftory  itfclf  of  thofe  times  (mznj  valuable  coUcc- 

jart  of  ^c  ^Jqj^  Qf  which  are  to  be  fomid  in  Ryme^  Fotdeta)  prou? 

dominion     t^^^  couduft  towards  Walcs  not  to  have  been  as.  in  right  o: 

with  iiog-   a  conqueror  indulgently  benefitting  his  fabjeffcsy  but  ss  ih-* 

H*f  »^4'f  ^^  ^^  ^^  fcodal  ibvcreigni    and  ;^t  thc  faoie  time  fupreaic 

«f  C. V.  c    executive  magiilrate  of  this  country,  feguring  to  his  fub- 

7.  p.  ;6a* '  jc^s   th^t  protection  whifh  was  their  due,    in  return  f *  r 

their  fcodal  homage  and  fervices,  and  fecuring  it  by  a  cox- 

munic;ition  of  the  laws  ;xnd  conftitution  of  England,  cor.- 

fidering  Walcs  as  under  thc  general  comprchcDficn  of  thi 

Britiili  empire. 

Purfuing  his  maofiammous  defign,  of  uniting  sU  the  aJ- 
w»ou*  ^^tn-  jacent  countries  to  the  realm  of  England,  he  next  turtcJ 
r^,  from  ^^  thoughts  to  Scotland:  And  the  hiftory  qf  the  town  of 
83  to  911.  Berwigk,  (b  fully  developed  by  your  l^ordiliip  in  the  cufc 
ThiscUim  already  cited,  warrants  tlie  like  obfcrvation  as  on  Walcs. 
^^yL\^  He  claimed  Scotland  exprefsly  as  fovereign  lord  of  thc  fiefj 
an&oiiyi.  and  govcmed  it  as  a  part  of  the  great  general  ficf^  lie 
V.  alfo        Britilh  empire. 

oft^cTl!"  '^^^^  ^^*^°  °^  Edward  the  third  next  iumiCics  matter 
^  ,Q  '  *  of  a  fimllar  nature;  and  the  ever  memorable  treaty  of  Brc- 
*E.  3.  tigny  ♦  gave  that  prince  an  opportunity  of  extending  his 
SthofMay,  ^^ijipij-j.  x\\Mn\  principfcs  which  Uad  auimated  ^4  directed 

J  300,  by       1  •     r 
Which  xvrrc  ^"^  forerunners. 

ceded  thc  1  have  iK)t  been  Icfs  afiiduous  in  examining  thc  fprin^s 
provinces  of  of  his  governuieut  over  thoic  countries  which  were  thui 
Salt^nc    ceded  to  him. 

Agcnow,  '  ^  have  purfued  this  enquiry  chiefly  througK  Rymrrs 
Pcrigord,  FceJcray  in  which  are  prelerved  all  the  ftatc  papers  from 
j^imofin,  the  u*caty  of  hretignyy  refpcftxng  thc  coaduft  of  King  £«- 
raTs^7'  ^  "ioard  towards  his  dominions  acquired  from  thc  King  of 
Bigorre,  France ;  and  from  them  it  appears  moft  ftrikingly  how  uni- 
t;«ire^An-  form  he  was  in  following  thofe  prmciples  ofgovemmcnt 
and'the  tcr-  ^"^^^^^^  ^^  ^^^^  purfucd  by  his  predecciTors  Jifnry  thc  k- 
xitory  of      ^ond  an<l  Ednvard  the  firft. 

Roverpne.  Pcriiiit  me,  howcver,  in  this  place,  to  mention  the  fourres 
MontrcuU,  from  whcucc  I  extract  the  hiftory  I  am  about  to  give,  P-- 
Calais  *  ^idt^  RynHTi  D' Ew^^s  J»iir/ia/s '^  tntitia  parlianufitaria^  C:. 
and  all  thc  4  I^^*  title  Calais^  thc  year  book,  20  //.  6.  i  ^.  3.  41^^ 
inaiultadja-  Rot.  Par/.   50  £.  j. 

cent  to  thc  ^^  ^  prcliminarv  obfcrvation,  I  would  beg  of  vour  I/irJ- 
jsumcd.  "^P  ^^  rememijcr,  thnt  by  much  the  greater  part  of  *•  c 
Videuaa  ctwHUry,  thus  ceded  to  King  Edward^  was  claimed  by  hir* 
rcjta,  \/o.  ui^ijci- a  very  did trent  ti lie  from  that  of  an  appendage  to 
thc  crown  of  Euglan^, 

So 
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So  much  as  he  claimed  as  in  foreign  right,  this  he  crcft- 
ed  into  a  principality,  and  conferred  it  upon  his  illuflrious 
fon  Edward  tlie  Black  Prince,  by  the  title  of  Prince  of 
Aquitaine.  To  this,  which  was  much  the  greater  part,  he 
communicated  a  conftitution  totally  different  in  form  and 
principle  from  the  Englifh  government,  allowing  unbound- 
ed powers  of  fovereignty  to  his  fon,  and  fuch  as  theTEng- 
lifh  nation  could  not  have  borne  :  But  as  thefe  countries 
were  claimed  b^  the  King,  as  Duke  of  Normandy,  heir  to 
the  houfc  of  Anjou^  and  to  tlie  houfe  of  France,  through 
his  mother,  *  this  nation  did  not  concern  itfelf  what  pow-  t  ^9^  1 
ers  it  afTumed,  with  regard  to  countries  which  he  did  not 
hold  or  claim  to  hold  as  part  of  the  realm  of  England  ;  as 
the  fcodal  fovereign  of  thofc  he  afted  agreeably  to  their 
}»ws,  and  to  the  powers  which  they  allowed  their  prince; 
the  fubjc^s  of  this  country  had  no  right  to  interfere. 

But  with  regard  to  Calais  the  cafe  was  different :  Calais 
he  ha4  conquered  as  King  of  Englnnd ;  and,  having  turn- 
ed the  former  inhabitants  out  of  the'ir  poiTefllon,  he  in- 
vites His  own  fubjecU  of  England  to  colonize  therein. 

Herein  we  find  every  .principle  of  law  adopted  \  the 
inhabitants  participating  in  every  fecurity  the  Englifli  con- 
ftitution affords  :  Writs  of  error  returnable  into  this  court ; 
rnembers  reprefenting  the  people  of  Calais  in  the  Englifh 
parliament. 

How  ftriking  is  this  diftinilion  !  Over  countries  obtained 
by  conqucft,  and  claimed  by  a  different  title  from  that  of 
England,  he  cxercifes  an  authority  according  to  the  title 
he  claimed,  very  different  from  the  authority  of  a  King  of 
England :  Over  the  countries  acquired  to  the  crown  of 
England,  and  Inhabited  by  Englifh  ful^efts,  he  claims  to 
himfelf  no  other  power,  than  the  lawful  prerogative  of  a 
King  of  England.  ^ 

This  lively  diftinftion,  firft  adopted  by  H.  l,  and  conti-  Thcfamc 
nued  fey  //.  3.  at  this  time  prevails  between  any  Amerigan  ^iftindioa 
plantation  and  the  eleftorate  of  Hanover.     To  t^e  former  |.j.^^"p 
all  prerogative  writs  will  run,  as  to  the  counties  palatine  of  and  the 
Chefter  and  Durham ;  over  the  latter  what  power  has  your  colonics 
Lordlhip,  the  great  fcal,  or  the  parliament  ? 

The  hiftory  of  this  country,  then,  as  to  the  political  go-  j^J^*^f^|!'* 
vemment  of  the  lands  ceded  by  the  treaty  of  Bretigny,  evidence 

joined  from 

iheie  hifln» 
riu&l  6id». 
♦  Who  was  fiftcr  to  Charles  U  Beau,  and  upon  Eihvarfi*%  conftrudion  of 
the  Salique  U\?,  as  excluding  ftniales,  but  not   the  ddccndanti  of  femalcf, 
he  was  cntiUcd   hy  4eftta>t  through  his  mother  Jfjlui  to  the  crown  of 
fraBce. 
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joined  vith  the  laft  obfervalion  refpcflmg  Hanover,  fur- 
nifhes  additional  proof  to  thofe  of  Ireland,  Wales,   and 
Scotlapd,  already  mentioned,  and  encreafcs  the  'weight  of 
evidence  from  the  experience  of  ti;e  r-ation  corrobonatiiig 
this  argument  in  a  feries  of  ages, 
Hitherto,  my  Lord,  I  have  endeavoured  to  penetrate  j»ct- 
r        ty  far  into  the  ancient  hiftory  of  England,  to  which  the 
nature  of  the  qucftion  ^ircftcd  me,  as  it  depends  on  the 
law  of  empire,  evidenced  by  liiftorical  fafts  ;  znd  as  no  evi- 
dence pf  this  occurred  to  me  fo  proper  avd  uncjwrcptior- 
able  on  this  occ^fion  as  the  hiftory  of  our  nation,  in  whick 
I  purpofc  to  advance   a  ftep  farther  yet :     And  here  a 
niodcm  edifice  prefcnts  itfelf  to  view^  mu^h  worti>y  of  ob- 
icrvation,  not  only  for  the  beauty  ?^nd  order  of  its  itnic- 
turc,  nnd  the  analogy  of  it$  frame  to  the  niajeftic    &br:c 
of  o\ir  ovn  ancient  conftitution,  but  particularly  uposk  this 
occalion  ;  bccaufe  in  all  thefe  refj^Cb  an  exaoiioation  of  it 
[  692  ]  will  contribute  mucli^  if  I  am  not  deceived,  to  a  clear  dif- 
The  Amc-   cernn\ciU  of  the  merits  of  the  prefcnt  cauie :   'XTxe  ebw£t 
ncaii  Colo-   ^^  vhicli  I  am  alludirig  is  the  American  col(Hiies« 
Tliat  they        America  has  been  cnllcd,  in  a  fenfe  totally  different  from 
arc  built      what  is  meant  by  the  fame  words  when  applied  to  Enghmd, 
upon  the      the  dominion  of  the  crown.    The  Americans  have  been 
foundation    coniidcrcd  as  a  different  political  fpccics  from  the  Enclifh; 

of  our  F.ng-  ,  ,  .  ,,    ,  ~  r  i  *^  it-.         .^i     .       .    •     S.  *** ' 

liih  confti-  and  ha\  c  been  c?Mm  creatures  of  the  Rmg.  Their  nghts  have 
tntion,  and  been  faid  to  have  been  derived  from  their  charters ;  and  it 
of  the  rights  is  probable  the  mirapprehcnfiQ4i  of  this  particular  hacs  pro- 
rentiiiBHt-  duced  this  very  caufe.  Since  it  is  th^  firft  ij»  which  the 
iChfubjcd5,  principles  of  colony  law  have  been  inveftigated,  it  is  nay  duty 
anterior  to  to  ftatc  thole  principles  very  minutely,  and  endeavour  to 
grart  or      ycfcuc  them  fiT.m  mifrcprcfentation  and  miftake« 

Tl.c  crown,      '^^  ^^"  ^^^^^  ^  ^^"*^  ^S  ^^^^  ^^  ^r**^  V^^  Lordfhip's  t^ 

\f  it»  exe-    tcntion  to  one  great  l^iding  contfitutional  princtffc*      3"^.' 

ciiil^c  pow-  cro^vn  hy  its  prfrogative  piay  c^fiute  iinj  plon  'whtrJbj  tk<  la%t's 

«r,  may  ex-  ^j  ^^^  ccwttr'j  mny  bt  prethulgatftf  or  enforced^  ccvtmuntcat^d  w 

p..ii:  for  the  Ji'-^^'^'^d  to  the  fuhjefls  of  the  empire. 

inroduai-        And  the  crown  not  only  may,  but  it  is  a  branch  of  the 

OTcre.^ii^-    c3wev,utr,e  irurt. 

bwlasiect 

lit  mainte- 

nar.ceof  Uic  I;»vw'soi  tpf  ci)Ei>irwi''in  in  any  part  of  the  empire,  and  it  as  a  brancb  of  in 

trul>. 

Thrnc?  Forii.dt.d  on  ihis  principle,  the  right  of  ifiuing  prorlanu- 

oMs  b"i!!!r  ^^*^»  incurix>rating  bo4ics  politic,  for  the  purpolcs  of  nm. 

ce»^pinate,  BKtpd 

••k^-i.wL  uf  3«*Si.'vt,  rr.:i:::;(»  pi.VJnc* 
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nicipal  juriftlJftion,  cre<5ling  tribunals,  and  conftitutliig 
counties  palatine,  may  ftrikc  your  Lordfliips,  arid  certainly 
on  this  principle,  the  American  conftitutions  have  been 
fettled* 

There  is  not  a  fingle  claufe  In  any  charted  vrhich  can  iiti-  Thfct  the 
pngn  this  idea  -,  but  every  part  of  them  holds  out  the  moft  J^*»*^^''» 
conchifive  evidence  of  their  being  legal  a<5ls  of  prerogative,  iaca°ad- 
for  the  purpofe  of  fecuting  confl:ituti6nal  rights  to  our  fcl-  ther  define 
low  fubjc<^  in  diftant  parts  of  the  empire.  '"g  "g^t» 

The  charters  do  not  define  rights,  nor  eftablifli  laws,  nor  ^'i'^ijtgUwt 
give  any  other  directions  than  merely  for  the  formal  efta-  nor  giving  * 
bliftmicnt  of  an  internal  legillaturc  and  government.  directions, 

Why,  then,  fliall  it  be  ar yued   that  the  riprhts  of  the  ?'^^J  'V" 
colonies  are  emanations  of  the  royal  bounty  r    Not  a  fingle  „,ai  ^ftt- 
conftitutional  right  is  granted  by  charter ;  aiid  yet  every  blifhmcnt 
conftitutional  right  is  admitted  to  be  the  birth-right  of  the  of  the  origi- 
Americans,     The  idea  of  the  contrarj'^  is  too  frivolous  to  be  "|*g  ^^l^^ 
argued  in  this  place ;  and  perhaps  my  contending  ag  linft  it  ihtc. 
p,'jjs  therefore  unneceflii/y. 

In 'general  I  conclude,   and  propofe  It  as  a  great  confti- [  693  ] 
tutional  truth,  that  the  American  charters  and  patents  are  General  dc- 
accommodated  to  protect  thi  anterior  rights  of  the  colo-  ^^^^°^' 
niils,  and  not  to  convey  ihofe  rigbts,  as  dependent  on  thofe 
charters,  and  derivative  from  them. 

The  colonies  in  America,  it  is  well  known,  fall  under  The  tlirce 
a  threefold  defcription  ;  firft  proprietary  grants,  as  Pennfyl-  ^'^^1 L 
vania  and  Maryland  j  fecond,  chatter  governments,  as  the  vcnuueuii, 
JVf afliichufet's  Bay ;    tliird,  provincial  cftablilhmcnts,  as  Ca- 
rolina and  mdll:  others.     In  original  principle  the   govem- 
n^ent  Is  in  all  the  fante,  though  fomewhat  different  in  ex- 
ternal forih. 

*rhe  firli  fort  may  be.  afllmilatcd  to  counties  palatine,  the  Proprietary 
fcccnd  to  municipal  corporations,  the  third  fort  are  a  fpccies  ^JJ^JJ^*/^*  ♦ 
by  thcmfelves,  as  fo  their  external  conftitution  \   all,  how-  counties  pa- 
cver,  flow  from  .the  principle  I  ftated;    all  tend  to  fecure  latinc,  ft. 
to  the  fubjeft  the  enjoyment  of  the  laws  of  England  ;   all,  c7ndtonrti 
in   the  very  nature  of  their  eftabliflimcnts,  ihe\^  that  the  ^rrtton^* 
rights  of  the  colonies  are  inherent  and  innate,  not  deriva- 
tive, br  communicated  by  charter. 

But  hfere  I  cxpeft  I  fhall  be  told  thit  the .  cleardl  argu- 
ment poflible  will  r^biit  me.  The  objei5tion,  if  it  fhall  be 
inade,  )ias  the  found  of  fomething  material,  and  therefore, 
rather  thkn  be  thoitght  either  to  overlook  it,  or  to  have 
feared  it  mbfe  thari  -I  can  peffuade  myfelf  I  ought,  I  will 
now  offct  to  meet  it. 

It 
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Appeal  t«j  It  IS  certain  that  in  the  early  charters  granted  to  Aiucrka 
cvuikU  ^  ***  the  King  rcfcrves  to  himfclf  an  Appeal  to  him  in  council, 
in  the  lad  rcfort  \  and  from  hence  the  ultimate  judicature 
has  been  ufually  underftood  to  be  in  the  King  peffonally, 
and  not  as  in  right  of  the  crown  of  England,  nor  through 
his  courts,  as  the  Brit'ifli  fubjefts,  as  to  Britifh  fubjects.. 
From  this  circumftance,  I  fuppofc,  it  will  be  contended  that 
»  the  King  is  Sovereign  of  America,  not  as  King  of  Englanti, 

but  perfonally  ;  and  the  colonies  are  not  governed  by  h*y 
like  Ireland,  Wales,  or  Berwick,  derived  to  the  inhabitai:> 
in  confcquence  of  their  being  fubjcifls  of  the  Britifh  ct^- 
^  pire  i  but  arc  like  to  Jerfcy  and  Guernley,  which  belong  to 
the  King,  and  not  to  the  Crown.  Heiice  the  argiuncnt 
would  be,  that  all  the  colonies  of  America  are  dependent 
on  the  King,  not  as  head  of  the  general  conftitntior,  but 
in  a  very  different  relation,  and  my  general  principle  would 
be  much  aflc<fted. 

To  obviate  all  this,  I  need  only  dciire  it  to  be  remc:'^  • 
bcred  that  fuch  a  circumftance  cannot  alter  conftiturion. ' 
law,  or  the  principles  of  the  law  of  empire ;  not  even  if  it 
ftood  clear  and  unimpeached  by  that  which  I  conceive  will 
mod  completely  reprobate  it,  the  extreme  art  with  which 
r  60.1  *^  ^^^*  introduced  into  the  charters,  and  the  prevailing  po- 
^     ^"^  J  licy  of  the  times  when  it  was  firft  conceived  5  I  mean  the 

policy  of  Kang  Jafws  the  firft.  _ 
It  IS  not  in       The  firft  charter  was  granted  to  the  Virginian  adven- 
the  firft       turers,  in  which  this  refervation  docs  not  appear.     In  al! 
c  alter.       ^1^^  other  charters  it  certainly  does ;    and  this  is  owing,  I 
^^df'"*"  app^'chend,  to  the  extreme  anxiety  of  Jemes^  whofc  favcrti- 
thc  particu-  '"^^^  '^^^  >'  ^"^^f  from  the  firft  moment  in  which  he  afccnd- 
lar  notion    ed  the  throne,  to  confider  every  part  of  the  Britifli  empire, 
of  King      not  immediately  within  the  afhial  limhs  of  England  in  rc- 
^    ^"'        fpeft  of  local  iituation,  as  holden  of  hiroielf,  and  not  s5 
component  members  of  one  great  empire,  at  the  head  of 
which  he  ftood  as  fovereign,  in  right  of  the  crdwn  of  Eng- 
land, therein  direftly  inverting  the  principles  and  pra^ici- 
of  if.  2.    Ed,  1.    Ed^  3.  and  other  princes,  his  prcdcccf- 
fors. 

To^prove  this  there  are  many  remarkable  paflages  in  the 
hiftory  of  thofe  times^    The  firft  is  mentioned  by  Lord 
Vaitghdfiy  as  being  communicated  to  him  by  the  great  Mr. 
•  SMeti. 

*  King  Jamei  a&ed  Mr.  ^Idet^  whether  Ireland  (at  that 
time,  as  your  Lordihips  know,-  the  fubjefl  of  much  politi- 
cal fpeculation)  might  not  be  confidered  as  belonging  tv-) 

hJiTi 
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him  pcrfonally,  as  the  heir  of  the  conqueror  thereof;  that 
the  lands  thereiii  might  be  taken  to  be  his  own,  and  the 
ySii  thcraftlves  as  fubjugated  to  the  laws  of  conqueil,  and 
«f  courTe  not  entitled  to  the  rights  of  Englifhmeny  oior  to 
be  coniiikred  as  members  of  the  fame  commimityy  but  dc- 
pndent  on  his  will,  and  beholden  to  his  indulgence  ? 

Mr.  &t?IdeN*s  opinion  will  be  mentioned  by  and  by  :     It  is 
not  reported  in  yaughan^  but  that  leafned  judge  himfelf  there 
»i-cic!ds  againft  the  King  \    «  That  it  cannot  be  reafonable  ^-^Va^R*** 
"  to  make  the  fuperiorhy  only  of  the  king  and  not  of  tlic  ^o  thc^con-" 
"  rrown  of  England."     In  the  cafe  of  procefs  into  Wales  trary  of 
i"y  LcM-d  Vaughan  ufcs  this  exprcflion  ;  and  adds,  the  prac-  ^^^%  ^ 
fH.e  has  alwap  accordingly,  as,  fays  he,  is  familiarly  known  V^*^l*' . 
^  revcrfai  or  affirmance  of  judgments  given  in  the  King's  R^p.  p.402. 
fcench  in  Ireland  in  the  King's  Bench  here  ;  which,  he  c:ni- 
^nues,  is  enough  to  prove  the  law  to  be  fo  in  other  fubordi- 
BJfe  (iominions. 

And  in  the  cafe  of  Craw  and  Rasufuy^  it  is  dcci  Jed  that   Craw  and 
IrtUndand  the  Plantations  are  holdcn  of  the  crown  ;\s  the  ^*"^f«*y.H. 
l-'vereign.of  the  Britiih  empire;    and  the  like  diftin^^lion  car.i".B 
^W'h  I  took  before  between  Anion  and  Calais  is  made  by   Vaughan, 
t"e  Lord  Chief  Juftice.      The  fame  cafe   is  reported  in  *78. 

Cut  to  return  to  King  •Janus :  Another  remarkable  ancc-  j     ' 

c  teof  his  notions  of  government,  to  the  fame pojnt,  i»  to  H.ofc.^ac 

t!ti<.»undin  the  •journab  of  thehoufe  of  commons.     It  oc-  Apr.  i6»i. 

^n  in  many  places,  bmt  particularly  in  the  journal  of  the  [  ^695  J 
ij^hof  April  1621. 

A  bill  was  brought  into  parliament  for  the  liberty  of  a  Inftanc? 
'*^e  iilhcry  on  the  banks  of  America,  at  tliat  time  in  gene-.  "^^  ^'** 

^i  called  Newfoundland.  would  not 

Government  fcemed  extremely  unwilling  to  fuffcr  parlia-  fufTer  the 

T''  at  to  meddle.     Says  Mr.  Secretary— I  take  it  from  the  P"vat« 

.>„nuls— «^  What  have  we  to  do  with   America?   They  lT„gt1cx! 

'  arc  plantations }  they  belong  to  the  King."     But  good  dude  the 

W  Sir  Edv^arJ  Cojie,  Mr.  Selden^  Mr.  Brooke ^  and  other  pf^c  fub- 

^e;Jt  men,    reply    indignantly.    What  I    when   the   King  ^fga^B^-. 

i^nts  letters  patent  to  them  under  the  great  fcal  are  they  uin  from  a 

if«  part  of  the  empire,  and  fliall  not  we  interfere  ?  common 

Thefc  obfervations  (hew  the  prevaifins  policy  of  thofe   {'j'^^*"**!' 
.1  •  •  1        »•**.'!        #•     1  .      Newfound- 

^s.    And  aue  wc,  then  to  wonder  that  the  right  of  ulti-«  ^^^  ^q^ 

i^tc  judicature  fhould  be  claimed  by  the  I^ing*  and  that  he   ry. 

^wuld  artfully  introduce  Into  ^barters  a  reiervation  of  it. 

^  rder? ation  indeed  fiiperfluous  if.  there  liad  been  fuch  a 
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right  in  the  King  pcrfonalljr  •,  aild  of  no  effeft  if  there  in» 
nt)  fuch  right  i  for  then  the  refervation  coiiM  not  create  i:, 
contraiy  to  the  principles  of  the  conftitiirion-*  We  ftf  wb  Jt 
Mr.  Sflden,  what  the  parliament  of  that  time  thought  of 
it ;  what  Lord  Vaughan  afterwards  $  what  the  praftrce  of 
fomc  of  the  grcateft  antecedent  Kings  5  what  the  doftnnc 
of  the  books  j  what  the  experience  of  nations  -,  what  the 
teftimony  of  ages  ;  what  reafon  itfelf  fpcafcs  :  all  concisrrir.c; 
that  all  the  parts  of  the.Britifh  empire  arc  yxn^tr  one  m:i. 
ftitution,  and  have  allthe  rights  and  immunities  i^'hich  rc- 
fulf  from  that  conftltution.  The  intrigues,  therefore,  "f 
King  James  muft  not  weigh  antinft  natural  reafon,  politicil 
theory,  legal  authority^  and  the  principles  of  the  confritu- 
tion  §.  The  gentlemen  \i^ho  firft  wctat  to  the  American  fet- 
tlements,  in  ages  when  the  principles  of  political  theory 
were  fcarcely  known  to  themoft  refined,  might  not  forcfce 
thetetidency,  and  therefore  unwittingly  fu^mit  totUs  cUnv 
of  King  James*  But  on  any  confideration,  knowinglr  or 
unknowingly,  they  could  make  no  coiiccffion  to  the  pitj- 
dice  not  only  of  their  constitution,  but  with  it  of  ours. 

If  ever  that  queftion  of  the  relevancy  of  a  writ  of  cm»* 
from  anyfenlement  of  the  weftern  world,  (hall  come  int-^ 
litigation  in  this  court,  and  it  fall  to  my  part  to  argue  it,  I 
hope  I  Ihall  then  know  my  duty;  and  what  to  lay  upon  i:. 
I  hope  I  (hall  prove  that  the  jurifdiftion  of  the  King  in  cc*:r.- 
C  6r)6  3   cil,  as  the  ultimate  judicature,  is  unconO:itutional  and  void  ; 
but  if  the  experience  of  a  century  and  an  half  fhall  be  then  I 
held  to  outweigh  arguments   founded    in   principle,   y^iTj 
Lordfhips  will  fay,  «•  The  experience  fupports  though  th?: 
principle  denies  it,'*  and  will  take  care  that  neither  then  norl 
now  it  fhall  be  carried  farther,  and*  argue  from  a  pecnliur 
judicial  authority,  upon  whatever  ground,   fupported  how* 
ever  by  precedent  if  fupported,  to  a  legiflative  authority  fupj 
ported  by  no  precedents ;  and,  I  beg  leave  to  fubmit,  no 
warranted  by  the  principled  of  the  conflitutlon.     To  mecl 
however,  the  concluiion  which  might  bt*  attempted  to  b 
dra>vn  from  this  clsum  of  ultimate  judicature  in  coanciI> 
have  been  drawn  Iniefiflbly  into  this  length  of  difcu£ioxi.-< 
The  occafion  mulVbe  my  apology. 
Geaeralre*       I  return  now  to  conclude  with  the  immediate  point  ix 
capiuUatlop  f^^^c  the  court.     And  in  the,  on  whatever  ground  I  com 

ami  couclu-  ^ 

fion. 

"*  kerervatio  ut  et  proteftado  non  fech  jus  fed  tuttiur. 
§  f  tmini  Kcct  quod  noo  per  le^  licet. 
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der  tfab  cauie,  whether  la  the  general  view  of  rcafon  and 
experience,  th^  opimon  of  eminent  writers  of  foreign  na- 
tions ;  the  leamiBg  of  our  books ;  the  principles  of 
the  law  of  empi|:e^  the  hiAory  and  ^experience  of  this 
country  for  ages  \  whether  as  to  this  particular  ifland  of 
Grenada,  on  the  terms  of  the  furrender,  the  treaty  of 
peace,  or  more  efpecially  tlie  proclamations  and  patents  \ 
whether  on  the  great  principles  of  our  conilitution,  or  the 
principles  of  natural  juf^ice  and  equity;  on  all,  on  any,  on 
every  ground  I^  draw  this  conclufion,  that  on  the  23th  of 
July,  1764,  his  Majefty  was  ia  no  wife  entitled,  by  the 
prerogative  of  the  crown  of  England,  to  impofe  the  duty  of 
four  and  an  half/^r  cent,  in  mariner  aqd  form  as  is  bid  in 
the  declarajtion,  admitted  by  the  defendanils  plea,  and 
found  by  the  verdi<St :  Such  being  an  adt  of  legislation,  and 
repugnant  to  the  principles  of  that  government  to  which 
the  inha^jitants  of  that  ifland  were  at  that  time  entitlal,  and 
which  belonged  particularly  to  Mr.  Campbell^  the  plaintiff,  a  ♦ 

patural  born  fubjedt  of  the  crown  of  Great  Britain,  found 
fo  and  declared  by  the  verdi<St,  and  were  hb  by  every  right, 
fecured  to  him  by  every  fanAion. 

And  while  I  have  thus  contended,  and  I  hope  eftablifhed 
my  client's  intereft,  I  further  truft  that  this  general,  review  • 
of  our  conf^itution,  and  of  the  hiltory  of  our  country, 
crowned  by  the  decifion  of  this  court,  will  warrant  me  in 
faying  of  Britain  what  the  Roman  orator  boaiis  of 
Rome:  AlU  natmes  firvitutem pati  pcjfuiit \  populi  RTtnard 
propria  libertasJ^  •  Ciceroni* 

Mr.  H^allace^  for  the  defendant — ^The  queftion  upon  the  P^»l*P-  6u. 
fpecial  verdift  is,  whether  the  impofl:  or  culVom  of  four 
^Rd  an  half  upon  the  exports  of  the  iiland,  in  the  manner 
found  by  the  ver^i^,  was,  under  the  circumftances  in 
which  that  iiland  then  ftood,  at  the  time  of  the  impoft, 
iluly  and  legally  impofed  by  the  crown,  or  not  ? 

Mr.  Alleyne  not  having  gone  into  the  .difpute  of  the  au- 
thority and  prerogative  of  the -crown  at  any  time  to  n^ake 
prock«nations,  but  examining  tlie  nature  of  this,  and  con-  |[  697   1 
tending  that,  whatever  might  be  the  ftate  of  tlie  ifland  be-  l^Sat  the 
fore  that  period,  it  was  incompetent  to  the  Kiiig  from  that  groi'nd  of 
time  to  give  any  laws  whatever  to  the  ifland  of  Grenaday  ^^^^H^^' 
(for  if  any,  there  is  no  doubt  of  taxation)  this  has  relieved  having 
me  from  laying  before  your  Lordfliips  the  rights  of  a  King  waWcd  any 
oi  this  country  over  a  conquered  cpuntry.  anteredcnt 

makes  it 
n9t  fQ  ncccflary  to  confidcr  the*  righti  of  ^omjucft  ; 

3  B  What 
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Bat  od»»       What  thofc  rights  are  is  a  principle  not  only  of  the  Ixv 

^^^^^     of  natioiis,  but  k»  been  recognized  wherever  it  came  un- 

caxnawhh  ^^  ooolideratkm,  even  by  the  judges  of  this  country;  by 

it  a  itgifi*'  a£b  of  ftate,  and  hiftorians  \  and,  in  one  great  inftance, 

tiveaud«>.  declared  by  all  the  judges.     In  Calvin't  cafe  it  is  recognised 

*^^*  that  the  rights  of  conqueft  do  belong  to  the  King :  And  .the 

r^hts  of  conqueft  are  in  that  cafe  extended  farthor  than  I 

wiih  they  ihould  be  under  Aood ;  but  thus  muchi  I  take  it| 

they necefiarily  give,  a  legiflative  authority.  It  is  not  novas 

formerly,  that  the  conquerors  gsun  captives  and  flaves^  ana 

abfolute  dominion,  but  now  the  conqueror  obtains  a  juft 

dominion,  under  due  reftriAions,  and  inftead  of  flaves  he 

acquires  lubjefb.     Not  a  propriety,  as  in  goods,  but  an 

authority,  as  over  men,  reaibnable  and  ftill  free. 

The  eflFeft  of  the  letters  patent  is  not  to  alter  the  condi- 
tion of  the  iiland :  It  is  only  to  raife  certain  duties  raifcJ 
there  by  the  French  King,  and  paid  to  the  King  of  Eng- 
land by  the  iiland  of  Barbadoes  and  the  other  Leeward  iIk 
lands;  but  the  only  thing  is,  this  is  done  in  July,  1764, 
"when  it  ihouUi  have  been  Odober,  1763,  or  thereabouts. 

[Lord  Mansfield — It  was  after  tlic  proclamation  and  com- 
miffion;   for,  I  think,  the  proclamation  was  in  Ofbober, 
1763  ;  the  commilEon  in  April,  1764 }  and  this  is  in  Julv: 
So  it  is  after  both.] 
That  the  Mr.  IVallace  continned-^The  patent  is  carried  out  by  the 

'fl^kthT  governor.  At  the  time  he  takes  upon  him  the  office  of  govcr- 
patcnc  im-  tiorhe  promulges  this  tax :  His  firft  office  as  governor  is  topro- 
yikag  the  mulge  it.  Now  the  queftion  is^  whether  the  King,  by  this 
V*  ^"'^  proclamation,  meant  immediately  to  waive  the  rights  he  had 
^liifore  it  ^  conqueror  of  the  ifland,  or  at  a  foture  period,  when  the 
sDuft  be  Ihite  and  circumftances  of  the  ifland  would  admit  of  a  le- 
takcp  tkEt  giilature :  When  that  would  be  was  very  uncertain.  In 
**^2fcd  **  ^^^'  it  does  not  appear  that  the  firft  ailembly  met  earlier 
yrnSrti^*"-  ^^^^  ^^  latter  end  of  the  year  1765,  (about  a  year  and  an 
taiSatg  «fi  half  from  the  date  of  letters  patent)  nor  does  the  verdifl  find 
■^'"•'^y-     that  an  allembly  could  have  met  fooner. 

The  proclamation  begins  with  a  general  dirciXon  to  his 
Miajefty's  four  governments,  by  name  of  Quebec,  Eaft  Flo- 
rida, Weft  Florida,  and  Grenada.  Then  the  aflembly  of 
£  6p8  j  Grenada,  as  to  that  part  of  the  proclamation  upon  which 
tiiis  cafe  turns,  is  to  meet  <<  as  (bon  as  the  ftate  andcircum- 
<<  fiances  of  the  ifland  will  admit/'  Is  it  conceivable  tlut 
in  the  mean  while  the  Kin^  momt  to  divcik  himfelf  of  ^ 

right 
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right  of  legiflation  ?  There  is  no  fuch  declaration,  it  is  im- 
pofHble  there  can  be  fuch  a  conftruction. 

If  the  King  had  not  continued  a  right  of  making  laws 
before  the  period  of  their  having  a  legiflature  of  their  own, 
who  was  the  legiflator  ?  Here  is  no  relinquifhirient  on  the 
p^rt  of  the  crown  in  the  mean  while  i  but  when  an  aflem- 
Wy  meets  the  crown  will  hand  over  the  powers  of  legifla- 
tion to  that  aflembly. 

It  b  nec«flary  in  thefe  diftant  countries  to  provide  legifla- 
tive  conftitutions  within  themfelves,  when  circumftances 
will  admit ;  they  cannot  be  governed  by  ordinances  or 
afts  of  parliament  made  for  all  cafes  and  inftanccs  whatever. 
The  beft  judges  what  laws  are  neceflary ,  and  proper  for 
the  peace,  tranquillity,  and  good  order  of  the  ifland,  are 
the  peribns  locally  refident ;  therefore  it  is  neceflary  fome 
legiflature  of  this  kind  (hould  be  efliablifhed :  But  till  it  be, 
of  n&efEty,  every  order  of  the  King  muft  be  obferved  by 
the  governor  and  the  people. 

But  Mr.  Alleyne  has  faid  the  King  has  waived  the  right  of 
conqueft,  by  introducing  courts  of  judicature ;  and  that  it 
is  a  part  of  the  benefit  of  the  introduftion  of  the  Uws  of 
England,  that  all  the  laws  of  the  country  not  agreeable  to 
thefe  muft  be  abrogated. 

It  is  not  ufual  in  thcTe  times  to  take  conquered  nations  un- 
der protection  upon  thefe  terms  :  And  as  it  isunufual,  fo  I 
find,  in  the  opinion  of  Grotius,  it  would  rather  be  harfh 
and  rigorous  than  indulgent.  Your  Lordfliip  will  remem- 
ber that  he  fays  it  is  ufual  to  fufier  the  inhabitants  of  a  coun- 
try conquered  to  poflefs  their  own  laws,  unlefs  they  are  ab- 
folutely  neceflary  to  be  abrogated,  for  the  fecurity  of  the 
conquering  ftate.     And  fimilar  is  the  opinion  of  Puffefi" 

Would  it  be  for  the  fecurity  of  the  conquering  ftate  to 
introduce  fo  dangerous,  fo  total,  fo  unneceflary  a  change : 
to  alter  the  whole  courfe  of  their  law  of  property,  by  in- 
troducing the  law  of  England  to  them,  a  peculiar,  law  of  def- 
cent,  differing  from  all  other ;  intricate  and  complex  modes 
of  conveyance ;    a  new  foreign    unknown  law ;  its  very  7^*'  *c 
language  unknown  to. them  \  by  which  thofe  rights  which  *^^°j.^r  - 
have  been  the  fubjeft  of  cohtraft  muft  be  devefted ;  own-  Englilh 
ers  under  a  fair  title  difpoflefled  of  their  efratcs  ;  fettlen^eiits^laws  would 
in  confideration  of  marriage  overthrown,  for  want  of  the  J"**!:'^jF**', 

r  /f      •  11  •      1  '^^  1  tonfufion  of 

forms  cflcntially  rcquu^ed  irfour  law.  proi^rty. 

3  B  2  I  conceive 
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t  699  3  I  cancdvc  nothing  more  can  be  meant  thsm  that  civil  and 
That  no  criminal  juiHce  according  to  the  laws  of  England  were  to  be 
inorc  can  introduced,  for  the  pimifhment  of  publk  oSences,  and  the 
than^tliatci-  redrcfe  of  private  wrongs ;  and  as  £u*  as  mig^t  be  for  the 
vil  and  cri-  prevention  of  both|  id  which  the  mode  of  trial»  of  con- 
jminal  juf-    vi^tion,  and  the  whole  legal  process,  is  the  common  benefit 

be  cftablifli-  ^"  ^"* 

cd  accivrd-  The  lenity  and  excellence  of  our  criminal  laws  is  known 
ingto  the  throughout  the  world :  More  had  been  burthenibme;  thek 
F^*i^  f    ^^^  expedient  and  neceilary. 

the  good 

order  of  the  Mr.  AIlryKe  has  compared  the  (ituation  of  this  cocntry 
fiiitc.  vriih.  tlie  other  dependencies  of  the  crown,  particular^  with 

Ireland. 

It  is  true  my  Lord  Coke  held  an  idea  of  the  laws  of  Ire- 
land being  ertabliflied  there  by  an  Iriih  parliament,  but  iii 
this  he  was  fingular  \  nor  do  I  think  the  idea  of  their  hav- 
ing been  eftabliOied  there  tlirough  the  medium  of  an  Eng- 
lilh  colony  is  Ids  uncommon,  or  proiiiifes  more  (iicce^. 

In  Caiviti's  cafe,  before  the  chancellor,  and  all  the  judge?, 

the  cafe  of  Ireland  is  put  as  one  of  the  conquered  countries 

and  the  title  of  Henry  the  fecond  was  accordingly  King  ot 

England,  and  Lord  of  Ireland,  l^c.  di{lmgui(hing  betwetii 

the  title  by  right  of  conqueft  and  his   title    as  King  of 

That  King  England.     And  King  JoJm  gave  them  laws  as  a  conqueror, 

Tohngavc    gj^J  ^q^  by  ^(^  ^f  pailiament,  and  this  plainly  appears  In 

Ua^l^z'^'  ^e'///rif,  in  the  cafe  cited  by  Mr.  AiUyw^  where  it  is  cx- 

comiucror.    prcfhly  laid  down,  on  the  authority  of  three  of  the  judgv  , 

V.  C*lv.     *^^^  Ireland  was  a  conquered  country,  and  in  King  Hmry 

cafe  aj.       time  remained  governed  by  its  own  laws,  and  fo  continued 

^(^d.v.TjT-  till  his  fucceflbr,    King  John^   in  tlie  twelftii  year  of  h  > 

contra  \n     ^^^^^  ^  charter,  and  not  by  aft  of  parliament^.  IntroJuccu 

that  cafe,     ^be  Englifli  laws. 

i5ut  if  your  LordHitp  liad  found  that  even  by  aft  of  p?rlii- 

ment  the  laws  of  England  had  beai  introduced  into  lrelar:u» 

would  the  leaft  hifcrence  have  followed  that  the  King  alon^, 

by  his  legiflative  authority  over  a  conquered  country,  cwi  < 

not  Iiave  introduced  them,  or  others,  if  he  had  fecn  ex;x- 

dicnt  ? 

Walc^  and        Neither  Wales  nor  Berwick  upon  Tweed  do,  as  I  cobccIt:, 

Berwick      ap}'>ly  to  tlie  prcfcnt  queftion.     They  were  not  pretended  i^ 

ed^from^"  bc  holdcn  in  right  of  conqueft,  but  as  immediate  iief>  un- 

OrcMii,     ^^  ^^c  crown  of  England,  on  the  term^  of  the  fame  fcoual 

being 

daimed   a<  p^'utf  re-ufiitcd  to   the  crown  of  £fi^iaad« 

protciSKon 
*  Lex  Angj^  efi  kx  mifericbrdix. 
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protcftion  and  obedience  by  which  England  itfelf  was  then  ' 

held,  and  as  members  rc-united  to  the  /entire  original  fief ;   [  70O  ] 
for  that  was  the  claim,  whatever  was  the  faft.     Nothing 
like  this  can  be  dreamed  concerning  Grenada ;  no  depend- 
ance  on  Ehgland  or  Great  Britain   till  the  late  conqueft. 
And  by  all  the  diflerence  between  what  is  claimed  as  a  re- 
union and  what  can  only  be  claimed  as  a  new  acquiiition,  by 
right  of  arms,  the  cafes  differ- 
Indeed,  not  relying  on  this,  it  has  been  thought  neceffaxy  The  colo- 
to  endeavour  a  comparifon  between  the  cafe  of  this  ifland  of  '*'^^^*"" 
Grenada  and  the  American  colonies,  of  which,  in  general,  geing  fct- 
thc  rife  is  known  to  have  been  from  new  difcoveries  of  un-  tied  in  tin- 
inhabited  countries,  iri  which  the  difcoverers  were  cncou-  M»habne<i 
ragei  to  fettle  by  charter  from  the  crown.     No  pretence  of  *^**"'**'*^'* 
conqucft  :  They  could  not  live  without  laws  ;  they  could 
iind  no  laws  in  an  uninhabited  country  ^  wliatils^ws  fhould 
they  have,  then,  but  the  laws  of  England  ?  >j^^^  •^  _ 

But  is  this  the  cafe  of  a  country  already  fettled,  where  country  aU 
they  find  a  people  and  laws  ?  Will  the  laws  of  England  ex-  r«»<ly  fct- 
pelthofc  laws  already  cftablilhed,  fitted  to  the  circumftan-  ^^^^^^J^^^^ 
ces  of  the  place,  known  and  familiar  to  the  inhabitants,  to  i^^,  the 
pafs  themfelves  into  a  country  where  they  will  be  ftrangers,  EngUfc 
and  for  which  tlicy  are  net  locally  adapted  ?  ^*^*  cannot 

'  *         *^  enter  as  in- 

to a  vacant 

Is  k'poinble  that  Britifh  fubjeiH^,.  coming  into  a  country  ppfleifion* 
whej-e  there  are  other  laws,  ihould  carry  the  Britifh  laws 
with  them  thither,  and  not  be  governed  by  the  laws  of  the 
country  to  which  they  are  gone  ?  Can  it  be  fuppofed  of  a 
Britifh  (iibjeft  going  to  Hanover,  for  inftance  i 

As  to  the  circujnftance  of  an  appeal  to  the  King  ip  coun-  xhat  the 
cil,  as  I  do  not  think  it  neccffiiry  to  lay  any  particular  ftrefs  appellant 
upon  it,  it  may  fuffice  to  fay,  when  the  crown  granted  the  j«"<^*<^oii 
charters  under  which  the  fettlemcnts  were  made,  it  was  com-  ^hc*^  Kin^ 
pctcnt  to  the  crown  to  prefcribe  the  mode  of  appeal,  which,  in  council 
ill  fonae  form  or  other,  by  the  royal  prerogative,  and  for  ^a^  "ever ' 
the  benefit  of  the  fubjeft,  necefiarily  lay  in  all  the  variety  of  j^f '^"^ ^^^I^a 
liifputfes  Concerning  the  rights  of  the  colonies.     Narrowly  till  now. 
as  prerogative  has  bcien  looked  into,  never  has  this  branch 
been  queftloued,  as  not  legal  ami  cbnflitutioniil. 

When  a  writ  of  error  Ihall  be  brought  before  tliis  court, 
to  reverie  a  judgment  given  in  the  colonies,  or  a  re-hearing 
moved,  or  by  what  name  Ihall  I  call  it,  to  e  i  ;niine  in  this 
court  a  decree  in  council,  then  will  be  the  proper  time  for 
^his  queftion;  but  I  believe  that  time  will  never  arrive. 
The;  willlcok  to  that  junfdic\ion  as  they  always  have  done  : 

'I'hey 


Michaelmas  Term,  14  Geo.  3.  K.  B. 

They  will  find  that  re^fs  which  never  yet  has  Jailed  them' 

It  would  be  a  confiderablc  acqui(ition  to  the  bufinels  of  tlus 

*  court  if  your  Lordfhip  were  to  fit  here  to  exercife  that  appclr 

f  701   ]    lant  jurifdidtion  upoi^  writ  of  error  from  the  phmtationsi  or 

in  whatever  form,  for  the  pradlice  i^  unknown  to  our  books 

as  much  as  the  theory  was  to  me  till  this  day,  in  which  fo 

much  ingenuity  and  argument  has  bee^  employed  to  rai{e 

'   •  it.  ■  ' 

And  here  I  cannot  help  obferving,  tha^  it  is  9  great  change 

in  the  language  of   America  to  infid  as  they  have  doo^, 

and  do,  that  the  pa;rliament  of  England  has  no  right  to  tax 

them,  but  that  th^y  derive  their  conftit^tion  from  the  Kii^ 

only  J  and  now  to  fay,  in  this  caufe,  that  the  King  has  no 

power  over  them  but  as  the  head  of  ^hq  Britifh  conftitu- 

tion. 

That  the         Rut  in  tlvs  cafe,  if  the  King  by  conqueft  had  ^  Ic^flativc 

King  did     authority  over  Grenada  till  the  af&mbly  could  be  called,  hf. 

■ot  y^»»ve    has  waived  it.     It  is  not  faid  he  has^ parted  with  it,  (for  how 

kgifl^ion    ^ould  it,  when  there  yras  ;io  body  to  take  it)  but  he  has 

over  the      waived  the  right. 

conquered 

iilamd  of  Grenada  till  an  aflcmhly  couM  be  called ;  for  that  fa  the  m^n  yrhSk  it  ccmld 

not  be  oat  of  th^  King,  the  body  iotoVBvhich  it  was  to  be  tranimitted  not  bdog  in  effc 

I  own,  by  what  I  can  underftand  of  the  books,  I  have 
no  idea  of  the  poffibility  of  the  crown  Waiving  a  right.  It 
muft  be  more  or  nothing  ;  it  muft  be  transfeiicd  xa  fom<- 
body  elfe,  or  it  remains  in  the  crown ;  for  in  the  crown  is 
no  laches,  no  negligent  abandonment  ieaft  of  all  in  iiich  2 
point  as  this,  fo  eiTcntial  tp  order  and  good  government. 

But,  not  excepting  to  the  medr  term,  at  VrhXt  peHod,  to 
whom  ?  To  the  ^  aflembly  if  to  any  body,  fbr  that  is  the 
condition  of  the  grant.  That  when  the  ftjite'  and  circum- 
flances  of  the  ifland  fhall  admit  the  calling  of  an  afiembly 
they  (hall  be  caUcdy  and  (hall  meet  and  make  laws  $  in  confc- 
quence  of  which  Icgiflativc  power  tranfmitted.  to  Wm  by  the 
crown,  and  to  be  exercifed  by  them,  the  King  will  tttn  de- 
part from  his  right  of  taxing  them  by  his  fole  prerogative 
without  an  aflembly.  But  this  afiembiy  did  not  meet  tUl 
after  the  patent  to  the  governor*  fdr  raifing  this  impoft ;  they 
were  therefore,  liable  to  the  impoft  j  and  it  was  efia6iiflwi  by 
the  proper  and  only  authority  then  in  the  ifland  long  before  the 

aflembly  diu  ir  could  meet.    

I  trail, 
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I  tnift,  therefore,  the  court  "will  think  from  the  principles  Tto  ilie 
of  reaibn  andjuftice,  that  the  proclamation  for  calling  an  af-  P"**^^*"*"^ 
fembly  was,    hoth  in  the  words  and  intent  of  it,  and  in  ^o^  iS 
the  neceffity  of  the  thing,  executory ;  that  the  duty  of  four  the  ia^oBt 
and  an  half  per  cent,  was  not  executory,  but  immediate,  ^<^td  »t  it 
and  by  legal  authority,  by  \irtuc  of  the  patent.     And  that  ^^*^^ 
it  could  not'  be    meant  that  the  calling  of  the  aflembly,  byt]iep»« 
under  the   authority  and  by  the  voluntary  grant  of  the  teat, 
crown,  fhonld  defeat  the  duty  firft  legally  impofed  by  the 
fame  authority,  and  therefore  that  the  plaintiff  is  not  en- 
titled. 

Mr.  Allejney  in  reply — It  is  not  to  be  wondered  that  I  [  7p^  3 
ibould  have  exprcffed  myfelf  inaccurately  \    but  to  I  cer-  '^^^*»* 
tainly  muft,  fince  I  appear  to  be  fo  much  mifunderftood  "*" 
by  Mr.  Wallace  \  the  whole  tenor  of  whofe  argument  has 
been  calculated  to  meet  a  fuppofed  idea  of  mine,  that  th<T 
laws  of  England  were  introduced  into  Grenada  folely  by 
the  proclamation  of  1763.     This  was  by  no  means  the  ob- 
jeft  of  my  argument. 

I  contended  that  the  proclamation'was  a  recognition  of  Thit  the 
the  right  of  the  inhabitants  of  Grenada,  as  Britifli  fubje^,  prodwnati- 
to  be  governed  by  the  laws  and  conftitution  of  England  j  **?  ^^^^ 
of  the  pra^Hcability  of  reducing  that  right  to  praftice,  and  ^'bh^ 
the  refolution  of  bringing  in  all  its  parts  into  a^ual  execu-  fubjeds, 
tion  as  foon  as  poffible  :     Therefore  I  cited  tlie  cafe  of  Ire-  *^  provid- 
hnd,  and  upon  authorities,  I  hope,  of  more  weight  at  this  ^^^j^ 
day^  than  Calvin  s  cafe  :     And  I  did  infer  that  Britifh  fub.  ^f  them. 
je^ls,  fettling  in  a  conquered  country,   conquered  by  the  That  Brit- 
arms  of  a  King  of  Great  Britain,  carried  with  them  their  Uh  fuhj«a« 
own  laws  and  'privileges ;  and  that  the  moment  the  crown  «cogni«cd 
recognizes  a  colony  of  Britifh  fubjcfts  to  have  been  fettled,  ^*/aU  the 
from  that  inftant  it  engages  its  authority  for  fecuring  to  rights  of 
them  all  the  rights  and  exemptions  belonging  to  that  cha-  the  original 
raaer.     And  1  thought  I  had  proved  that  the  praftice  of  the  ^°^^"<^ 
crown  had  been  conformable  to  this  principle. 

But,  to  meet  Mr.  Wallace  upon  his  own  ground,  who  -.  ^ ,. 
«     ,     ^         ^  ,  *^.,    1  ^.r  .       That  if  an- 

alkcd,  fupponng  the   crown   entitled   to  exercife  taxation  tcrior  to  the 

over  the  inhabitants  of  Grenada,  who  were  there,  or  (hould  proclama- 

rcfort  thither,  indifcnminatcly,  by  right  of  conqucft,  how  ^^  ^^\.^ 

the  crown  had  parted  with  this  right,  I  acknowledge  not  ^  je-iflatj^c 

authority 
/  «ver  the  inhabitants  and  Britiih  fnbjeds   refortin^  to  Grenada,  that  antbority  waft  le- 
Roonced  and  given  away  uy  the  proclamation. 

properly 
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properly  waived  it  ?  I  anfwer,  let  us  fup}X>re  for  a  moment 
that,  anterior  to  the  proclamation,  the  croUTi,  as  conqueror, 
had  a  power  to  raifc  a  permanent  tax  on  the  then  and  fii- 
ture  inhabitants  of  Grenada  -,  and  had  the  vita  nenfque  /c- 
iejlas^  the  legiflative  authority  in  the  fiiilcft  {tT&^  when  thi 
crown  declares  they  fhall  have  a  legiflation  of  their  own, 
and  in  the  mean  while  be  governed  by  the  laws  of  England, 
I  contend  from  th?t  moment  the  King  had  parted  with  the 
right,  fiippoiing  he  had  that  right  till  then  of  i^^poOn^ 
upon  them  himfclf,  by  his  fple  authority,  a  pcru\ancnt  tax. 
And  1  contend  that  the  patent  to  Governor  MeivUle  repeat- 
ed and  enforced  die  gr^nt,  taking  it  as  fuch  fov  the  pnicnt, 
in  the  moft  folemn  manner. 

In  vain  would  it  be  argued  that  thefe  grants  of  the  lairs 

^  of  England  were  executory,  and  therefore  niight  be  fui- 

• '  pended  :     proclamations  and  patents  fuch  a§  tlKfe  are  not 

of  fuch  a  flimzy  nature,  to  be  fufpendcd,  that  i.s,  virtually 

repealed,    to  be  gi-antcd  to-day,   and  reiumed  tomorrow. 

And  if  this  cannot  be  denied,  then  th.c  Englifh  laws  were 

.  the  laws  of  Grenada,  cither  by  prior  right,  or^  as  I  have 

been  willing  to  argue,  fincc  Mr,  Wallace  h."^  laid  fo  much 

t  7^3  3  ftrefs  uiX)n  the  executory  nature  of  the.  proclamation,  b/ 

a<ftual,  immediate  grant.     And  there  is  no  one  principle  of 

Engiyh  more  decidedly  clear  than  that  the  crown  carmot, 

by  its  fole  prerogative,  enact  a  law. 

That  prin-     .  It  was  next  argued,  th^t  principles  of  equity  rc<iuire  this 

ciplos  cf      duty  to  be  impoled  \    becaufe  it  is  recited  in  the  patent  of 

the^onfi-"*  ^^^^'^^^^  of  July  that  the  Leeward  Carribbee  iflafids  pay  it. 

deration  of       To  this  there  is  firiT:  one  general  and  conclufivc  aofwcr — 

the  other     whatever  equity,  wifdom,  or  expedience  tha*e  may  be  in 

iflands,        ^^  mcafurc,   it  muft  be  executed  by  legal  means.     The 

rnaintain      propriety  of  thc  objeft  can  never,  in  a  Lgal  view,  fanftry 

the  Impoft    the   means   taken  j'^    hiit  a   p-articular   aiifwer   is   Ukcwife 

upon  c^rcn-  ready. 

a.ia,bccavJc      r^y^^^  ^^.^     ,  ^^  »^  which  this  tax  was  ever  thought  cf 

this  IS  under  ,      •  t       f    V  i,     t      i  t  i  .  i-   »  i 

chiim  of  was  the  liland  of  Darbacioes;  feiut  there  not  impoied  under 
prerojrarWf,  claim  of  prerogative,  but  by  a  national  aft  of  their  own 
thcicbyaa  internal  leglflature:  And  it  was  a  grant  for  fpecial  purpofcs 
-iffcm'oiics.    cxprciled,  of  building  theii*  prifon,  their  courts  of  jufticc, 

their  fortrcfles,  and  keeping  them  for  the  future  in  repair. 

And  farther,  in  coniidcration  of  thc  confirmatioii  of  th<rir 

*  Nil  '•uiquaTf  crpcdi  qnod  r.on  pe^  kges  Urct 
KII  utile  aut  huiidiuin  tjuod  Icgibus  caatraxium. 

litks 
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titles  whic]>  had  been  loft,  or  were  become  obfcure  in  con<^ 
ijqucnce  of  the  confiiiion  of  the  iiland  during  the  troubles 
ot  the  preceding  reign  of  Charles  the  firft. 

I  muft  be  particmar  in  bating  this.  The  firft  grant  of 
Barbadocs  was  to  the  Earl  of  Carlijle  from  Charles  the  firft : 
He  divided  the  lands  by  fubinfendation  amongft  various 
[njrchafors. 

During  the  troubles  Lord  Carlijlf  abandoned  the  ifland ; 
ihe  protcftor  CromwiU^  took  poifcilion,  and  made  fevcral 
grants  of  different  .parts  of  it ;  gn  the  reftoration  the  King 
nude  a  new  grant  to  Lord  IVilloughby^  of  Parhanu  In  con- 
iiqueiice  of  thdc  fcveral  changes  of  property,  and  the  vio- 
lent nnd  fuel  den  revolution  of  affairs  in  the  ifland,  much 
ronfufjon  arofc.  The  creditors  of  Lord  Cariljie  afierted 
their  claim  ;  the  grantees  of  Cromwell  held  by  very  unccr- 
uiu  cbims  \  and  Lard  Carlifle^s  creditors  fucceeding  would  ^ 
Dcccirarily  have  defcatecl  the  grantees  of  Lord  IVillougkby, 
To  fciile  thefc  diiputcs  the  crown  agreed  to  purchafe  the 
whclc ;  and  for  the  purpole  of  raifing  a  fund  to  difcharge 
h)TA  Carlifle^  debts,  and  tlie  other  purpofes  already  men- 
ii^neJ,  this  duty  was  granted  by  th^  adcmbly  of  Barba* 

^-^:  •.     .  .         .       » 

Your  I^dHup  will  find  tliefe  particulars  in  the  aft  fet 
forth  on  die  record,  but  more  fully  in  Lord  Clarendon's  an- 
ivvjr  to  the  fevcnth  article  of  his  impeachment,  which  is-[  7^4  J 
in  the  continuation  of  his  hillory,  lately  publKhed. 

1  dare  fay  Mr.  fVallace  will  find  the  principles  of  equity 
not  very  cogent  on  Grenada,  in  a  compsu-ifon  with  Barba** 
do?s  in  this  particular. 

As  to  Nevis,  Montfcrrat,  and  Antigua,  with  the  Engl ifh 
^ut  of  St.  Chriftoph^'s,  the  fame  obfervations,  in  gfe;it 
meafure,  will  occur.  The  grants  of  four  and  an  half  per 
C3nt.  in  thcfe  ifands  were  likewife  on  fpecial  purpofes,  and 
^ere  granted  by  their  own  aflcmblics. 

As  to  the  part  of  St.  Chriftophcr's  conquered  from  the 
French,  and  ceded  by  the  treaty  of  Utrecht,  the  very  fame 
i'lVim  was  made  in  the  reign  of  Queen  A»fte^  afferted  by 
?'n  act  of  privy  council,  and  exemplified  under  the  great 
feil,  the  fame  which  is  now  made  upon  Grenada,  of  im- 
poling  this  duty  by  prerogative.  The  aft  was  withdrawn  5 
the  duty  never  collefted  •,  the  people  warmly  oppofed  j  ad- 
Tniniitration  yielded,  and  confentcd  to  take  it  l^  aft  of  af- 
fembly;  a  circumftance  incredible,  if  they  had  not  been 
convinced  that  the  meafu^rc  was  unwarranted  by  law,  and 

the 
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the  oppofition  juft.  And  when  the  datj  vns  finally  granted 
to  the  crown  it  was  not  only  by  aflembly,  but  under 
terms. 

So  much^  therefore,  for  an  argnmcnt  bmlt  on  the  prin- 
ciples of  equity,  comparing  the  impofition  of  this  duty  by 
a6t  of  prcrogatTve  in  Grenada  with  the  fame  dnty  in  the 
other  Leeward  iilonds^  by  aft  of  their  own  aflemblies. 
[Mr.  WaRace  obfcnrcd  the  dnty  was  impofcd  in  1703. 
Lord  Mansfield  faid  it  conld  not  vary  tins  qucftion  an 
kta :    That  the  caufe  was  put  upon   its  proper  footing ; 
that  he  took  it  as  admitted  the  duty  was  laid  on  in  iTc;, 
and  added,  it  was  raifed  long  before  the  aft,  whidk  was  in 
1727. 
Mr.  Wallace  faid  the  whole  duty  in  that  time  amounted 
^  to  but  30I.     Mr*  Alleyne  obferved  on  this  that  30L  railed 

in  24  years  was  a  ftrong  argument  that  haidly  any  planter, 
at  leaft  any  confiderable  planter,  had  fubtnittod  to  pay-] 
^Tm  to  ^^'  Albyae  continued — But  ferther,  as  to  equality,  be* 
the  fuhftan-  fides  the  realim  given^  comnxHi  observation  will  fia^nr  in 
tial  differ-  -^rhat  manner  thdfc  new  fettlements  in  the  ifland  have 
^thc^i^  been  made.  Large  intercft  on  loans  payable  yearly  out  cf 
levying,  but  their  cftates.  So  far  from  additional  burden,  it  might  have 
in  the  abi>  been  hoped  from  goivemment  that  they  woidd  have  affiled 
^ '°  P*y»  this  infant  colony,  always  much  below  the  otficr  fctricmcnts 
war^f-  *  when  in  the  hands  of  its  former  poflcflbrs  ;  and  now, 
tingniih.     if  this  impoft  (hould  prevsdl,  mi&rably  below  indeed. 

cd   greatly  ' 

to  its  dif-      being  a  new  {ettlemear.. 

advantage, 

L  7^5  J        But,  not  to  want  an  argnmcnt,  which   cannot  readily 
happen  to  the  ingenuity  of  the  learned  counfel  who  fcp- 
ports  the  defendant's  caufe,  if  it  be  true  that  the  procb- 
mation  in  words  appears  fully  either  a  conveyance  or  recog- 
nition of  all  the  rights  of  Britiih  fubjecls  to  the  inhabitants 
who  were  in  Grenada,  or  fhould  refcnrt  thither ;   and  that 
the  idand  is  not  under  ciroimftances  which  ihouki  make  a 
conftruAion   to  fupport  the  impofV  £iivouRble  in  equity, 
independent  of  higher  coniiderations  ftill  againft  fudi  ^ 
conffauAton ;   yet  Mr.  Wallaci  argues  that  it  mufl  xnc^ 
That  com-  j^jj^  ^^^^  \)xzTz  fhould  be  fuch  an  imppft  ;  bccanfe  if  there 
the  benefit^  l*,'^^^^*  the  enjoyment  of  the  laws  of  England  is  ieciired  to 
ttf  a  free      the  inhabitants,  which  will  be  an  unwife  and  amel  con* 
conftitution  ftruftion.     I  believe  Mr.  Wallact  is  the  firft  politician  who 
tlw^t"^    e.ixr  thought  that  waiving  the  claim  of  conqneft,  and  in- 
cniei  in  »    furing  to  the  conquered  the  bleiiings  of  a  fiec  govcnnnent, 

conqueror,  ^pj 

and  I'ddom 

ttttwilc. 
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^as  cruel    And  how  would  it  have  aftoniflicd  the  wifUoni 
of  imperial  Roma  to  hear  that  it  was  unwifc !  • 

Nor  do  our  own  writers  omit  to  admire  the  policy  of 
King  Edward  the  third,  in  planting  a  colony  in  Calab,  and 
cf  courfe  communicating  to  that  place  the  wife  and  benefi* 
cial  laws  of  England,  fo  firm  a  ftpport  of  public  order  j  b 
produ^YC  of  fecurity  and  happinefs  to  every  individual 
living  under  them. 

I  have  the  autl\ority  of  the  great  and  excellent  Sir  ^uf- 
thtiu  HaUy  affirming  this  to  haye  been  his  praAice  in  his 
conquers,  I  have  already  obferved,  both  in  Scotland  and 
Wales,  and  applauding  it  highly.       At  leaft  this  objection  That  ids 
may  be  obferved  till  the  inhabitants  of  Grenada  think  this  "^*|^^ 
benefit  a  burthen,  and  complain  of  it  as  fuch.     Mr.  Carnp^  2ottJ^*!ir»e 
^//)  certainly,  for  his  part,  does  not  complain,  for  he  comes  any  Tudi 
to  claim  the  benefit  of  thofc  laws,  as  his  deaieft  birth-right :  objcaion. 
And  it  will  be  Angular  if  it  fhall  happen  ihat  any  eloquence  J^gJ^^ 
Sull  pjrfuade  any  individual  of  Grenada  that  it  is  a  re-  404  J^aJM* 
pro;:ch  ta  the  conquered  to  partake  equally  in  thofc  laws  ly  not  the 
wd  contlitution  which  arc  the  glory  and  hapjMUefs  of  the  p^'ii^f 
conquerors,  and  the  admiration  of  mankind ;   the  Englifh 
laws :    And  if  they  (hould  rather  choofe  to  fink  again  into 
the  ftatc  of  a  peopte  under  the  hand  of  conqueft  than  en- 
joy that  equal  liberty  which'  aboliihes  all  invidious  diftino>- 
tions  between  the  conquerors  and  conquered. 

The  pairticular  cruelty,  however,  which  Mr.  Wallace  fug- 
jcfts  is  this  ;  eftatcS  have  bfecn  fettled,  contrafts  made,  and 
things  done  with  a  view  to  the  regulations  of  the  law  then 
prevailing ;  to  alter  this  by  the  proclamation  Would  haraCs 
•U]d  difappoint  the  parties,  and  annull  their  deeds. 

Nothing  can  be  more  fallacious  than  this  j  for  if  at  any  f  ^06  J 
time  poftcrior  to  the  proclamation  any  deed,  contraft,  fet- 
tloncnt,  or  any  other  matter  of  law  had  been  brought  into 
I'tigation,  and  appeared  to  have  been  tranfaftcd  in  con- 
formity to  the  French  laws,  previous  to  the  proclamation^ 
^'d  while  the  law$  of  France  were  in  the  ifland,  thofe  laws 
^'ould  have  beeii  adopted,  smd  the  inftrumcnt  would  have 
^  its  intended  efiedk  according  to  them  ;  and  the  law  of 
England  would  have  taken  notice  of  them,  as  it  does  of  all 
foreign  laws,  where  cotitrafts  are  made  under  the  authority 
^  thofc  laws ;  cxaftly  as  in  cafes  which  have  happened  in 
<^5uncery  and  in  this  court — All  mercantile  contra^s  have 
^  eScA :     And  io^  it  is  aUowed|  as  a  fettled  rule  of  hiw« 

in 
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♦  2  p.  w.    in  the  C5&  of  Fnemoulf  and  Dedlfv*  *    Tbc  fine,  tbcrcftirr, 

;**9-  p /.  r    is  fufEcicntly  btroad,  and,   at  the  fame,  ftxificientij  clenr  • 

^^l^  And  defined  from  the  proclamation  ;  the  EngUih  (hall  v'^* 

TaQ  as  to  all  fubfequcnt  traoTa^Qxis  ^  till  the  proclamaiiun, 

the  French  laws. 

But  m  ft^pcHt    of  his  general  propofition,  concemin; 
the  nature  o(  the  rights  of  a  conquered  people,  Mr.  U'^- 
lace  has  cited  two  iUuftrkxis  names^  names  vhkh  i  ili^ 
ever  mention    with  the  greateft  revercace-      Yet  I  haN' 
ever  wiflied  to  argue  from  the  fentimcnts  of  'orritcrs  vb 
have  furmounied  prqodices,  lioA  reafcxied  liberallj,  not  i!r- 
vc^ing  myfelf  to  the  greateil  name  with  an  niyimited  2*- 
tachment.    Greiit  and  extenCve  as  thetr  geiuns,  thdr  learn- 
ing, their  application  was,  it  is  well  known  tb  thofe  ^h* 
are  converfant  in  their  writings,  that  thej  haire  adapted  ir 
moft  places  the  poiitive  conftitutioos  of  the  imperial  law,  x 
abftra^t  general  truths  of.n^xture^  hence  in   mo^  placv- 
their  reafoning  is  fomewhat  too  omfined  for  die  nnivcri. 
lity  of  the  fubjefk,  and  m  many  tiahle  to  exceptions.    F: 
be  it  from  m^  however,  to  fpeak  irreverently  of  thct^i 
they  have  broken  the  g^tmnd,  though  they  difcovered  i> 
all  the  treafures  of  the  foil  ^   and  though  they  might  i- 
fome  inftanccs  be  miftaken  in  the  true  quaUty  of  the  t 
itfelf.     And  to  their  great  labours  the  refinement  of  pu'> 
lie  law  is  originally  owing. 

With  reipeft  to  the  iniboKes  of  prerogative  intcndcvf  t 
have  been  adduced  to  juftify  this  I  iind  only  one  mcmi«^'. 
ed,  which,  furely,  cannot   be  fuppofed  to  fupport   k  : 
the  coroparifon ;  the  feizure  of  the  MalTachuiet's  charter 
1683,  in  the  reign  of  James  the  fecond.'     No  man  a: 
wonder  at  the  violence:      The   imprifonment  of  the  ' 
ihops  •,  the  campaign  of  Jefferle^  \  the  feizures  of  every  dv  j 
ter  left  by  his  brother  were  tlien  as  aAs  of  ordinary  \\\v} 
at  home.     And  wlien  the  city  kfelf  was  not  {^^  \rc  ih. 
not  w^dcr  the  Maffachufet's  bay  was  invaded. 

Mr.  Wallace  has  not  chofen  to  argue  the  right  of  i^'* 

mate  judicature  in  this  court  and  ui  the  Houlc  of  I- : 

[  707  3   He  leaves  me,  therefore,  at  large  with  the  obfcrva^Inr  •' 

made  on  that  iK>iat  ;  and  with  a  conceflion  thius  far  at  iiii 

tiiat  there  is  no  argument  from  expericitcc  to  the  ccmtnr) . 

The  laft  ftrefs,  on  the  clofe  of  die  argument,  w:t>  pluc.  ♦ 
on  the  expedience  ami  lieccffity  of  the  power  of  legiiljti- 
continuing  in  the  crown  till  the  legiQ&ture  of  the  iil^ 
^dhially  (at. 

U 


Michaelmas  Term,  14  Geo,  3.  K,  B, 

This  argument  would  go  far  indeed  ;  it  would  ultimately 
prove  that  in  the  recels  of  parnament  the  crown  is  arbitrary 
iegiflator  of  this  empire,  and  may  im^>ofe  a  permanent  tat 
on  Great  Britain  itielF. 

But  the  conftltution  has  happily  provided  a  power  in  the 
crown,  by  which  it  is  enabled  to  obviate  fiidden  emergen- 
cies ;  or  in  cafes  not  provided,  biils  of  indemhity  have  al- 
ways confirmed,  by  an  a£t  of  ftatt,  what  was  required  as 
an  exertion  of  extraordinary  power,*  Nf  quid  detritnenti 
cjpernt  refpuhlica\  affirming  and  ftrengthening  the  general 
rule  by  the  very  means  ufed  to  protedk  the  neceffary  devia^- 
tjon,  and  which  noticing  lefs  but  fuch  a  (blemn  judgment  of 
the  colleftive  body  of  the  ftate  allowing  its  ncceffity,  Am 
protefi. 

So  in  Grenada,  from  the  firft  proclamation  in  Oftobcr, 
T763,  to  the  feiSon  of  the  aflcmbly  in  1765,  the  crown 
had  limilar  powers  for  obviating  fudden  emergencies,  amongft 
the  number  of  which  powers  ia  permanent  tax  cannot  be 
efteemed. 

i  have  now  had  the  honour  of  fubmitting  to  your  Lord- 
fliips  what  conilderatioHs  occurred  to  me  in  reply  to  Mr*  , 
U\tl/ac€*s  argument,  of  which  it  would  ill  become  me  to 
fpeak  with  difrefpef^  *,  I  fhall  only  fay  that  it  appears  fairly   ' 
anfwerable  in  the  maimer  I  have  fubmitted. 

Aod  now,  I  truft,  I  mav  take  leave  of  this  fubjeA  by 
congratulating  my  client  (for  if  better  arguments  were  to 
have  been  found  Mr.  JP'allace  had  diicovered  them)  with 
being  fecure,  and  ftanding  on  a  ground  which  will  warrant 
my  application  to  the  court  for  judgment  Ear  the  plain- 
tiff- 

'  CtTRIA  ULTERirS  ADYISAKE  VULT. 

[Note,  After  the  argument  Lord  Mansfield  laid,  the 
caufe  has  been  very  well  argued.  There  is  on^  thing,  howe- 
ver, whicli  neither  of  you  have  defined  precifely.  Have 
you  any  idea  a  colony  can  be  fettled  by  Britiih  fubje^ls  with- 
out tlK  intervention  of  the  crown  ? 

Mr.  AlUyne — If  fubje&s  fettle  on  an  ifland  uninhabited,  [  708  3 
fpr  inilance  a  Ihipwrecked  crew,  they  cultivate,  they  inha* 
bit.  If  the  crown  claims  this  ifland  as  a  fettlement  by  its 
own  fubjefts,  they  have  a  right  to  fay,  give  us  a  conftitution, 
govern  us  by  the  laws  of  England  ^or  not  at  all.  If  it  de- 
mands 

•  &4lu8  populi  fuprcma  lex  eft9. 
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mands  a  tax  they   have  a  right  to  fay,  no :  Till  it  be  de- 
manded legally  in  a  conftitutional  mode. 

Lord  Mansfitld — All  colonies  have  been  eftablifhed  b%- 
grants  from  the  crown — ^I  do  not  mean  it  as  material  to  tKis 
qaeftion»  but  that  it  fhould  be  underftood  no  colony  can  Ik- 
fettled  MTithont  authprity  from  the  crown.  As  to  the  doc- 
tiine  of  thofe  cafes  in  Salkeld^  I  do  npt  think  much  of  h ; 
it  18  very  loofe.  ^        * 

Mr.  Alieyne^^o  meet  the  whole  argmnent  in  the  caufe  T 
at  firft  ftated^  that  this  colony  was  fettled  by  aathoritj  ot 
the  crown. 

lyord  Mansfieli — ^t  underftood  yon  fo  5  let  it  ftand  for  ano- 
ther argument.  J 

Afterwards  in  the  fame  term  on  the  5th  of  May  177;* 
it  vras  argued  by  Mr.  Macdonald  for  the  plaintifl^  and  1^^. 
Hnrgrave  for  the  defendant^  nearly  to  the  cffcck  follow- 
ing: 

Mr.  Macdonald — ^This  is  art  aftion  brought  againft  a  cuf- 
tom-houie  officer  in  the  ifland  of  Grenada  for  money  hui 
and  received.  The  objcft  is  to  recover  a  fum  of  money  le- 
vied by  the  defendant  as  a  duty,  and  paid  by  the  plaintid'; 
but  paid,  he  contends,  without  legal  confideradon. 

There  is  a  fpecial  verdift,  which,  after  what  has  been  ar- 
gued fo  fidly  and  with  fo  much  perfpicuity,  it  will  be  only 
iieceflary  for  me  in  point  of  form  to  ftate  very  fhortly. 

The  jury  find  the  ifland  of  Grenada  in  the  Weft  Indies, 
was  in  die  pofleiBon  of  the  French  King,  and  conquered  b) 
the  Britifh  arms  ;  that  there  were  feveral  cuffoms  paid  aoJ 
papble  to  the  French  Monarch}  upon  goods  exported  anJ 
imported  into  the  ifland.  They  find  the  furrendcr  of  x\\c 
Vhad  to  the  King  of  Great  Britain,  in  Pebniary  1762; 
in  the  articles  of  which  the  inhabitant  are  recognized  as  Bn- 
tifh  fubjeAsi  and  the  fame  protection  and  privileges  gnmtcJ 
as  to  the  other  colonies  of  America.  And  that  diey  fhouKl 
not  be. obliged  to  bear  arms  againft  his  Moft  Chriftian  Ma- 
jefty,  while  the  then  war  continued,  and  the  fete  of  the 
ifland  remained  undetermined  ;  that  they  fhould  take  the 
oath  of  allegiance ;  that  they  fhould  be  governed  by  their 
own  laws,  until  his  Majefl/s  pleafure  fliould  be  furth^u- 
Juiown. 
£  7op  ]  They  find  the  treaty  of  the  loth  of  February  1763,  b/ 
which  the  French  King  renounces  Nova  Scotia,  Canada, 
and  other  countries  to  the  King  of  Great;  Britain ;  and  in 
S763,  the  King  of  Great  BritaiUj  by  his  proclamation,  <U- 

furmg 
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Ciring  tbe  inhabitants  of  his  new  conqucfis,  and  amongft 
them  Grenada,  of  his  paternal  care ;  and  that  he  has  given 
order  to  his  governors  that,  fo  foon  as  may  be,  they  {hall 
call  afieznblies,  vdth  power  to  the  governor,  with  confent 
of  the  council  and  reprefentatrves  fo  aiTembled,  to  make 
laws  as  near  as  may  be  conformable  to  th^  laws  of  Great 
Britain :  In  the  mean  time  all  perfons  may  confide  in  his 
Majefty's  royal  protection,  and  the  benetit  and  enjoyment 
of  the  laws  of  England.  Then  the  proclamation  proceeds, 
and  conftitiitcs  a  council  to  deta:inine  all  civil  and  criminal 
caufes  according  to  the  laws  of  Great  Britain ;  the  jury 
£nd  a  fecond  proclamation  in  March  1 764,  reciting  the  be- 
nefit of  a  ipeedy  fettlement  of  the  ifland  of  Grenada  and 
the  other  ifiands ;  dire&ing  s^fiirvey  of  bnds,  and  a  certain 
number  of  men  and  women  to  be  maintained  on  the  lands 
under  penalties  ;  they  further  find  that  his  Majefty,  by  his 
letters  patent  in  April  1764,  made  Robert  MdvUte^  £fq^ 
his  governor  in  the  ifland,  in  the  room  of  Governor  Pin^ 
foid^  to  9&  under  inftni£lbns  given  and  to  be  after  givcn^ 
ordering  him  as  foon  as  fituation  and  circumftances  wiU  ad- 
mit to  call  aflemblies,  with  full  power  to  make  and  ordain 
lawSf  fiatutes  and  ordincances,  for  the  welfitfe  and  good  go- 
vernment of  the  pe(q>le  of  the  iiknd  of  Grenada. 

Afterwards  by  letters  patent  the  20th  of  July,  1764,  they 
find  a  tax  impofed  by  claim  of  prerc^tive  in  the  fame  man-  ' 
ner  as  in  the  ifland  of  fiarbadoes  the  aoth  of  July  1 764,  of 
four  and.  an  half  fer  arU,  on  commodities  exported;  they 
find  the  defendant  levied  the  tax,  and  plaintiff  paid. 

The  verdid  farther  finds  the  adion  faorought  by  conient  of 
the  attorney-GeneraL 

I  am  humbly  to  contend  before  your  Lordfhipt  firft^  that 
no  fuch  tax  could  be  impofed  by  prerogative. 

And  fecondly,  that  admitting  the  crown  by  prerogative 
was  intitled  to  have  impofed  fuch  a  tax,  his  Majefty  by  his 
proclamation  of  Ofiober  1763,  prior  to  the  inftniinent  for 
raifing  fuch  tax,  has  waived  that  right. 

Your  Lordihip  finds  by  the  fpecial  verdift  that  the  ifland 
cf  Grenada  was  conquered  by  the  Britiih  arms  in  February . 
K  763,  and  by  treaty  fiuroidered. 

I  take  It  to  be  clear  that  the  fovereign  of  the  ftate  oon- 
qifers  not  for  himfelf  perfonaliy,  but  for  the  ftate :  And  ac- 
cording to  this  1  have  a  great  authority,  which  I  (hall  beg 
leave  to  dte  to  your  Lord&ip. 

Vattell—Hc  fays,  it  is  afked.  to  whom  the  conqueft.be-  ^  710  ] 
Icmgs^  the  Prince  or  ftate  i  This  queftioa  ought  never  to  b.3.Sio9* 

have 
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txafve  been  afked.  Whofe  are  the  arms ;  whofe.the  cxjjcncc  t 
If  he  conquered  at  his  own,  yet  whole  bloo4  is  fhed?  If  he 
tiled  mercenary  troops,  does  not  he  expofe  his  fbte  to  the 
re&ntment  of  the  enemy  ? 

I  cofleft  from  the  fame  author,  who  lays  it  down  as  a 
principle  of  the  law  of  nations,  if  an  uninhabited  coiuiny 
be  planted  by  BritiQi  fubjcAs,  all  the  Engliih  laws  which 
jrfe  the  birth-rig^t  of  every  fubjeft  arc  there  immediately  ^ 
but  if  it^e  a  conquelred  ftate  which  has  laws  of  its  own,  xhoiz 
'  laws  remain  there  until  others  are  provided. 

-    Lord  A^ansfiM^-^Daes  he  quote  iny  authorities  ? 

.  Mr*  Macdottald  continued — After  a  country  is  become 
psurt  of  the  iUte  he  feems  to  take  it,  as  a  principle  that  it 
partakes  of  its  conftitution*,  apd  therefore  not  to  think  au- 
thorities neceflary. 

Lord  Coi/fl  reports-j-;C<3/v/Vs  cafe — ^That  the  King  may 
pltcr  or  change  the  laws  of  a  conquered  country,  but  till  he 
doth  the  former  laws  remain.  This  can  only  mcun^ag^Gru 
finfUa  that  he  may  do  it  5  or  in  countries  when  the  whole  k* 
giilation  is  in  the  Kingi  ^  " 

Sa/k.  41 1  *  the  differcriec  of  the  fids  in  that  cafe,  prevents 
my  quoting  to  your  Lordfliip  the  decifion  itfelf ;  but  upon 
the  general  princifde  what  the  court  kid  down  was  ;chiis :  in 
the  cafe  of  an  uninhaUted  countfyi  all  laws  in  force  in  Eng- 
iaad  are  in  force  there ;  but  Jamaica  having  been  a  ccmqutr- 
cd  country,  and  not  found  parcel  of  the  Britif}^  dominions, 
the  laws  df  Jamaica  ftand  in  power  tiU  others  are  ap> 
pointed. 

[Lord  Mamfield  faid  upon  this,  the  o^nniems  are  very 
loofe  and  with  a  total  ignorance  of  fadb  :  Jamaica  was  con- 
quered by  CHiver  Crom^well  t  I  beliere  none  of  the  cOnc^ercd 
fubjefts  remained. 

'  It  is  abfiird;  that  in  the  colonies  they  (hould  carry  aill  the 
laws  of  England  with  them ;  they  cany  only  luch  as  are  ajv 
plicable  to  their  fituation :  I  remember  it  has  beeniictennin- 
ed  in  the  council :  There  was  a  queftion  whether  the  ilatute 
of  charitable  ufes  op^^ated  on  the  ifland  of  Nevis  t  It  was  de- 
termined it  did  not  \  and  no  laws  but  iuch  as  were  applica-- 
ble  to  their  condition,  unlefs  exprefsly  enafled.] 

I  wodd  farther  remark,  that  where  the  words  **  kin^ 
^  or  fovereign"  in  treatifcs  of  general  law  are  iotrodttctd, 
I  would  anderftand  them  according  to  the  nature  of  the 
ftate  of  which  they  are  fpokeit^  or  to  wiucli  to  be  applied. 
C  71  *  3  Thofe  words  of  Graiiujf  Repc  <i  xegnum^  tra&llate  them  int*^ 
DuHhj  I.  ihould  call  the  iltates  general  the  Jung  or  jbre* 
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reign ;  and  if  into  EngUfli  <<  king  artel  p^trltament."  I  don't 
com  end  the  formai  part  of  the  htr  of  £ngland,  biit  thele^- 
gitiatTVc  part  goes  tbithet.  If  I  am  right  in  my  idea  of  the 
hn  of  nations^  it  confines  the  power  of  the .  conqueror, 
merely  within  the  time  of  confli^i  and  whilft  the  fword  is 
the  only  law  to  which  either  fide  can  rtfort  y  biit  %vhen  a 
country  furrenders  to  the  Britiih  arms,  when  military  go- 
rcTiimtfnt  crates,  what  tan  come  in  but  the  law  which  go- 
*rn;s  c\-cry  pnrdcular  fubjeft ;  the  legtilstion  of  Great  Bri- 
tain ?  Wh-in  the  fword  is  once  flicathed,  I  cannot  conceive 
of  the  cxiftcnce  of  any  other  power  but  the  Icgiflatitc  power, 
the  confkitational  law,  or  government.  The  forms  of  their 
conftitution  may  and  mull  remain  till  the  executive  power 
ditfufcs  thofc  which  obtain  in  his  other  dominions.  I  take 
ii  laying  on  impofts  without  confent  of  parliament  was  one 
of  the  great  points  on  which  the  revolution  turned  j  and 
another  revolution  much  esn-lier ;  and  Magna  Chartn^  and 
a^noft  innumerable  Oatutes.  When  we  talk  upon  this  fub- 
j-jct  the  prefcnt  ftate  of  things  is  aiv/ays  out  of  the  queftion, 
I  Hiall  therefore  difcufs  the  topic  freely. 

Lord  Coke  in  his  treatife  on  the  ftatutc  of  talliage  fays,  no 
fcbjeft  iliall  have  money  levied  on  him  without  confent  of 
parliament ;  and  after  goes  fartlier  and  Gtys,  no  man,  that 
bl  conceive  who  can  call  himfelf  a  Britifh  fubje^lr,  though 
10  another  country,  ihzU  be  taxed  without  his  reprefenta- 
tivcs. 

Here  upon  the  principle  of  the  law  of  conqueft,  by  what 
icafon  can  the  power  extend  over  the  conquering  people 
themiclires ',  fhall  thofe  who  conquered  with  him  ihve  the 
£ite  of  the  conquered  ?  It  would  be  repugnant  to  every 
principie  of  reaibn,  and  to  every  writer  upon  the  law  of  na- 
tions. 

VattHtj  page  92,  a  principle  of  the  law  of  nations,  that 
wherever  2  nation  fettles  and  eftabliOies  a  colony,  that  co- 
lony becomes  a  part  of  the  dominion,  and  all  that  is  faid  of 
the  parent  ibite  applies  to  the  colony. 

Graiius  fays,  that  fubjofts  fettled  in  a  c6untry  carry  the 
fame  privileges  they  l;ft  behind  them. 

What  is  the  difference  between  fettling  in  a  country  un- 
inhsdMfecd  or  inhabited  ?  As  to  the  executive  power  they  muft 
wak  the  direAions  of  that  power ;  as  to  the  legiflative  the 
law  b  the  fame  to  them  as  that""  which  governs  me,  and 
every  man  who  hears  me. 

1624,  March  tyth,  25th,  a  bill  brought  into  council. — 
h  was  tkat  which  reftrained  the  fifliery. 

C  c  c  The 
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[  712  ]  The  journal  of  the  houfe  fays — The  fecretary  faid  tlii$ 
is  a  conquered  country,  'tis  the  King's  ;  you  have  nothing  lu 
do  with  it :  The  parliament  held  they  were  part  of  the  do- 
minions of  the  ftate  5  they  fay  the  penalties  and  forfeituFcs 
are  void,  as  not  being  by  authority  of  parhament. 

Sir  E,  Coke  faid,  how  not  fubjc£t  to  parliament,  why  they 
pafs  by  the  King's  letters  patent  ? 

To  tc  fure  it  is  true  the  Kuig  cannot  grant  penalties  ar.i 
forfeitures,  for  that  would  be  impofing  a  tax  under  coloar ; 
and  it  is  proved  demonftrably  the  prerogative  of  the  crov.n 
^  .  had  not  that  power  over  them. 

[Lord  MatufM — I  take  it  thofc  penalties  were  rccovcra- 
/  ble  here.] 

The  confequence  in  the  very  next  charter  was  a  grant  ct 
a  free  fifher}'. 

In  the  charter  granted  to  Mr)  Petin  there  is  tills  rcmarb- 
ble  claufe,  that  no  iiiipofijion  fhaU  be  levied  on  the  cciory 
without  confent  of  the  proprietor  and  aflcmbly,  but  by  i.a 
of  parliament,  in  England.     Calais  was  a  colony. 

[Lord  Mansfield — Was  Calais  a  colony  ?  It  was  ceded  by 
the  trcrt/  of  lirctigny.] 

Lord  l/^iiughan  290  itates  writs  of  non  mdeflando^  iiaiJig 
out  of  chancery  to  the  mayor  of  Calais,  and  divers  wriis  0: 
error. 

With  regard  to  the  other  parts  not  colonized,  all  manda- 
tory writs  iil'ued  henc-e  as  they  might  do  to  any  part  of  tuc 
King's  dominions.  Lord  Faughan^  but*  without  precedent, 
fays,  writs  of  error  might  iflue  to  Ireland  j  I  don't  f  ii^l 
however  that  remedial  writs  ever  ilTued,  but  mandatory 
writs. 

The  conqueft  of  Wales,  by  Edward  the  firft,  has  alrca  ly 
been  very  fully  confidcred,  and  I  find  no  reafon  to  de^v-'t 
from  the  ground  then  taken.  The  language  of  that  Kir.; 
was  that  every  part  of  his  dominions  not  in  his  poffdiioJ 
vv;;s  feudatory  to  him,  quia  in  proprietatis  dcminaun  tatauur 
i':mtrj'i  et  iafiquam  pars  cofpori  annexa  €t  uniia. 

From  the  conqucft  no  inftance  of  any  but  the  legal  ai> 
ih  or'; ry  exercifcd. 

The  conqueft  of  Ireland  is  the  nexl.     C*.  4th  hjt  \^)'^ 

that  H.  2.  ordered  the  laws  kept  in  England  to  be  obleni- 

L  7^3   ]  .  in  Ireland,  and  that  he  fcnt  a  transcript.     Leland  confidcrcJ 

this  as  merely  declaratory  of  the  ncceflary  confcqucnccs  ct 

till*  laws  already  received. 

1  n  Harrises  Hibernia'^  from  the  records,  a  grant  of  ^''''* 
.   •       ^t.^jphensy  with  the  wardfliips  :    This  could  not  have  Ixtn 

conflitutcJ 
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conftitutcd  without  manner  of  recovering  ac{;ording  to  the 
.    h  vs  of  England. 

Lord  HjIi  fays,  which  concurs  with  this  argument-,  it  was 
not  the  mere  tonqueft,  but  the  fubfequcnt  fettling,  which 
let  them  into  the  fame  rights  with  the  other  fubjeits. 

In  Mr.  Pf///,  80,  to  ihew  the  commons  of  England  fat 
fepamtc  before  tlie  37-/?.  3.  a  regiiler  is  cited. 

In  the  28ih  of  Henry  the  third,  by  the  queen  regent 
to  tl;e  archb'ilhops,  bifhops,  &c.  of  Ireland,  to  allemblc. 
Tiv/refore  Ireland,  Wales,  Scotland,  all  pai'took  of  the 
tJiii'titution  ;  all  were  and  are  exempt  from  taxation  by  pre- 
r.»^ative.  I  hive fpoken  already  of  Penni; Ivania  ;  the  lame 
aq-umcnt  will  apply  to  the  other  colonies;  the  fame  to 
Ci\:i:ad.i. 

ikit  fccondly,  even  if  the  colonies  are  not  exempt  from 
frsh  taxation  by  prerogative,  except  the  King  waive  and 
renounce  it,  has  not  tlie  King  barred  his  right  ? 

The  capitulation  requires  liberty  of  felhng  lands.  They 
are  allowed  to  fell  them  to  Britilh  fubjecls. 

They  deflre  the  laws  of  Antigua  and  St.  Chriftopher's, 
wiiich,  except  a  few  local  ordinances,  are  the  fame  as  in 
England,  and  they  arc  promifed  in  anfwcr  that  they  fliail 
be  coniidered  as  Britiih  fubje^b. 

7.  October,  1763,  That  all  perfons  may  rely  on  the 
royal  flavour  of  Great  Britain  till  the  affen^bly  can  be  got 
together,  courts  of  jufticc  are  to  be  erected,  with  authori- 
ty over  caufes  criminal  and  civil,  as  near  as  may  be  to  the 
laws  of  England. 

Then  in  March  it  takes  for  granted  they  have  relied  on 
the  encouragement  and  aflurances  of  the  foirmer  procla- 
mation, and  a  furvey  and  diftribution  of  lands  is  or- 
dered. 

Then  by  the  patent  creating  Mr.  Melville  governor  of 
Grenada  and  the  other  iflands  he  is  ordered  to  call  an  af-  1 

fembly  as  foon  as  poffible,  for  the  purpofe  of  making  laws, 
I  can  fee  nothing  ftronger  than  the  language  of  the  procla- 
mation. 

That  proclamation  was  faid  to  be  executory.     "  The  C  l^A  ] 
**  calling  an  aflembly  \s  merely  difcretionary  in  the  govcr- 
«  nor."     Shall  the  effeft  of  the  proclamation  be  fufpended^ 
on  that  event  I     Muft  we  conftruc    "  I  give  the  law  of 
"  England  until  you  have  an  aflembly*'  to  this,  "  You  (hall  ^ 

^  not  ha^e  the  laws  of  England  tUl  you  have  an  aflem* 
"  bly.'' 

C  c  c  2  The 
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The  legiflaturc  of  the  colonies  might  make  fuch  addition 
of  local  ordinances  as  they  fhould  think  fit. 
One  of  the  benefits  is  this  proclamation. 
On  what  authority  was   the  proclamation  ?    The  King 
•     had  no  right  to  levy  the  tax   lo  July  1764,  unlefs  under 
the  patent  in  April.     We  need  only  compare  the  dates. 

But  it  is  fiiid  there  is  no  law  at  all.  If  the  King  has  not, 
who  has  ?  I  anfwer,  the  fuprcme  legiflativc  power  of  the 
ft  ate.     The  ftamp-a£t  prevailed  at  that  time. 

It  is  a  principle  in  contracts  between  political  bodies  con- 
tra<flingj  ftill  more  necefTary  than  between  private  perfons, 
that  the  grant  once  made,  can  never  be  recalled,  and  can- 
not be  releafed  till  the  conditions  of  the  contraft  arc  broken 
by  one  or  the  other. 

This  compaft  i$  what  every  fpeftulative  writer  reqairts 
in  his  clofet  i  what  praftice  re"quires  in  all  ages  between 
nations ;  and  which  mutually  and  irreverfibly  bound  both 
parties. 

As  to  the  iihnd  of  St.  Chrjft6pher's,  the  opinion  of  LorJ 
Hardtvkke  and  Sir  E.  Nor  they  is  obfervable. 
Argument        They  certify  they  have   prepared  a  draught  of  federal 
ab  rcfponfw  jj^^g  ^f  f^^j.  .^^^  j^  j^.jjf  p^j.  ^^^^^^  ^^  ^j^^  conuuercd  part  of 
pru  en  um.  g^    Chriftopher's,    as   fiir   as   they  thought   the  condition 
would  permit,  conformably  to  the  proclamation  1703,  which 
was  in  the  time  of  the  war. 
That  Sir  Sir  Philip  ToHey  22,  and  Sir  Clemepit  Jf^orgey  attorney  and 

PhiUp  folicitor-gcnersls,  wci-e  afked  how  far  the  King  could,  by 
Sir  Clement  ^*^  prerogative,  levy  a  tax  on  the  illand  of  Jamaica.  If 
Worge  faid  Jamaica  is  ftill  to  be  confiderqd  as  a  conquered  coijntr)', 
that  if  Ja-  tlic  King  has  that  right ;  but  i£  it  be  in  the  fitnation  of  die 
^nGdcred  ^^^^^  iflands  thc  tax  cannot  be  levied,  imlefs  by  act  of 
as  a  con-  aflcmblv,  or  of  Englifli  parliament, 
qacrcd  [Lord  Mamfield—l  believc  your  report  is,  wrong.] 

K^"' Mn^*  *  ^^  "^^^  ^^^'^  ^-^^  ^^^  ^'^  expedient  \  if  it  is  meant  it  is  ex- 
impofeT  pedient  to  them  to  have  their  money  taken  from  tlicm  (bur 
tax  by  pre-  1  can't  conccxve  how  that  flxould  be)  the  tax  is  very  cx- 
roptive,  pcdi'^^nt :  But  I  have  no  doubt  thc  court  will  coniiJer 
oihcrwife  ^^,|^^.^|^^j.  \^  js  hwful,  and  upon  thajt  ground  reft,  with  gooJ 
f  *"  r  c  1  expc^ll.ition,  thc  caufe  of  the  plaintiff. 

'  "•  '  [Lord  M^NsfiM—ThQj  allow  the  validity  o£  the  letters 
patent  of  1764,  fo  far  as  they  annul  thc  poll  duty  5  ^ 
comes,  in  lieu  of  it. 

Now,  It  feems  thqywcje  never  paid  after  thc  conqucfti 
and  there  was  an  interval  of  two  years.] 

Mr. 
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Mr.  Hargravey  on  the  other  fide — ^^Vhen  I  confidcr  the 
great  importance  6f  the  queftion  which  arifes  on  the  cafe, 
and  how  ably  and  learnedly  it  has  been  argued,  I  feel  a 
great  difficulty,  and  wHh  the  burtheh  of  anfwering  fo  learn- 
ed an  argument  had  been  left  to  an  abler  perfon,  in  a  ques- 
tion of  fo  great  importance.  However,  I  am  the  lefs 
anxious  fince  it  is  certain  that  the  Uw  muft  decide,  and 
iK)t  the  abilities  of  the  fpeaker. 

There  are  two  qucftions ;  firft,  Whethet  the  King  has  ^^^^  in 
a  right  to  levy  impofitions   on  the  iiland  of  Grenada  by  th^  cMfe. 
prerogative  ? 

2dly,  Whether  if  there  be  fuch  a  right,  it  was  not,  in 
tills  cafe,  barred  by  the  proclamation  ? 

It  is  not  ncceflary  to  argue  what  are  the  rights  over  a 
conquered  country.     To  deAroy,  to  kill,  to  Commit  depre- 
dation,  are  what  I  fhall  not  argue.     But  the  making  of  Tlut  the 
laws  I  apprehend  to  be  one  certainly.     Exprefs  ftipulations  '^^t  **^ 
zrz  undoubtedly  to  be  rigidly  obferved  :     But  where  there  h!ws  ifonc 
are  none  the  conquered^  country  becomes  fubjeft  to  the  le-  cflcntial 
giflativc  power  of  the  conqueror  j  not  liable  to  any  reftridtions  "g*»^  ^^ 
but  thofc  of  natural  juftice  and  equity.  conqucft. 

This  will  not  go  far  towards  deciding  the  general  queftion^ 
in  whom  that  legiflative  power  refides. 

I  apprehend  the  authorities  concur  in  attributing  that  That  this 
power^  to  the  King,  as  a  part  of  his  prerogative.  . .  ,  "  .*"  ^^ 

Your  Lordihip  obferved  the  authorities  were  fo  confofcd  ^^^' 
as  not  much  to  be  depended  on.     True,  as  to  the  bii^ory 
of  facte  \  but  as  to  the  principled  of  Iz^^  they  are  clear. 
.  The  earlieft  is  Calvin  s  cafe,  7th  Cake^  17.    A  diftindion 
between  counties  vcftins;  by  conqueit   and  defcent.     The 
do^lrine  imputed  to  the  judges  by  my  Lord  Cohe  is  not, en-  , 
tlrely  extra-juihcial. 

He  takss  a  difference  between  the  conqucft  of  a  chriftian  [  716  ] 

liingdom  and  the  kiiigdom  of  an  Infidel :     This  has  been  Dimnfiion 

long  enough  jultly  exploded,    but  will  not  prejudice  the  *»  ^*^*i^" 
reft  twtenciini- 

[Lord  MansfiM — Don't  quote  the  diftindlion,   for  the  gdcl  coun- 
lionouf  of  my  Lord  Coke.'\  tty  rcpmr- 

Hc  goes  on — he  might  at  lus  pleafure  alter  and  change  ,^*"^j^J**^ 
the  bw3  of  that  kingdom  j  but  till  he  doth  make  ju^  altera-  LiidpaJ 
lion,  the  laws  of' th*it  kingdom  remain.         ,  ,   pqinuiic 

'     "     . '  When  ttot. 
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Admitted  When  he  has  given  the  laws  of  England  his  kgiflaiivr 
hThaT^ivcn  P^^^^^  ccafes,  and  they  are  only  fubjeft  to  the  legiflaiion  oi 
the  laws  of  the  parliament. 

England  The  doftrine  fp  given  is  the  opinion  of  all  the  judge?., 

the  Icgifla-  3,^  J  jg  jjQ  j  entirely  extra-judicial^  as  given  in  anfwcr  to  what 
o7thc°King  ^^^  faid  by  counfel  taking  a  diftin£Uon. 

folelycci^les.  .  ^ 

SV  Tohn  Before  and  fince  the  revolution  the  fame  prerogative  p.a^ 

v/ytham  v.  b?en  acknowledged  in  the  crown.     The  firft  cafe  3d  Mc:^. 
Sir  Richard  159.      Shower'^  P.  Cafes,  24,    againft   the  governor  and 
M^^   ^    council  of  Barbadoes,  for  falfe  imprifonment.     Counfel  for 
'  ^^*    the  plaintiff  argued .  that,,  according  to   Calvifh  cafe,  the 
King  might  impofe  laws  on  a  conquered  country,  but  de- 
nied that  Barbadpes  was  a  conquered  country:     The  judg- 
ment for  the  plaintiff*  was  reverfed  in  the  Houfe  of  Lords. 
Blanchard        The  next  cafe,  Blamhard  and  Gtil^yi  after  the  rcvolu- 
V.  Galdy.     tion,  Ctmhtrhnch^  1 28,  the  court  held  that  the  ftatutc  did 
*  nek  extend  to  Jamaica  \  becaufe,  being  a  conquered  country, 

the  laws  cf  England  did  not  extend  to  it  till  introduced  by 
the  conqueror  or  his  fucceflbrs. 

1  Peere  M'VIiams,  7^ ,  faid  by  the  maftcr  of  the  rol!s  10 
have  been  determined  in  council,  that  in  an  uninhabkcrJ 
country  they  carry  the  laws  of  England  w^ith  them.  Ard 
in  the  cafe  where  tjic  King  of  England  conquers  a  country, 
the  conquerors,  by  favinjg  the  lives  of  the  people  conqutr- 
:  ed,  gains  a  right  and  property  in  fuch  a  people ;  in  confc- 
qucnce  of  which  he  may  impofe  oh  them'  what  laws  he 
plcafes. '  The  principle  may  be  wrong,  but  not  the  gcncisl 
inference.  ' 

Dodlrine  in      Cl-o**^^  Afansfield^—\x.  is  very  ill  exprcffed  in  the  repo^^. 
aP,w.that  The  mafter  of  the  rolls  never  expreflcd  himfelf  fo.] 
a  conqueror  -  -  Jphen,  as:  to  othef  Countries  •,    Ihrft,  as  to  Ireland,  there 
te    r^c      ^^?  ^^U  Ji^^^Tcnt  opinions.     Cohe^  holds  the  laws  were  ir.- 
gains  d  pro-  ttoduced  by  Johny  and  that  Henry  the  i*econd  gave  la^^^  to 
pertyin  the  them  as  a  conquered  country  \  *   but  t]>at  now  no  King  can 
people  co«.  j^j^j^j.-  ti^eni  without  authority  of  parliament.   • 
'probited.*        4  ^^ifl'  3^4>  J^^ows  i%7/r)'  brought  thcni  in. 
C*7^7  1        Motyrtetix  argues  »\k;ainft  the  authority  of  the  Englift  pJ""- 
The  opini-  liamcnt,    "  TUey  were  not  introduced  by  conqueft,  but  by 
on»of  L^rdu'tlieir'  own  defires  and  confent."     D^/tw  Teems  to  argi/'i 
Jptn*Da-     ^^^  cdnformably  to  hTftorical  h€t%,    that  the  bws  wca* 
-vies,  and      not  introduced j^;?«//  ^'fiiiiil^  but  gradually,  ahd  were  not 
Molyne|ix,   univcrfally   prevalent  till  the  third  year  of  Jatms  the  firu. 
thccon"uwl  ^'  *^  remarkable,  however,  though  the  \\Titcrs  arediffc^^^ 
of  Irclaud.    ^^  Opinion,  not  one  denies  the  introduction  of  the  Engli'»i 
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las  to  belong  to  the  King  by  prerogative  over  a  con- 

uercd  country,  except  Aloiyneux,  ^ 

The  next  inftance  is  the  conqued  of  Wales  by  Edward  WaJc*. 
le  ^rix.    There  is  a  doubt  whether  the  firft  aft  was  an 
^  of  parliament  or  a  charter.     Coke  calls  it  a  ftatute,  io 
ocs  Plotuden,  1 26,  fo  docs  Hale ;    but  Vaughan  doubts  it. 

Ell!  Barringion  denies  it.     Vaughan  allows  (^nd  he  was  not 
prerogative  bwyer)  that  Edward  the  firft  might  inlticutc 
ffs  without  parliament.  P.  400. 
'    [Lord  Mansfield — Edward  the  firft  confidcred  Wales  as 
an  jncient  fief  of  the  crown.     My  Lord  Vaughan  dues  not  . 
make,  hat  liiftinclion.] 

I  now  come  to  America  and  the  colonics  there.     All  of  Coi^nip, 
tlicm  derive  the  whole  form  of  their  government  from  an  rhat  they 
c..crtion  of  the  royal  prerogative.     Their  courts  of  juitice,  i^^w  from 
t';:ir  airemblics,    their  power  of  taxation,  tlow  fi"om  the  ^''y^^P^ro- 
U:nc  fource,  however  impure  it  may  be  thought. 

10  April,   1606.  The  King  vcth  the  power  of  govern-  impofl  in 
ni:rj:  ill  perfons  who  fhall  be   appointed  by  confent,  and  1606  by 
211J  iai|Kifcs  two  and  an  half  per  cent,  .impoft.     This  was  F^^^g** 
btfore  the  revolution  v    but  even  fince  there  have  been  au- 
thorities :      rhe  cafe  of  Blanchard  and  that  in  Peere  If^iU 
Hams  have  been  always  cited. 

In  1 636,  the  government  of  New  England  having  been  Taximpof- 
fcized  into  the  hands  of  the  crown,  King  James  the  fecond  cd  by  Ja.  a. 
?,^i)oiuts  govcniori  to  regulate  taxes :  They  were  to  con-  Supported 
tinue  the  old  till  other  (hould  be  fettled.  I  Ihould  be  ^^^X 
XihAmed  to  quote  an  inftance  of  prerogative  in  James^  the  rcrolu- 
reign  if  not  fupported  by  lawyers  who  lived  foon  after  the  tion,  of  Ld. 
revolution*  ^°°*"»- 

In  1689  the  I^rd  Somers  gave  an  opinion,  when  attorney- 
general,  in  the  cafe  of  UJbery  wlio  denied  the  legality  of 
ilie  tax,    and  faid  the  revenue  officers  were  liable  to  an  [  718  ] 
aftion.     This  cai'e,  unlcfs  the  diiFerence  be  of  taxes  to  con- 
tinue or  new  created,  is  very  ftrong. 

jljord  Mamfield — But  it  did  not  clearly  appear  yirhethcr  I-ordMan*- 
iheir  opinion  came  oiBcially  or  upon  a  private  cafe.]  ficld--Tliat 

"  I  conceive  Mr.  XJjher  would  not  be  liable  to  au  action,  annrar"  Ws 
"  at  a  time  when  the  corporation  was  in  the  King's  hands,  wan  an  of- 
"  and  tlie  former  government  cealcd.**  fi<""l  opini- 

on.   Opini- 
on dated. 

[Lord  Afafis/t'/d--Thcy  conRdered  the  charter,  being  Lord  Mans- 
vacated,  the  lame  as  if  it  had  never  exifted,  and  they  went  fidd— That 
on  witliout  charter  till  1694  or  1695.]  the  opinion 

The  other  opinion  was,  that  if  the  ju(!gmcnt  was  good,  ^^"^"?^« 
which  remained  anre\erfed,  the  tax  would  be  good  :    This  of^h'char- 

was  ur.c 
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was  Sir  G,  Tvehy^  I  think.     Some  don't  go  fo  largely,  biit 
the/  mal^e  no  diiTerepcc  between  a  con<|uered  country. 

[Lord  AJiUufcU — You  miftake :     The  charter  being  V2- 

catetl,  they  held  they  were  to  be  taxed,  as  the  province, 

by  commiffion.] 

Sir  E.  Nor-    '  ^\y  E^  Norfh^y^'  as  to  the  conquered  pijrt  of  St.  Ciuiftn- 

nion  for^thc  P^^^%  \\M  the  (^cen  by  comnjIlHon  might  iippofe  tay-< ; 

irnpoft.        for  tl\at  by  prerogative  (lie  might  juipofc  laws  of  e>'cry  kind 

on  a  conqucjred  country. 

Sir  Philip         A  more  recjrnt  cjife.     In  the  reign  of  the  late  King  Sir 

Yorkc  and   Chmetit  ^Vor^e  and  the  then  folicltor-eeneraj  were  confulteJ, 

Worgc.       whether  taxes  miqht  be  mipoied  by  prerogative  \  thcjr  an- 

fwer  was,  if  Jamaica  was  to  be  coufidcred  as  a  conquered 

country  they  mlglit. 

Olijeaion,        We  arc  nvit  to  compare  the  cafe  with  analogy  to  the 

tlat  hrgu-    Englilh  conftitntion.     Ft  might  be  more  conformable  to  the 

ideaUrlllo-  g^"^*^^^  couftltution,  it  might  be  more  convenient,  it  cer- 

gy  will  not  talnly  would  be  more  uniform,  were  the  colonics  on  the 

do,  h(^       foot  of  Ireland  \  but  we  are  not  to  enquire  what  ought  to 

from  what    bc^law,  but  wh?.t  a(^hi:dly  is.     We  are  not  to  cntjuh^  whe- 

fiiouU  bc^  ^^^^  ^^^  pro'og^tive  is  broader  than  i^  ought  by  that  ara- 

but  what  is  logy,  but  how  it  really  ftands.     If  it  requires  r^ftraining, 

the  fad  and  that  i^  th^  bi4{inert>  of  parliament. 

^-  ^^'  As  to  the  conquered  part  of  St.  ChriftopherH,  the  aj>i- 

i^ion  was,  the  law  extending  to  fuch  part  of  St.  Chriftc- 

phcr's  as  belonged  to  Great  uritain  when  the  law  was  made, 

.    they  cannot  lie  fubjeft  to  the  law  •,   but  the  Queen  might, 

if  flie  pWa/ed,  ifliie  letters  patent,    which  would  be  Lvr 

there,  and  would  bind  conquered  coimtries. 

This  was  the  opinion  of  the  now  chief  jufticc  of  the 
Common' Pleas  when  attorney- general. 
C  7^9r  ]        ^Y  ^^^^  articles  of  capitulation  they  were  to  become  Bri- 
ttfli  fubjtcls,  but  be  govcrued  by  their  own  confrituiions  till 
the  King'i  'pleJifur*e  be  farther  known. 

The  gicat  qucftion  arofe  on  the  proclamation  <ind  letters 
patent,  whether  both  were  executed  or  executory,  and  to 
what  the  calling  of  afiemblics  extended. 

I'he  procLimation  was  not  a  gift,  but  a  promife  to  gire. 

That  the      J  jy^g^f   upon  it  the  leijiflative  ix.wer  was  not  transferred 

tioa.is  not    ^^^^  the  crown  till  there  was  an  a ilembly  capable  ol  recciv- 

a  gift,  but    ing  it.     The  principal  point  argued  lafl  time  was  what  I  am 

aproniifc..  j^q^  confidering,  and  was  then  fo  ably  argued  by  Mr.  Hat" 

^'^^'        imey  that  I  think  k  not  neceflaryi  to  add  any  tiling.     The 

queftion  was,  whether  not  only  the  EngUih  laws  paiTed  in 

•     .     -  the 
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the  form  of  adminifterlng  juftice,  but  the  Engllih  con(|itu« 

don. 
[Lord  Mansfield — ^Therc  3rc  tkree  inlhiiments. 
Proclamation. 
»Surv€y. 

Commiflion  to  the  governor.] 

Mr.  Hargrav^-^l  don't  quote  the  fccond,  becaufo  only 
regulating  the  lands. 

[Lord  Alansfitid-^lt  roches  the  proclamation^  and  engages 
pcribns  to  come  and  fettle.] 

I  wifli  there  had  been  authorities  clearer  on  the  fuh^eft. 
They  are,  perhaps,  very  much  weakened  by  hiftorical  inac« 
curacies;  but  ftill,  I  fiibmit,  they  arc  uniform  in  their 
princrj^dc,  and  fiillv  julVify  the  defendant. 

Mp.  Macdoiwla^  in  reply — ^The  que  ft  ion  of  prerogative 
in  the  time  of  James  the  tirft  was  ftiort.  James  meafured 
th<:  underliaiidings  of  his  fubjecls  by  the  rule  of  three,  and 
found  they  were  to  thole  of  the  King  as  the  brafs  ftuds  in 
a  faddle  to  the  ftars  in  the  firmament.  Perhaps  he  mea- 
fured their  right  to  liberty  and  his  of  command  by  the  fame< 
proportion. 

But,  as  to  what  has  been  done  under  claim  of  preroga- 
tive, I  conceive  it  to  be  ftronger  tliat  it  was  done  and  revok-p 
cJ  ihaa  if  it  had  never  cxifted. 

All  the  other  precedents  talk   of  a   conquered  country    [  ^20  ] 
without  diftinguifhing. 

[I-ord  Manifield — Nevis  is  mentioned  as  one  of  the  in- 
Ibnces  that  the  conquered  country  is  in  the  power  of  the 
King ;  not  cxclufive  ol  the  conftjtution,  bccaufe  the  King 
ias  no  power  exclufive  of  parliament.] 

My  Lord;  they  would  be  fubje<Sl  to  all  the  inconveniences 
i  a  double  government. 

[Lord  Maiisfield — Why,  are  they  not  ?  They  are  fulv 
cct  to  their  own  ai^ts — and  arc  they  not  at  the  fame  time 
ubje^t  to  parliament  ?] 

Mr.  Macdyfuild-^My  Lord,  I  hold  that  is  a  qaeftion  de*. 
ached  from  this. 

And  which  ever  way  it  be  hel*^  the  plaintifF  is  not  con- 
endmg  it  before  the  court ;  I  hope  fo  far  as  he  is  he  has  the 
:pinion  of  the  court  on  his  lide. 

Mr.  Juftice  IVilles — I  think  as  foon  as  ever  the  King  has 
ailed  an  a<ft  he  gives  up  his  authority,  whatever  it  wais 
>eforc. 

On  one  iide  they  prayed  a  farther  argument,  on  the  othef 
lie  judgment  of  thecoui:t.     As  being  a  revenue  queftion  it 

ftood 
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ftood  over.  It  was  argiied  about  two  hours  and  an  lulf. 
Lord  Momjield^  immediately  after  the  argument,  cx^jreffcJ 
his  readinefs  and  inclination  to  give  judgment. 

On  Monday  the  fixth  of  June  it  was  "moved  for  farther 
argument.     Stood  over  till  the  Tuefday  fe'cnnight. 

Tucfday.  14th  of  June; 

It  was  entreated  it  might  ft  and  over  till  Friday. 

Lord  Mansfield — I  don't  fee  any  inconvenience  in  2phl 
over  till  next  term.  It  is  your  own  delay.  It  is  aWblutjl/ 
impoffible  to  give  judgment  this  term.  Suppole  we  were  .>H 
agreed,  many  mattcfs  are"  thrown  out  in  argument  which 
are  not  abfolutely  neceflary  in  the  decifion,  but  of  which  >. 
I  would  be  neceiTary  to  the  court  to  take  notice. 

What  the  value  of  the  French  duties  may  be  I  don'c 

^  know  :  It  <locs  not  appear  in  the  cafe.     Suppofc  the  court 

[  721   ]   fhould  be  againft  the  impofition  of  thofe  duties  wlwch  ar^ 

impofed  in  lieu  of  the  French,  there  would  arifc  a  queftio?. 

conccrmng  thole  duties. 

Can  vou  have  any  doubt  upon  the  moft  material  arguCicr.r 
of  all  I 

The  firft  queftion  made  in  the  fecond  argument  by  Mr. 
Macdonald^  I  think,  is  one  of  the  greatcft  conftitutiorl 
qucfVions  that,  perh;»ps,  ever  came  before  this  court.  tV 
my  brother  Jjhn  is  abfcnt,  I  wilji,  princfpally  upon  xW 
account,  tliat  it  may  ftand  over,  Jt  is  impoiliblc  it  Ihouiu 
ever  bt;  paiaxl  over  in  iilcnce. 

Mr.  Cavjptell  movcti  that  judgment  might  be  given  \\\^  "i 
the  former  argument,  but  Lord  Mansfield  reminded  h-'* 
tliat  he  could  g<rt  no  fai'ther,  l>ccaufe  it  muft  necclTir:'; 
come  into  the  Exchequer;  and  even  if -that  were  ik>i  il'* 
cafe  judgment  could  not  hayc  been  given  in  the  term,  b-'t . 
on  account  of  the  abfencc  of  Mr.  Juftice  Aftw^  and  -^ 
the  lait  day.  wotild  be  a  WednclHay. 

7th  of  Nov.rmhtr,   1774. 

The  Urcnrida  caufc  came  on  for  the  third  argiunen:  V 
Mr.  Aftnrney-gi^ncrni  on  the  part  of  the  crown,  and  Mr. 
ISerj^'ant  Glsufi  for  the  plaintiff". 

Mr.  Serjeant  Glynn — This  cafe,  one  of  the  moft  la.p  - 
tant  in  its  priticiples,  and  in  the  confequences  dependciu  ^^ 
the  derilion,  th^it  was  ever  argued,  comes  before  thr  ti'-. 
on  a  fpeci^l  verdl£t,  ftiUing  that  the  iiland  of  Grenad  >  '• 
in  poitt-ilion  of  the  French  King,  'xwX  conquered  by  '■ 
liri^Tinnic  M.iicily's  arms  in  1762,  The  inhahitants  p^r...  * 
ted  to  fell  their  lands  to  the  fubiccls  of  Grcxt-i^ritaln  kk  f 
by  the  article:*  oi  cai^iiiilation  in  i  763. 

Froclanuil*  i, 


The  im- 
portance of 
the  firft 
qucflion 
made  by 
Mr.  Mac- 
donald. 


Michaelmas  Term,  14  Geo.  3.  K.  R 

Proclamation,  reciting  the  benefits  from  a  regular. colo- 
ii/ati(>L;  promiiing  that  aflcmblies  fliall  be  called,  with 
?«  '  to  m:\ke  laws :  In  the  mean  while  the  fubjefts  to  con- 
\i*  :h.y  Ihall  begovei*nc4  by  the  laws  of  England. 

F^o.'tGon  made  of  leglflation  to  be  executed  by  the  go- 

r  .^r  9th  of  May,  J  764,  Patent  to  the  governqr  to  caU 
ii .  'Iqibly  ai  foon  as  convenience  fii«U  admit, 

i  -'^ihmation  20th  of  July,  i^(>Ai  for  levying  an  impoft 
r  fi:>i:i  p.nd  an  lialf  per  cent, 

^!-:.d — Aflembly  c?Qedabout,thcendof  the  year  1765. 

Sv»r.^  of  ciiitom  of  the    other  iHands,     The  impoil  by   r  722  1 

>  i  t  .^f  St.  Chr'ilophcr's,  only  where  there's  a  difference 
:  -o'l  flrjii  i  part  having  been  fubjeft  to  the  King  of 
ri.:-.  ' 

T..  ,    find  the  impf)ft  levied  on  the  plaintiff  by  the  de-  '' 

...  :  ,  and  ili.it  it  is  upon  the  impoft  To  levied  this  action 
'■•  .  i.yit.  Aiic  on  the  whole  matter  if  the  money  legally 
.  .1  c^a,  then  they  find  for  the  defendant  5  if  not  not  then 
i-;  nod  for  the  plaintiff, 

Tlie  queflioa  is — whether  the  King  has  a  power,  without 
IS  of  iiTrmbly  or  parliamentary  regulation,  to  impofe  any 
'i  upon  the  inhabitants  of  the  illand  of  Grenada  ? 
The  provifion  for  peopling  the  ifland,  the  commiiHon  to 
Hcrnor  MelvilU  for  the  well  governing  of  the  ifland,  arc 
:ih  material. 

I  cannot  help  taking  notice  of  the  principle,  on  which  the  The  argu- 
ikn  of  the  Kin2  is  founded,  to  the  raifmcr  of  this  impo-  ^^^\  ^°^ 

1  •    1     •  t  1       Tr-         1  •    1  -r  J    r   the  dcfeU- 

inn,  which  is,  that  the  Kmg  has  a  right  to  cxercile  a  del-  j^nt  buJU 
tu  power  over  a  conquered  country,  annexed  to  the  do-  on  an  ahfo- 
iaion  of  Great  Britain  \  and  that  this  power  is  legally,  jute  power 
Tnnnnently  and  uncontrollably  in  liim.  I  think,  though  J.°o^n  0^^^ 
•:  ncceflary  to  this  dcciilon, .  it  will  tlirow  light  upon  many  a.  ronquer- 
iints  contained  in  it.  ^»1  country, 

If  it  could  be  fhewn  that  the  law  had  ;iflerted  this,  and  J^fdomit'* 
5  contrary  decifions  had  denied  it  j  that  the  courfc  of  hif-  nion  of 
T\  proved  it ;  that  it  had  ever  been  afferted  j  that  there  England. 
i:re  np  times  in  which  the  exerciie  of  it  had  been  difputed, 
if  there  were  that  it  had  never  been  judicially  contradict- 
i ;  and  that   the  King  had  always  exercifed  it ;  However 
lagrceing  with  our  principles  it  might  appear,  and  how- 
er  dangerous  to  the  conftitution  that  the  King  fhould  have 
dependent  dominion  j  yet  if  it  were  fo  upon  the  authori- 
?>  as  ftatcd,  I  fhould  hold  it  a  very  formidable  argument ; 
zt  I   hold  that  the  opinions  have  been  lilent,  that  there 

have 
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have  been  no  -decifions ;  that  the  courie  of  oar  hiftory  h js 
noycftigcs  of  it,  fhat  it  nc\'cr  has  been  excrcifed;  and  th^t 
every  hint  of  it  has  been  rejeftccl  with  difguil. 

That  of  Calvin  was  a  qiicftion,  whether  a  fefi-natvs  of 
Scotland  was  a  natural-bom  fubjeft  of  the  King  of  EnghnJ, 
after  the  unkm ;  it  was  held  he  was,  becaufe  tlic  'centre  of 
unity  was  in  the  perfoA  of  the  King«  "No  ncccflity  of  en- 
tering into  the  dxlcufiion  whether  it  be  Lord  Cdis  opinion, 
or  of  the  judges. 

The  general  definition   is — of  .a  King  of  a  conqucrcv! 
people,  and  a  propofition  is  laid  down  generally. 
723  ]       <«  If  the  King  make  a  conqucft  of  a  chrillian  countrji 
«*  their  laws  remain   till  he  gi\^cs  them  others ;  but  if  he 
«  make  a  conqiieft  of  an  infidel  country,  they  are  prcfom- 
*<  ed  to  have  no  laws,  he  may  give  them  what  laws  ht 
«  pleafc ;  but   guided  by  natural  juftice  and    equity.**    I 
quote  this  not  ft)r  the  fake  of  any  thing  but  the  uiV  I  fli.'''l 
make  of  it  by  ami  by,  fhewing,  that  a  fubfeouent  authority 
went  to  that  only ;  and  this  was  an  idea  which  was  not  re- 
ceived by  your  Lordihip  the  laft  termi  but  rejcAed  with  i 
declaration,  that  for  the  honour  of  Lord  Coke  h  ought  nc: 
to  be  fpoken  of*,  as  I  hope  it  never  wilh 
That  the         Hc  is  fpeaking  of  a  King,  not  particuhrlv  the  King  ci 
term  Kirji:  this  Country  ;  if  it  were  to  be  undcrftood  to  belong  to  ar/i 
the  fovl-*"  King  h  would  be  evidently  wrong  as  to  Poland,  or  as  to  th'  .1 
reign  pow.  conllitution  of  Sweden.     If  a  conqneft  be  made  by  a  Kir  J 
cr,  whether  of  Poland  by  1  Popifh  army,  it  is  made  not  to  the  Kir  j 
in  one  or     -pcrlbnallv,  bat  to  the  King  and  Senate  of  Pohnd  ;  and  i  \ 
many.         ^^  Swetkn  at  that  time, 

,  A  very  rcfpeftablc  author  was  cited  to  your  Lortlfliip,  ^^ 
Mr.  MacdottaMy  who  very  ably  argued  from  his  book,  :?i 
all  acqnilkions  by  conqnei^  arc  made  for  the  ftatc  ;  and  u 
tliercfore  at  xht  difixWal  of  thofe  who  make  them,  that  I"* ' 
fay,  the  ft*ite  according  to  its  fcvcral  conftitutions,  and  t.  • 
fs?rent  distributions  of  Tcgifiative  power. 

fn  a^re^jment  with  this  anthnr,  who  fhitcs  tlie  doch-: 
in  a  derilive  m^niler,  f  thinh  it  clear  the  conqueft  m:!^^■ 
the  ftvite,  for  the  In^efit  of  the  ftate.     Execution  in^j  ^. 
miniftratioit  of  -11  bv/s  in  England   is  in  the  crown  ;  :■ 

!)(iwvr  of  milking  laws  atvcyrding  to  the  conititution  cf  :' 
tate  which  he  govenjs  here  is  in   the  crown,  with  the  *' 
-   other  pares    of  the  legilKiturc.     When  Lord  CoL:  g^c^  ' 
opinion,  he  m-irt  have  taken  it  from  writers  of  gciiciul  ; 
and  thofc  for  the  moft  part  of  abfolutc  muuarchies  \  un.:  '  < 

tvvll 
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took  the  word  King  as  a  gcBeral  word,  which  in  their  fenfc 
cf  it  comprehends  the  whole  conftitutioo. 

Objefled,  That  Lord  Cok/s  authority  mtift  be  tafcen 
other^wirei  becaufe  it  has  been  underftood  in  other  cafes  tt) 
belongao  the  fole  powers  of  the  IGng  ;  and  it  \7as  taken  on 
this  authority,  the  King  had  the  right  of  making  indepen- 
dent laws  over  a  conquered  country  \  2nd  that  a  King  \was 
in  the  iame  ftatc  even  as  to  a  colony,  ui^efs  otiicrwiie  \yto» 
vided  by  charter.  .  • 

It  is  iaid  in  P.  W.  the  fame  point  was  determined.  /^ 
IV.  inftead  of  fpeakiAg  of  the  bare  power  of  the  King, 
fpoke  of  the  power  of  a  conqueror. 

The  conceffion  faid  to  be  made  by  Shr  J?.  Shower-^  and  C  7^4  ] 
that  it  was  of  confequenire  to  them  to  have  denied  the  poii* 
tion,  if  capable  of  being  denied ;  was  in  the  cafe  of  an 
i/land  not  inhabited  when  firft  paiTed  by  patent  \  {o  if  a 
conqucft  gave  any  right,  he  faid  it  muft  be  over  the  perfbns 
of  the  conquered  people,  not  over  the  coiiBtn\ 

Upon  a  ftate  of  the  hiftory  of  Jamaica^  luppofition  of 
fack  being  miftaken,  the  argument  that  is  applied  fails. 
That  portion,  {q  jufUy  reprobated  in  Calvin's  cafe,  is  the 
point  affiriped. 

The  opinion  contended  to  be  fettled  in  that  cafe  of 
Bianchard  and  Galdy^  is  founded  on  my  Lord  Coh^s  taking 
them,  without  civil  policy,  to  be  gpvcrned  arbitrarily,  ac- 
cording to  the  pleafure  of  the  King,  as  he  fliould  think 
equity  and  juAice  5  if  the  conccffion  be  any  thing  it  is  to 
ha  :^plied  to  that  poitit ;  which  ought  not  to  he  name^  in 
a  court  of  juftice.  This  is  the  principal  ground  of  a  cafe 
which)  from  its  inaccuracy,  gained  fo  little  weight  with 
your  Lordfliip  upon  the  laft  argument  •,  if  there  had  been 
others,  the  induftry  of  the  learned  gentlemen  who  made 
the  beft  of  the  kft  argument  for  the  defendant,  would 
have  produced  them.  Taking  the  expreffion  from  a  public 
writer,  I  apprehend  my  Lord  Coke  meant  merely  to  ftate 
the  principle,  not  applied  to  any  particular  country ;  and 
then  the  King,  when  applied  to-  England,  means  not  the 
King  Iblely,  but  the  King  and  parliament.  It  is  the  mofl 
natund  and  rational  conftru^on,  and  is  fuch,  I  think,  as 
the  argument  ;^dmits. 

I  think  it  can  never  efcapc  your  Lordfliip,  that  by  Lord 
Coke  writing  without  precedents  or  authority,  miift  necefia- 
rily  ^efer  to  the  writers'  of  public  law.  Mr.  Macdoniild  has 
weU  obferved,  thofe  writers  generally  ufed  the  word  Em- 
peror or  King  as  an  arbitrary  power  including  the  whole. 

If 


Michaelmas  Terfn,  14  Geo.  /  K,  B. 

If  Lord  Cuh  is  fuppofed  to  have  laid  down  the  poiiK. 
^       muft  have  been  from  the  hiftory  of  his  countrv,   :Aiii  t: 
the  King  from  the  carl ie It  times  cxcrcij'cd  ihis  prcrog^tiv  ■. 
Thougii  I  ihould  not  have  laid  great  itrets  upon  2UThf»n:'.. 
deduced  from   dark  and  unfcttled   njics;    nor  iro.n   *  • : 
Henries f  or  even  our  Edwardj^  to  prove,  from  t!ie  cxLr<- 1 
of  an  aft  of  power,  the  legality  of  the  claim  ;  (when     *  " 
in  that  reign,  when  the  great  charter  was  given,  there  v  .: 
fo  many  violations  of  it,  and  fo  many  afterwards,  anJ  i 
many  confirmations  otherwife  not  neceflary.)     Though  :* 
thefereafons,  I  cannot  allow  much  weight  to  afts  in  cLia 
a  prerogative  in  thofe  reigns,  there  is  no  inftance  of  an  .-' 
folute  authority  by  the  King  over  ^  conquered  country. 
don*t  mean  to  waive  the  benefit  of  what  has  been  fo  iir  % 
nioufly  argued,   with  refpeft  to  the  introduftion  of  li.. 
into  Ireland  by  the  charter :  But  I  think  Mr.  MtudynatJ  l* " 
produced  an  argument  in  proof,  that  the  laws  of  En^i .. 
cxifted  before  that  time,  as  it  refers  to  them. 
C  725  ]        1  think,  therefore,  an  Engliih  conllitntion  had  pa^H! 
That  it  18     3jjj  \j^  general  that  it's  part  of  the  duty  of  the  King  to  ^r 
duty*of\hc  ^^^*^»   ^^^'  ^^^  EngUlh  conftitution  Ihall  be  exercifed  ev^^ 
King  of       where  over  all  the  fubjefts  of  England,  however  conquered 
England,     howevcr  acquired,  or  wherever  their  fituation. 

to  provide 

for  the  eftablifhrnent  of  the  conftitutfon  of  England,  over  CTcry  country  fubje&  to  •  r 

crown  of  England,  however  acquired  or  wherever  iltuated.  * 

The  power  of  promulgation  of  laws,  iCuing  of  laws,  in 
making  preparations  and  proper  regulations,  for  the  intr^ 
duftion  and  execution  of  thofe  laws  in  a  country  fa  htv.; 
receiving  them,  is  the  peculiar  prerogative.  Though  thu 
is  an  antecedent  title  by  birth  or  fituation,  it  can  only  c 
exercifed  by  means  of  the  truft  repofed  in  the  crown,  fo  : 
to  be  applied  to  the  benefit  of  the  public. 

The  enquiry  is  not  what  is  expedient  for  the  peoii'^i 
good  of  mankind  fo  much  as  what  is  ncccirary  or  capable  1 1 
being  admitted.  Where  r»cw  laws  have  been  to  be  iatr- 
duccd  or  old  ones  altered,  it  had  always  been  by  the  acl  ^ 
the  fupreme  legiflation  openly  either  here  or  over  the  fnt: 
in  Ireland.  If  the  providing  for  the  execution  of  an  anr^- 
ent  right  be  called  legiflation,  we  will  readil](  allow  this  L- 
giilation  to  have  always  exifted  in  the  King.  But  it  is  nc 
ceiTary  to  prove  this  authority  that  the  King  has  abrogatcJ, 
altered  or  introduced  laws.  This  has  not  been  dooe,  thv* 
King  has  never-,  and  the  very  exprcflion  of  an  idea  of  lit': 

ari'': 


Michaelmas  Term,  14  Geo.  3.  K.  B. 

a  right  hzs  been  rejcfted  with  refentmcnt  and  indignation  as 
againft  the  conftitution. 

And  to  fay,  if  allowed,  that  the  King  legiflatively  intro- 
duced laws  in  Ireland,  by  providing  for  their  being  received 
Jind  executed,  is  to  fay  that  he  performed  this  executive  truft, 
which  wc  all  allow  ;  and  if  tliis  be  me:mt  a  legiflation,  it  is 
a  falutary  and  neceflary  leglflation.  I  know  if  it  be,  it  hard- 
ly will  be  fo  interpreted  as  belonging  to  that  name. 

With  regard  to  Wales,  (I  j)rdumc  many  other  inftances 
will  not  be  found  of  conquered  countries,)  the  ftatutc  has 
slyays  been  confidered  as  an  adl  of  parliament. 

The  peculiar  authority  given  to  King  Edward,  which  If  King  Ed- 
tould  have  been  by  no  means  necelTary,   if  there  had  been  a  ^''^rdhtd 
Ir^Jihtive  power  abfolutely  and  depcndently  in  him  (and  feff«l^f  the 
v.'liich  pow^er  was  never  exercilcd,  and  held  by  the  judg'^s  fo  power,  he 
iil  agreeing  with  the  conititution,  as  to  be  coniincd  to  the  J^uld  not 
\h:iioii  of  King  Edwardh)  is  a  ftrong  inference  the  regula-  ^a^t  fr^m^" 
t:on  was  not  originally  and  properly  in  him,  as  of  his  own  parliament, 
in-lependeht  right,  but  derivatively   from  the  parliament ; 
in  J  that  in  fuch  a  manner  as  to  be  at  leaft  confined  to  him- 
fcif,  and  not  extend  to  his  fuccefibrs. 

The  King  would  never  have  furnilhcd  fuch  an  argument  C  7^^  3 
agalnft  the  exercife  of  leglflative  authority,  had  that  jx)wcr 
liien  rcfided  in  him. 

All  the  cafes  have  been  the  objecVs  of  parliamentary  rcgu- 
iarions.     If  he  had  undcrftood  it  to  be  of  his  right  to  give  ^ 

laws  over  thofe  countries  arbitrarily,  and  parliament  had  re- 
cognized this  daim;  the  power  of  making  and  altering, 
the  power  of  abrogating  would  have  been  in  him,  and  y»c 
ihould  not  have  had  the  intcrpofftion  of  parliament.       • 

From  the  author  cited  by  Mr.  Macdoua'd^  1  will  (late  the 
polition. 

That  all  conquers  are  made  fur  the  benefit  of  the  con- 
qncring  ftatc ;  and  wherever  the  people  are  compofcil  and 
pay  allegiance,  inftead  of  conftrained  fubmiflion,  then 
they  are  fubjedts ;  and  owe  obedience  to  the  laws  of  the 
Conquering  ftatc,  and  hold  their  pi'operty  from  them. 

V/heil  this  conqueft  was  made,  from  that  hour  when  the 
King's  right  was  recognized  and  a  compofition  made,  it  was 
for  the  benefit  of  the  people  of  this  country.  Here  parti- 
cularly, its  conqueft  being  made  with  a  view  to  colonization, 
it  is  eftabliihed  by  the  bcft  authority,  that  of  Lord  Vaughan^ 
on  the  queftion,  whether  a  naturalization  in  Ireland  made  a 
man  a  natural-born  fubjcft  of  Great  Britain  ? 

luord 
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Vattel's  Lord  Vaughan — A  conqueft  is  not  foldy  for  thcbcncCti^ 

con*ra^°"  the  conqueror,  but  of  the  fubjecls  •,  aiui  thofe  who  com?  to 
with  Lord  rcfidc  there  have  a  right  to  acquire  property  ;  lands  by  pii-- 
Vaiighan,     chafe; — and  be  protected  in  all  tliofe  particulars,  b^  tl.c 

laws  of  their  mother  countr)'. 

Thft  inhabitants   then  of  Grenada,    are  the  objcck  iA 

all  thofe  provilions. 

They  may  acquire  property,  with  the  right  of  relklence 

and  purchaie^   and'  have  the  other  rights  of  Britith  fu> 

jefts. 

A»  to  expedience  or  value,  we  are  not  fpeaking  to  x\\z 

equality  but  the  legality  %  and  what  has  taken  a  pi^rt  Ua>  ^ii- 

fapie  claim,  to  half  or  the  whole. 

The  authority  is  inconliftent  with  that  right  which  Mr. 

'  Campbell  had  as  a  refident,  if  nothing  elfc  were  aficAcd  by 

it. 
[^  727  2       It  will  be   incumbent,   by   new  argiiineDt»,  to  prove  ^ 

power  in  the  crown  of  difpofal  of  thefe  acquiiitions,  with- 
out tlic  concurrence  of  the  confkitution. 

Will  this  right  bear  the  examination  of  the  hews  of  Eng- 
land. 
TbatthUis       Ordinances  of  neceflity,   on  inftant  emergencies,  pro>'- 
*^**  '*^^I   fions  for  the  adminifcration  of  conilitutionafrights-^I  ft^W 
duiAiicc.      J^ot  prefume  to  fay  how  far  thcfc  may  be  m:vntained :  fe 

they  muil  expire  with  that  neccffity,  and  be  occafiooai  and 

temporary  only. 
Noprctcncc      In  the  prefent  cafe,  no  pretence  of  a  neceflity. 
ol neocffity.      ^  conqucft   of  the  pcpple,  and  not  of  the  lands,  mx\\ 

mean  a  power  mod  exteniively  taken  in  the  tunes  of  barb> 

rifm,  but  qualified  in  thcfe  times. 
On  aeon-  ^oth  in  the  cafe  of  the  conquered  and  conquering  people, 
queft,  the  the  bws  of  thf  general  government  are  upon  the  conquetl 
laws  of  the  conveyed  thither,  as  a  coiMnon  right  of  all  the  fubjefts : 
^rimm"  ***'  ^^^  require  to  be  adhially  carried  into  effeA,  m^ntaiD- 
aiatcly  coo-  ^d  and  executed  by  that  power  in  which  the  execution  of  tbc 
veycuasthe  laws  is  lodged,  which  with  us,  is  in  the  King.  The  title 
common  J*,  xhcTt  before  the  enjoyment  \  when  the  King  has  cxecut- 
thcfU^cas,  ^^  ^^^^  ''""^^3  then  is  the  enjoyment* 

conquerors,  and  con^iered. 

But  they  The  colonies  cannot  have  the  po^Bret  of  eafbrcing  tbofc 
«ccudv^''  laws,  they  have  the  right,  though  ihe  ttaft  is  ivpoTed  in 
^\ver  to     th«^  King  to  efie£kuiit«  tliem. 

inforcc  the 

actual  cxcr-  ,     _  HfliC 
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TheS^ng^  given  sUIunaicp  th^t  tk^  (ball  be  ^rotcfled 
in  a&  didr  rights,  honours  3nd  pofleiBonji,  %nd  the  froe 
na^e  of  the  Rooun  cathc^p  reUgign-r-tbis  0  th^  con- 
quered ;  fhaU  the  omqueFors  he  m»  vorfe  kvUi i 

The  King  bus  porpvided,  that,  aa  iipxnMtahk  law^  may  he-. 
eomis  inconvenient,  Xhctfdhrt  $kerc  lOxaU  b(  a  local  oae»  fuV- 
J6cl  to  aheration  by  their  own  legifls^nre, 

A  diftin^on  is  taken  between  Grenada  and  the  other  ifo^iftiac. 
iflandsj  I  anfwer  the  grant  if  not  a  maTler  of  grace  and  fit-  ^  ^ 
TOUT,  but  the difcbarge of  aimft.    If  itt>e  a  gift  it  is  not  ZZ""^ 
revocablct  but  an  krevocabte  right  i  whal  dli^infUon  thmi  tk«  other 
between  ibc  other  iflandf,  vbof^  ri^^ts  the  Kim  Im  rwog-  *^*"<^ ;  «^« 
ijucd  by  receiving  the  inpiifo  a*  a  bcncv^tovew  wST' 

faTour,  bat 
of  xigiK  aiqjtQctdsntl|r ,  or  at  le^Et  by  xh$  graat. 

What  power  antecedent  to  the  patent  had  cxifted  in  the-  [  728  ] 

Ring  is  annihilated  then*     £ven  coniidering  them. as  fubjei^  Second 

teforcto  the  fole  law  of  the  conqueror,  and  not  as  fubjeft  P<«nt,  that 

to  the  legiflative  power  of  the  ftatc,  *he  King  h;is  waived  ^/  po^^ 
.  o     -  *^.       .^.  J  '.       I  ,      ,**  1  .     ,    r   '     of  taxation 

the  power  of  taxauon  ;r  it  were  admitted  he  had  it  be^re>  if  in  the 

h  granting  them  aifemblies  to  tax  themfelves.  King  be- 

Tbe  conftru£tion  cannot  be  that  the  inhabitants  are  not  [*!*"»  .*• ''^'' 
to  reap  the  benefit  till  a  future  time :  This  is  fo  inconSftent  by^minff 
with  die  end,  with  the  conftruftion  in  which  the  grants  of  them  »f- 
the  King  are  always  received,  and  the  benefit  defigned,  that  fcmbUctto 
it  will  find  no  weight  with  your  Lordfliip.  H^^' 

Taking  it  by  way  of  argument  that, the  conqucfl  has  an- 
nihilated their  antient  laws,  their  law  canuot  have  been  an- 
nihilated and  none  given  them  in  their  place. 

If  their  ancient  conftitution  is  gone,  the  laws  of  £n|;land 
by  tlidr  proper  force  introduce  themfelves. 

It  is  a  future  grant,  it  is  faid — when  the  power  is  given 
them  to  call,  aflemblies,  they  have  a  provillon  for  a  Icgifla* 
ture :  I  dont  mean  to  derogate  from  the  fupreme  legifla- 
ture. 

The  aflcmbly  is  to  be  called  when  circumftances  will  ad- 
mit and  convenience  flwll  require :  So  it  is  here ;  but  yet  it 
is  ihc  unalterable  privilege  of  this  country. 

The  people  to  cpme,  in  confidence  of  the  pfopniic  of  the 
rights  of  Britifh  fubjeAs,  would  in  tliis  conftniAigh  come, 
and  find  themfelves  withopt  one  of  the  tnoft  remarlcnble  of 
thofe  rights,  and  that  which  fecures  all.  They  would,  on 
coining  to  refide,  find  thernfclves  fubjeft  to  an  arbitrary  dif- 
pofil  of  their  property,  and  might  have  the  whole  taken 
away  without  thck  own  confent. 

3  D  My 
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MjTLord,  <m  the  whole  of  the  cafe  I  (^'cTiimey  wh^cr 
as  a  conquered  people  or  as  cokmies,  thej  had  a  right  to 
tax  themfel^vs,  aitd  were  not  fubjcA  to  impofts  mulcr  any 
claim  of  prerogative,  wittiout  their  own  coofeiit. 

Secondly^  if  they  had  been  fub}eft  to  taxes  by  preroga- 
tive, duit  the  King,  bj  his  proclamation,  has  condtiJtni 
himfelf  bom  this  right, 
^^'icl^"       ^^'  A^*^5''^'^^3^^^^*c'"=J — I  hare  cifcr  looked  on  thk  os  on^ 
^^  ^^    ncKxSExrj  ground  of  argument  to  a  doiibifui  qncftioni  ch?t 
defeadniL .  ^^^  Ifaould  fee  and  attend  to  the  nature  of  the  claim,  its  fit- 
£  729  J  aefeandexpcdiencj;  and  not  confaond  the  idea  of  k  br 
iiihftitiiting,  in  its  place,  ibmething  of  a  very  different  n: 
ture,  and  lypponiig  that  to  hethe  right  which  is  tnfifted  «n 
and  intended  to  be  proved. 
TInttlse         ^fl  had  been  to  contend  for  an  abfolute  independent  Ir- 
^f**"  "bfo!  giflative  power  in  his  Majcfty,  I  have  not  that  idea  of  av- 
liitc  kffifla-  ^^orities,   or  of  the  duties  of  my  profeflion,  that  I  coul* 
tire  power;  have  engaged  royfelf  in  the  talk  of  fiipporting  it.    N\v 
butafobor-  (hould  I  have  thought  it  a  proportion  fit  to  be  (poken  cf  u 
^^^J^     any  place,  much  left  in  a  court  of  jufticc.  I 

Without  taking  that  for  my  ground,  I  mean  to  mCk  th; 
his  Majefty,  as  an  article  of  executive  power,  has  an  auihJ 
rity,  legiilative  in  its  nature,  but  fubordinate  to  the  fuprcm^ 
legidature;   A  r^ht  of   impoling  laws,   and  impowerirj 
others  to  impofe  them. 
Sncli  prwKr       When  I  (hall  refer  to  corporations  In  England  inrcftc 
del^^u4     vr'ith  powers  to  provide  laws  over  part  of  the  dominions  • 
KiLr  to  a     ^^  J^i'^g  of  England,  from  which   they  were  diihmt,  ir. 
corpora-      not  natives  or  inha'bitants,  I  (hall  think  myfelf  ent:tic\!  ^ 
t»"-         ,  contend  that  a  power  which  he  can  legate  he  can  cxjrcJi 
in  his  own  perfonal  authority. 

A  method  has  been  taken  which  requires  the  right  to  '' 
confulercd  in  rather  a  different  view,  and  examined  i« 
diiFerent  mode. 

I  think  it  has  been  endeavoured  to  be  inlinuateJ,  or  r  i 
ther  declared,  that  in  the  article  of  conqueft  the  hv:, 
.  England  inftantly  take  place  in  the  conquered  country-,  i' 
the  conquering  people  carry  the  Englifh  laws  with'  the 
At  the  fame  time  this  point  has  been  contended  it  wns 
gued  that' ttle  King,  by  his  executive  power,  was  to  Cu 
blilhchofc  laws. 

By  the  fubordinate  authority  to  the  Lords  and  Cotr.r:'" 
which  I  confidcr  as  much  fubordinate  with  regard  u  t. 
dominions  acquired  to  the  King,  as  to  the  (late  and  doo:  'i 
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ons  of  the  ftate  here,  the  King  regulates  the  government, 
ind  requires  impofts  from  the  country,  in  fuch  manner  as 
he  fees  requifite. 

But  it  is  iaid  «  on]f  particular  neceffityjuftifies  this  clum, 
"  and  it  muft  be  only  occafional  and  temporary :  When  the 
**  fovereign  authority  has  found  it  expedient  to  give  laws  for 
"  particular  local  neceiSty,  every  individual  carri^  ^ith 
"  him  all  the  laws  of  England ;"  that  is,  it  may  frequently 
happen  laws  fubverfive  of  the  laws  given,  the  individuai 
then  will  have  a  power  denied  to  the  Sovereign. 

I  have  the  authority  of  the  fame  celebrated  author  (quoted 
on  the  other  fide)  that  there  is  no  difference  between  a 
country  conquered  by  the  arms  o£  another,  and  difcovered« 
^ot.f.  202 — 10. 

It  was  fbitcd  in  the  bfl  argument,  in  order  to  fhew  wsher-  [  730  ^ 
ever  a  country  is  conquered  it  becomes  part  of  the  conquer- 
ing people,  and  their  laws  are  introduced  with  the  conqueft, 
tbt  in  CatM%  cafe  this  point  had  been  decided.  The 
qaeftion  there  was,  whether  the  dominion  of  the  conquc- 
rar  or  only  the  realm  is  included. 

The  laws  of  the  conquered  remain  till  altered.  They 
have  been  accuflomed  to  them  as  modes  of  regulating  and 
djfpofing  property.  Thcv  know  no  other :  If  there  be  bet- 
ter, and  more  complete  m  their  own  nature,  they  are  fa^ 
tisficd  with  their  own ;  they*  have  been  accuflomed  to  look 
Dp  to  thefe  for  protcAton  on  all  occafions,  and  to  enjoy  un- 
ier  them  all  the  bleffings  and  comforts  they  have  en- 
byed. 

The  queflion  is,  whether  by  the  laws  of  Great  Britain, 
►hich  are  the  only  rule  here,  the  King  has  been  advifed 
iiftly,  and   afted   wkhin  the  compafs '  of  thofc  laws  j   or    • 
rticther  thofe  laws  are  exceeded  ?  This  is  merely  the  quef- 
ion. 

My  reafbn  for  flating  that  dominion  and  property  were 
icqmred  by  conqueft  was,  becaufe  I  fhall  infer  that  the  con- 
iitution  has  hitrufted  the  King  with  the  difpofition  of  the 
voperty,  and  with  the  ordering  of  that  dominion  conquer* 
si;  fubjeft  to  the  legiflation  of  the  country. 

The  King,  both  in  conqucfts  and  colonics,  has  had  this 
ight :  There  has  not  been  an  inftance  in  which  the  King 
IAS  not  exercifed  the  difpofition  of  the  laws  and  property 
i  the  conquered  country* 

He  has  granted  by  hb  charter  the  ifland  of  St.  John. 

The  King  may  exercife  the  right  of  difpofing  the  lands 

onquercd.     With  refpeft  to  the  laws,  if  we  Ihould  be  car- 

3  D  2  ricd 
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FMsd  back  to  the  conqueft  of  Irdand,  (wlijch»  I  think,  re* 

mains  in  great  doubly  whether  by  Edivard-  or  King  John^ 

or  whether  indeed  completely  till  the  reign  of  EitzM^j  at 

any  period)  the  gr^at  lofi  of  the  recoil  of  Ireland  kas 

made  it  impoffible  to  go  into  an  accurate  dticuffioo.    Lord 

That  thif     Cofe  is  of  opinion,  that,  in  point  of  fiift,  Htnry  ijic  fccond 

^^©r    ^  ^7^  ^^  ^^^'  ^  England  to  Ireland.     Kinj  ^i  wiS 

^King     1^0^  i^  truth,  the  Sovereign  of  Ireland  ^  the  aAoal  Sotc 

vratexerdf-  re]|^  was  Henry  the  third.     It  was  not  till  after  two  dei- 

bir"  ^"  ^^^^  ^^^  ^^  ^*  ^^  *^  /foiry  tke  third  granted  the 

%  Ez^liihlaws. 

imppofing  Kjng  Jdiff  gave  them  thole  laws,  or  Aax  they 
were  eftabliihed  there  before.  It  is  contended  this  was  a 
mere  aft  of  executive  power.     It  will  appear  to  what  ex- 

.  *•  tent  this  power,  called  executive,  was  carried. 

E  73'  ]  ^^  ^^  fubjeA  o{  the  Englifh  la;«^  anoth^  amhiguirv 
runs  :  That  it  is  not  only  the*  laws  of  property  ai^d  puniih- 
ment  of  crimes,  but  the  political  laii^s  and  ccHiftituoon  of 
the  country. 

Suppofe  the  King  could  not  malce,  nor  authorize  €o  make 
laws  occafionally,  the  authority  of  parliament  would  be  ne- 
cefiary  to  make  ihe  change. 

So  of  Scot-       With  refpeA  to  Scotland,  whenever  they  did  caQ  a  pailia- 

1^^*  ment,  it  was  by  the  King's  command  and  inftance,  as  ax 

Newark  \  and  it  is  too  much  to  fay  that  the  King^  in  the 
charaf^er  of  an  executive  magiftrate,  has*  a  right  not  onlv 
to  create  aflemblies,  but  to  appoiijt  their  meeting ;  and  alto 
that  he  carries  with  him,  as  a  part  of  merely  executive 
power,  the  power  to  alter  laws. 

So  of  •  With  refpeft  to  Wales,  though  I  believe  in  my  confcicocc 

Wiik*.        it  was  in  fa£b  obtained  by  no  better  pretence  than  by  that  oi' 
the  fword,  yet  Edward  did  not  confidcr  it  as  fiich. 

Th  t '   th        P/owden,  1 26.     There  is  no  pretence  that  the  ordinance 

town  and     ^^n  made  was  by  King,  Lords,  and  Commons :  The  Kir; 

caOeof  Ca«  confidered  it  as  a  fief  under  his  own  perlbnal  dominion. 

r**  f^  With  regard  to  many  places  in  France  taken  ccrtahilv  '- . 

•were  not^*  "8^^  °^  conqueft,  and  ceded  by  the  tr^ty  of  Brctigny,  nr 

tifed,  but     doubt  is,  whether  the  Engliih  laws  came  thither. 

in  the  fta-         With  refpeft  to  the  market  of  Calais,  the  refort  of  Ei\> 

^1™/-       Hfh  introduced  the  laws  there,  for  convenience,  but  not  in 

con  .cm™ 

cnce.  ^^  caflle,  nor  in  the  town  of  Calais. 

With  refpcdt  to  Minorca,  the  laws  of  England  do  no: 
take  place  there-  * 

In  the  year  1 7 1 3  they  were  referred  to  certain  of  the  ccuc 
dl,  the  archbiihop  of  Canterbury,  and  others  i  in  the  ye^r 
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t^^  fomcttrhat  was  done;  lA  ihc  yeitf  1740  a  little  iq^t 
tn  1752  the  privy  council  lent  over  a  great  multitude  cS 
lavs,  but  the  ti^ar  interferecL 

CLdrd  Mansfield — This,  I  think,  was  after  the  complaint 
againft  Governor  Melville.'] 

1606.    King   James  grants  a  charter,  with  a  power  of  ^^**". 
roakinff  laws,  and  an  exclufive  fifliery,  from  34  to  35  dc-  l^^^^ 
grecs  of  latitude,  to  the  corporation  rf  Plymouth.  4^  ^  l>ly. 

♦  It  is  feid  this  charter  came  into  parliament.    They  came  mmnh. 
becabft  im  exchi&ve  fifhcry  had  been  granted  to  a  corpora- C  *73^  ] 
tion  reiiding  at  Plytoiouth,  vfirlth  a  power  of  impofing  penal- 
'tics. 

The  objc£Hon  wa3,  that  at  the  time  the  corporation  of 
'  Plymouth  had  not  fent  colonies. 

Charter  of  Maflachufet's  bay,  with  power  to  call  aflhn- 
blies,  igranted  by  the  King ;  vacated  and  granted  a-new  af- 
ter the  revolution  by  King  Wtlliam. 

I  obfcrve  when  ^  paflage  has  been  cited  from  the  hiftory  of 
former  tim'es  it  Is  the  cuftom  to  fay  they  were  bad  ti^es. 
Where  arc  we  to  look  for  the  hiftory  of  this  country  but  iil 
thofe  times,  feparating  the  bad  from  the  good  ? 

In  the  cafe  of  St.  Chriftopher's  there  were  given  by  emi-  3^  ajriftd- 
acnt  lawyfers  very  diftinfl  opinions,  in  favour  of  theri^t  in  pher^. 
the  cro^rn  to  impbfe  duties.    I  don't  recollcft  there  was 
any  evidence  of  want  of  ckercife  of  that  right,  yet  it  was 
contended  againft  bccaufc  an  aft  of  aflembly  twenty-five 
years  after  granted  the  duties. 

Yet  if  one  was  to  infer  from  every  aft  that  has  been  made  in 
any  of  the  political  conftltutions  of  this  country  there  wai 
no  law  before  that  aft  was  made,  it  would  fubvcrt  moft  of 
the  moft  important  laws  of  this  country. 

It  was  faid  the  Kihg  might  have  enafted  a  law,  but  only 
before  the  times  of  the  aftual  furreildcr ;  but  that  after  it 
rurrendcrcd  to  thie  fovereignty  it  becomes  part  of  the  con- 
quering ftate  in  a  different  right  5  and  the  ordinances  muft 
he  only  temporary  till  the  King  and  parliament  provides 
others. 

From  the  moment  tlie  concpaeft  has  eftablifhcd  itfclf,  from 
the  inftant  in  which  he  has  compelled  the  inhabitants  to* 
give  up  their  arms,  there  is  not  any  hour  in,\*hich  the  par- 
liiment  cannot  bind  it. 

Suppofc  tliis  ordinance  had  been  before  the  capitulation 
and  ceilion,  would  it  have  ceafed  becaufe  by  tlic  treaty  of 
peace  the  King  of  France  fays  he  cedes  all  his  ri^ht  to  the 

King 
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King  and  crown  of  Great  Britain.  What  docs  the  treaty 
more  than  affirm  the  right  of  Great  Britain,  bj  ceding  all 
right  or  pi^tenfions  of  right.  If  hb  Majefty  thought  6t, 
after  having  impofed  one  fort  of  laws,  to  give  another  re- 
pugnant fort  of  laws,  ox  the  pariiament  were  to  do  this,  it 
wcmld  be  hj  a^  authority  a£Ung  in  fuhverfion  of  the 
firft. 
[  733  ]  "^^^  drives  on  to  another  inconfiftency  upon  the  claim  of 
political  liberty. 

The  King  by  his  conqueft  acquired  a  power  to  provide 
laws  for  his  fubjeAs,  a  power  which  has  been  fo  repeatedly 
and  extcnfively  exercifed  in  other  in ftances. 

Has  the  King  ^gerf^ded  that  right  ?  The  proclamationt 

it  is  faid,  gives  the  EngliOi  laws  to  all  the  fubje£b.     It  was 

faid  that  it  prefuqpied  the;  laws  of  England  prevailed  in  the 

country,  and  that  it  n^ade  a  proviQon  in  the  coaimiflion  to  be 

given  to  the  judges.     What,  that  they  Ihould  bring  thofc 

l:^ws  which,  by  this  hypothefis,  were  there  before  ! 

That  the         The  proclamation  might  convey  the  EngliQi  laws,  but  not 

proclama-    the  poUtical  aii\d   conftitutional  fyftem  iix  general  in  this 

n«/on^     kingdom.' 

the  political      The  projnifc  is  faid  to  be  the  fame  which  the  King  ff^^ 
conftitution  here.     I  don't  know  by  what  record  it  appears  that  the 
dom*^^  King  lias  engaged  himfelf  to  his  fubjedb  of  this  country, 
^"'  that,  when  convenience  fhall  pern\it»  or  occaiion  Ihail  re- 

quire, he  will  permit  a  parliament  to  be  caUed. 
That  by  the  ^pj^^  King,  by  his  commiiHon,  empowers  the  governor  to 
t^it'wM  call  a  parliament  \^hcn  he  fhall  thinly  convenient,  or  recci\c 
left  dif-  in{^£^ons :  And  his  authority  was  fo  much  executory,  that 
cretiona-  ^g  might  have  eftablilhed  aflemblies  either  of  tkc  five  ifland: 
thcrThT"  ^og^^^^>  or  Grenada  apart  and  fcverally. 
iiye  iflandf  It  would  be  cif  the  utmoft  danger  to  this  conftitution  to 
ihould  form  f^y,  till  the  King  or  parl^iament  gives  them  a  conftitution  he 
one  affem-   mjgjit  aft  iu  fuU  ppwcr,  without  any  laws  to  decide. 

a|>art. 

The  com-  ^^^  commiffion  to  call  ailcmblies  was  not  executed  tili 

jniflion  to  abovc  a  year  after  the  patent  impofing  the  duty,   ' 

call  aflem-  In  the  cafe  of  chartered  governments  the  argum^t  would, 

^xKuted  undoubtedly,  take  a  different  turn.   It  might  be  faid  a  ch.11- 

till  above  a  '^^  is  a  grant  of  an  intereft  to  pcrfons  named  in  the  grant  i 

year  after  but  in  this  nothing  could  pafs,  but  the  conftitution  exiilln^ 

thedutic.  till  feme  new  grant.      ^ 

unpoic'd.  ^ 
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The  ipcclal  vcrdiSk  haa^  not  fband  the  tunc  ia  whidi  t&c  Tbeyotat 
commiflion  pafled  the  great   fcaL     The  patent  paflcd  for  ^  Pj^ 
railing  the  tax  in  July  j   the  governor  did  not  go  over  till  ^tittA 
Ocb^  ;  ixith  came  together.     The  King^  therefbre,  hsHl  wiA  Ac 
introduced  his  claim  to  the  in^ioft  on  the  country  prior  to  8"«««- 
the  time  in  which  any  ailembly  could  be  called ;  for  his 
right  was   introduced  tlie  very  in^Unt  of   the  gOTcmor's 
loading :  And  the  elder  right,  in  the  King  efpccially»  will  f  7^4  J 
be  prderred  above  all,  when  it  appears  the  procbmation 
could  not  be  intended  to  waive  the  ioipofl. 

In  reply  Mr.  Serjeant  G/yrm — Before  I  go  iztfo  the  gene-  Sdj-GIjaB. 
ral  queitioni  (hall  Q)eak upon  two  important  points,  though 
an  end  '^  sv>de  of  the  cafe,  and  the  objeft  fatisfied  to  the 
plaintifiTby  the  decifion  of  the  lafb.  X^^e  other  is  Q>  great 
and  importam  an  one  in  the  general  conCderation  that  I 
am  pcrlluided  your  Lnrdlhip  will  not  pafs  over  in  judg-* 
meat. 

The  tax  is  contended  to  be  t^;ally  levied^  v^on  ^  clahn 
of  which  the  very  ftati^  of  the  cafe  proves  the  illegat* 
lity. 

My  learned  friend  has  fet  oat  with  difavawing  the  ckim 
of  an  abiblute  independent  iovereignty  in  the  crown  \  but 
lie  has  maintained  his  argument  jmd  mc^  Q{>liged  to  maintain 
bis  argument  upon  it. 

Ik  fays  it  is  a  fubordinate  legiflatnre.     A  fiiborJinate  le-  xftatthe 
giiUture>  in  this  ienfe  at  lea(\,  is  dliScidt  to  be  concdved  to  ida  of  h* 
thote  who  know  not  how  to  make  dependence  coniift  with  l>cii^afiib- 
ioiiopendencc :   But  the   ftate  of  Grenada  diftinguifhcs  it-  [^^^ 
fdf.    It  is  a  tax  impoled  by  an  a^  of  legifLttive  power,  be™fctfce 
which  includes  the  entire  legal  favereignty  ^  but  it  is  not  an  KiMkg  wixh 
imcantixfcUed  authority,,  becaufe  the  King,  with  confent  erf"  ^^  parU*- 
pariiament,  nwy  depart  froin  tlvs  claim^  lb  as  to  bind  his  J^^J^jn 
iucceOors :    '^ilie  fupreme  Icgiflature  may  repeal  it«     The  fiaiado«ak 
King  makes  an  eflenrial  part  of  that  legifLiture.    Is  it  a  marie;  ^^  Kiop 
of  a  limited  fubordinate  authority,  that  he  csn  impole  with-  f**"**^"  ^ 
out  them  what  they  cannot  take  away  without  lum  i  And  S,»i  p,^ 
that  he  may  depart  from  this  is  wh^t  any  n»n  may  do  in  of  ilic  paiw 
any  inftance  of  the  moft  uncontrolled  legiflative   autho-  ^»"*<*'» 
rity. 

My  learned  friend  (ays  it  is  a  rulx)rdinatea£t  of  legiflation  ; 
sn  3£t  of  execution,  not  c^*  Icgtilation.  It  does  not  depend 
upon  the  King  whether  the  laws  of  England  introduce  thenw 
fdvcs,    becaufe  the  parliament  may  alter  or  appoint  laws.  \ 

The  King  may  levy  taxes  by  his  fole  authority,  which  ihail 

ftand 
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ftand  in  force  till  parliament  repeals  theihj  which  they  cto* 

not  withoathim. 

Thft  there        I  believe  my  learned  friend  will  hardly  prove  this  power 

can  b€  no     vciicd  in  the  pcrfon  of  the  King.     It  was  the  great  point  oar 

dilftliin*"    Hampden  contended,  that  no  tax  can  be  impofed  by  the  au- 

bctwcen  an  thority  of  the  Iting.     It  muil,  therefore,  depend  folely  u> 

abfolutc  k-   on  the  queftion,  whether  the  King  has  an  abibl^tc  ihdcpen- 

ginative  ^^^^  legiflation  s  or  whether  the  power  of  the  crown  is  not 
power  in       _^  ,       °       ^..  .     * 

Jhe  pcrfon    truly  executite, 

of  the  Kin«r 

mfld  aa  executive  tntft. 

C  735  ]  'The  promttlging  and  introducing  adminiftration  of  th? 
laws  ^f  England  we  admit  to  be  in  the  King,  as  hb  peculiar 
atnd  tieceflary  trud^  the  making,  altering,  or  fufpending  of 
thofc  laws,  we  deny. 

Notwithftanding  the  obfeFvation  on  the  govcmincnt  of 
Scotland,  the  dates  w^re  convened  in  tht  f?il  inijbance  of 
JSdwariTs  claitn :  And  if  he  claimed  it  as  a  fief,  and  obtain- 
ed as  a  conqueror,  ftill  he  governed  it  as  a  King  of  Eng- 
land, with  executive  and  not  legiflative  authority. 

wopriclatis  ^^  ^°  ^^^  ^^^'"^  ^  ^  *^^*'  ^^^^y  '"  Wales,  it  does  not 
dom.  tota-  ^pp<iar  that  the  King  ever  introdticed  any  laws  but  th<  lavs 
liter  cum  of  England :  And  when  he  cortfidcrs  it  exprefsly,  as  in*i- 
integritatc  niatcly  and  vitally  connefted  with  tnglatid,  as  a  part  to  ibc 
tanquam^  body,  in  one  ciitb-e  dominion,  can  it  be  doubted  whether  he 
pars  corpori  underftood  that  he  was  to  govern  it  by  the  laws  of  Eng- 
annexa  ct  land, 
voita. 

That  it  Whether  Lor4  Cjh  is  rislit  in  fuppoling  King  ^bj^,  or 

docs  not  ap*  any  other  prince,  introduced  the  laws  of  England  into  Ire* 
pear  any  i^^^d,  I  don't  tliiiik  is  material  \  uniefs  it  appeal  fome  prince, 
iawrfor*  '^  ^y  ^'^  authority,  made  laws  and  regulations  there,  without 
Ireland  in-i   the  concurrence  of  tl\c  Engliili  parliament. 

dcprndcntlf 

of  the  Kngliih  parliameott. 

The  cafc  of      The  King  has  the  power  becaufe  it  has  been  dekgatfd 

'a^i  ^nTr  '^^^^  ^^^^  ^*^  "°^  ^^^^  ^^^  King,  in  the  grant  to  the  corp'> 
Plymouth  ration,  made  laws  to  bind  others  without  their^confeot ;  b'Jt 
vras  a  pow  he  empowered  them  to  make  laws  wliich  {hould  bind  the^s* 
er  delcgat-  felves.  The  cafe  is  fo  far  from  proving  a  power  to  mak: 
hVt'^trbhid  ^^^  contradiclory  to  the  laws  of  England,  that  it  only 
tlicmfclves.   proves  the  power  of  the.l^g  to  convey  the  laws  of  En^- 

Und. 

Andbcqaufe  the  King  can  ereft  a  corpowtio]a  which  fhiH 

make  bye-laws  obUgatory  upon  the  particular  community, 

thcrefbr: 
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therefore  the  King,  it  is   iflferred,  can   make  laws  wluck 
iliall  bind  thoft  who  never  gave  their  confent  to  them. 

The  ftrongeft  authorities,  uniform  experience,  as  well  as 
the  principles  of  the  conftitution,  and  rules  of  law^  arc 
again  ft  it, 

"  ^elderts  opinion  is  againft  it,  and  the  other  great  law-  Anthari- 
yers.  It  has  tiie  teftimony  of  the  beft  confHtutional  law- 
yers, of  which  no  age  was  ever  more  fruitful  than  that  of 
JamH  the  firft,  to  negative  it.  It  ought  to  have  been  not 
unfupported  by  precedents.  The  charai^er  of  the  prince 
who  is  made  the  example  of  the  claim  ought  to  have  been 
other :  H<^  ought  to  have  been  a  prince  who  hated  preroga* 
tive  ;  who  was  defirous  of  keeping  the  right  of  the  crown 
within  its  cgnilitutional  limits,  and  by  no  means  of  extend- 
ing it  beyond. 

The  next  arc  mere  private  opinions  given  by  great  law-  r  ^^6  1 
yers,  but  in  pri^te.  Though  the/  will  have  great  weight, 
2i  far  as  extra-judiciat  opinioos  in  courts  of  law,  they  arr  not 
leading  principles  of  decifion  :  And  had  any  private  opinion 
been  deriliyc  this  Caufe  had  never  been  now  before  the 
courts  No  man  reveres  opinions  of  men  of  great  abilities 
more  5  but  there  is  not  the  opinion  of  any  man  which, 
lUndijig  iimply  on  the  footing  of  authority,  I  fliall  not 
tkink^  it  perniitt^  to  qucftion :  And  even  the  grcateft 
have  been  heretofore  queftioned  fucccfsfiilly.  I  never  could 
be  deterred  by  great  opinions  when  I  conlidered  by  what  au- 
thorities the  liberty  of  the  preft  has  been  oppofed  ;  by  what 
a»Khorities  the  claim  of  fhip-money  was  fupportedj  and 
u  h:tt  the  event  was  upon  boch  thofe  qucftions. 

What  was  done  upon  the  forfeiture  of  the  charter,  be-  Wh»t  ww 
fore  the  revolution,  is  no  duthority;  but  rather  an  argu- ^Z^^*^''^ 
♦.nent  of  error.  After  the  revolution  fome  lawyers  gave  ji^^q  ^nly  a 
their  opinion  for  collcfting  the  revenues  as  they  ufed  to  be  temporary 
coUefled ;  this  was  done  only  in  the  interval  of  fufpenlioh  proviuon, 
of  legiflature. 

A  queftian  of  this  nature,  a  power  of  a  kind  like  this 
is  not  to  be  gathered  from  authorities  and  circumftances 
fuch  as  have  l)een  ftatcd.  Mr.  Attorney-general  was  fup- 
pofing  an  inftant  aWogation  of  all  former  laws.  I  did  not 
fay  lb  when  it  w^  a  conqueft.  There  arc  fome  unalterable 
taws  to  continue.  As  to  the  objection  made  of  claiming  of 
property,  the  mode  mufl  remain  till  the  King  appoints  by 
his  executive  power. 

My  Lord  Vaughan  fays  the  fubje£b  don't  acquire  a  pro-  -^^  ^^^^ 
pert  J  in  the  foil.    If  the  inhabitants  had  been  turned  out  of  ment  or 

it  diipttce 
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xfiootthe 
property  of 
thcfblL 


it  it  would  have  been  in  the  King.  In  the  idea  of  tlwscoaa- 
try  the  property  was  originally  in  the  King  of  all  bn^ 
If  Mr*  Attorney-general  has  been  contending  on  this  as  2 
fecdal  right,  the  argument  would  liave  had  weight ;  hut  wc 
are  noC  arguing^  for  the  property  of  the  foil. 

The  fttbJedU  of  EngWd  have  2  right  to  the  Englifh  brn : 
They  have  a  right  tu  afiemUe :  And  the  reafon  why  tht 
King  never  fays  to  then\  that  he  will  call  aOemblles  as  fcor> 
as  convenience  permits  and  occafion  fhall.  reqiiire  is,  hz- 
cmjTc  in  this,  country  convenience  always  permits,  and  ccr:- 
iion  requires.  But  ftill  the  trufl  of  calling  Acsa.  is  rcpofcd 
in  the  King. 

Mr.  Attorney-general,  after  having  difcufled  the  point 
of  fovercignty  in  the  cafe  of  Ireland,  with  rcfpcft  to  their 
aflcmbljes,  lias  faid  this  is  in  execution  of  authority  in  tlic 
King  ;  if  fb  then  tl>e  laws  were  there  before,  and  alletdbHes 
called  upon  the  fame  terms  as  in  England^  And  that  the 
z&s  concernmg  them  were  by  authoricy  of  parliament. 
E  ^3^  1       With  refpcdV  to  the  power  of  the  King  to  make  I»ws. 

'He  can  make  no  oiher-kws  than  what  fhall  have  been 
made  by  the  conflitutioual  aUcmhlies  *»  he  can  repeal  none ; 
nor  alter  without  thenu 

Mr.  Attorney-general  fays  that  by  his  proclamation  the 
King  promlies  that  he  will  grant  them,  the  privilegjcs  of  ^i> 
tiih  fub^efb  1  but  tlien  this  proiniie  cannot  take  e££t  be- 
fore tlie  governor  bnds,  and  an  aHeiubly  is  called  :  and  im- 
mediately on  hr>  l*nding»  and  before  an  ahflicmbly  can  be 
called,,  he  has  a  right  to  levy  in>po(b. 

1  take  the  comhii<5ti on  to  be>  that  the  peoiiiHe  take^ 
place  from  the  time  of  ifllilng  it :  A  con ftitmion  takes  plKC 
Munt  Jiately.  Wc  are  not  leli  gcMrei-neil  by  the  laws  of  tins 
country  ba:aure  a  p«rliam.ent  b  not  conftantly  ^ting. 

This  cannot  be  diftiuguiihed  £ro4ii  the  cafe  of  any  oth.T 
colony  y  ^nd  if  tlie  power  claimed  be  in  this  cafe  dlCdloMCir, 
the  colonies  in  general  will  tlien.  aft  all  of  them,  with  tiu 
fame  dcjiendence  on  the  fuprerae  kgifliturc*  and  the  f^ - 
conformity  in  tlie  princii^es  of  the  liritifh  conftitutiun-  If 
othcrwife,  tlicrc  will  Ix:  DritiOi  fubjc£b  under  the  UitjC 
name,  and  with  the  lame  nominal  riglits,  (oom^  tree  :inJ 
others  in  unconrritutional  fal^c^tion. 

Lord  iLuisfield — T  doii't  rememlxx  its  being  ^rgccJ  na 
this  cafe  on  tiie  quefiioa  whctl].er  tliere  is  aay  auiharir^ 
which  confiders  Brciigny  as  z.  part  of  the  dominions  t»f  ti^ 
crown  of  England.  Jy:^t'ch:c  and  Fxcbu  he  held  as  Lcir 
to  the  hauf^  of  Anjuiu 

Th: 


That  tfie 
promife  is 
•biij^tory 
from  the 
«me  of  if- 
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Tke  ports  fcparatcd  from  the  crown,  and  coofidered  as^ 
feodal^  were  governed  by  a  defpotic  authority.     It  appears 
that  Calais  had  the  procefs  and  judicial  writs  of  this  court. 
Writs  of  error  returnable  to  this  court. 

How  do  you  underiland  the  capitulation  ?  .  . 

A  ceffion  is  not  necefiary  to  a  conqueft ;  it  is  not  necef- 
fjjy  for  the  right.  Jamaica  never  has  been  ceded,  I  believe, 
to  this  hour. 

How  do  you  underhand  the  capitulation  ?  There  is  an  ar- 
ticle that  they  fhall  pay  no  other  duties  but  what  they  paid 
to  the  King  of  France. 

Mr.  Juftice  A/lon — Firft  of  all  in  this  fpecial  verdift  the 
articles  of  capitulation,  fome  of  them,  are  ftated.     I  don't 
underftand  how  the  capitulation  and  treaty  of  peace  agree.  C  73^  ] 
But  I  am  to  judge  upon  the  verdid. 

28  November.     Campbell  and  HalL 

Judgment  of  the  court  was  this  day  given  by  Lord  Mans-' 
fiAd. 

In  this    caufe  of  AUxandi^r    Campbell  againft    William 

HalL 

This  is  an  aftion  brought  by  the  plaintiff,  who  is  a  natu-  q^, 
nl^rn  iiibje£k  of  Great  Britain,  and  who,  upon  the  third 
of  May,  1763,  purchafed  lands  in  the  iiland  of  Grenada. 
And  it  is  brought  againft  the  defendant,  WUliam  Hall^  who 
was  coUe^or  for  his  Majei^y  at  the  time  of  levying  the  im- 
poft,  and  of  the  aAion  brought,  of  a  duty  of  four  and  an 
half  per  cent,  upon  goods  exported  from  the  ifland  of  Gre- 
nada. And  it  18  to  recover  a  fiim  of  money  which  was  le- 
vied by  the  defendant  and  paid  by  the  plaintiff,  as  for  this 
duty  of  four  and  an  half  ^^r  cent,  for  fugars  which  were  ex- 
ported from  the  ifland  of  Grenada,  from  the  eftate  and  by 
the  confignment  of  the  plaintiff. 

And  the  cafe  is  laid  upon  money  had  and  received;  and 
plaintiS^  ^  for  money  paid  without  confideration,  the  du« 
ties  having  been  impofed  without  fufiicient  or  lawful  autho- 
rity to  warrant  the  fame,  demands  judgment  to  recover  the 
fame  againd  the  defendant. 

And  it  is  ftated  in  the  fpecial  verdict  that  the  money  is  not 
paid  over,  but  continues  in  the  defendant's  ^nds,  byton- 
i'ent  of  the  attomey<-geneFal,  for  his  Majefty,  in  order  that 
the  qacftion  may  be  tried. 

The  fpecial  vefdift  ftates  Grenada  to  have  been  conquered 
bjthe  Britifli  arms  from  the  French  King  on  the  feventh 
cf  February,  1 762.     The  iiland  of  Grenada  ceded  by  capi- 
tulation; 
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ttilatioti ;  and  t^  tapSttthtion  upon  wliich  tbtj  iwrtodcrcd 
was  "by  rcFerence  to  the  capitulation  u^n  which  the  ifland  of 
Martinico  had  been  fwrrcndered. 

The  fpecial  vcrdift  then  ftates  fomc  articles  of  that  a;>i- 
tulation,  particularly  the  fifth,  which  grants  that  GresaJi 
fhall  be  governed  by  its  own  laws  till  his  Majeft/s  plcafuit  be 
known. 

Continuance  of  property,  religion,  honours,  privilcgc-s 
dnd  exemptions,  is  demanded.  They  are  referred  to  the 
article  lad  ftatcd  for  anfwer,  which  is,  that  the  itih^tant^ 
being  fubjefts  of  Great  Britain,  will  enjoy  theii^  property 
and  the  fame  privileges,  derived  from  their  fiibjeSioa,  2% 
his  Majcfty*s  other  iflands. 
r  -^-.  ^  Eighth  article.  That  they  (hall  be  (ub^eft  only  to  the  ca- 
7jy  J  pjtation  taximpofed  byhis  \4ajeftythcKingof  France,  cx- 
pences  of  juftice  and  public  government  to  be  paid  om  of 
the  King's  domain. 

Referred  to  the  7th  article,  which  ftates  the  rule— and 
refers  to  the  duties  t>aid  by  the  inhabitants  of  the  Leeward 
iilands. 

The  nttt  inftniment  is  the  treaty  of  peace  the  icth  or 
February,  1^63^  which  ftates  the  ceffion,  and  other  arti- 
cles not  material. 

The  next  and  material  inftrtiment  which  they  ftatc  is  a 
}>rocIamation  under  the  great  feal,  the  7th  of  OAober  x  ;6;i 
reciting  thus : 

^  Whbreas  it  win  greatly  contribute  to  the  fettling  of  our 
'<  faid  iflandSj  of  which  Grenada  is  one,  that  they  be  id- 
««  formed  of  our  love  and  paternal  care  (or  the  lil>erties  anJ 
<«  rights  of  thofe  who  are  or  (hall  be  inhabitants  thereof; 
*<  we  have  thoirgh):  fit  to  putiliih  and  declare  by  this  our 
*'  proclamation,  that  we  ha^'e  by  our  letters  patent  unucr 
<*  our  great  feal  of  fereat  Britain,  whereby  our  faid  gowrn- 
*«  ments  are  conftitutcd,  giving  exprefe  power  and  dircc- 
•*  tion  to  our  governors  of  our  faid  colonies  reipecHvel^-, 
««  that  fo  fb6n  as  the  (late  and  circumftanccs  of  the  faid  t"- 
«  lonies  will  admit  thereof,  they  fhall,  with  the  ad^ce  ^nd 
*«  confent  of  our  faid  council^  call  and  funimon  general  a.- 
*<  fcmblics,  in  fuch  manner  and  form  as  is  ufcd  in  theothrr 
"  colonics  under  Our  irtimediate   government.     And  ^e 
"  have  alfo  given  power  to  the  faid  governors,  with  the  aJ- 
"  vice  and  confent  of  our  faid  council  and  aflembly  of  rr- 
*«  prefcntatlves  as  aforfcfa?d,  to  make,  conftitute  at>d  erdain 
•*  laws,  ftatutcs  and  Ordinances  for  the  pnWic  peace,  wet- 

«*  fore, 
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^  fere  and  goo4  government  of  our  faid  colonies  and  the 
'*  inhabitants  thereof,  as  near  as  may  be  agreeable  to  the 
**  hws  of  Sngland,  and  under  fach  regulations  and  re* 
"  ftrifdons  as  are  ufcd  in  our  other  colonies."' 

Then  follow  letters  patent  under  the  great  feal,  or  rather 
a  proclamation  of  the  26th  of  ^larch  1 764,  whereby  the 
Ki^^  recites,  th:)t  he  had  ordered  a  furvey  and  divifion  cf 
the  ceded  iflandsn  as  an  invitation  to  all  purchafers  to  come 
and  purgh^fe  upon  terms  and  conditions  fpeci£ed  in  the  pro« 
clamajjoxu 

Tbc  next  inflbrutnent  ftate4  in  the  verdift,  letters  patent 
onthepjthoif  Aprii  1764,1  gives  commifi^n  and  authority 
to  Robtri  MelvilU^  Efqv  appointed  Governor  of  this  iiland 
of  Gr^nad^f  to  fummon  s^flemblies  as  foon  as  the  iituation 
and  cirxrumftanc^  of  the  ifland  would  admit ;  and  to  make 
laws  to  all  the  ufual  forms,  with  reference  to  the  other 
plantatiops  wh^e  aiTemblies  are  eftabli£hed. 

The  Governor  arrived  in  Gtenada  the  14th  of  December  C  74®  3 
1764;  before,  the  end  of  i7$5f  particular  day  not  ftated^ 
the  aflemblies  a£hially  met :  But  before  the  arrival  of  the 
Governor  in  Grenada,  indeed  befoce  his  commiffion,  and 
befor^e  his,  departure  from  London,  there  is  another  inftru* 
tnent  upon  the  validity  of  which  the  whole  ttims. 

Letters  patent  imder  the  great  feal,  bearing  date  the  aqth 
of  July  1 764,  reciting  that  in  ^arbadoes,  and  all  other  of 
the  Britiih  Leeward  ifUnd$,  a  duty  of  four  and  an  half  per 
cent,  is  psud  upon  goods. exported;  and  reciting  farther  : 

**  Wherea^  it  is  convenient  and  expedient,  and  of  great 
*'  importance  to  our  other  fugas  colonies,  that  the  like  du*- 
**  tics  fliould  take  place  in  Grenada ;  we  do  hereby  by  vir- 
^  tue  of  our  authority  and  prerogative  royal  ordain  that  an 
"  impoft  of  four  and  ^n.  hajf  per  cent,  in  fpecie  flialV  from 
^  and  after  the  29th  day  of  September  next,  be  raifed  and 
**  paid  to  us,  our  heirs  and;  fiicceilbrs,  for  and  upon  all 
^^  dead  commoditiiSSL  of  tJbye  grovrth  or  produce  of  our  faid 
^  iilaiul  of  Grenada.  tJbat  ih'^W  be  (hi^^d  oflT  from  the 
^'  fame,  in  lieu  of  all  cuftoms  and  impoft  duties  hitherto 
^^  coUedled  upon  goods  imported  and  exported  into  and  out 
*'  of  the  fiiid  iilandi  undor  the  authority  of  his  moft  Chri£- 
^  tian  Ma^efty,  aad  that  the  fan>e  (hall  be  colleAed :  Then 
^  it  goes  on  with  reference  to  the  iiland  of  Barbadoes  and 
"  the  other  Leeward  iflands/' 

The  jury  find  that  in  b£k  (iich  duty  of  four  and  an  half 
per  cent,  is  paid  to  his  Majofty  in  all  the  Britifh  Leeward 
iilands. 

And 
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And  they  find  feveral  z&s  of  ailembly  which  are  refer^ 
rible  to  the  ftatc  of  the  feveral  iflands,  and  which  I  fluU 
-  not  ftate,  as  they  are  public »  and  every  gentleman  may  have 
accefs  to  them* 

Thefe  letters  patent  of  the  20th  of  July  1764,  with 
what  I  ftated  in  the  opening,  are  all  that  is  material  in  this 
fpecial  vcrdift. 

Upon  the  whole  of  the  cafe  this  general  queftion  arifcs, 
I>eing  the  fubftance  of  what  is  fubniitted  to  the  court  hj 
the  verdift ;  «  Whether  thefe  letters  patent  of  the  20th 
<*  of  July  1 764,  are  good  and  vaEd  to  abrogate  the  French 
•«  duties,  and  in  lieu  thereof  to  impofc  this  duty  of  four 
<<  and  an  half  per  cent."  which  is  paid  by  all  the  Leewani 
lilands  fubjeA  tp  his  Majeily. 

That  the  letters  are  void  has  been  contended  at  the  bar, 
upon  two  points. 

ift.  That  although  they  had  been  made  before  the  pro- 
'  clamation,  the  King  by  Ins  prerogative  could  not  have  im- 
pofed  them. 

2dly,  That  although  the  King  had  fufiiclent  authority 
before  the  20th  of  July  1764,  he  had  divefted  himfelf  of 
••that  authority  by  the  proclamation. 

A  great  deal  has  been  faid  and  authorities  cited — relatire 
to  propofitions  in  which  both  fides  exa£tly  agree,  or  which 
are  too  clear  to  be  denied.  The  ftating  of  thefe  will  lead 
us  to  the  folution  of  the  firft  point. 

ift.  A  country  conquered  by  the  Britifh  arms  becomes  a 
dominion  of  the  King  in  right  of  his  crown,  and  therefore 
ncceffarily  fubjecl  to  the  legiflative  power  of  the  parliament 
of  Great  Britain. 


ift.  That  ■' 

country 

conquered 

by  the  Bri- 

ti(harm& 

becomes 

fubjed  to 

the  crown,  and  therefore  ftate  or  legiilation  of  Great  Britain. 


ad.  The 
conquered 
are  fubjeds, 
not  aliens 
or  enemies. 
3d.  Articles 
ofcapituIa*> 
tion4ind 
cefl^on  fa- 
cred  and  in- 
violable. 
4th.  The 
law  and  le» 
giilatio&of 


2dly,  The  conquered  inliabitants  once  received  into  the 
conquerors  proteftion  become  fubjefts  -,  and  arc  univcrfally 
to  be  confidered  in  that  light,  not  as  enemies  or  aliens. 

jdly.  Articles  of  capitulation  upon  which  the  ccmqucft 

is  nurendercd,  and  treaties  of  peace  by  which  it  is  ceded, 

are   facred  and  inviolable^    according    to  their  true  in- 
tent. 

4thly,  The  law  and  legiflation  of  every  dominion  equally 
affcfts  all  perfons  and  property  within  the  limits  thaeof, 

and 
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and  IS  thz  tmT  r-ziz  For  the  dcciSon  of  all  qncftions  wMch  crrry  cc«n- 
arifc  rficrc:  Whoever  purchafe,  fucs  or  livrs  there,  puts  ^cS*"*^^^ 
himfelf  under  the  \z\r%  oF'thc  place,  and  in  the  fituation  of  ^y  rubicet 
its  inhabitants.     An  Engliflinnan  ia  Minorca  or  the  Iflc  of  within  its 
Maa,  or  the  plantation^,  ha^  no  diiliscl  right  5rom  the  na-  £«««- 
tives  while  he  rrontinacs  there. 

pMj,  Laws  of  a  c^ncpered  country  contmne  TintH  they  5t*»«  Tlw 
are  altered  bj  the  conqneror.     The  jufticc  an  J  antiqtiity  of  ^^^^  » 
this  maxim  is  uncontrovertible ;  and  the  abitird  exception  ^"2^^ 
as  to  pagans,  in  CaIwH*s  cafe,  ihews  the  univ crfaiity  of  the  chrifUaa  wr 
maxim.     The  exception  could  not  cxift  before  the  Chriftian  ^pn.  eon- 
xra,  arJ  in  all  proba'TiUty  arofc  from  the  mad  enthuSafm  ^°^°^ 
of  the  Croifades. — In  the  prefent  cafe  the  capitulation  ex-  the  cooqve- 
prefsly  provides  and  agrees,  that  they  ftali  continue  to  be  ror. 
goTcmcd  by  thair  prefcnt  lavrs,  until  his  Majel^s  pieafure 
lie  farther  known. 

6thl7,  If  the  King  has  p.o:ver  (and  when  I  fay  the  King,  ^i,.  -That 
I  mcaa  in  this  cafe  to  be  unierflooi  ««  without  concurrence  the  King 
**  of  parliament**)  to  mike  new  hws  for  a  conqaered  coun*  ^^^'^T  ««  - 
trr,  tlt^s  •  being  a  powa*  fubcrdinatc  to  his  own  authority,  as  JJJ^  ^^^ 
a  part  of  the  fu«renie  legiflature  in  parliament,  he  can  make  conquered 
none  which  arc  contrary  to  fundamental  principles ;  none  country, 
excepting  from  the  laws  of  trade  or  authority  of  parliament^  faSb*^*" 
or  privileges  cxduiivc  of  his  other  fubjefts.  t»l  pH^^ 

jramft  the  laws  of  tx*de  w  ^vthantj  «f  parliAiDcat,  or^iTia^  priviksct  ciclufivK4tf  i^ 
fttfacT  fuh^A», 

The  prcfent  proclamation  h  an  afl  of  this  fubordinatc  [  ♦74a  J 
icgidativc  power :  If  made  before  the  nth  October  1763, 
it  would  have  been  made  on  the  moi^  reafonable  and  equita- 
ble grounds;  jputting  the  iiland  of  Grenada  on  the  fame 
footing  as  the  other  iHands. 

If  Grenada  paid  more  duteis,  the  injury  would  hare  been 
to  her;  if  Icfs,  bo  the  otlier  iflands. 

It  would  have  been  carrying  the  capitulation  Into  execu- 
tion, which  g^vc  hopes,  if  any  new  duties  more  were  laid 
on,  their  condition  wouid  be  the  iame  as  that  of  the  other 
Leeward  Iflands. 

The  only  qizeftion  which  remains  then  is,  whether  the 
King  had  power  after  the  4th  of  February  1763,  of  him- 
felf«  to  impofe  this  duty. 

Taking  thcfe  propolitions  to  be  granted,  he  has  a  legifla- 
tive  power  over  a  ronquered  country,  limited  to  him  by  the 
conflitution,  and  fubordinate  to  the  conflitution  of  parlia- 
ment i  and  a  power  to  grant  or  refufe  capitulation. 

If 
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Tb»t  the  If  he  refufesy  and  puts  to  the  fvrord  or  cxtiipstes  the  in- 

^hb in^  habitants  of  a  country,  obtaining  it  by  conqueft,  the  lands 
K^cdwrtii  ^c  ^  >  ^<^  ^^^^  [dants  a  colony,  the  new  fettlers  fiure 
the  King,  the  land  between  them,  fubjeft  to  the  prerogative  of  the 
property  in  conqucror.  If  he  receives  them  into  obedience  and  grants 
^^^^"  them  property,  he  has  power  to  fix  a  tax.  He  is  intruitcd 
bads  and  with  the  terms  of  making,  peace  at  his  difcrction ;  and  he 
term*  of  may  retain  the  conqueft  or  yield  it  up,  on  fuch  condition  as 
^«;ft>      he  fhaU  think  fit  to  agree. 

fiooilitiitioii 

oC  thecoQfuered  country. 

This  is  i^ot  a  matter  of  difputcd  right;  it  has  hitherto 
been  uncontrovtarted  that  the  King  may  change  part  or  all 
€»f  the  political  form  of  govQrnipent,   over  a  conquered 
dominion. 
''^^^"^         To  go  into  the  hiftory  of  coi^qxiefts  mad^  by  the  crown 
^tM^   of  England.     The  alteration  of  the  laws  of  Ireland,  has 
fsiiKipk*.    been  much  diicufi(^d  by  the  lawyers  and  writers  of  great 
fame*     No  man  ever  faid  the  change  was  made  by  the  par- 
liament i  no  man,  unlers  perhaps  Mr.  Ms/ytteux^  etcr  faid 
the  King  could  not  do  it. 

The  nft,  in  tnith,  after  all  the  refearchcs  that  could  be 
made,  comes  out  clearly  to  be  as  laid  down  by  Lord  Chief 
Jufticc  Vaughan, 

<<  Ireland  received  the  laws  of  England  by  the  charters 
^<  and  command  of  //.  2.  King  Johui  H,  3.  and  he  adds, 
«  &c.  to  take  Edward,  and  the  fucccflbrs  of  the  prince* 
*'  named.  That  the  charter  12  King  John,  was  by  aflent 
«'  of  parliament  in  Ireland,  he  fliews  clearly  to  be  a  mif- 
«*  take.  Whenever  a  parliament  was  called  in  Irdand^ 
*•  that  change  in  their  conftitiition  was  without  an  aft  oi 
**  parliament  in  England,  and  therefore  muft  have  been 
•«  derived  from  the  King.^ 

Mr.  Barrington  is  well  warranted.  TTic  12th  of  Ed^ttrd 
I  ft.  called  the  ftatutc  of  Wales,  is  <fcrtainly  no  more  than 
a  regulation  made  by  the  King  as  conqueror,  for  the  go- 
vernment of  the  country,  which  the  preamble  fays  was  thca 
totally  fubdued ;  and  however  for  purpofes  of  policy  he 
might  think  fit  to  claim  it  as  a  fief,  appertaining  to  the 
realm  of  England,  he  could  never  tliink  himfelf  intitlcd  to 
make  laws,  without  aiTent  of  parliament,  to  bind  the  iab* 
jcdU  of  any  pait  of  the  realm.  Tlicrcfore,  as  he  did  make 
laws  for  Wales  without  afient  of  parliament,  the  cl<ar  coo- 
fequence  is,  he  governed  it  as  a  conqueft  :  Which  was  his 
title  in  h&,  and  the  feodal  right  but  a  fi<^on. 

Berwick, 
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Berwick,  after  Ae  conqueft  of  it^  was  governed  by.thar- 
tors  from  the  croun,  till  the  reign. of  jfamts  the  ift,  with- 
out interposition  of  parliament. 

Whatever  changes  were  made  in  the  lam  of  Gafcony,  G«fcQigac, 
Guycnnc  and  Calais,  muft  have  been  under  the  King's  an-  ^YSSi. 
tliority }  if  by  aft  of  parliament  that  aft  would  be  extant, 
fur  they  were  conquered  in  the  reign  of  Edward  the  third ; 
and  aU  the  afts  from  that  reign  to  the  prcfent  time  are  ex- 
tant; ;aid  in  fome  aft$  of  parliament  there  are  commercial 
regulations,  relative  to  each  of  the  coaquefts  which  I  have 
Diined  \  none  mailing  any  change  in  th^ir  conftitution  and 
Iaw5.  , 

Yet  as  to  Calais,  tfaa*e  was  a  great  change  made  in  their 
cop(tkution,  for  they  were  fummoncd  by  writ  to  fend  bur- 
gefies  to  the  Engliih  parliament ;  and  as  this  was  not  by 
^ct  of  parliament,  it  muft  have  been  by  the  fole  aft  of  the 
King.  _ 

Wkh  regard  to  the  inhabitants,  their  property  and  trade,  Gibraltar. 
3t  Gibraltar,  the  King,  ever  iince  that  conqueft,  has  from 
time  to  time  m^e  orders  and  regulations  fuitable  to  the 
condition  of  thofe  who  live,  trade,  or  enjoy  property  in  a 
garrlftm  town. 

Mr.  Actomeyi-General  has  alluded  to  a  variety  of  in-  C  744  ] 
ftances,    fcvcral  within  thefe  twenty  years,    in  which  the  Minorca. 
King  has  exercifed  legiflation  over  Minorca.     In  Minorca 
it  has  appeared  lately,   that  there  are  and  have  been  for 
years  bade  a  great  many  inhabitants  of  worth,  and  a  great 
trade  carried  on. 

If  the  King  does  it  there  as  coming  in  the  place  of  the  That  ai  m 
King  of  Spain,   becaufe  their  old  conftitution   continues  Minorca 
(which  by  the  by  fa  another  proof  that  the  conftitution  of  «!>«  Spanilh 
Engbnd  does  not  neceflarily  follow  a  conqueft  by  the  Sling  fubfifts^^o^ 
of  England)  the  fame  argument  applies  here ;  for  before  in  Grenada, 
the  7th  of  Oftober,    1763,  the  conftitution  of   Grenada  l>«f*"'J '^^ 
continued,  and  the  King  ftood  in  the  pUce  of  their  for-  1^^^^^^ 
nier  Sovereign.  the  Frenchl 

After  the  conqueft  of  New  York,  in  which  moft  of  the  ^^  York, 
old  Dutch  inhabitants  remained.  King  Charles  the  fecond 
changecl  their  conftitution  and  political  form  of  goveniF- 
ment,  and  granted  it  to  the  Duke  of  T^rk^  to  hold  from 
\iv^  crown  under  all  the  regulations  contained  in  the  let- 
ters patent* 

Eee  1% 
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Rcafon  af-  It  h  not  to  bc  Wandered  that  an  adjodgcd  cafe  in  point 
iignedwhy  j^  ^^  ^^  ^^  found;,  no  difputc  ever  was  ftartcd  Wore 
there  are  no  ,      __,.      ,    ,      .^     .         .   f  ^       r 

cafw.  That  "po"  ^^c  King  s  legiflativc  right  over  a  conqudt :  It  nevtr 
tJicre  never  VTus  denied  in  a  court  of  law  or  equity  in  Welhninftcr- 
was  a  doubt  Hall,  ncvcr  was  queilioned  in  parliament. 

i^g  had  a  Icglfiative  power  over  a  conquered  covntry. 

Lord  Cokv's  report  of  the  arguments  and  refolutions  cf 
the  judges  in  Ccdvins  cafe  lays  it  down  as  clear.  (And  i\\n 
ftrange  extrajudicial  opinion,  as  to  a  conqucft  from  a  pa- 
gan country,  will  not  make  rcafon  not  to  be  rcafon,  am! 
•  F8^  '7-  law  not  to  be  law,  as  to  the  reft.)  And  the  book  fays,*  that 
if  a  King — I  omit  the  difkinftion  between  a  chriftian  and 
infidel  kingdom,  which  as  to  this  purpofe  is  wholly  grouriti- 
Icfs,  and  moft  defervedly  exploded — «  If  a  King  come  to 
•*  a  kingdom  by  conqueft,  he  may,  at  his  pleafiire,  alttr 
«<  and  change  the  la^vs  of  that  kingdom ;  but,  until  he 
«  doth  make  an  alteration,  the  ancient  laws  of  that  kinq- 
«*  d cm  remain:  But  if  a  King  hath  a  kingdom  bj  dtf- 
«  cent,  there,  feeing  by  the  laws  of  the  Ungdom,  he 
**  doth  inherit  the  kingdom,  he  cannot  change  the  lav  < 
*<  of  himfelf  without  confcnt  of  parliament.  (Plainiy 
"  fpeaking  of  his*  own  country  where  there  is  a  parlii- 
«  ment.*') 

«*  Alfo,  if  a  king  hath  a  kingdom  by  conqucft,  as  Kin^^ 
««  Herry  the  fecond  had  Ireland,  after  King  Juhn  bal 
«^  given  to  them,  being  under  his  obedience  and  fubWc- 
"  tion,  the  laws  of  England  for  the  government  of  the  r 
'*  native  country,  no  fucceeding  King  could  alter  the  fsir.o 
<«  without  parliament.  '  Which  is  very  juft,  and  it  necc  *' 
[  745  1  "  farily  includes  that  King  John  himlelf  could  not  alttr 
"  the  grant  of  the  laws  of  England." 

liefides  this,  the  authority  of  two  great  names  bas  been 
cited,  who  toi^k  the  propofition  for*  granted.  And  thouc^ 
opinions  of  counfcl,  wliethcr  afting  officially  in  a  put:l\ 
charge  or  in  private,  arc  not  properly  authority  to  found  j 
decilion,  yet  I  cite  them; — not  to  eftabliih  fo  clear  a  poin', 
bi:t  to  ihcw  that  when  it  has  been  matter  of  Icga}  cnou> ) 
the  anfwer  it  has  received,  by  gentlemen  of  eix^inent  ch:- 
rac^er  and  abilities  in  the  profeliion,  has  been  tmmedistt 
aixi  without  heiitatlon,  and  conformable  to  thde  priii- 
ciples. 

'-  in 
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In  1722,  the  aflcmbly  of  Jamaica  refofing  the  ufual  fup-  Tbeopauflo 
plies,  it  was  referred  to  Sir  Philip  Torke  and  Sir  CUrmnt  y^^^ 
IVorgr,  what  was  to  be  done  if  they  fhould  periift  in  their  sir  clement 

refuial.  Worye  in 

17*1,  with  rcfped  to  Jamaica 

Their  anfwcr  is — *'  that  if  Jamaica  was  ftill  to  be  con- 
<<  fidered  as  a  conquered  country,  the  King  had  a  right 
'^  to  lay  taxes  upon  the  inhabitants ;  but  if  it  was  to  be 
*<  contidered  in  the.  fame  light  as  the  other  colonies,  no 
<<  tax  could  hz  impofcd  upoa  the  inhabitants,  but  by  an 
*•  atlembly  of  the  ifland,  or  by  an  aft  of  parliament,** 

The  diiUniHon  in  law  between  a  conquered  country  and 
a  colony  they  held  to  be  clear  and  indifputablc  j  whether, 
a  to  the  cafi:  before  them  of  Jamaica,  that  ifland  remained 
a  conqueft  or  was  made  a  colony  they  had  not  examined. 

I  liave,  upon  former  occaiions,  traced  the  conflitution  of  ^J*^  m^ 
Jamaica  as  for  as  there  are  books  or  papers  in  the  offices :  ^jhabitMit*. 
I  cannot  find  any  Spaniard  remained  upon  the  ifland  fo  late 
as  the  rcftoration  ;  if  any,  they  were  few. 

A  gentleman,  to  whom  I  put  the  queftion  on  one  of  the 
arguments  in  this  caufe,  faid  he  knew  of  no  Spanifh  flave 
of  the  white  inhabitants  of  Jamaica ;  but  there  were  amongft 
the  negroes, 

The  King,  I  mean  Charles  the  fecond,  after  the  reftora-  Original 
doQ  invited  fettlcrs  by  proclamation,  promiiing  them  his  ^jn^t^^on 
protection*    Reappointed  at  firft  a  governor  and  council  nyjnS^*^ 
only ;  afterwards  he  granted  a  commiffion  to  the  governor  nuuca. 
to  call  an  aflembly. 

The  conftitution  of  every  province  immediately  under 
the  King  has  arifen  in  the  fame  manner ;  not  by  the  grants, 
but  by  the  commiffion  fubfequent  to  call  an  aflembly.  And 
tiiereS^re  all  the  Spaniards  having  left  the  ifland,  or  having 
b^en  killed  or  driven  out  of  it,  the  firft  fettling  was  by  an 
EngUni  colony,  who  under  the  authority  of  the  King 
planted  a  vacant  ifland,  belonging  to  him  in  right  of  his  [  ^^(J  j 
crown. 

The  like  is  the  cafe  of  the  iflands  of  St.  Helena  and  St. 
John's,  mentioned  by  Mr,  Attorney-General. 

A  maxim  of  conftitutional  law  with  aU  the  judges  in  Co/- 
wVs  caie,  and  two  fuch  men  in  modem  times  as  Sir  Philip 
T'^rke  and  Sir  Ckment  JTorge,  I  take  it  for  granted  will  ac- 
quire (bme  authority,  even  if  there  were  any  thing  which 
Dthcrwife  made  it  doubtful  ^  but  on  the  contrary  no  book, 
E  c  e  2  no 
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no  faying  of  a  judge,  no  not  even  on  opinion  of  anv  counfel 
pnbHc  or  private,  has  been  eked ;  no  inftance  is  to  be 
found  in  any  period  of  our  hUlory  vrbttc  k  wtf  evtr 
queftioned. 

Opinion  on       The  counftl  for  the  plaintiff  undoubtedly  laboured  this 

the  fecood   p^j^t  from  a  diffidence  what  might  be  our  opinion  on  the 

^^^^'         fccond. 

But  upon  full  confideration  Tfre  arc  all  of  opinion  thit  be- 
fore the  20th  of  July,  1764,  the  King  had  precluded  him- 
fclf  from  an  cxcrcifc  of  the  Icgiflativc  authority  by  virtue 
rf  his  prerogative,  which  he  had  before  over  the  iflaDJ  of 
Grenada. 

The  firft  and  material  inftniment  is  the  proclamation  of 
the  7th  of  Oftober  1763.  See  what  it  is  that  the  Kin: 
ftys,  and  with  what  view  he  fays  it ;  how  and  to  what  he 
engages  himfcif  and  pledges  his  word,  «*  whereas  it  wi:! 
<*  greatly  contribute  to  the  fpeedy  fettling  our  faid  nc^v 
«*  governments,  that  our  loving  fubjcfts  fhouid  be  ni- 
^«  formed  of  our  paternal  care  for  the  fccurity  of  the  liber- 
*<  ties  and  properties  of  thofe  who  are  and  fliall  bccoir' 
<«  inhabitants  thereof ;  we  have  thought  ifit  to  puMilh  2tA 
<«  declare  by  this  our  proclaination,  that  we  have  in  the 
««  letters  patent  umlcr  our  great  fcal  of  Great  Britain,  by 
"  which  the  faid  governpients  arc  conftituted,  ghm  cx- 
♦<  prefs  power  and  direftron  to  our  governors  of  our  fai^i 
<«  colonies  rcfixrftively,  that,  fo  iboA  as  the  ftatc  an  J 
«<  circomfbinces  of  our  f«iiJ  colonies  will  admit  thereof, 
*»  the^  fliall  with  the  advice  and  cottfent  of  the  mcmKrs 
•*  of  our  council  fummon  and  call  general  afftmhlies  (ani 
«  then  follow  the  direflions  for  that  purpofe.)  And  to 
«*  wliat  end  ?  To  make,  conftitute  and  ordain  laws,  ib- 
•<  tutcs,  and  oTilinances,  for  the  public  peace,  welfare  anJ 
••  good  of  cur  faid  colonics  (of  which  this  of  Grenada ;? 
**  one)  and  of  th»;  people  and  inhabitants  thereof,  as  u^v 
<<  as  may  be  ngreeablc  to  the  laws  of  England.*' 

With  what  view  is  the  promilt  reciting  the  commiffion 
a£Uially  given  ?  To  invite  fcttlers ;  to  invite  fubjefts.  Wh;  ? 
The  realbn  is  given.  They  may  think  their  liberties  ar..' 
properties  more  fccurc  when  they  have  a  legiflative  aflbnblv. 
The  governor  and  council  depending  on  the  King  he  cun 
recall  them  at  pleafurc,  and  give  a  new  frame  to  the  con- 

^L  747  ]   ftitirtion  ;  but  «ct  fo  of  the  other  which  has  a  negative  oa 
thofe  parts  of  the  legiflaturc  which  depend  on  the  Eng. 

Therefore 


Michaelmas: Term,  14  Geo.  ^.'K.  B. 

Therefore  that  afliirance  is  given  them  for  the  fccority"    f  - 
of  thek  liberties  and  |^operties»  and  with  a  view  to  invite 
thtm  to  go  and  fettle  there  after  this  proqlaxnation  that 
affured  them  of  the  coi^itution  under  Vhidi  they  were  to 
live. 

The  next  aft  is  of  the  i($th  of  March  1764,  which.  The  a6th 
the  coiaftkutioa  having  btcai  eftabliihed'hy  proclamation,  f^^^^ 
invites  further,  fuch-ga  (haJl  be  dirpofed  to  come  and  per- 
chafe,  to  live  under  the  conftitution.  It  ftates  certain  terms 
and  conditions  on  wliich  ^he  allotments  were  to  be  taken, 
cilablidied  with  a  view  to  permanent  colonization  and  the 
incrcafe  and  cultivation  of  the  new  fettlemcr.t. 

In  fiMtber  confirmation,,  on  the  29th  of  April   1764,  Patent  of 
thre^  months  before  the  impoft  in  queftion  was  impofed,  the  9th  of 
there  is  a|}  adtual  commiflion  to  Governor  Mjiviiltj  to  call  -^P'*^  '7*4' 
an  ailembly  as  foon  9$  the  ftate  and  circumftances  of  the 
iilwd  (Iioidd  ^Klmit.-^You  will  obferve  in  the  proclamation 
thcri*  is  no  legiflature  rcferved  to  be  escrcifcd  by  the  Kin^, 
Gc  by  the  :goverti0r  and  council  under  his  authority,  or  in 
any  otber  method  or  mftniKr  until  the  affembly  fhouid  be 
called:     The  promiie  imports  the  contrary;    for  whatever 
ccnftrudion  i^  tb  be  put  upon  it,  (which  .peEhkpfi  it  may  be 
()^Bewhat  difficult  4»  fMirfue  through  all  the  c^es  to  which 
it  may  be  applied)  it  Apparently  confiders  Jaws  then  in  being 
m  the  ifljmd,  and  to  be  adminiftered  by  xoorts  of  }uftice>} 
not  an  interpoQtion  of  legiilatijre  authority  between  tlie  tio^: 
of  the  promife  and  of  calling  the  aflembly. 

It  does  not  appear  feom  the  fecial /^erdift  when  the  firft 
aficmbly  was  called  j  it  muft  have  been  in  about  a  year  at 
fartheft  from  the  governor'^  arrivnl,  for  the  jury  find  he 
arrived  in  December  1 764,  and  that  an  aflembly  was  held 
about  thp  l^itter  end  of  th^  ye,s^  1 7<$5-.  So  thsut  there  ap- 
pears to  have  been  nothing  in  the  ftate  and  circumilan9es 
of  \lic  iflnnd  to  px^dm  cailing  «uq  ailemWy,, 

Wc  therefore  think  by  tbc  two  prodasnat\or.s<and  t&e 
commafli^n  to  (^o^erno^  'M^Mte^  the.  iCiag  iiad  in»- 
i)v;diatfiy  .ai^  irrevoc;ibly  granted  to  ;iU  who  did  or  iihonhl 
u^habit,  or  ¥ih9  hadfOt  lihoulfi  have  pxiopcrty  in  tiie  iflimd  of 
Unmad?^^ioi, general  to  all  whom  it  n»y  concem-t-thatLthie 
fuhof-dAtf^te  legiflatioa -oifcr  the  iiland  tiiouid  becxercifeB 
by  tke  aflembly  with  the  governor  wd  council,  in  like  mart- 
ucr  as  m  t)^t  <Hber  prbvinaes  voder  the  Kmg.  •  •*• 

hxuX  therefGrf*,"  thonigb  the  right  ofithe  Kin^.to^hcWe 
levied  taxvis  on  a  conquered  country,    fubjcft  to  iiiitt  in 

right 
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C  74^  ]  "g^^  ^f  his  crown,  was  good,  and  the  duty  ttaibnable, 
equitable  and  expedient,  and  according  to  the  finding  of 
the  vcrdidl  paid  in  Barbadoes,  and  all  the  other  iiOcward 
iflands ;  yet  by  the  inadvertency  of  the  King's  fervants  in 
the  order  in  which  the  fcveral  inftrumcnts  pafTed  the  officti 
.  (for  the  patent  of  the  2oth  of  July  1 764,  for  ral^g  the 
impoil  ftated  fhould  have  been  firft)  the  order  is  inverted, 
'  and  the  hd  we  think  contrary  to  and  a  violation  of  the  firft ; 
and  therefore  void. 

How  proper  foever  the  thing  may  be  refpefting  the  ob- 
jeft  of  thefe  letters  patent,  it  can  only  now  be  done  (to  ufc 
the  words  of  Sir  Philip  Torke  and  Sir  Clemini  Worge)  « Iw 
«<  aft  of  aflcmbly  of  the  iihtndt  or  by  the  parliament  rf 
«  Great  Britam.'^ 

The  confequence  is  Judgment  for  the  Plaintiff. 

[Note*  I  have  here  again  the  pleafure  of  returning  mj 
thanks  to  Mr.  Atteyne^  by  whom  I- have  been  favonreti  with 
the  copy  of  the  fpecial  verdift  in  this  remarkable  caufe.  I 
have  alfo  ufed  fome  materials  largely  with  which  I  hate 
been  obliged  in  the  firft  day's  argument ;  the  crowd  being 
then  fo  great  that  I  was  hindered  in  taking  notes  of  my 
own ;  and  for  the  lame  reafon  I  have  ufed  the  liberty  *m 
the  judgment  of  fupplying  what  I  found  imperfeft  or  mi- 
•taken  in  my  own  notes  in  fevqral  pkces,  from  a  printed  note 
:of  it  which  has  been  publiihed  $  and  correcting  that  in  ifxra^ 
places  where  I  fpund  it  miftaken.] 

'      Habeas  Corpus, 

y   J  .  Bliflets  Cafe. 

ON-  a  return  to  an  hahws  carpus  iilued  at  the  (uit  of  the 
father  of  the  child. 
Caufe  was  Ihcwn  that  the  detainui^e  of  the  child  was  at 
■t&c  delire  of  herfelf  yrho  was  about  iix  years  old,  and  with 
the  mother  who  lived  feparate  from   her  hufband.       At 
cliambers  Ijeforc  Mr.  Jufticc  Afton — ^'I'he  fethcr  infifted  up- 
on  the  child's  being  delivered  up  to  him  or  he  would  take  her 
by  force.    The  judge  on  this  told  him  he  would  commit  liim. 
It  appeared  that  the  hun)and  was  become  a  bankrvpt,  and 
that  the  mother  was  forced  to  live  feparate  from  him  on  ac- 
count df  ill  treatment :  And  that  the  child  was  likdy  to  ra- 
.ceiVe  an  improper  education  with  her  ffethcr,  and  was  not 
.'^rdi  ufed. 
J.,  i-i  Lord 
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Lord  MansfUtd-^ht  court,   if  the  parties  are  agreed^ 
will  make  no  determination.      ,        •     >         - 

If  the  parties  arc  diiagrced,  the  couVt  will  do  what  flia  U   [  749  ] 
appear  beft  for  the  child  ;  fix  on  a  boarding  ichool  and  the  The  power 
court  will  have  no  objcftion :  Let  the  child  in  the  mean  J^  ^^  ^\ 
time  ftay,  fo  that  the-  rule  may  be  made^With  the  concur-  ciSoSy  of 
rcnce  of  the  family.  a  cliiid 

The  natural  right  is  with  the  father ;  but  if  the  father  is  ^rougt^tb*- 
a  bankrupt,  if  he  contributed  nothing  for  the  child  or  la-  ^^"^^  -^^i^^ 
mily,  and  if  he  be  improper,  for  fixch  condu<^  as  was  fug-  the  family 
gelled  at  the  Judge's  v^iambers^  the  court  will  not  think  it  difagrec 
riiiht  ti\at  the  child  Ihould  be  with  him.  ^      about  the 

'^  .     .    I      .  .        ^     .  .  ciillody,ana 

'    •  the  child 

be  not  of  yicaw  of  dit^jk-nilttiiig  for  itf«lf  i«'-rflferttionary  ;  if  the  father  appear  on  cir- 
cumiUnCe^  improper  lo  \>i  j^rmitted  to  take  the  ciiild. 

[It  appeared  to  b^  held  in  a  late  remarkable  .caufc  of  G'f-, 
fard  and  Gifard  before  the  Lord  ChiiuGellor,  that  the  pa- 
ternal authority  as  lo  its  civil  force  was  founded  In  nature, 
and  the  care  prefumed  whjch  he  would  tnkc  for  the  educati- 
ou  of  the  child ;  but  if  lie  would  not  provide  for  its  fupport^ 
he  abandoned  his  right  to  the  cuftody  of  the  child's  jpcrfony 
or  If  he  would  educate  it  in  a  manner  forbidden  by  the  laws 
of  the  ftate,  the  public  right  of  the  community  to  fupcrlni^ 
lend  the  educatioi*  vf '  its  members,  and  dilallow  what-  for 
its  own  fecurity  and  welfare  it  ihould  fee  good  to  di fallow, 
went  beyond  the  right  and  authority  of  the  father.*  And 
this  perhaps,  is  the  meaning  of  thut  paffii^e  in  the  famous 
cpillle  of  Bruiiu  to  Cicero,  **  Std  dcmlnum  nc  parenUm 
"  qaidttn  major es  nojlri  zzlut-ruut  cj^;" 

That  the  power  of  a  father  over  a  child,  however  dcfpo- 
tic  the  law  allowed  it  to  be  in  other  rcf^xjiSls  as  to  the  child 
itfelf,  was  yet  fubordinatc  to  the  pov.cr  and  conltitution 
of  the  ftatc,  fo  as  not  to  juilify  any  thhig  £ontra  rempubli' 
cum. 

Upon  this  conftruftion,  I  think  the  argument-  drawn 
from  this  very  paflage  to  prove  thofc  cpHlles  not  genuine 
^vlll  have  little  weight.] 


Dow  on  deatife  of  Davy. 

SE^COND    of  November    1767, rafter   feveral  pecu^ 
uiary  legacies  and- real  dcvifes,  the  following  refiduary 

daafe. 

AH 

*  Nullum  juf  privatum  jvri  puhlico  ftotcft  dero^re. 
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All  the  reft  and  refidue  I  give,  "dcvKe,  and  bequeath  to 
^  xny  brother  }f\  D.  his  heirs,  executors  and  alSgns,' accord- 

hig  to  the  nature  of  th^k-  refpedtive  cAates^ 

Admittance  iaf^  to  a  copyhold  efVatc  AirrcDder,  to  the 
intents  and  purpofcs  which  be  the  faid  JT.  D.  fhotild  by 
[  7|o  1    ^^  ^A  ^iU  ^nd  tcftament  direc\,.litTut  ainl  appoint.     Ad- 
mittance to  a  piece  of  waftc,  which  he  furreudcrs  in  the 
fame  manner. 

Codicil  atteft^d  by  three  witneflc$4  ^ 

Devife  of  annuity  to  Mr^.  C.  Z>.  widow  of  his  hstt  bro- 
ther, to  commence  from  th^  legal  day  of  peyment  after  his 
deceafe. 

Houfe  at  H,  and  furniture.  And  I  do  ratify  and  con- 
firm all  the  devifes  andibequefts  which  I  have  made  in  my 
laft  will  and  teflament,  except  what  i  have  hereby  akored  { 
and  I  do  direct  that  it  may  be  annexed  and  taken  as  a  codi- 
cil to  my  will.  He  had  no  copyhold  hnds  ^t  the  making  of 
the  will,  but  had  at  the  codicil. 
«    Whether  the  copyholds  pafs  ? 

■  It  was  argued,  thM  if  thcfe  had  been  pnrchafed  ante- 
f edclitly,  no  doiibt  the  refiduary  dtvlfc  would  have  paffed 
them. 

9  Mtii.  ^6.  A  c^yhoH  wiH  pafi  utjcer  a  devife  of  all 
the  teftator's  teal  eflate. 

Wl^ether  the 'codicil  meant  real  andpbffehal  cftatc,  io  as 
to  pafs  thcfe  cop)*holds  ?  . 

'  The  executfon  of  the  codicil  is  a  republication  fay  re- 
ftrence,  and  operates  us  if  ht  had  made  it  a  will  of  thnt 
date. 

He  confirms,'  and  ratifies  his  former  will  in  all  refpcih 
nW  altered  by  the  codicil,  and  he  has  not  altered  it  trith 
^r^^61 16  the  ccfpyhold  efbtcTs. 

Cafes  to  prove  this  not  a  revocation — Hitfling  and  Heeling 
-^Thc  tel^ator  exprcfles  a  legacy  given  to  the  poor  of  Rex- 
ham. 

The  cafe  of  Fetter  and  Portef-  was  cited. 

Codicil  not  dAtcd,  but  it  appeared  to  be  four  or  five  days 
before  his  death. 

I  Fez.  438.  and  Sir  Jo^n  Strapge  quoted;  this  codicil 
amounts  to  a  re}j[ublicatioii ;  the  cbdidl  btfing  indorfed,  and 
the  atteftiition  according  to  the  ftatute.  No  preciic  form  is 
neccflary :  Bot  when  he  akei«  part  and  confirms  the  reft, 
this  (hall  be  good  as  to  what  he  appears  not  to  h^ve  ducgcd 
his  intent. 

So  Lord  Nortiin^ion  appears  tp  have  held^ 

•  In 
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In  thebaic  of  Jackfon  and  Htirlnk^  in  chancery  there  was    [  751  J 

a  will.     Marriage  contended"  as  a  revocation.     Codicil  a£- 
icrWiipds. 

The  Chancellor  decreed  the  codicil  was  a  republication^ 
and  would  pafs  after  fmrchafed  lands. 

The  codicil  here  being  made  part  of  the  will,  the  will 
is  part  of  the  codicil,  and  tlierefore  fuflicient  Xo,  eA;ablilh 
the  relation. 

The  will  is  very  Ihortly  ftated,  only  the  refiduary 
daafe. 

Lord  MansfiM — Any  thing  particular  in  the  furren- 
dcr? 

Nothing  at  all. 

It  was  argued  on  the  other  hatid,  that  the  eftate  goes  to 
the  heir  at  law.  If  the  devifor  had  no  copyhold  eitate  at 
the  time,  and  could  have  noiie  in  contemplation  therefore 
b?  the  will  when  it  was  made,  he  could  have  no  intention  to 
pais  any  copyhold  eftate;  after,  he  purchafes  and  lurren- 
ders  to  fuch  ufes,  intents  and  purpofes  as  he  lliall  limit  and 
appoint,  with  a  ratification  of  ail  devifes  and  requefts  but 
what  he  fhall  alter. 

It  is  contended  that  the  eftate  paflcs  in  the  codicil  by  re- 
ference to  the  will. 

Your  Lordihip  muft  be  clear  of  the  intent  to  pals  them^ 
and  the  legal  manner  of  performing  it. 

Is  this  intent  clear  ?  De7i  on  the  demife  of  Harris  againft 
Cutler,  Surrender  to  fuch  ufes  as  he  fhould  declare  ;  de- 
t:rinincd  that  the  lands  will  not  pafs.  And  in  the  cafe"  of 
Ile^Ii/ig  and  Hedlngy  the  words  being  ♦*  declared,  and  to  be 
"  declared/'  your  Lordfhip  determined  upon  the  word 
**  <lcclared''  that  the  eftate  fliould  go  according  to  the  de- 
vi!b  already  made. 

Not  a  word  of  that  kind  here  ;  or  any  words  in  a  will,  by 
which  it  appears  the  teftator  had  an  intention  to  pafs  copy- 
hold lands. 

Tlie  general  devife  of  lands  might  have  pafled  copyholds, 
with  reference  to  the  circumftances  of  his  eftate  at  the  time 
of  making  the  will ;  but  at  the  time  in  this  cafe  he  had  nonte 
to  j>afs. 

As  to  the  codicil,  what  is  there  that  fhows  any  delign 
about  dcvifing  the  copyhold  lands  ?  He  niters  in  fome  rcA 
pe^,  and  as  to  the  reft  ratifies  and  confirms;  then  he 
leaves  his  will  as  to  the  reft.  He  gives  it  no  now  eflcd,  it 
ftands  as  it  did  before  ;  and  can  pafs  no  copyhold  lands,  be- 
csufc  they  did  not  pais  theh.     Aiid  he  has  not  exprelTcd  any    - 

intent 
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[7523  intent  that  any  thing  fhould  pafs  which  could  not  when  iuc 
vnW  W2W  made,  but  the  contrary. 

There  b  nothing,    then,   that  takes   from  the  heir  at 
law. 

I^orJ  Mansfield — Did  you  look  into  the  cafe  of  AtchMfj 
and  ^nnon?   i  F,  W.  703. 

«  I  ratify  and  confirm  my  will,  except  in  alterations.** 
This  was  held  a  republication. 

.  Lord  Mansfield — This  h  a  republication  hf  the  ftatute. 
The  codicil  being  fubfcribcd  by  three  witncfles  that  cxic  is 
decifive :  And  the  will  r[x>ke  by  the  republication  asifi: 
fpokc  at.  the  date  of  the  codiciU  No  doubt  but  the  copy, 
hold  lands  will  pafs. 

Mr.  Jufticc  Jjhn  cited  Cumm,  383. 

Spperfedeas, 

ON  a  motion  to  (et  adJe  a  writ  of  pofTcflion,  and  f.  - 
fa/ras  executed,  pending  a  writ  of  error.     The  ^'7\* 
is  nof'tpitfidtiiis^  unlefs  bail  be  put  in  within  four  days. 


WHERE  the  pnrty  efcapes  into  another  count}',  ar.  1 
the  goods  are  founJ,  the  juftices  of  the  counrv 
where  the  i\oods  ^re  found  mav  comaiit  in  or  Jar  to  tri**!  m 
the- county  where  the  goods  were  found. 

Vide  24  G.  1.  ^.  55»     And  vide  13  G.  3.  r.  31-/  4- 

Vide  2^3  Ed.  6.  r.  24. 

Lord  Mansfield  o!)fc;rved,  if  a  cnpital  offence  is  commit- 
ted in  the  colonies,  Ireland,  or  Scotland,  the  court  wi 
fend  them  back,  and  not  fuffcr  them  to  be  tried  here.  Ar.J 
his  Lordfliip  fa!d  there  was  a  cafe  in  Strange^  mcanin^  ( 
fuppt:)fc  the  cafe  I  S/r.  64^^.  M.  12  G,  Shelling  w  /\.-..  ' 
for  feizing  an  houfe  in  the  Eaft  Indies,  which  it  wis  iic;.', 
being  local,  could  not  be  tried  here. 

[  753  ]  Smith's  Cafe. 

Smith  li.  Dennis,  or  Dennifbn. 

AC  T-T  O  N  for  money  hud  and  received.     Special  v-t, 
dift  found  at  the  affizjs,  ftating  that  the  defcuudnr 
15  poil-mallcr  of  the  town  of  Hujigerford,  and  that  tnc 

plaiiituf 
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pbintiS'  is  a  refidcnt  in  the  faid  town.  And  that  in  the 
faid  town  there  has  been  a  poft-office  for  the  conveyance  of 
letters  ever  Cncc  and  k)ng  before  the  ftatute  of  Queen  yi^tie^ 
And  that  the  refidents  in  the  faid  town  paid  for  the  delivery 
of  letters  at  their  honfes  a  penny,  over  and  above  the  rate  of 
poftage,  for  each  letter  fo  delivered.  And  that  thb  had' 
been  paid  by  all  the  inhabitants  of  the  town,  except  one 
family,  who  refiifed  to  pay,  and,  after  five  years^  refufal^ 
had  the  ktters  ddivercd  without  payment  of  the  faid  addi- 
tional penny.  And  the  jury  find  that  the  faid  peiiny,  over 
and  above  the  rate  of  poftage,  ufed  not  formerly  to  be  paid, 
but  the  letters  were  delivered  gratis.  .  And  that  the  faid  de- 
mand of  an  additional  penny  was  introduced  on  a  change  of 
polt-maftcrs. 

And  that  the  plaintifFhad  a  letter  delivered  at  his  houfc, 
and  the  additional  penny,  as  aforefaid  demanded  by  the  de- 
fendant, over  and  above  the  rate  of  poftage,  which  he  re- 
fbfcd  to  pay ;  whereupon  the  defendant  refufed  to  deliver 
the  letter,  until  the  plaintiff  {hoidd  have  paid  the  faid  pen* 
ny,  which  the  faid  plaintiff  did  afterwards,  upon  the  defen* 
dant's  (aid  demand.  And  that  the  fame  is  the  money  for 
wliich  the  adlion  is  brouglit. 

And  the  jury  farther  find,  that  the  defendant  deferved 
the  faid  penny,  as  a  reafonable  recompcnfe  for  the  delivery 
of  the  (aid  letter,  unlefs  he  were  bound  to  deliver  the  fame 
to, the  plaintiff,  fo  refideut  in  Hungerford,  at  his  houie 
within  the  faid  town  of  Hungerford,  gratis.  But  whether 
he  were  bound  fo  as  above  by  the  plaintiff  in  his  plea  al- 
Icdged  they  fubmit  to  the  court,  and  conclude  m  the  ufual 
form. 

The  ftatutcs  relative  to  the  poft-office  were  cited,  whiclt 
arc  principally  ii  Car.  2,  c.  35,  anuo  1660,  the  original 
a£l,  but  repealed  by  9  ^nne^  c.  to.  which  is  that  ftatute 
upon  which  the.  cafe  principally  turns,  and  3  G.  i.  f.  7. 
making  the  faid  ftatute  of  Queen  j4ftn£  perpetual,  and  part 
of  a  general  fund ;  and  4  G.  2.  r.  33.  which  was  relied  up* 
on  greatly  in  this  caufc. 

Objiafced  againft  the  demand,  that  within  the  town  the 
poft-mafter  ought  to  deliver  gratis ;  and  there  will  be  no 
objection  refulting  from  the  extent  of  the  to\vn,  for  the 
larger  it  is  the  more  letters  will  probably  arrive,  the  revc-  [  754  ] 
pue  will  encreafc,  and  with  it  the  profits  of  the  poft-maf* 
Icr. 

Argued  for  the  pla'ntiff— This  is  a  queftion  whether  the 
poft-mafter  is  bpund  tq  deliver  letters  to  the  inhabitants 
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rf  a  poft-town  rcfidcnt  in  the  town^  without  any.  iccom- 
pence. 

This  qneftion  mitft  be  determined  hj  a  vievr  of  the  t&  of 
parliament  relative  to  the  rub}e£l  taken  together,  f    < 

Letters  ought  certidaiy  not  to  be  deuined  titt  the  fee  is 
paid. 

The  proiriiions  concerning  the  penny  poft«officc  iSiifiratc 
^hc  qucAion* 
Hill^r*G''  ^^^  poft-maftcr  docs  what  in  Bfmyns's  cafe*  it 4s  cxprefc 
.V  p.  2149.  ^y  dcckkd  they  cannot  do.  He  n^  bonnd  to  deliver  die 
Pofimaller  letter  according  to  the  dirc£tionj  and  coidd  not  lectin  h, 
«fann<rtdc-  infiitifig  upon  afee. 

tain  a  letter  ^     * 

on  demand 

of  any  thing  for  the  delivery  of  the  fame  beyond  the  ad  of  parCameflr. 

Lord  Mafu/eldfaid  to  the  connfel  on  the  other  fide  whit 

do  you  think  of  the  judgment  of  the  Common  Picts  m 

Browmng  znd  CccdMld^  upon  the  general  queflien  ?  S«rely 

it  was  deciiif  e.     Out  if  1^  parties  are  diflatisfied  1  w&  not 

eoLclui^e  them. 
The  poft.        rpi^g  ^^^^  ^  pjj^^  jg  ^^^  ^^^1  ^jfgj     ^^  ^^^^  jj  ^2^^ 

town  is  tfie 

limit  of       ^^  ^^^  place  of  delivery,  where  there  is'a  town. 

deliircry  if  the  gwot  cafels  rigfit  it  is  dcciflve ;  for  this  was  vithin 

gratis.  ^  ^Q^,^^ 

And  he  dpiands  it  as  a  dtrty  5  which*  in  BarnesS  c^^c  it 
was  dittirminotl  he  could  not  do :  No  man  can  demand  a 
duty  without  an  a6t  of  parliamentJ 

Mr.  Jufticc  ^//*rf— -That  within  die  poft-town  the  jv^r- 
maftcr  muii:  dc^liver  :  For  tbiu  otherwife  there  vnxdd  be  no 
limits  ;  he  might  rcfufc  at  the  next  houie.  The  inconveni- 
ence would  be  gteat  to  afl ;  and  I  krannot  dilcohr er  the  rea- 
fon. 

Mr:  Juftice  Wiiks — That  the  court  hitherto  had  a«roidc-ii 
dcterruiniing  upon  the  genorai  qucftion :  But  that,  timv  it 
CACfic  he^'on:  them,  he  could  nwtftirbear  iaying  there  was  no 
,  doubt  upon  that,  -and  concfevred  with  his  brethren. 

Jl'dgment  for  the  Plaintiff. 
r  „--  1       Note,  'I1»e  cafe  of  Briv/mftg  and  GtnJchM  was  4n  Tri- 
nitytcrm,   13  C  3. 

Stoii'  3i<d  Harris  was  «lfb  mentioned,  which,  5t  (eems  bv 

•     •       Jtn^tf  HuKftm^s  note,  wasidecided  on  the  fpecial  rf^c  <>f 

the  pkjce  rather  thiui  on  the  ^iieral  rule,  which  aj^pears  to 

^  IttTC 

t  t 

{  Qus  io  farlinatcrit  fiint  conjiaidiiii  ^fsraatar. 
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have  betfn  now  firft  fettled  in  this  court,  conformably  to  the 
opinion  in  the  Common  Pl^as. 

Harrington's  Cafe. 

'"T^H  REE  bonds  upon  a  gaming  coMtraft,  payable  at  dif-* 

I  ferent  dates,  with  warrant  of  attorney  to  coftfefs  a 
judgment. 

The  obligee,  to  whom  thcfe  bonds  were  given*  p»t  them 
into  Mrs*  Harringtons  hand,  without  notice  of  the  iHcgnl 
coniideration  for  which  they  were  given,  and  without  its  ap- 
pearing (he  was  any  way  privy  to  the  faid  illegal  contract. 
Whereupon  Ihe  fwears,  in  her  affidavit,  that  Ihc  wrote  to 
the  defcndax^i  the  obligor,  to  know  whether  it  was  agreeable 
to  him  (he  ihould  accept  the  laid  bonds,  and,  receiving  no 
anfwer,  took  out  execution  upon  the  hmc» 

And  now,  a  motion  being  made  to  fet  aiide  judgment  and 
execution,  and  that  the  bonds  might  be  delivered  to  the  de- 
fendant, as  being  void  by  the  ftatutc  of  Queen  Anne. 

Lord  Man^tld — It  is  true  this  has  been  decided  on  the  Securities 
ground  of  a  negociaUe  bill.  «po»  » 

It  is  very  fevcre :  And  I  don*t*knaw  whether  it  does  not  do  *™°5 

1  .  /«        .  1  •    rt  •  contract 

more  harm  to  an  mnocentpmon  than  good  againlt  gammg.  cominginto 
r^ut  fo  it  has  been  decided  :  And  if  you  came  in  the  formal  the  hancU 
way  we  would  not  alter.  ^^  i  ^^^^ 

'  perion, 

without  privity,  roid,  tho'  for  a  bona  fide  debt.* 

Eat  when  you  come  for  a  favour,  we  will  not  grant  it  a-  But  the 
gainft  an  innocent  perfon  ;  and  if  Ihe  wrote  that  letter  Ihe  is  f^^^^j^'^^g 
innocent.  ^U  nor  re. 

[Of  games  and  penalties  \2  R.  2.  r.  6.  anno  1388.     1 1  A.  Hevc  upon 
/|.f.  4.  17^.  4.  r.  J.  «»o^»o«- 

33  H.  8.  r.  9.  anno  1541.  2  ^  -^  P.  sjf  M,  c,  9.  16 
Car.  2.  c  7.  9.  Anne^  c,  14.  2  G.  2.  r.  28./  9.  12  G. 
2.  c.  28.  13  G.  2.  c.  19./  3.  1 8  G.  2.  r.  34.  25  G.  2.  c. 
j6.     30  G.  2  r.  24./  14.] 

Clarke  a^ainji  Johnfon  and  Co.  r  "'6  1 

THIS  was  upon  an  aftlon  of  ajfumpfit  for  money  had 
and  received,  brought  by  the  plaintiff,  a  brewer,  to 
recover  a  fum  of  money,  againil  the  defendant,  keeper  pf  a 
hHtery  xjffitXy  upon  the  foltowing  cafe,  which  was  fettled 
before  hrs  Lordfhip  at  Guildhall,  by  counfcl  on  both  fides,  a 
verdift  being  found  for  the  plaintiff,  under  his  Lordfliip's 
direftions,  for  459  pounds  four  fliillings  and  four  pence. 

Case. 
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Case. 

^  J.  W.  being  a  clerk  to  the  plainti'ff,  a  brewer,  and  re- 
ceiving money  from  the  plaintiff's  cuilomers  to  his  ufe,  ;md 
alio  negociahie  notes,  in  the  ordinary  courfe  of  the  plain- 
tiff's trade,  for  the  ule  of  the  plaintiff,  paid  feTcral  Imsss^ 
(afcertained  in  the  verdift)  and  amounting  in  the  whok  to 
i)59l.  4s.  4d.  to  the  defendant,  upon  chances  of  the  coming 
up  of  tickets  in  the  ftatc  lottery  of  the  year  1772,  contrary 
to  the  a£):  of  parliament  of  the  faid  year.  'Ilie  plaintiff  lias 
given  a  rcleafc  to  his  clerk,  and  to  the  furetics  of  the  clerk, 
iiit  the  faid  money,  no  part  of  which  has  come  to  the  plain- 
tiff's ufe,  but  the  fame  is  detained  by  the  defendant,  and  not 
rt^turned  upon  demand." 

The  queflion  is,  i  ll.  Whether  the  plaintiff  had  a  right  to 
recover  ? 

ally.  Whether  the  witnefs  is  admiffible  ? 

It  \>as  «:ontended  that,  to  jui^fy  againft  the  plaintiff,  in 
an  action  for  money  had  and  received,  upon  an  implied  con- 
traft  to  return,  you  niuft  Ihcw  the  money  ^rasthe  plaintiffs 
"  property,  and.tiiat  it  came  into  the  hands  of  the  defendant, 
by  a  good  right ;  and  that  he  has  a  better  title  to  keep  it  than 
the  plaintiff  has  to  take  it  back. 

12  G.  3. 

Contrail  upon  the  chance  of  tickets  coming  up  declared 
null  and  void. 

That  the  defendant  had  it  by  no  title. 

He  had  it  exprcfsly  againft  the  law,  which  forbade  to  re- 
ceive the  money,  and  exprcfsly  punifhed  by  penalty. 
C  757  ]        The  defendant's  claim  can't  well  hold. 

The  plaintiff's  claim  againff  them  is  a  fair  and  honeft 
claim,  and  he  has  a  right  to  hold. 

As  to  the  witncfs. 

An  objcftion  to  credit  to  be  left  to  a  jury. 

The  plaintiff's  calling  of  him  was  neceifary*:  And  he  had  2 
right  to  call  him,  as  bankers  their  clerks,  to  prove  a  mllhke 
in  p^iymcnt,  though  the  clerk  refponiible. 

^ii  tantf  informer  againft  Eliifon, 

As  to  the  objection  that  this  witncfs  is  not  adnuiSble,  be- 
canfe  pnrticepi  crimnis^  in  fomc  C2&& partkipes  crimims  are  aJ- 
miilible. 

A  man  may  fiiew  his  own  turpitude.     Tamtins  and  Burnett. 

Beiides,  the  defendants  have  performed  their  agreement : 
they  infured  upon  cliances  of  coming  up  \  the  object  of  the 
iiiiunuice  is  complete,  and  for  ever  done  with. 

Lord 
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Ix)rd  Mansfield — That  cafe  of  TomhiKS  and  Bartiett  has 
been  a  thoufand  times  denied. 

^Ir.BuUtr — A  man  infuresa  (hip,  and,  fiippofing  it  to  be 
loft,  irays.  The  fliip  not  lofl;  he  Ihali  recover  upon  an  aJftmij^U 
Ikit  it"  a  man  give  money  to  bribe,  and  the  agent  bribes,  he 
(h^ll  not  recover:  For  he  gave  it  for  an  illegal  purpofe; 
he  parted  with  it.  Volenti  non  jit  injuria.  Ex  maleficio  non  oritur 
ccvtrocius.  If  any  caft  they  Ihould  have  had  trover  upon 
tcrt ;  for  there  wai  no  contraft  to  ground  an  ajfutn^tt. 

L-jrd  Mansfield — ^^fhercwas  a  cafe  where  the  perfonwhohad 
taken  the  oath  again  A  bribery  was  called  to  prove  the  bribe. 

This  is  an  aflion  to  r^cDver  459I.  4s.  4d.  upon  nffumpju. 
J,  W.  clerk  to  his  mailer,  received  caih  and  negociablc  bills 
to  his  mafter's  ufc,  and,,  without  the  knowledge  of  his  maf« 
tr.r,  laid  them  out  in  lottery  tickets. 

The  aft  prohibits  the  thing,  inflifts  a  penalty  for  the  doing 
of  it,  and  dtrckres  all  afts  to  the  contrary  null  and  void. 

The  jury  find  a  verdift  fubjedt  to  the  opinion  of  the  court  L  /S^  ] 
whether  JV.  was  admiffiWc. 

Me  was  Fclcafcd  both  by  his  mailer  and  his  furetics. 

But  at  large  the  general  qucftion  is.  Whether  the  plain- 
tiii'  can  recover  upon  this  evidence,  or  upon  any  in  this  cafe  ? 

I  know  no  rule  that  a  man  who  fays  fomething  thnt  is  not 
proper  of  himfelf,  is  not  to  be  heard  where  he  goes  to  prove 
zny  material  turpitude  in  another.  The  rule  non  eji  audlen- 
das  is,  the  jury  will  not  credit  him  ealily :  There  can  be  no 
ftronger  cafe  than  the  man  who  had  taken  the  oatli  againil  ' 

bribery  admitted  to  fwear  the  bribe  he  had  fworn  againft. 

I'liis  is  in  the  nature  oi  conditio  indehiti^  where  you  come  to 
recover  what  in  confcience  ought  not  to  be  kept  from  you.  It 
lb  ;m  action  In  the  nature  of  a  bill  in  equity. 

Nof  is  the  rule  oi particeps  as  Mr.  Builer  flates  it. 

There  are  two  forts  of  rules  calculated  to  defeat  fr.iud,  one  Two  rulct 
toprcteft  good  and  innocent  people,  by  refcinding  a  fraudu-  againft 
lent  agreement,  into  which  they  are  drawn;  the  other  to  pre-  ^^aud,  one 
vent  pcrtbns  dealing  upon  equal  terms  from  falling  into  agree-  pJJted  In- 
nicnts  prohibited,  by  preventing  fuch  perlons  from  taking  noccnt  peo« 

relief  againft  fuch  contracb.  P^c ;  the 

other  to 
f  roliit>it  thofe  who  bsve  a<3ed  on  equal  terms,  mutually  againft  a  prohibition  juris  poH- 
tivi,  from  proving  ao  offence  with  which  they  arc  equally  chargeable,  and  take  benefit, 
AgAiaft  their  own  crime. 

In  tlic  one  cafe  there  is  an  indifcrction ;  and  as  wc  don't 
apply  the  idea  of  abftraft  abfolute  goodnefs  to  cafes  of  this  na- 
ture, which  will  not  bear  it,  there  is  a  fault.     But  you  don't 

apply 
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apply  the  rule  of  par' iceps  crimimi  non  eji  afidiendus^  but  in  fori 
deliEio  potior  ejl  conditio  defendtntis.  The  crimes  arc  not  equal. 
Shall  the  judges  not  enforce  and  execute  the  ad  ?  The  aCk 
was  meant  to  prote&  incautious  people.  Tlie  caie  of  Tendons 
and  Barnety  to  be  fure,  is  a  precedent.  I  won't  fay  that  the 
argument  is  weak,  but  it  is  not  very  ftrong ;  for  it's  iajitig 
that  a  perfbn  who  avails  himfeif  of  the  neceilities  of  a  vaiax^  to 
take  I  OyOool  and  the  innocent  perfon  are  in  the  fame  condi- 
tion. And  where  it  is  not  par  dell^um^  the  peHbn  compara- 
tively innocent  Ihall  not,  for  his  fault  or  iadifcretion,  be  made 
a  ilrcen  to  cover  the  guilty,  nor  be  deprived  of  redrc/k. 

The  cafe  of  Bofanquet  and  DaJh*u}ood  is  extremely  llrong. 
Lord  Hardwicke  is  reported  to  have  declared  that  to  fay  the 
crimes  were  equal  woukl  be  to  fay  that  the  cheator  and  cheat- 
ed were  the  fame. 

In  the  cafe  of  a  breach  of  a  pofitive  ftatute,  made  for 
political  reafons,  no  body  is  drawn  in  to  infure.  The  ih(^ 
are  open  ;  the  oficuce  equal :  And  at  fird  it  ftnick  roe 
that  the  plaint i^  came  in  the  cafe  of  his  fcrvant,  could  coc 
recover.     But  thinking  of  it  tliat  night  and  next  mc  ming 

And  in  this  ^  altered  my  opinion  very  greatly.     And  we  have  talked,  to- 

cafe  if  the    gether  upon  it  fince. 

clerk  had  , 

facd  for  himfclf  he  could  not  have  recovered. 


But  where 
it  is  paris 
frfudus  tiie 
defendant 
liath  the 
Ihjttcr  fide. 


Where  the 
kwful  pro- 
perty may 
he  afcer- 
taioed  the 
oKner  ihall 
come  and 
recover, 
tho*  the 
thing  |ia8 
been  un- 
lawfully 
changed. . 

Vide  fupra. 

Whoever 
enters  into 
an  illegal 
con  trad 
takes  the 
benefit  of 
it,  fubjea 
to  all  rights 
known  or 
unknown 
at  the  time, 
which  arc    , 
againfl:  the 
contrat^. 


Now  whenever  money,  cr  any  thing  that  can  be  afccrt^ned, 
palTes  without  confideration,  the  plaintiff,  the  tnic  owner, 
comes  in  his  own  right,  no  matter  whether  it  be  paper  or 
caHi,  provided  it  be  afcertaincd.  And  in  this  cafe  notes  were 
more  cafily  afcertaincd  than  the  bank-note  the  highwayman 
had  put  off  at  Hatfield,  and  the  poft-boy  changed  it. 

You  remember  the  cafe  of  Reynolds  and  Goiightly^  where 
the  money  was  traced  through  fcveral  hands.  In  all  thcfe 
cafes  the  original  owner  may  come  as  plamtiff,  and  fey, 
"  You  came  improperly  by  it ;  you  have  no  right ;  you 
<*  cannot  retain  it  again ll  me,  who  have  the  right." 

I  think  this  decilion  may  be  of  great  fcrvice  to  the  pub- 
lic. It  may  be  fomcwhat  difficult  to  trace,  but  whcrcrer 
it  can  be  traced  it  ihall  be  recovered.  In  prohibited  con- 
trails, illegal  cootrads  without  confideration,  you  take  the 
money,  if  it  be  the  money  of  the  mafter,  fobjcd  to  his 
right  to  recover  it  when  it  fliall  be  afcertaincd.  And  I 
think  this  contract  was  mill  •,  the  property  alwtys  coatimed, 
and  he  ought  to  recover. 

Judgment  accordingly. 

The 
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The  King  againji  Williams. 

THIS  caufe  came  on  firfl  at  Guildhall,  at  tbe  fittings 
for  London,    on  the  ninth  of  July,    1774,  before 
Lord  Mansfield, 

Information  againft  John  Williams,  publiffaer  of  the  Aforn^ 
ing^P5/t. 

Setting  forth  that  he  publifhed  a  uricked  and  fedltious 

libel  in  the  Alorning-Poft^  15  ,    1774:      "  Let   the 

"  world  know  that  Lady (with  the  name  at  fidl 

"  length)  is  far  gone  with  child  by  her  hopeful  nephew." 

Argued  for  the  profecution. 

Mr.  Serjeant  Glynn — ^Though  a  libel  may  be  one  though  f  ^(Jo  1 
it  be  true,  yet,  I  thitik,  it  cannot  be  the  more  innocent 
and  lefs  ms^lignant  for  being  falfe.  This  feems  fo  falfe, 
tiiat  I  believe  there  is  not  a  man  in  the  kingdom  who.  be- 
lieves it,  or  thinks  there  is  the  le^ft  ground  to  believe  the 
faggeftion. 

Whenever  I  read  a  paper  of  this  nature  (for  fo  malig- 
nant a  one  I  never  yet  read)  it  always  occurs  to  me,  and 
I  hope  it  will  to  you,  that  the  author  muft  be  fome  enemy 
of  the  liberty  of  the  prcfs :  For  no  mdn  can  read  fuch 
papers  without  doubting  whether  the  prcfs  does  not  do 
more  harm  than  good  \  and  whoever  gives  caufe  to  thofc 
doubts  is  its  word  enemy. 

And  if  fome  means  be  not  found  for  reftraining  the  ex- 
ceis  of  ilich  privilege  within  the  bounds  of  decency  and 
juftice,  its  moft  zealous  friends,  as  I  faid,  muft  begin^  to 
doubt  whether  it  does  not  do  more  harm  than  good  ;  And 
our  property,^  with  all  our  valuable  conheftions,  will  be 
irithout  proteAion.  The  cafe  is  before  you,  and  I  dare  * 
fay  you  will  think  the  profecutor  has  done  a  duty  highly 
incumbent  on  him.  And  if  you  believe  this  paper  to  be  a 
Hbel,  and  the  evidence  which  charges  it,  you  will  inflidt 
that  punifhment  by  your  verdift  which  jufiice  requires. 

Paper  proved  to  have  been  bought  at  the  fhop  of  Mr. 
Williams  J  and  the  duty  paid  by  Mr.  Williams. 

Lwd  Mansfield  obferved  they  had  a  right  to  read  the 
whole  if  they  pleafed,  becaufe  it  might  explain. 

It  appeared  in  evidence  the  defendant  received  a  yearly 
ftipend  of  fixty  guineas^  as  publifher  of  this  paper,  from 
the  editors. 

Fff  Counfel 


Michaelmas  Term,  14.  Geo.  3/  K.  B. 

Counfcl  for  the  defendant  Mr.  St.  John — ^I  believe  the 
noble  Lord  on  the  bench  will  fupport  me  in  faying  that 
when  the  defendant  calls  witnefles,  to  take  off  the  prcfump- 
tion  which  at  firft  arifes,  the  effedb  will  be,  if  his  teftimooy 
is  credited,  that  the  guilt  imputed  to  him  is  removed  by 
the  taking  away  of  this  prefumptioni  which  in  fome  tit* 
gree  flands  againft  every  man  charged  with  an  offence. 

In  this  cafe,  as  they  were  obliged  to  give  fome  evidence 
in  fupport  of  the  charge,  they  called  a  peribn  who  proves 
lie  bought  the  paper  of  Mr.  Williams^  which  is  a  gronnd  of 
-prefuinption  to  afie£l  Mr.  Williams  as  the  pubiilher  tUl  we 
prove  the  contrary. 

If  we  prove  Mr.  Williams  is  not  the  author,  is  not  the 
printer,  is  not  the  editor  of  this  paper,  is  only  the  agent, 
and  fells  them  at  his  (hop,  at  the  fame  price  as  the  original 
[  761  ]  editors;  if  a  paper  of  this  fort  has  been  left  at  his  ihop 
before  he  was  up,  and  without  his  knowledge  of  the  coo* 
tents,  and  he,  as  foon  as  he  comes  down,  on  looking  into  the 
contents,  expreiTes  the  greateil  concern  and  indignation  that 
fuch  a  libel  had  been  fqid|  fends  back  all  the  papers  in  his 
ihop  unfold,  not  even  lends  one  to  a  friend,  but  rcfuies 
this,  though  particularly  requefted,  you  will  clear  him  of 
the  intention,  and  confequently  oi  the  guilt  and  puniflb- 
ment. 

The  law  as  foon  as  the  fa6):  is  fixed  infers  the  guilt,  and 
leaves  the  defendant  to  ilrake  the  prefumption  off  by  evi- 
dence. In  the  cafe  of  murder,  a  man  is  killed,  and  found 
to  have  been  killed  by  rtie  defendant :  The  law  will  never 
prefume  one  man  kUled  anotlier  innocently,  in  tieac  of 
peace  and  without  legal  authority  firom  jUftice  \  but  it  puts 
him  on  his  defences,  and  he  may  prove  that  he  did  it  aocefla- 
rily,  for  the  prote^^lion  of  his  own  life  \  or  that  he  did  it  ac- 
cidentally without  malice  or  wilful  nc^gence.  And  in  either 
cafe  he  will  Ik  acquitted. 

So  far  from  matice  to  any  charafter  afperied  in  this  pa- 
per,^ he  &CWS  a  jufi  and  honourable  refentment  at  the  noa- 
licc  of  ;uicthcr  \  fo  far  from  negligence,  from  the  moment 
he  kno\y$  the  contents,  and  on  the  very  morning  the  papers 
came  to  him,  be  does  every  thing  in  Us  power  to  fupprcis 
thcjjublication. 

Mr.  Serjeant  Glytny  in  reply^-^cntlemen  of  the  jury, 
that  Mr..  Willia^u  n  not  the  printer^  Mr.  Jfl/iiams  is  not 
the  proprietor,  irby  be  fafts,  certainly  true  and  confificnt 
with  the  charge  bdfore  you.  .  It  is  not  a  que(Hon  whether 
the  evidence  is  infufficicnt  to  prove  him  a  publilher ;  or  whe- 
ther 


Fire  o' 
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tbtt  there  has  been  fufficient  td  'repel  the  prefumption  at 
h^  ariiing.  As  the  publiflier  he  ftands  forth  ^  as  the  pub-» 
IHher  only  he  is  charged.  They  are  fold  at  William/%\ 
they  are  alfo  ibid  at  two  coffee-houfes ;  and  al(b  'at  the 
editor's. 

For  fixty  guineas  annuity  Mr.  WiJliamSf  then,  is  con- 
tent to  take  the  chance  of  publiihing  what  was  given  him 
to  publifli. 

The  author  is  mentioned — who  is  the  author?      The 
printer — ¥tho  Is  the  printer  ?     Who,  then,  brings  all  this 
mifchicf  to  light  ?    J.  Williams  alone.    The  mifchief,  how- 
ever, is  not  extenfire  :     If  fomc  have  got  abroad  the  de- 
fendant cannot  help  it.      They  are  all  fold  early  in   the  ^ 
morning  :♦    This  I  believe.     And  this  order  of  not  pub-  ^itl^iJiii'the 
liihing  might  have  been  repeated  by  Wiiliams  at  nine  in  mombg 
die  mornii^  without  harm  to  the  ftle  daily.     And  indeed  if  they  fupply 
in  this  inftance  any  part  of  the  falc  was  ftopped>  Mr.  WiU  ^^^^^^ 
Sams  {nScts  nothing  by  the  fale  flopped,  for  he  has  a  cer-  witneft  for 
tain  ftipend.     The  proprietors  are  no  futferers,  for  they  the  defcn^ 
have  fold  a  fufficient  quantity.    The  mifchief  is  not  ftop-  ^^^^'^ 
ped,  for  the  publication  is  complete  in  the  morning,  and 
no  body  who  thinks  but  is  apt  to  believe,   when  he  has  . 

once  read  fuch  a  paper,  that  h^  has  read  it  once  too  much.  ^    7^^  i 
A  paper  of  fuch  a  fort  is  feldom  looked  into  a  fecond  time, 
any  more  than  a  fecond  day. 

Tlus  is,  therefore,  juft  the  cafe  of  the  conmion  publi- 
cation of  a  libel. 

Lord  iM4Eru;^A^<Sentlemen  of  the  jury,  this  is  an  infor- 
mation againft  the  defendant  for  publifliing  a  libel,  fet  out 
by  the  information. 

That  it  was  publifhed  is  not  difputed  ;  that  it  vras  a  very 
grievous  and  inifamous  libel  is  not  difputed. 

That  the  meaning  is  clear  is  not  difputed. 

But  it  is  fsud  the  publifho*  did  not  know  what  it  was„ 
and  flopped  it  when  he  did.  This  is  fet  up  as  a  jufliiication 
if  any  thing ;  for  nothing  in  mitigation  comes  before  you  \ 
that  arifes  in  judgment. 

There  are  a  thouiand  things  might  have  been  a  juflifi- 
cadoDy  but  tlus  is  not  one  of  them. 

WiUiams  is  the  oftei^ble  puMifher )  the  author  does  not 
Bfipeu:  \  dac  printer  does  not  appear.  At  five  in  the  mom- 
iog  it's  publiflied  \  at  nine  Mr.  WilHmns  comes  down ;  he 
£d  not  read  it :  I  dare  fay  they  never  read  a  thoufandth 
part  of  what  dxey  publifli.     Are  they,  therefore,  to  juftify 

F  f  f  54  their 
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their  publications,  be  they  what  they  will,   becaufe  they 
publifli  they  know  not  what  ? 

If  his  forrow  was  honcft  and  fincerc  it  may  go  very  far 
in  mitigation.  There  is  no  certain  punifhment  affixed ;  it 
dqjcnds  upon  the  circumftances  and  malice  of  tlic  criminal ; 
but  it  can  be,  no  legal  juftification.  If  you  are  fatisfied 
with  the  evidence  that  he  was  the  publifher  you  will  fioJ 
him  gui4ty  ;  if  otherwife  you  will  acquit  him. 
.  Jury,  without  going  out,  found  the  defendant  guilty. 
-  And  now,  in  thisprefent  term,  2  2d  of  September,  17741 

judgment  of  the  court  was  prayed. 

.  In  mitigation  it  was  ofFered  by  his  counfel,  that  he  is 
not  publiiher,  but  takes  a  ftated  falary  of  6ol.  that  he  always 
ufcd  to  infpeft  the  papers  at  five  in  tlie  morning,  but  wzs^ 
unfortunately,  later  that  morning.  That  on  reading  be 
difcovered  and  was  much  hurt  with  the  contents ;  tliat  he 
immediately  forbade  die  falc,  and  rcfiifcd  to  let  any  body 
fee  it.  That  he  dctcfts  the  publication ;  that  he  knew  r,ot 
till  nine  on  that  morning  of  the  publication '  that  there  wai 
r  -^^  -1  fuch  an  one  in  tliat  or  any  other  paper  in  the  world.  That 
he  delivers  it  out,  and  is  not  the  only  publifher,  for  thit 
they  arc  delivered  at  the  printer's. 

On  the  other  fide — ^That  he  took  the  falary  from  the 
publifhers ;  that  he  muft  take  it  fubjeft  to  all  the  jifquc 
and  all  the  cgnfequences  :  And  that  infpe£tion  came  too 
late  for  -an  excufe,  when  he  had  let  the  papers  go  out  of  his 
fliop.  That  if  he  was  unfortunately  fo  late  upon  that  par- 
ticular morriing  he  would  have  an  opportunity  now  of  pro- 
fiting by  the  judgment  of  the  court,  and  either  lie  in  bed 
quietly,  without  being  concerned  as  an  agent  for  nevrs- 
papers,  or  elic  take  care  at  ieaft  to  publifh  nothing  for  t^e 
future  without  rcflefting,  that  if  he  chofe  to  fuflfer  a  publi- 
cation to  be  made  through  his  hands,  he  muft  fee  that  i: 
was  innocent,  or  abide  the  event  of  its  being  otherwife  at 
his  peril. 

JMr.  Juftice  ^^Jon  delivered  the  judgment  of  the  court. 
You  ftand  conv:(5led  of  a  fcandalous  libel,  charging  a  gcntle- 
ciaii  and  a  lady  with  a  very  atrocious  crime ;  witliout  gromsd, 
and,  as  you  acknowledge  in  your  own  belief,  unjufHy. 

I  am  not  at  all  clearly  fatisfied  that  a  number  of  people, 
with  a  doftor  of  divinity  at  the  head  of  them,  are  autho- 
rized to  publifh  fuch  writings,  by  hiring  a  perfbn  to  ibnd 
out  for  them. 

The  liberty  of  the  prefs  is  a  very  great  advantage  and 
fccui*Ity  to  cur  public  liberty  :    But  it  is  frequently  abuied 

tg 


Michaelmas  Term,  14  Geo.  3.  K.  B. 

to  the  purpofe  of  the  moft  injurious  attacks  upon  private 
liberty  and  tranqtdllity. 

It  is  not  fufEcient  that  a  man  rifcs  later  than  his  ufual 
time,  fees  a  pernicious  publication  has  gone  out  of  his  fhop 
by  the  hand  of  his  fcrvants,  afting  in  the  courfe  of  fale 
under  his  authority,  and  then  endeavours  to  ftop  the  reft. 
However,  though  it  does  not  juftify,  yet,  as  it  appears  you 
were  forry  when  you  found  it  was  publifhcd,  and  ordered 
no  more  ihould  be  fold,  and  refufed  to  fuffcr  it  to  be  read, 
on  tliis  confideration  the  court  mitigates  the  fine.  Butj^  in 
order  to  example,  and  to  reftrain  fuch  licentious  attacks 
upon  chara6lers,  and  to  prevent  the  general  mifchief,  the 
judgment  of  tjie  court  is,  that  you  pay  a  fine  of  lool.  and 
be  imprifoned  for  one  calendar  month,  and  until  the  faid 
fine  be  paid. 

Goodright,    on  Demife  of  Carter,  v.  Straphan 
and  others. 

THIS  was  before  his  Lordfhip  at  the  fittings  after 
Trinity  term  laft  at  Guildhall,  and  now  came  before 
this  court  on  a  motion  for  a  new  trial,  which  the  court 
took  time  to  confider  upon  fuggcftion  of  the  counfcl,  who 
attended. 

Ejcftment  as  widow  of  one  Cartery  title  from  one  Roberts^  r  .-g  -  -i 
1 7 10.  Plaintiff  had  been  in  poflcllioh :  To  prevent  bar 
from  length  of  time  they  ©fiired  evidence  of  a  variety  of 
afts  to  prove  that  the  poflcflion  of  the  plaintiff  was  a  fpe- 
cial  qualified  poffeflion,  as  receiver  under  the  defendant's 
title.'     ' 

On  the  other  fide — ^That  by  indenture  between  Carter^ 
and  his  wife  on  the  one  part,  and  Greeney  on  the  other, 
reciting  that  E.  Carter^  from  and  after  the  deceafe  of  Mary 
TrevoTf  widow  and  relift  of  Roberts^  was,  under  the  will  of 
Roberts^  entitled/  to  a  mcffuage  on  Thames  wharf,  in  the 
city  of  London,  and  alfo  to  three  meffuages  in  Reading, 
and  truly  indebted  to  Greeney  in  a  fum»  And  Greeney  had 
farther  agreed  \o  fupply  1 44I.  for  the  fupport,  fubfiftencc, 
fupply,  and  niaintenance  of  thexn  and  their  family  fo  long 
as  Mary  Trevor  fhould  live.  They  grant  for  'a  term  of 
ninety-nine  years  the  houfe  and  premiffes  at  Reading  to 
Greeney y  his  heirs  and  affigns.  Covenant  by  the  hufband^, 
that  he  will  pay  the  fums  mentioned,  principal  and  intercft, 
and  that  until  fuch  payment  it  Ihall  and  may  be  lawful  to  and 
for  the  faid  W.  Greeney y  his  heirs  and  affigns,  to  have,  hold 

and 
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«nd  enjoy,  and  to  receive  the  rents  and  profits  thereof)  fiorthc 
term  of  ninety-nine  years  after  the  death  of  Mary  Tmmr. 

After  the  death  of  the  huiband  Mrs.  Carier  gives  a  re- 
ceipt. 

"  24th  of  June,  1760,  from  1755,  cafh  received  from 
"  H.  and  T.  cftates,  dcdofting  taxes  and  repairs— 125 1« 
««  froni  the  Reading^^ue  to  me,  79!.'* 

She  afterwards  gives  an  orda-  to  her  tenant  to  attorn  to 
Saunders  and  S.  executors  of  Greeney^  the  mortgagee  of 
the  premifTes,  who  had  not  before  poileffion  of  the  hodes 
in  Reading ;  and  to  pay  rent. 

She  furrendcrs  poflTdtion  of  an  houfc  to  the  cxcqjtor  of 
Greemy  by  indenture^  and  (he  calls  him  mortgagee  there- 
of. 

Lord  Mansfield-— T\k\s  was  contended  as  very  fatis&Soiy 
evidence  of  an  acceptance  of  Greenty  as  tenant  during  the 
term. 

On  the  confcience  and  right  of  the  cafe  it  ftruck  mc 
very  ftrongly.  To  be  fure  no  woman  can  join  with  her 
huiband  in  a  deed  without  a  fine ;  but  no  man  who  can  per- 
fuade  his  wife  to  join  in  a  deed»  would  not  perAiadc  her  to 
join  in  a  fine,  therefore  it  is  mere  fomi^  and  the  defecl  of 
'  form  fhe  may  fupply  by  her  acquiefcence  and  a£faial  ac* 
ceptance  when  in  her  own  power.  * 
t  7^5  1  The  money  borrowed  and  lent  for  the  fupport  fuppiy  and 
maintenance  of  them  and  their  family ;  and  lent  with  a  very 
kind  intention. 

I  thought  it  very  much  againft  confcience  that  fhe  (houid 
take  the  benefit  and  avoid  the  charge. 

I  am  extremely  glad  it  has  been  moved.  I  think  it  very 
candid  the  counfel  (hooldadvile  a  motion  upon  the  verdid, 
rather  than  a  new  ejc^ment. 

When  this  came  firft  before  me,  Mr.  Wallace  argoed  upon 
the  authority  of  leafes  whether  vri tb  or  without  rent,  that  by 
action  of  wafle  in  one  cafe,  and  acceptanceof  rent  in  the  other, 
fhe  may  confirm  a  ieafe  wluch  (be  might  have  diii4k>wed  ? 

It  is  faid  that  ^hefe  cafes  are  exceptions  to  the  general  role, 
which  fays,  that  the  deeds  of  a  woman  are  not  voidable  but 
void ;  and  that  thus,  though  a  great  many  years  ago,  the 
court  would  have  faid  they  could  look  no  fartheri  thef  fbouki 

now 

*  Licet  difpofitiq  de  itUerefle  iiuuio  plcxlun^ae  fit  iautiBi,  ttmca  ficxi 
jMteft. 
Peclaratio  pr^ec^iexit  ^iu»  ibrtiat|ir  cfic^^^m  xptqr?enicate  novo  &Au. 
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now  fee  the  fubftance,  it  is  not  a  leaie  but  a  mortgage.     It 

iras  for  the  advantage  of  agriculture^  and  benefit  of  tenants^ 

that  the  Leafes  were  allowed.     This  diilin6Uon  vrc  think  true :  *  Vide  the 

That  the  woman  ihould  only  fet  afide  leafes  when  difadvan-  cafcofTra- 

tageous  to  her ;  and  that  we  arc  to  look  with  the  fan.j  eyes  i^  sir  Tani!c« 

upon  this  as  other  cafes,  and  fee  into  the  iubftantial*  nature.  Burrow. 

What  then  is  this  cafe  in  fubftknce  and  real  judice  ?  And 
what  is  it  with  reference  to  law  and  authorities  ? 

Perk.  154.  **  If  a  femmc  deliver  to  me  a  deed  as  her  deed 
'^  it  is  void,  and  if  her  hufband  afterwards  die  and  ihc  deli- 
**  ver  the  lame  deed,  then  it  is  good/' 

Are  thcn'the  afts  here  amounting  to  a  delivery  ?  I  think  we  •  Comment 
have  authority  they  are :  Co.  Lift,  that  a  dee  J  may  be  deli- o»  ^- '^*^^- 
vered  by  words  without  adiual  delivery.*  Indvidcthc 

Ro/ri  Ahr.  If  a  femme  covert  execute  a  deed  with  her  cafe  ftpra 
hufband,  and  after  the  death  of  her  hufband  he  delivers  this  where  this 

deed,   it  is  good.  mined.'"' 

What  then  is  the  cafe  ? 

The  defendant  is  in  poflefllon  of  the  mortgage,  fhe  de- 
clares her  furrender,  Ihe  accounts  to  him  as  mortg.ig<: ;  the 
a£t  with  refpeA  to  the  pofleflion  of  the  houfe  at  Reading,  r  m^^  -i 
is  a  confirmation  of  the  deed  as  to  that ;  and  a  confirmation 
of  part  is  a  confirmation  of  the  whole.  We  think  therefore, 
there  are  grounds  enough  upon  this  cafe  to  fay,  that  the 
deed  is  ratified  and  confirmed  by  the  ^wife  after  the  death  of 
the  husband ;  not  upon  the  diftintftion  of  leafes,  but  upgn 
the  delivery  of  the  deed. 

^     Taylor  a^ainji  Fifher  and  Others. 

JO  R  D  Mansfield  reported  the  cafe. — Fjeftmcnt  of  an 
^  undivided  moiety  claimed  under  the  will  of  one  Perkins^ 
gives  to  each  of  his  two  daughtl^rs  the  undivided  moiety — 
to  them  and  their  children  of  their  bodies  begotten  or  law-». 
fiiUy  to  be  begotten ;  and  if  cither  fold  her  ihare,  tlie  other 
was  to  have  the  moiety,  nothing  turns  upon  that ;  after  this  « 

there  was  a  deed  of  partition  1705,  by  which  F.  T.  agreed  to 
hold  duripg  the  life  of  M.  T.  and  E.  S.  M.  T.  died  fome 
years  before  E.  S.  and  he  in  1734-  F.  T.  held  over,  under 
whom  the  plaintiff  now  claimed  as  being  entitled  from  the 
length  of  time  to  prefume  an  aftual  oufter. 

Prom  I734»  this  eftate  had  been  held  folely  without  any 
claim  by  M.  7".  or  any  claiming  under  her. 

In  I  ^  or  14  the  eftate  at  Tottenham  came  into  other  hands. 
I  left  it  to  the  jury  that  they  might  prclume  aftual  oufter  upon 
the  circumftances. 

Argued 
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Argued  for  the  plaintiflF— Thefe  parties  were  tenants  in 
common  without  an  eftate,  the  others  were  joint-tenants. 
And  upon  forty  years  pofleffion  the  jury  did  right  to  prd'ume 
an  a£tual  oufter.  There  is  no  need  to  (late  cai'es  of  prefump- 
tion  from  length  of  time  furrendcr  on  a  leafe,  livery  aiid 
feiiin. 

In  this  cafe  of  tenancy  in  common  pofleffion  is  no  bar  for 
the  limitation  to  run  upon  without  adhial  oufler ;  tmt  it  is 
good  to  leave  to  a  jury  as  prefumptive  evidence. 

Epfon  Ti^zin^  Shacklttoni  Yorkihireaffizes. 

It  was  contended  there,  that  being  an  eftate  where  the 
defendant  was  entitled  to  the  whole,  the  evidence  of  an  ad- 
verfe  pofleffion  by  receipt  of  rents  and  profits  of  a  moiety  was 
not  fufficient,  when  the  father  had  been  admitted  and  his 
anceftor  to  another  moiety.  And  Mr.  Juftice  Blach/::rt 
faid,  that  the  ftatyte  of  Queen  jinney  in  cafe  of  freehold, 
was  a  material  circumftance  in  the  cafe,  and  length  of  ti:nc 
a  pofleffion  Yor  forty  years.  I  am  perfuatied  the  court  will 
\  76^  3  be  of  opinion,  prefumption  of  oufter  was  well  warranted  in 
this  cafe.  , 

Will  made  1690,  agreement  1 705,  to  take  during  the  life 
of  H.  furrender  about  thirty-four. 

That  there  was  no  perception  of  profits  during  forty  years. 

Tenants  in  common  are  as  if  feized  of  feveral  eitates  as  to 
this  confideration. 

It  is  argued  that  the  one  of  two  daughters  held  pofleffion 
fifty  years,  and  contended  that  the  daughters  were  tenants  in 
common,  and  therefore  the  pofl!effion  of  one  is  the  poflelHcn 
of  the  other ;  but  this  does  not  hold  againft  the  ftatute  of  li- 
mitations. 

Lord  Holt  fays,  forty  years  receiving  rent,  with  no  demand, 
feems  very  ftrong. 

Mr.  Dunning  on  the  other  fide — There  is  no  diftinftion 
I  think  can  be  made,  to  take  this  out  of  the  general  rule.  I 
think  the  pofleffion  of  one  tenant  ^i  common  is  the  poflcifion 
pf  the  other. 

The  party  in  qucftion  being,  under  age  and  amin<M',  flic 
could  not  in  171 5  do  any  aft  to  the  prejudice  of  the  eftate. 

The  law  does  not  fay  the  poflcflion  of  one  ftiall  be  that  of 
the  other  for  a  limited  time,  but  to  the  end  of  the  worW  '^ 
*    neceflary. 

There  is  here  no  adverfe  poflcffion^firom  29  ^t  leaft,  if  nt-'t 
ar.  ' 

How  can  a  copyhold  differ  from  a  freehold  }  The  copy- 
holder admitted  only  to  a  moiety,  this  proves  his  title.  The 
defendant  was  only  entitled  to  a  moiety,  which  in  the  ye^r 

1734 
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1734  is  ihtwp,  to  have  been  in  him,  and  the  other  moiety  ia 
my  client. 

An  unlawful  and  tortious  a£l  as  in  this  cafe  of  one  tenant 
againft  another,  cannot  be  prefumed  forty  years  after  his 
death. 

If  your  lordOiip  be  ftill  of  opinion,  the  jury,  who  exerdfed 
no  judgment y  did  right  in  finding  by  prefumption  an  afhial 
oufter,  and  that  it  can  be  prefumed,' and  that  there  were  cir- 
cumftances  to  prcfumc  it,  then  the  finding  is  right.  But, 
with  all  poffiblc  deference,  I  muft  fay  the  jury  were  mifdi- 
rcfted. 

This  is  my  opinion;  and  if  your  lord fhip upon  confidep-f  768  ] 
ation  fhould  be  of  that  opinion »  I  ihould  pay  your  lord  (hip  a 
▼cry  ill  compliment,  in  fuppofing  you  would  not  be  as  ready 
to  decide  on  that  fide  as  on  the  contrary, 

Rfeding  V^^  Roy  ley  Salk,  423..  Limitation  never  rvins  a-.^ 
gainlt  a  man  but  where  he  is  aftually  oufled  or  difleized  ;  and 
therefore  a  tenant  in  common  may  diiTeife  a  man  :  it  muil  be 
sf^ual  oufler  and  not  perception  of  profits. 

Lord  Mansfield — It  is  moil  certainly  true,  that  I  told  the  A^al  ooT- 
jury  they  were  warranted  to  prefume  an  adverfe  pofTeffion  t^<i®«""**^ 
and  ouder  of  the  other  tenant  in  common.    Some  ambiguity  ™^y^^' 
arifes  from  the  term  of  adtual  ouiler,  as  if  pufhing  him  by  force  of 
the  fhoulder  was  ncceflary.  hand  pror- 

Thc  finglc  aft  of  holding  oyer  a  length  of  time  can  give  ***  ^  *^'" 
him  no  title  ;  but  tenant  pur  outer  vif  holding  for   twenty  holdmg 
years  after  the  death  of  cefiuy  que  vie,  is  a  bar.     Tenant  ii)  overbyfuch 
common  holding  eo  nomine  can  never  bar,  becaufe  he  Jiolds  poffeffion  at 
only  in  fupport  of  his  right.     If  he  acknowledges  the  other  ^^  \^ 
party  as  tenant,  and  fays  he  will  pay  him  the  money,  there  is  vcrfe  to  the 
no  adverfe  poflcflion  ;  nor  Is  faying  he  will  not  pay  him  at  tcnanqri" 
the  time  without  denying  the  title :  But  where  he  denies  the  ^"Uprefutn- 
tidc  and  keep  poflcffion  againft  it,  there  is  an  adverfe  poffef-  dcncc'of  ac- 
fion  and  oufter.     Has  he  held  in  this  cafe  by  adverfe  polTef-  tuai  ouftcr. 
fion  ?  The  poflcffion  has  run  numberlcfs  years. 

I  continue  of  the  fame  opinion  as  I  was  at  the  trial.  ^^^^^^  the 

Mr.  Jufticc  AJlon — ^Therc  have  been  various  opinions  what  forty  ycar« 
fliall  be  an  aftual  oufter  j  and  what  polTefEon  ihall  be  the  pof-  poflcffion  on 
fcffion  of  one  tepant  in  common  for  another :  I  think  it  \%  *^  ^^^^^ 
while  he  takes  the  profits  as  tenant  in  common.     The  difH-  ti^j,  j-afc 
culty  arifes  from  there  being  a  time  in  which  tliere  certainly  was  a  bar. 
was  a  tenancy  in  common.     What  is  the  bar  i  A  forty  years 
poflelEon ;  and  very  rightly,  -  for  othcrwifc  nothing  would  he 
fibar. 

This  b  not  a  bare  prefumption,  I  think,  but  an  aftual  bar. 

I  think 
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I  think  that  the  evidence  is  premier  to  be  left  to  a  jtuy*,  and 
'  there  is  not  a  tittle  of  eiridence  to  find  a  tenancy  in  common 

Ibr  forty  years  back. 

Mr.  Juftice  WtUn — ^Tfais  cafe  nmft  be  determiiied  upon  iti 

own  circumftances.     If  there  was  a  right  it  was  at  the  time 

of  the  death  of  ST.  5.  and  if  for  thirty  fix  years  there  has  been 

no  claim»  how  daRgierous»  after  {q  long  quiet  enjofOKBt,  to 

receive  a  claim. 

[    7^9  ]      Whatever  the  old  ideas  might  be  of  an  a^al  onfier^  I 

Foireof  the  think  advorfe  poflHIiop  is  now  aftual  ouftcr.     And  the  ida 

cfnccnAjin  "^^  ^^  ^  extended  fince  the  ftatuteof  Queen  Annty  whidi 

aho  what   has  changed  tb^  remedy,  and  does  not  require  aAual  entry  to 

ftalfbeac-  give  remedy. 

Th-      r  ^  ^^^  tdvcHe  f^oiTefiHon  for  thirty«fix  years  without  aftnal 

years  V^   ouftcr,  in  tlic  ftrict  andent  fenfc  of  an  agreement  which  liif- 
idfion,  evi-  iblved  the  toaancy  in  common* 

<lcnce  of  a-  , 

grecment  difToIving  the  tenancy. 

Thatfuch        Mr.  Juftice  AJhhurJl — Here  is  a  poflefEon  of  forty  vean 

wM^^ound  ^^^^"^  *"y  ^"*  ^  profits  taken,  I  think  that  this  was  gooil 

of  any  pre-  g«>«nd  for  a  jury  to  prefume  any  thing  to  deftroy  the  defcntl- 

fmnption  a^  ant's  titW.     They  might  either  prefume  an  aAual  ouftcr,  or, 

Sf"^a^^'   ifnecefliry,  a  conveyance.     In  the  York(hii-e  cafe,  it  is  net 

ijjjj^  ncccflary  for  me  to  fpeak  what  would  have  been  my  opinio!). 

It  did  not  come  properly  before  the  court.     It  was  whether 

the  plaintiff  was  barred  by  the  ftatute  of  limitations.    The 

court  were  not  to  prefume,  the  Jury  were  to  prefume.    And 

I  think  they  did  very  right  in  this  cafe,  to  prefume  every 

thing  -^'hich  might  deftroy  the  phintifi^^  title. 

WitnefT^s. 

IF  you  come  to  enlarge  trial  for  want  of  witn^esonrotT 
fide,  you  fhouid  be  ready  to  admit  all  ncceffary  fai>-» 
which  are  of  a  nature  to  be  proved  without  witnefles  on 
(heirs. 

Tou  muft  (hew  dearly  the  want  of  material  witncflb  lu^ 
not  been  contrived  and  thought  of,  as  an  ailment  to  put 
off  the  trial.  If  they  might  have  applied  earlier,  or  there  be 
any  apprchenfion  the  objeftion  has  arifen  juft  time  enough  to 
avoid  the  trial,  it  will  be  refiifed.  And  fo,  wherever  t!  is 
want  of  evidence  might  have  been  difcovcred,  and  appl-cai.- 
on  n)ade  for  therelicf  of  it  origjnally,  and  this  has  nor  bcvn 
done,  it  may  expeft  from  the  praftice  and  juftice  of  the  cclt: 
to  be  refuied. 

Jones 
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Jones  againjl  Cowper. 

/^  O  O  D  S  fold  in  con(i<leration  that  ^.  by  parol  pro»  ^ 

Vj  mifed  B,  the  vendor,  that  if  C.  the  vendee  did  not 
pay  for  the  goods  he  would  pay  for  them.  The  goods  are  de- 
livered by  B.  to  C  accordingly}  and  B.  fues  jf.  for  the  mo- 
ney. 

Contended  that  tliis  not  being  a  promiie  in  vrritlng,  was  [^  770  ] 
by  the  (btute  29  Car.  z,  not  binding,  for  that  the  faid  (latute 
e.  3.  fie,  4.  in  the  fecond  cbufe  fays-^-^that  no  a£lion  fliall  be 
brought  to  charge  any  defendant  upon  any  fpecial  promiie» 
to  aofwer  for  the  debt  of  another,  unlefs  the  agreement  up- 
on which  the  faid  adlion^s  brought,  or  fome  memorandum 
or  note  thereof  (hall  be  in  writing. 

To  this  it  viras  anfwcred,  that  the  ftatute  meant  where  the 
proinife  to  be  anfwerable  for  the  debt  of  another,  was  not  the 
original  promife  upon  which  credit  was  given  \  but  that  here 
the  original  credit  was  given  to  the  defendant,  who,  before 
the  goods  were  fold  promifed  to  pay  on  failure  of  payr 
ment  of  the  vendee,  upon  the  credit  of  which  promife  of  the 
defend  vit's  the  goods  were  fold|  and  tlierefore  that  this^ 
aftion  was  well  brought. 

Cafe,  Hil'  i773]>  at  the  fittings  c^  nift  prlus  K.  B.  Manv^ 
hridge  and  Cunnif$giam,  where  the  goods  were  delivered  in 
confequence  of  a  pro'mife  made  to  be  anfwerable  for  another  i 
this  promiie  was  held  to  bind  the  defendant  in  law. 

Mr.  jD«/i«ir^-i— There  the  party  undertaldng  was  alone 
liable  originally,  and  not  the  party  tp  whom  the  goods  were 
delivered. 

But  here,  laying  the  ftatute  of  frauds  out  of  the  cafe,  you 
fbould  have  proved,  that  you  had  firft  applied  to  the  vendee 
and  could  not  get  your  money  of  him )  for  he  was  firft  liable. 
I  do  not  know  what  can  be  a  collateral  or  conditional  engage- 
ment if  this  be  not ;  and  you  have  not  fhcwn  that  the  con.- 
dition  was  become  abfolute  in  your  favour  by  default  of  pay^ 
ment  from  the  original  debtor  the  vendee. 

Lord  Mansfield — ^There  is  a  clear  diftinAion  between  an 
undertaking  tor  another,  before  4  debt  contra£^d  and>  a  pro>- 
mife  afterwards. 

Undertaking  before  delivery,  «'  you  may  truft  to  me  or  I     - 
will  fee  you  paid  ;"  there  the  party  who  undertakes  becomet 
the  debtor. 

But  where  the  undertaking  19  before  the  goods  are  deliver- 
ed in  cafe  he  does  not  pay  I  will  pay  you,  there  is  a  nicety ;  • 
and  I  would  not  decide  witliout  lookinjg;  into  the  cafes.     But 

what 
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vhat  Mr,  Durming  fajrs  is  dqclfivc,  as  to  the  cafe  now  before 
the  court. 

The  promifc  is  conditional,  and  fhey  have  not  flicwn  they 
uicd  due  diligence  to  have  the  debt  6x>m  the  perfon  firft  lia- 
ble. 

[  77»  ]  Gilbert  c^ainjl  Berkinfhaw. 

A  CTION   againft  the  defendant  for  maliciouflf  i:J- 
^Y   di^ng  the  plaintiff  for  perjury. 

Second  and  third  count  for  defaming  the  plaintiff,  and 
faying  of  him — he  is  a  fcoundrel  and  I  will  prove  it. 

It  was  left  to  the  jury  that  if  there  appeared  a  probable 
caufe,  the  a£tion  would  not  lie. 

The  plaintiff  was  an  attorney. 

The  jury  found  for  the  plaintiff  (wjio  had  laid  his  damag*^ 
at  5 cool.)  400I.  The  plaintiff  took  the  verdift  upon  th? 
fecond  and  third  count. 

A  new  trial  was  moved  upon  the  ground  that  the  d:- 
mages  were  cxccflive. 

And  alfo  that  the  verdift  was  againft  evidence,  and 
againft  tlie  direftions  of  the  judge,  for  that  there  was  i 
probable  caufe. 

The  judge  on  the  report  of  the  cafe  faid»  he  thought 
there  was  e\'idenre  of  the  malice^  becaufe  the  defendant 
Jaid  "  I  will  attack  him  again.'* 

Argued  againft  the  rule — that  the  court  will  not  ict  afidc 
a  verdift  becaufe  of  cxccffive  damages.  Where  they  ha\c 
fet  afide  a  verdift  in  which  the  damages  may  have  appeared 
exceflive,  it  has  been  for  mal-praftices,  and  not  for  the 
largenefs  of  damages  fairly  obtained. 

Stiles  166.  where  1500I.  was  given, 

I  Ln\  9.  That  the  ground  of  the  deciiion  In  Siilts  w^^ 
not  the  largenefs  of  the  damages,  but  ill  management  vi-nh 
the  witnefics. 

The  court  cannot  meafure  the  ground  on  which  th^ 
jury  find  damages  that  may  be  thought  large ;  they  nuv 
iind  upon  fafts  witliin  their  own  knowledge :  And  in  or- 
der to  enable  them  to  this,  it  was  that  the  old  common  la^ 
writ  appointed  them  to  be  de  vicefiet\ 

Twelve  jurors  are  not  to  be  fuppofed  to  give  a  vcrcict 
contrary  to  their  confcicnce  \  and  both  parties  put  then  * 
felves  ujx)n  the  jury  to  abide  their  deciflon,  as  to  the  quan- 
tity of  the  damages,  as  well  as  whether  any  or  not. 

A  man': 
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A  man's  reputarion  is  hurt,  and  that  very  eafily,  be  it  [  772 
ever  fo  found  ;  his  character  in  his  profefflon,  which  con- 
cerns him  highly,  both  with  regard  to  his  good  name  and 
Comfort,  and  to  hb  means  of  Tubfiftence,  is  injured — no 
man  can  fay  how  far  :  Nor  can  any  man  el^imate  the  fenfi- 
bility  of  the  perfon  injured,  and  reduce  the  compenfation 
to  a  ftria  fum,  not  to  be  exceeded,  in  pounds,  {hillings 
and  pence,  let  twelve  honeft  men  think  of  it  as  they  may. 

Second — -Whether  this  were  a  malicious  profecution  with- 
out foundation,  the  jury  were  competent  judges,  and  have 
found  that  it  was ;  and  malice  needs  not  be  cxprcfled  but 
may  be  implied  from  circuraftances.  The  declaration  after 
verdift  that  he  would  attack  him  again  fcems  evidence  of 
malice,  and  of  a  defign  to  ruin  him  in  his  profeffion. 

Wilfori  and  Berkeley^  the  damages  were  extremely  high.; 
but  the  court  would  not  interfere. 

The  perfon  who  brought  this  indiftment  to  trial  had 
heard  all  the  evidence  againd;  the  plaintiff  upon  a  former 
caufc;  in  which  the  ^plaintiff  in  this  caufe  was  defendant, 
and  kneW  that  it  was  fo  infufficient  as  to  end  in  a 
non-fuit,  and  yet  has  harraffed  the  plaintiff  with  an  in- 
diftment. 

Shall  there  be  a  right  without  a  remedy  ?  Shall  the 
party  who  comes  here  for  a*new  trial  have  purfued  malevo- 
lently and  in  an  illegal  manner,  and  not  fatisfy  in  the  man- 
ner which  the  law  requires  in  damages  ?. 

To  fend  it  down  to  a  new  trial  will  reprobate,  in  the  cir- 
cumftances  of  this  cafe,  the  decifion  of  the  jury,  and  will 
be  telling  whatever  jury  fhall  try  it  again,  that  the  plain- 
tiff's reputation  is  not  worth  any  damages  in  the  leaft  cori- 
Cdcrable ;  or  it  may  be  thought  to  figniiy  to  them,  that 
they  fhould  find  no  damages  at  all. 

On  the  other  fide — That  the  jury  will  not  take  it  as  a 
reflcftjon  upon  their  verdift  fince  they  had  evidence,  which 
if  they  could  have  read  it  upon  the  trial,  might  have  made 
it  unneceflary  to  come  for  a  new  trial. 

That  with  a  proper  affignment  the  indiftment  might  have 
been  Aipported ;  and  that  it  had  never  been  decided  upon 
the  merits.  ' 

That  as  to  damages  for  the  injury  done  the  plaintiff  in 
his  profeffion  thefe  were  out  of  the  aftion ;  for  the  declara- 
tion dated  no  fpecial  damages,  a^d  if  the  jury  took  any 
into  confideration  they  went  out  of  the  aftion,  and  did 
that  which  would  vitiate  their  verdift,  and  make  it  void 
throughout. 

The 
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[  773  3  The  jury  therefore^  it  is  fubmtttcd,  were  miftaken)  the 
damages  much  tcx>  great  ^  and  the  verdi A  ill  founded :  And 
therefore  that  a  new  trial  ought  to  be  granted. 

If  want  of  inftru£tions  to  counsel  is  objeded,  it  was  the 
defendant's  choice,  who  thought  it  the  right  of  an  English- 
man to  plead  his  own  caufe.  And  what  counfel  couldluve 
induced  the  court  or  jury  to  form  a  difierent  opinion  upon 
the  cafe,  than  that  which  the  jury  formed,  and  which  the 
judge  who  tried  reports  they  had  ground  to  form  ? 

in  reply  to  this  Mr.  Lad  faid — ^that  the  defendant  IiaJ 
relied  upon  his  innoc^ce,  and  therefore  choic  to  fpeak  fas 
himidf ;  that  as  to  the  indi^ment  of  |)erjury  there  had 
been  an  acquittal  by  mifiakc,  but  no  tn;d'upon  the  me- 
rits. 

Mr.  Juftice  Willes — I  would  not  interrupt  Mr.  JLad  whik 
he  was  fpeaking,  but  I  think  I  am  called  upon  perfonaliy : 
I  tried  tlie  caufe  \  and  the  acquiual  was  certainly  npon  the 
merits. 

The  perjury  aligned  turned  out  to  be  a  mere  fiirprize. 
tn  examination  he  immediately  recolie^ed  and  correded 
bimfeli  confiftently  with  his  former  evidence  ;  his  b^Mvioer 
was  thought  to  be  extremely  candid,  and  acknowledged  a^ 
fuch.  A^dthe  counfel  on  the  other  fide,  upon  this  evi- 
dence, and  other  witnefles  concurrii^  with  it,  not  having 
»  any  thing  to  oppofc,  his  client  was  nonAiited. 

Upon  the  indiAment  for  perjury,  five  c£  the  witaefts 
called  faid  they  did  not  hear  him  corredt  himielf,  others 
faid  they  did.  I  directed  the  jury  upon  the  general  appear- 
ance of  the  queftion,  that  it  appeared  the  now  plaintiif  had 
given  his  evidence  fiiiriy :  I  did  not  dire&  the  jury  to  boA 
him  perjured. 

I  told  them,  the  parties,  they  were  gentlemen  cS  the 
fame  profefiion,  and  wifhed  the  matter  was  dropt,  and 
hoped  to  think  both  miftaken. 

I  thought  be  would  carry  no  great  damages,  by  carry* 
ing  his  caufe  down  to  triaL 

Lord  Mamjieid — This  rule  to  fliew  caufe  why  there 
fl^ould  not  be  a  new  trial,  ctnnes  before  the  court  fingly  00 
the  judge's  report. 

Not  on  the  ground  of  furprizet  material  cvidoMre  fisce 
dilcovered,  or  midake  in  the  jury, 
r  ^'^4  1       Verdifl  taken  upon  two  counts,  one  of  which  is,  fior 
■  ^ '     ^  faying  of  the  plaintllf,  «  He  is  a  fisoundrel,  and  I  wiU  prove 
**  it  >"  the  other  count  aUb  chVg^  words  of  dtfamataoik 
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The  only  grcnind  is  of  exceffive  damages :  And  though 
i  would  be  very  fony  to  lay  down  a  rule  that  no  new  trial 
would  ever'  be  granted  on  account  of  exceiBve  damages, 
where  they  might  be  fo  enormous  that  it  would  appear 
their  minds  muft  have  been  unjuilly  and  unreafonably 
heated,  or  otherwife  under  a  corrupt  influence,  or  have 
taken  in  ibmething  by  miftake  to  the  damages  which  by  law 
they  could  not;  yet  I  do  not  think  it  fit  that  this^ court 
Ihall  fay,  in  a  matter  of  uncertain  damages,  there  ^11  be 
a  new  trial,  becaufe  if  the  court  had  been  to  fix  the  da« 
mages  they  might  have  given  lefs,  or  a  jury  might  have 
given  Icfs. 

The  court  will  not  judge  by  a  meafuring  caft,  where 
matters,  properly  for  all  parties,  have  been  left  to  the  found 
difcretion  of  a  jury,  in  a  fubjeft  of  which  they  are  compe- 
tent and  proper  judges. 

It  is  enough  that  it  may  be  fiipported  upon  the  general 
circumftances,  (and  there  are  no  fpecial  damages  alfigned) 
the  nature  of  the  injury,  the  feeling  i/ichich  the  piaintifF  may 
have  of  it,  the  degree  of  evidence  of  malice,  are  all  cir- 
cumftances properly  left  to  a  jury. 

I  remember,  (ince  I  fat  here,  an  2&\cm  by  *a  very  poor 
man^  for  a  charge  of  criminal  converfation  with  the  plain- 
ti^s  wife.  On  a  motion  for  a  new  trials  on  account  of  ex- 
ceflive  damages,  new  trial  was  refiifed.^    And  fo  in  the 

cafe  of  a  very  poor  fervant  of  Sir 's,  who  had 

received  from  his  mafter  150  laihes,  and  there  was  evidence 
that  be  had  faid  that  for  a  very  trifling  fum  he  would  receive 
chem  again.  The  jury  found  the  plaintiff  lool.  damages^ 
They  refented  the  behaviour  of  his  mafter ;  they  exercifed 
their  judgment  accordingly  i  and  the  court  would  not  grant 
a  Dstw  triaL 

ThJ6  is  not  the  cafe  of  the  greyhound,*  of  the  value  of 
whidi  the  court  could  form  an  eftimate,  and  fay  they  have 
Sound  forty  times  too  much.  And  it  was  upon  evidence^ 
and  the  judge  not  diflatisfied. 

Mr.  Juftice  jifi^n — ^^rhat  he  thought  the  cafe  of  the  grcy- 
hoo&d  went  upon  this,  that  they  had  thrown  in  aiiault  and 
battery^  and  other  matters  which  the  jdaintift*  had  not  laid  [  775  1 

in 

I  AQudxag,  I  llelieve,  to  BerkeUy  and  WUfiri,  above  quoted,  wliere  the 
jfKf  pve  500L  damages.  The  defendant  had  a  place  of  50I.  a  year,  as 
il€fk  «tf  the  ^die^Qcf ,  doHng  pleafurt,  which  wa«  hit  ^hole  fubitftence. 

*  Si9k  aad  HMiUr^  about  two  yeoH  btCore,  where  the  jtoy  fomod  eighty 
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in  his  declaration,  and  of  which  thfcy  fhould  not  have  re- 
ceived evidence. 

That  damages  might,  indeed,  be  fo  evidently  cxccffiv^ 
as  to  be  fet  afidc  :  But  that  the  court  had  frequently  rc- 
fufed  it  where  there  was  no  ground  of  miftake  pr  unreafon- 
ablenefs. 

The  damages  here  are  faid  to  be  exceffivc  ;  I  don't  know 
they  are.  In  truth  who  will  prove  it.  He  iays,  that  ih^ 
plaintiff,  is  a  (coundrel,  and  he  will  prove  it,  and  thisol 
n  man  in  a  profeffion— an  attorney,  and  in  that  public  man- 
ner, and  after  verdiil:. 

Rule  difcharged. 

Curia  Cancellaria. 

before  Lord  Chancellor  Apfley,  ajjljled  hy  Mr.  Jufiue  Blsck- 

ftone. 

ON  a  biU  praying  an  injun£tiori  againft  an   edition  b? 
Mr.  Newbery  of  an  abridgment  of  Dr.  Hawkcpwortb\ 
Voyages. 

The  Lord  Chancellor  was  of  opinion  that  this  alMidg- 
meiit  of  the  work  was  not  any  violation  of  the  author's 
proj>erty  whereon  to  ground  an  injunftion. 

That  to  conftitute  a  true  and  proper  abridgment  of  a 
work  the  whole  muft  be  prefervcd  in  its  fenfe :  And  then 
the  aft  of  abridgment  is  an  aft  of  underdanding,  cmpJoy- 
cd  in  carrying  a  large  work  into  a  fmaller  compafs,  and 
rendering  it  lefs  expcnfive,  and  more  convenient  both  to 
the  time  and  ufc  of  the  reader.  Which  made  an  abridg- 
mait  in  the  nature  of  a  new  and  a  meritorious  work. 

That  this  had  been  done  by  Mr.  Newbery^  whofc  edition 
might  be  read  in  the  fourth  part  of  the  time,  and  all  the 
fubilance  prel'ervedi  and  conveyed  in  language  as  good  or 
better  than  in  the  original,  and  in  a  more  agreeable  and 
ufeful  manner.  That  he  had  confultcd  Mr.  Juftioe  BUck- 
^oney  whofc  knowledge  and  Ikill  in  his  profeflicm  vra$  uni- 
verfally  known,  and  who  as  an  author  himfelf  had  done 
honour  to  his  country. 

That  they  had  fpent  fome  hours  together,  and  "^at 
agreed  that  an  abridgment,  where  the  underftanding  b  em- 
ployed in  retrenching  unnecefiary  and  nnintereftjog  drcsim- 
flances,  wl\ich  rather  deaden  the  narration,  is  noc  an  «A 
of  plagiarifm  upon  the  original  work,  nor  againft  any  pro- 
perty of  the  author  in  it,  but  an  allowable  and  meritorioos 

wort* 
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vork.     And  that  this  abridgment    of  Mr.   Newherys  falls 
within  thcfc  reafons  and  defcriptions. 

Therefore  the  bill  praying  an  injunction  ought  to  be  dit  [  776  ] 
miffed. 

BIU  difmifled. 

The  King  againft  Woodfall. 

THIS  caijfe  came  on  at  Guildhall  1 1  th  of  July,  1 774, 
J,      before  Lord  Mausfdd^  at  the  fittings   for  London, 
iii  the  King's  Bench. 

It  was  .an  indi^ment  for  a  fibcl  on  the  revolution,  and 
on  the  perfons  of  King  William  and  Queen  Mary, 

It  was  argued  by  Mr.  Hardingf  for  tKc  defendant,  to  this  That  it  U 
eScl — I  never  yet  heard  that  barely  to  attack  the  govern-  ?**' J  ^^^ 
ment  is  a  fcandalous  and  feditious  libel.  A^  oxi*g^ 

I  can't  feparate   from  the  idea  of  a  feditious   libel  the  Tcmment  if 
tendency  to  excite  fedition.      I  may  be  on  very  Oippery  jt  be  done 
pound,  being  not  fo  verfed  in  the  niceties  of  law  as  to  be  J^J^^^, 
able  to  pronounce  pofitively  \  but  I  take  it  there  is  no  cer-  j,  not  likdy 
tain  definition,  from  the  nature  of  the  thing,  what  fhaU  to  excite  fe- 
bc  a  libel :     'Fhat  will  be  fo  at  fomc  times  which  is  not  at  ^^^' 
ethers.     But  that  in  general  a  libel  muft  be  calculated  to 
excite  (edition. 

Juft  at  the  time  of  the  revolution  it  might  have  had  this 
effect,  when  men's  eyes  were  not  fufficiently  opened;  it 
can  now  have  no  other  than  to  make  the  readers  laugh  at 
the  abfurdity  of  it,  or  pity  the  weaknefs. 

An  author  of  note  fays  it  is  a  very  grofs  miftake  to 
fzy  the  King  is  the  third  eftate  $  bifhops  are  the  third  eilate:, 
and  the  King  is  fupreme  over  all. 

However  improper,  this  is  fo  nonfeniical  a  divifion  that 
it  can  never  excite  fedition.  And  of  what  is  faid  here  the 
iame  n^ay  fafely  be  affirmed. 

As  to  perfonal  refle<E1)ions  upon  WtUiam  the  third,  it  is 
conceivable  he  might  have  been  a  very  bad  man,  and  ^et 
tl>e  revolution  a  very  excellent  and  neceflary  work.  Sir 
John  Dalrympie  has  not  been  arraigned,  &nd  yet  nothing 
uin  be  more  injurious  to  the  charafter  of  William,  Through- 
out he  gives  him  two  fuppofed  reafons  for  ^ery  thing  he 
docs,  and  conftantly  affigns  the  worft  as  the  true. 

As  to  the  reflexions  upon  the  revolution,  they  are  intro-  [  777  } 
dttced  by  an  if.    If  fuch  things  be  a  curfe  the  revolution  is  a 
curie.    The  conne^on  b^ing  thus,  if  the  things  did  not 

Ggg  (cxift 
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exlft  then  the  revolution  is  not  a  cuHe,  if  they^arc  neccflary 
and  beneficial  then  the  revolution  is  a  blei&ng. 

Refie£tions  upon  King  lyUllam  can  be  no  refleJHon  upon 
his  prefent  majdly. 

A  work  has  been  publiflied  of  the  higheft  merit,  and  by 
an  author  than  whom  no  body,  I  believe,  has  a  greater  re- 
fpeft  for  the  conftitution. 

It  is  the  bed  work  that  ever  has  been  publifhed  upcm  the 
laws  and  conditution;  a  moft  elegant,  accurate,  andfyilem- 
atical  work ;  yet  he  confidcrs  the  revolution  on  very  con- 
fined principles,  but  without  blame. 

An  author  of  very  great  merit,  and  attachment  to  the  go- 
vernment, has  faid  a  thing  more  injurious  to  the  revolution, 
where  he  calls  it  a  precedent  in  point  of  fa£V ;  yet  this  author 
is  «ot  puniflied  or  ccnfured. 

However  I  may  fuccced  upon  the  other  grounds,  there  is 
on  e,  I  am  perfuaded,  I  fhall  fucceed  in  at  all  events. 

You  are  to  be  fatisded  that  all  the  innuendoes  laid  in  the 
information  muft  be  exactly  as  they  are  explained  :  Seme  are 
not  neceflarily  true,  and  fome  neceflarily  &lfe.  If  this 
be  fo  you  muft  scquit  him  :  For  your  verdift  muft  go 
upon  the  whole ;  the  judgment  muf^  follow  it  -,  and  there 
can  be  no  feparating  the  guilt  afterwards  :  So  that  you  can- 
not find  but  on  the  whole. 

This  day  eighty-four  years  is  not' an  aera  applicable  to  the 
revolution,  which  is  known  to  have  commenced  in  1690. 

Glorious   revolution,    g s  r n,    at   the 

end  of  the  information.  How  glorious  revolution  ?  Is  it  not 
nmre  confident  with  the  purport  of  his  letter  that  he  flioalJ 
call  it  gracelefs  rebelUon,  fuppofing  him  to  take  his  premises 
ar.  admitted  ?  . 

A  paper  cannot  tend  to  excite  fedition,  of  which  Mr.  At- 
torney-general could  not  find  out  the  meaning.  And  I  con- 
tend the  meaning  of  thefe  words  and  dates  is  fometiilies  i^l- 
pably  miftaken,  and  at  other  times  far  from  clearly  difcc- 
vered. 

I  apply  to  ycu  as  fi*iends  of  the  liberty  of  the  prefs,  which 
appears  in  fome  degree  of  danger,  when  fuch  a  ftupid  per- 
formance is  fo  folemnly  attacked  as  dangerous  ;  as  friends  r! 
the  government,  asunjuft  fentenccs  caftan  odium  upon  that; 
;is  friends  of  law  and  of  liberty,  which  alike  require  that  no 
man  /hould  fuifer  upon  a  vague  and  doubtful  intcrpreCaticn 
of  his  wordj. 

Lord  A/tf/3ri/7^A/=— gentlemen  of  the  jury,   this  1$  a  paper 

*  charged 


Michaelmas  Term,  14.  Geo;  3.  K.  B. 

charged  in  the  infcarination  as  a  falfe  and  feditious  libel  on 
the  revolution. 

The  revolution  is  the  bafe  on  which  the  prcfent  conftitu- 
tion  rcfts  i  if  that  fall  the  whole  fuperftrufture  falls  with  it, 
and  all  the  bleflings  that  have  been  and  are  enjoyed  in  confe- 
quence  of  it- 
It  docs  not  follow  that  the  libel  muft  be  fo  cleverly  written 
as  to  have  its  effedt.  The  duloefs  of  the  author,  or  the 
good  fcnk  and  honefty  of  the  readers,  with  the  firmnefs  of 
government,  may  all  equally  frultrate  this :  But  the  author 
is  not  the  lefs  criminal  for  doing  all  the  mifchief  he  couldj 
and  intending  more. 

If  you  iind  that  it  arraigns  King  William  the  third  and 
Queen  Af/iry,  not  in  their  perfonal  charaAer,  but  as  dethron- 
ing their  father,  as  being  an  unjud  and  wicked  a£t,  this,  cer- 
tainly, arraigns  the  revolution. 

The  evidence  is  very  clear.     Mr.  Hardinge  has  rightly  ar- 
gued that  you  muft  fee  the  author  meant  what  was  imputed 
to  him.     It  is  not  that  he  is  accurate  as  to  dates  and  hiftorical  jf  the  dates 
fa<fls.     You  muft  fee  what  ideas  the  author  meant  to  convey,  do  not  pre- 
according  to  your  fenfe  of  what  he  has  wrote.  ^^^^"f.^" 

I  don't  know  as  to  the  point  of  hiftory  what  day  precifcly  normatcri- 
King    William  and  Queen  Mary  were  proclaimed.     King  al,  if  the 
William  landed  in  November ;  but  it  was  not  till  after  the  racaning  it 
convention,  fome  months  after  his  landing,  tliat  they  were  ^ 

proclaimed  *.     If  you  think  the  meaning  of  K.  W and 

Qj^Af ,  g s  r  n,  and  fo  of  the  reft  imputed 

to  him  by  the  information,  be  the  true  one,  you  will  £nd 
him  guilty ;  if  not  you  will  acquit  him.  What  will  be  the 
conlequence  of  your  finding  is  matter  of  another  judicature. 
As  to  many  other  things  which  were  argued,  they  may 
properly  go  into  confideration  upon  the  judgment  pailed  on 
this  letter,  which,  I  think,  is,  as  it  has  been  ftatedto  be,  a 
very  (lupidone. 

The  jury  went  out,  and  returned  fome  time  after,  and 
found  defendant  guilty. 

The  fame  day  another  information  was  tried  againft  the  [  "  79  1 
other  Woodfall^  as  I  underftand  it,  and  1  believe  for  the  fame 
paper. 

For  the  profecution-^That  the  paper  in  queftion  is  one  of 
the  moft  general,  libels  ever  written.  That  it  traduces  every 
magiftrate  in  this  Ungdom,  and  ahnoft  every  profeffion  s  and 
throws  odium  upon  4he  revolution,  as  thefourccof  all  the 

G  g  g  2  curfa 

«  UclicveFcb.ij,  1689. 
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curfcs  and  calamities  of  this  nation.  Tliat  one  would  won- 
dcr  any  Englifhman  (hould  hope  to  give  an  ill  imprcffioD  of 
that  event,  to  which  every  Englilhman  owes  the  highcft  bkf- 
iings,  and  the  greateft  fhare  of  liberty  any  nation  ever  en- 
joyed. 

It  is  faid  it  is  a  fhipid  work.  <<  The  charaAers  and  things 
«.  flandered  are  out  of  the  reach  of  flander.'* 
/  The  author  has  been  as  fcandalous  and  malignant  as  his 
underftanding  would  fuffcr  him  to  be,  and  his  dulneis  has 
been  no  great  hindrance  in  this,  as  it  feldom  is.  As  to  the 
efieft — Where  is  the  merit  of  having  been  difappointcsd  in  a 
plain  avowed  purpofe  of  prcpoflcfling  men's  minds  againft  tbc 
revolution,  and  of  tourfc  the  prcfent  government  ? 

I  never  yet  heurd  that  the  weaknete  of  the  writings  and 
the  brightnefs  of  ttit  charafter  which  was  impotcntly  attack- 
ed, (hould  be  an  arguo^cnt  in  favour  of  the  writer.  Of  hctt 
you  will  judge. 

As  to  the  applitration,  e\'cry  attempt  concerning  that,  cither 
to  ju(l:ify  or  to  alter  it,  would  prove  alike  ufelcfs,  as  that  fcs 
'been  already  m^le.  Nor  can  argomem  make  the  interpre- 
tation oti  which  the  profecution  infifts  clearer  than  it  is. 

"Xl^c  letter  fpeaks  of  the  curfe  denounced  on  that  day  a- 
gninfthim  who  curfeth  his  father,  and  then  infers  the  jtidg- 
ment  agalnft  him  who  profctibes  his  father,  and  hires  others 
to  murder  him  with  his  money. 

He  imputes  all  the  taxes  that  have  Cnce  been  kitrodocetl, 
pcnilons,  fl:anding  anSnies,  corruption  of  religion  and  mora- 
lity, to  tliat  period,  and  fays  the  "  church  rf  Engbnd  was 
'  <*  flourifhing  before,  and  now,  without  the  fpirit  of  prophe^ 
cy,  amanmayfaylsperifhing.'* 

Who  can  fay  that  the  rebellion  agarni^  yemes  "wts  not  2 

^s  r- n  ?" 

ftrefs  was  endmvoin^  to  be  laid  that  he  was  in  as(- 
tody  :  But  there  appeared  to  be  acccfs  to  him  by  any  who 
pleafcd. 
780   ]      The  letter  fiiys,  "  If  thefc  taxes  arc  a  bleffing  thcrevolii- 
ti<^n  is  a  bleffing;  If  not^  a  curfe.''    When  he  hascnidyim 
religion  and  morality  are  corrupted,  the  church  pcrilhiE^, 
.  the  Hate  falling,  in  confequence  of  the  revolution,  which  he 
docs,  on!y   m  more.  *otdsi  can  it  "be  laid  that  fie  litres  i: 
hvpothetically,  inA  withoiit  dccidihg  one  way  or  the  other, 
'tilficthcr  the  revoln^ion  Was  a  bleffing  ofcthi  contwuy. 
\  **']•>)?  thedefcmlarit.  '-Mr.  Lte-^lt  is-notmypmrpdetode- 
fcfnd  the  paper,  \i  it  contains  reflections  upon  the  revohmoo, 
and  upon  the  character  of  King  William  and  Queen  Mmtj, 
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whom  I  have  been  ever  accuftomed  to  hold  from  infancy  as 
moft  illuftrious  princes,  for  their  public  and  private  virtues. 
And  I  hold  the  revolmlon  to  have  been  the  aera  from  whence 
our  moft  valuable  liberties  were  fecurcyl  to  us,  for  permanent 
enjoyment ;  and  that  the  right  and '  privileges  to  which  wc 
owe  all  our  blelEngs  were  then  belter  afccrtaincd  than  at  any 
former  period. 

But  you  are  now  not  upon  the  paper  or  author,  but  tht^ 
publiftier.  If  you  find  him  innocent  of  the  intention  to  pul>^ 
liOi  you  muft  acquit  him  :  For  if  his  mind  is  innocent  the 
man  is  innocent.  You  are  not  to  find  that  the  paper' was, 
ptiblifhed,  or  libellous  in  itfelf  j  both  .are  admitted  :  but  that 
Mr.  Jf^ooJfa/I  was  the  publilher :  And  he  cannot  be  the  pub-^ 
liflier  if  he  knew  not  of  the  publication.  His  life  and  cha- 
raftcr  go  againd  it.  And  though  he  might  have  offended. 
pcrfons,  and  poffibly  fomctiracs  offended  the  laws,  yet  he" 
lias  always  been  the  defender  of  this  glorious  revolution. 

There  is  no  title  of  evidence  he  knew  it,  except  that  it  was 
publilhed  and  fold  in  his  {hop.  Upon  this  general  evidence 
the  profecution  refts :  And  though  it  may  be  good  and  fuf- 
Sclent  in  general  caie^  jet  not  in  this  particular  one,  when 
Mr.  Woot^all  was  jn  coxTfinement,  and  not  in  p«wer  of  con- 
verGng  with  thofe  from  whom  he  could  naturally  aik  infpr-^ 
mation  upon  fucb  fiib^e£ts. 

It  is  extraordinary  that  the  accidental  publifher  of  fo  dull  a 
paper  (hould  be  expected  to  incur  the  punilhmcnt  and  cen- 
fure  demanded  againft  him,  when  Sidney  and  Rujfeil  have 
been  infolted,  ancTno  enquiry  after  the  author  by  way  of  pu- 
niihment.  A  writer  ought  to  relate  facts.  Let  him  \  and  if 
he  credits  his  intelligence  let  him^  and  thofe  of  his  rcadcre  1 
who  are  difpofed :  But  let  him  not  clofe  his'  narration  witl^ 
obierving  that  he  feels  the  fame  emotion  he  Ihould  have  dpnc 
at  the  fight  of  his  fon  turning  his  back  on  the  day  of  battle. 

What  is  there  in  the  work  now  before  you  to  catch*  th^ 
humour,  or,  as  fome  may  call  it,  the  fafliion  of  thefe  tinvis; 
What  is  there  to  hurt  the  principles  of  the  revolution,  to  [  781  ] 
fhakc  the  prefent  government,  or  diihu'b  any  mun  ?  Biit, 
above  all,  what  is  there  to  fix  it  on  the  defendant,  who  was 
in  prlfou;  and  ignorant  of  the  publication  } 

Lord  Mansfield — Gentlemen  of  the  jury,  whether  this  be 
an  objcfi  of  magnitude  enough  to  demand  this  mode  of  enqui- 
ry is  not  before  you  or  me  :  We  muft  do  jultice  upon  tUat 
which  is  now  before  us. 

Mr.  Lee  has  vtry  projierly  acknowledged  the  criminality 
of  the^fentences  conveyed  in  this  letter  upon  the  revolution 
and  the  inftrumeiitsof  it.   ' 

Whenever 
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Whenever  a  man  publi(hes  he  publifhes  at  his  peril:  For 
there  is  no  entering  into  the  ftcret  thoughts  of  a  man's  heart. 

If  he  had  been  in  clofe  cuftody,  fo  diat  his  fervant  could 
have  no  accefs  there,  I  ihould  have  thought  it  a  dxSerencc 
very  proper  to  have  been  left  to  you  \  but  it  is  juft  the  fimc 
as  in  his  own  houfe  ^  for  his  fervants  and  all  the  world  had 
accefs :  And  the  boy  brought  the  paper  to  him  every  day. 

Otherwife  I  (hould  have  thought  the  particular  circum- 
ftances  very  proper  to  have  taken  it  out  of  the  general 
cafe ;  but  here  it  is  juft  as  in  the  cafe  of  laft  Saturday. 
He  either  did  or  did  not  know  it  5  if  he  did  he  is  anfwen^lc, 
upon  that  cafe  5 '  if  hot  he  ouglit  to  have  known  it.  w  hat 
may  be  the  confequence  is  a  farther  confideration  \  and  waat 
the  magnitude  of  the  crime,  or  the  wilHom  and  prudence  of 
l^ringing  it  to  this  rppdc  of  decifion.  We  are  bound  to  do 
juftice  on  it,  whatever  may  be* the  contcqucnce,  or  import- 
ance of  the  que  (lion,  more  or  lefs.  If  you  believe  the  evi- 
d^nce,  as  to  the  pubh'cation>  and  the  intent  of  the  paper,  2% 
ftated  in  the  information,  you  will  find  the  defendant  guilty^ 
otherwife  you  will  acquit  him. 

Jury  came  in  after  fome  hours,  and  found  the  defendant 
guihyof  publifhing  the  paper  ftated  in  the  information  j  but 
did  not  find  it  a  libel. 

Lord  MaKsfiiLi — You  muft  cither  find  the  defendant  ge- 
nerally guilty,  or  find  what  you  do  find. 

They  found  him  guilty  of  publifhing  the  paper. 

Lord  Mafisfield-^-Th^t  is,  you  find  the  defendant  guilty. 

Verdi£t  taken  accordingly. 
f  ^8a  1       Judgment,     And  now,  Michaelmas  term,  26th  of  No- 
'  vember,  '1774,  Mr.  Juftice  Aflon  delivered  the  judgment  of 
,  the  court  againft,'5.  and//.  IVoocifafl. 

You  are  brought  up  to  receive  judgment  for  printmg  and 
publifhing  a  very  fcditlous  and  fcandalous  libel,  which  ap- 
pears to  the  court  of  a  very  pernicious  and  dangerous  nature. 
A  libel  on  the  revolution;  on  the  King  and  Queen  who  rci^n* 
ed  at  that  happy  time. 

The  army  reprefented  as  locufts,  the  church  as  perifhing, 
religion  and  morality  as  utterly  extinguifhed  in  all  ranks  cf 
men,  and  a  general  curfe  upon  the  nation  in  confequence  of 
the  revolution.  The  wcaknefs  and  ftupidity  of  the  libel  vi 
no  excufej  that  it  will  not  affbft  wife  and  coniideratc  men ; 
It  is  not  thofc  on  whom  i^  was  meant  to  operate. 

The  court  has  confidered  the  nature  of  your  oSence,  and 
the  circumftances  offered  in  mitigatioiv   ' 

And 
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And  as  to  you  Woodfall^  your  particular  fituation  at  that 
oiCi  iiriiich  ought  to  have  made  you  more  cautious ;  and  to 
iifltr  it  to  be  an  excufe  would  be  opening  a  door  for  all  libAs 
jrith  impunity. 

The  court  fcts  a  fine  of  300  marks  upon  you,  and  that 
boa  be  imprifoned  till  paid.  *  - 

The  fame  fine  upon  the  other. 

Mace  againft  Cammel. 

Woman  lives  with  a  pcrfon  as  his  wife,  and,  upon  ex- ' 

ccijtion  levied  on  the  goods  for  the  debts  of  his  ere-* 

itorsy  (he  denies  that  fhe  is  his  wife,  though  fhe  had  always ' 
iledy  and  been  acknowledged  and  reputed  to  be  his  wif^;. 
nd  ihc  contends  the  goods  are  her  fole  and  feparate  property, 
^d  bought  with  her  money. 

By  the  21  Jamej  c.  ip.y^r.  ii.     It  is  ena£ted  in  cafe  of 
jmlcrupts  '*  that  if  at  any  time  anyperfon  or perfonsjball  become 
I  tantrupty  andatfucb  time  as  the^Jballfohecwne  bankrupt  Jball ^ 
'  by  the  confent  ^7;i^  pcrmiflibn  efthe  true  owner  and  proprietary 
\  Live  in  their  pMlft<my  order ^  and  difpofition^  any  goods  or  chat--  • 
\tels  nvhereof  they  Jball  be  reputed  owners ^  and  take  upon  them 
Ube  fale^  alteration  or  difpofi(ion  as  owners,  that  in  every 
^^fuch  cafe  the  /aid  commijioners ^  or  the  greater  part  of  them^ 
^*  Jball  have  power  to  fell  and  difpofe  the  fame ^  as  and  for  the  benefit 
^^  of  the  creditors  which  Jhallfeek  relief  by  the  faid  comnujfony  as    [  783  1 
^^  fully  as  any  other  part  of  the  ejlate  of  the  bankrupt  \  and  for  the 
"  better  payment  of  debts,  and  difcouragement  of  men  to  become 
^  bankrupts.*^ 

Th  •  principal  queftion  fecmed  to  be  whether  this  could  be 
extended  to  a  difpoiition  of  the  goods  of  another,  in  the  cafe 
of  a  per(bn  not  within  the  ftatute  of  bankrupts ;  fo  as  thofe 
goods,  of  which  the  debtor  had  a£ted  as  oileniible  owner, 
Ihould  be  taken  under  an  execution  for  the  benefit  of  his 
creditors. 

And  I  think  it  was  chiefly  argued,  they  could  not  upon 
thcfe  two  points, 

I  ft.  That  the  preamble  limits  and  declares  the  meaning  of 
every  ftatute,  and  the  preamble  of  the  ftatute  of  James  fpeaks 
of  bankrupts  only, 
2d.  That  the  ena^ing  claufe  fpeaks  only  of  bankrupts. 
3d.  That  this  is  a  penal  (latute  and  muft  be  conftrued 
ftrictly  to  the  letter,  and  not  carried  beyond  to  what  is  nei* 
ther  withui  tlie  words  nor  profelfed  view  of  the  aA. 

On 
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•  Vide  On  the  Other  fide — ift.  That;  many  tim^  a  law  was  made 

Green's       ^^  Ycmcdy  a  partJcular  inconvetiienee  declared  in  the  pream- 

thcfph-it  of  We  ;  but  then  the  intent  of  the  Icgiflaturc,  on  the  enacting 

the  bank-     part^  Went  on  to  remedy  or  prevciH  evils  of  a  fhnilar  nature.* 

rupt  lawB.        2d.  That  one  exprefs  objcft  is  for  the  better  payment  of 

debts.     And  that  it  would  be  ^ange  if  a.  peribn  by  not  being 

a  trader,  and  therefore  not  obliged  to  run  the  fame  rifque  of 

his  fortunes^  ihoUld  not  only  efcape^all  thcpenalties  of  the 

bankrupt  laws  himfelf,  but  fhould  have  it  farther  in  his  power 

to  ihcltep  the  property,  of  others,  uTed  by  hkn  as  his  owp ; 

atkd  lent  him  with  a  fraudi£ent  piu-pofe  to  deceive  his  creiil- 

or9y  by  an often^bleofrnerlhip  an^  a  falfe  fecurity. 

.  3dr  N^xt  that  at  (;ommon-hiw  a  fecret  transfer  of  moveable 
gpodS'  was  always' a  badge  of  fraud  ;  and  fo  in  all  cafes  where 
the  apparent  owner  (hip  was  feparated  from  the  real ;  and  in 
ikeh  cs^e  it  ft  better  that  the  owner  who  has  equivocated*  tkus 
agamic  good  faith  and  mutual  credit — ^by  outwardly  aban- 
doning hi«  claim  or  giving  it  over  to  another,  and  by  a  covert 
refervation  ret;^inii[ig  itT;^  fhould  fufier,  than  the  innocent  and 
abufed  creditors*  ... 

4th*  That  iii  tlvis  cafe,  the  woman  who  dahns  thefc  goods, 
having  aflumed  to  ii^rfclf  the  charaftcr  of  the  wife  of  him 
whof(^  goods  were  taken  in  execution,  having  been  acknow- 
ledged by  him  as  his  wife,  having  been  generally  and  con- 
k  784  1  ftantly  reputed,  10  be  his  wife,  upon  the  faith  of  the  appear- 
ances and  declaratioris  held  forth  both  by  him  and  her,  ihall 
not  HOW  fay  to  his  creditors,  1  am  not  his  wife.  The  goods 
on  which  you  relied  as  part  of  your  fecurity  for  your  juft  debi:^ 
whiich  you  knew  to  be  in  the  houfe  ;  which  I,  by  galling 
myfeif  h'u9  wife,  and  gaining  credit  jis,  fuch,  did  more  ftrong- 
ly  than  by  any  words  ^fliipe  you  were  his,  and  would  be  yours 
if  your  legal  demands  were  not  othcrwlfc  anfwcred,  arc  not 
his  bttt  mine.  And  though  I  had  the  advantage  of  pafHng 
for  his  wife,  and  helping  him  to  deceive  you  by  that  advan- 
togej  to  the  detriment  and  pcrhapsruin  of  yourfclvcs,  I  will 
not  fuf lain  any  part  of  the  burthen:  "  I  will  be  his  wife  fur 
aUi  piirpofcs  of  myomi  convenience,  and  I  will  not  be  his 
*f  wjfe  for  any  purpofeof  doing  youjuftice.**  She  can  never 
be  permitted  to  ufe  a  conduft  which  fpeaks  this  language, 
and  produces  thefe  confequences. 

:  The  conrt  was  of  opinion,  and  Lord  Mansfield  delivered 
the  judgment  to.  this  efi'cft. 

After  ftating  the  cafe. 
':  Jt  is  queftioned  whether  the  enacting  daufc  of  the  ftatutc 
of  James  went  farther  than  the  preamble.     If  it  did  not  ;t 

wonid 
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would  be  (IrangCy  bccaufc  ever  fincc  the  cafe  of  *  ^nuynrUi  •Paich.  44. 
the  apparent  fraud  would  make  fuch  an  aft  void  f  as  this,  EUz.s-Rcp, 
which,  fince  that  cafe  and  fincc  the  ftatutc  of  James,  is  now 
contended  to  be  good. 

But  one  point  makes  this  very  clear  in  this  cafe  which  is — 
fhc  pafled  as  his  wife,  and  carried  on  aSairs  as  fuch ;  and  it 
fliall  never  He  in  his  mouth,  nor  in  hers,  afterwards,  tg  fay 
flic  was  not  his  wife. 

In  a  cafe  at  Guildhall,  where  a  woman  had  pafled  as  fin^ 
gic.  I  would  not  permit  her  afterwards  to  fay  Ihe  was  married, 
when  dealings  and  trade  had  been  carried  on  upon  the  faith  of 
htrr  being  fingle,  and  upon  the  credit  of  her  folvency,  and  not 
that  of  the  man  whom  fhe  was  pleafed  afterwards  to  fet  up 
to  the  creditors  as  her  hufl)and,  and  the  perfon  on  whom 
they  muft  be  content  to  rely  for  payment  of  the  debts.  So 
that  we  think  upon  this  point  the  cafe  is  clear. 

Iiidiclment.  [  785  3 

ON  an  indiftment  for  perjury  in  an  affidavit  \  the  per- 
jury was  charged  that  the  defendant  fwore  in  his  faid 
affidavit  to  tjic  purport  *  and  tSEtOi  following. 

And  it  feis  forth  the  aihdayit  i  but  there  is  inftead  of  the 
word  "  undqrftood"  undertood,  that  he  the  defendant  fworc 
he  undertood  that,  &c.  whereas  in  truth  and  in  faft,  &c. 

They  came  after  verdict  to  quafh  the  indicbnent,  and  (ct 
^de  the  vefdicl  upon  this  exception. 

It  was  argued,  i  (I.  That  this  was  a  flaw  in  the  indi^ment, 
in  the  material  part  of  the  charge  in  the  aflignment  itfclf  of 
the  perjury,  and  therefore  fatal  in  an  indif^tment. 

2dly,  That  a  verdift  would  not  help  it  \  for  though  for  the 
fake  of  fettling  civil  property,  the  law  had  permitted  fuch 
faults  to  be  cured  by  a  verdiftj  yet  no  law  had  ever  yet 
been  thought  proper  to  be  introduced  by  the  legiiiature  to 

leave 

t  I.     D«na  clandcflioa  funt  femper  fufpiciofa. 

a.     Fraus  ct  dolus  ncmini  pau-ocinari  debent. 

3.     Qui  alium  rebus  per  vmi  aut  dolum  fpoliare  vuh  fuas  amirtito. 

Fiaus  contra  alios  irrita  contra  fraudatorcm  valet. 

Nihil  calliditate  AultiuB. 

Decipi  quam  failure  tH  tutiuft. 

*  Soy  I  tiuak,  itwat;  nut  cenor,  vide  the  dLftin&ioa  in  Xri//./'s  cafe.  Sir 
garnet  BurroTv^  p«rt  4.  vol  4.  And  Note,  I  underftand  that  thcfe  lail  fifc- 
tings  after  Michaelmas  term  1676,  before  JLord  Chief  Juftice  Bt  Gnyy  Lord 
Citatbamvtzt  non-fuited  in  a  profccution  againft  a  printer  for  publiihing  aprts 
tcnded letter  of  hi« Lordihip's ;  the  indit^ment  fettin^; forth  that  the  ttnor  of 
the  laid  pretended  letter  wa«  a»  follows :  And  in  the  fctting  forth  of  the  fame 
the  word  •*  vigour"  \va«  ufcd  infiead  of  "  rif  our.**  And  I  hear  Lord  Chief  Juf- 
tice faid,  he  v^ould  not  iay  wlicther  p%rp<>rt  would  havie  done.  But  in  that 
Cifc  there  waf  this  farther  difference,  that  vigour  wat  a  word  not  ini'cciible. 
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leave  any  thing  at  large,  where  the  property,  life  and  liber- 
ty, of  the  fubjeft  was  concerned.     - 

On  the  other  fide,  that  this  "  undertood"  bcmg  totally 
infcnlible,  was  not  a  word,  but  would  become  a  word,  ac- 
cording to  the  fenie  and  truth  by  reftoring  the  s,  which  had 
efcaped  the  pen ;  therefore,  that  this  was  no  cafe  of  one 
word  for  another,  or  of  a  word  too  much  or  too  little,  but 
onIy*of  a  letter  omitted ;  by  the  omiflion  of  which  no  doubt 
or  new  fcnfe  was  introduced  i  and  cafes  were  cited  to  (hew 
the  difference. 

The  court  took  time  to  confider  5  after  which  the  judg- 
ment of  the  court  was  delivered  by  Lord  Mansfield, 

This  is  the  cafe  of  an  indictment  for  perjury,  and  it  com« 
before  the  court  on  the  reading  of '^undertood"  for  "  under- 
[  786  ]    «<  ftood."     The  jury  read  it  undei-ftood.  and  this  comes  be- 
fore the  court  to  cure  that  verdift  and  fct  it  afide. 

Some  of  the  cafes  are  very  nice,  and  to  be  furc  there  is  a 
great  deal  of  nicety  in  criminal  proiecutions,  and  the  law 
ought  to  be  certain-  And  the  cafe  of  Hunt  is  brought :  But 
the  author  ty  of  Hawkins  denies  that  cafe. 

And  the  diiniKtion  feems  to  be  where  the  word  is  made  a 
different  word,  admittrft  infVead  of  amittni  \  there  the  indict- 
ment is  bad.  But  a  difference  in  the  fpelling  of  the  wonl 
whereby  no  new  word  is  produced,  nor  the  real  one  poiiibk 
to  be  miilaken,  will  not  vitiate  the  indidtmenL 

Though  the  criminal  proceedings  ought  to  be  extremely 
^rc  urate  and  ilricl ;  yet  to  fet  a  judgment  of  the  jury  upoJi 
fach  a  nicety  would  be  very  bad. 
Rule  discharged. 

His  Lordihip  cited  the  cafe  of  the  ^teen  and  Drake* 

Peremptory. 

Vide  The     TJEREMPTORY  will  not  haveeffcft,  whcrcwithoct 
Sc  «fe  of    X     ^"^^  ^' ^^^^  V^y  a  witnefs  cannot  be  had.* 

General 

Moityn,  ,  Popham  again^  Eyre. 


liipcr. 


Curia  Cancellaria. 

ON  an  appeal  from  the  decree  of  Sir  Thcmas  ^ofell^  now 
maiter  of  ihe  rolls,  for  performance  of  a  f^Kciiic  agrec- 
meiu. 

It 

*  Lex  ncm^ncm  cn^x  ad  impoSbliia. 


Michaelmas  Term,  14  Geo.  3.  C.  C. 

It  was  on  a  bill  brought  againil  Mr.  Popbatn,  as  heir  of 
his  father ;  Lord  Mansfield  af^  mortgagee  of  the  eilate,  and 
the  purchafcrs  after  the  treaty  was  broke  off  between  Eyre 
and  Mr.  Popham,  to  enable  them  to  compel!  Mr,  Popbam  the 
heir  to  a  fpccific  performance  of  the  agreement  between  his 
father  and  Mr.  Eyre  the  plaintiif.  And  his  honour,  after 
feven^  hearings,  decreed  a  fpecific  performance,  and  made 
dire^ons  accordingly ;  from  this  Eyre  and  the  other  parties 
(excepting  Lord  Mansfield)  appealed.  But  Lord  Mansfield 
was  not  included  in  the  decree  before  the  ilialter,  they  hav- 
ing dropt  his  Lordihip's  name  before. 

The  cafe  dated  on  behalf  of  the  appellant  Eyre  was  this.      [  787  J 

That  his  father  thought  himfelf  deceived  by  change  of  the 
name  of  die  purciiafer,  and  that  therefore  he  did  not  execute^ 
and  rcfuicd  unlefs  the  money  were  paid  down. 

And  that  he  cannot  execute  the  conveyance,  becaufe  al* 
ready  made  and  complete  with  his  father. 

That  the  defendant  is  fon  and  heir  to  his  father. 

Difpute  which  fide  fhould  begin  to  (late. 

Wherever  it  is  an  appeal  from  a  particular  part  6f  the  de- 
cree, the  appellant  goes  oa  firft. 

But  where  the  bill  and  aufwer  is  opened,  there,  per  Can* 
eellanofhi  '^  fhould  feem  the  plaintilF  m  the  original  caufe 
ihould  begin ;  becaufe  he  is  called  to  (hew  his  caufe  againft 
the  appeal,  and  the  fpccific  agreement  is  to  be  enforced  oh 
hearing  all  the  evidence. 

Argued,  for  the  refpondcnt,  that  he  is  heir  to  his  father, 
and  tiie  eftate.of  which  his  father  had  propofed  to  difpofe. 

That.  16500I.  was  the-  price  on  which  they  entered  into 
treaty. 

That  1 7000  was  the  price  onderftood. 

That  the  agreement  was  declared  by  the  plahitU^^'s  agent 
m  writing,  to  be  coniidcred  by  him  as  actually  completed. 

That  the  alteration  of  the  name  of  the  purchafer  was 
made  by  confent  of  the  defendant  and  approved. 

1  hat  Mr.  Popham  faid>  the  reafon  of  his  refufal  to  execute 
the  agreement  wa^,  becaufe  he  underftood  the  agent  i^eant 
topurchafe  for  himfelf;  and  he  did  not  know  whether  Lord 
Mansfieldy  the  mortgagee,  would  give  up  the  deed,  or  whe- 
ther the  money  was  ready  to  be  paid. 

A  very  idle  objection ;  becaufe  the  money  was  fecured 
him  at  any  rate  \  and  upon  payment  there  was  no  reafon  to 
doubt  the  de^ds  would  be  delivered. 

The  defendant  before  the  mafter  was  ordered  to  put  in  an 
anfwer,  and  then  to  put  in  a  farther  anfwer  \  and  before  this 

.  there 
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there  came  out  ferthcr  evidence  whkh  made  it  nccrfirTto 
[  788  3  amend  the  bilL     The  defencknt,  the  covenantor^  maaki 
new  agreement  with  Mr.  if.  for  the  fale  at  the  original  prkc 
propoTed  to  the  other ;  there  waa  no  poffibility  of  indudicg 
this  in  the  bill,  becaufe  h  was  after  the  bill  brought.    The 
.  fecond  covenantees  interefl  depends  on  the  indemnity  ff^ca.\ 
yet  i65ool*  is  to  repay  them>  and  the  eftate  to  be  fecurcd. 
.    The  obje£bons  before  the  mafter,  That  this  is  a  verbal  > 
grcemcnt  not  in  virriting>  and  therefore  within  the  ftatutc  of 
frauds. 

Two  letters  (the  fecond  fobfcribed,^  that  he  would  not  take 
>'  lefs  than  lyoocL  this  underwriting^  and  he  confefies  thca- 

greement  in  his.  The  anfwerj  and  this  would  take  it  out  cf 
the  ftatute  o£  frauds  upon  a  fiill  evidence.  Though  there  was 
a  verbal  agreement  which  the  court  would  not  have  dccrceil, 
yet  if  the  defendant  admits  in  hisanfweri  the  court  will  Jc- 
crce  a  performance.  Gro/ion  and  Laves ^  Eq.  Ca.  abridge^, 
if  there  be  a  parol  agreement,  yet,  if  admitted  in  amfwcr,  the 
defendant  flmll  be  compelled  to  perform  it,  for  there  is  nc 
danger  of  perjury,  which  is  what  the  ftatote  meant  to  pre- 
vent. 

[Lord  Ghancellor— »^w/^fy-^4  G.  2.  E.  T.  bill  hrocght  fc: 
f|iccinc  performance  of  an  agreement  \  the  defendant  i^katlcJ 
the  ilatute  of  frauds  and  perjuries.  It  was  doubted  whcd^r 
he  ought  to  fee  out  the  ttsrtute  of  frauds  and  perjuries,  t'a: 
fihanccUor  at  firft  thought  he  iliouid  be  farther  heard :  ii 
afterwards  that  it  was  exceedingly  improper,  for  then  b: 
mull  admit  ilie  agreement,  and  there  would  be  an  end  of  tk 
ftatute  of  frauds  and  perjuries  J 

The  argument  was  continued  upon  the  objeftion  of  V' 
Popham^  to  inforce  this  agreemeiit ;  that  it  is  a  conditic:. 
agreement,  becaufe  the  money  was  to  be  paid  at  a  certain  0/ 
and  has  not  been  paid. 

That  the  agreement  had  been  varied  fincc  the  writire 
that  inftcadof  165C0I.  to  be  paid  down,  looooL  was  tc  1 
paid,  and  the  7000I.  taken  as  a  fecurity  on  the  eft  ate.  1. 
is  by  the  agreement  of  the  covenantor  himfeif,  and  t iit' 
ihall  he  fet  up  his  own  a6l  as  a  bar  ? 

He  underilood  Mr,  Bddnvm  was  to  be  the  purchafcr,  - 
was  deceived  in  this,  is  another  objection.  And  thr' 
tliought  i);Y  could  not  pay  the  money,  and  then  upon  " 
ta.ld'ivltih  uDvlertaking  for  the  mone)'  he  Itiii coDtiiixiw^ 
obiedtiun,  though  he  has  what  he  ciciircd. 
Fi'ilx^s  V,  Duke  of  Bw:kmgkam^  1  Ver.  227. 
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The  cafe  in  VernoH  was  a  treaty  with  the  Duke  of  Bucking*' 
fc«/i,  the  treaty  broke  off,  and  Mr.  Philips  contrived  that  the 
licrel:ary  to  Lord  Chancellor  Nattin^hant  ihoitkt  enter  into  a 
treaty  with  the  Duke  and  not  name  him;  and  that  Mr.  C  #789  ] 
Nicoiis  would  fay  he  was  treating  for  Lord  Ncttitighatn^  or 
Mr.  Finch  his  fi)n.  It  turned  out  that  there  was  no  autho- 
rity from  I>3rd  Nutingham  ot  his  fon,  and  therefore  the  court . 
would  not  decree  a  performance. 

There  the  purchafe  was  pretended  for  Lord  Nottingham  or 
his  (on  the  Solicitor-General.  1  he  Duke,  being  willing  to 
oblige  any  of  that  £amily,  offered  the  cftate  at  his  own  price. 
Aft^jrw^rds  he  entered  into  a  treaty,  and  on  difcovery  rcfuled 
to  fign  the  articles,  or  make  conveyance.  Th-^  Lord  Keeper 
decree*!  that  there  had  not  been  fairneft  ufed ;  that  Lord 
Buckingmm  having  a  great  regard  to  Lord  NoUifighntn  and 
his  Ion,  declared  he  would  fell  cheaper  than  to  any  other  par- 
chaler^ 

But  if  Mr,  Fwth  had  appeared,  and  affirmed  the  purchafe 
he  woukl  hare  decreed,  and  he  might  have  fokl  the  next  mo- 
ment to  Mr.  Philips. 

From  the  defendant's  Anfw^. 

The  defendant  acknowledges  that  he  was  informed  of  an 
mtention  of  Mr.  Eyre  to  purchafe,  and  anfwers  in  that  paper 

•    which  he  confefles  writing,  that  he  would  not  fdl  for  Icfs  than 
'17000L 

Mr.  £\Ws  agent  writes  m  anfwer  to  this,  Sir,  I  have  com- 

.    municated  what  you  write,  that  you  would  not  take  lefs  than 

1:     17000I.  and  though  Mr.  Ejn  confidered  the  agreement  as 
abfolute  for   16500!    yet  tofave  farther  trouble  he  will  give 

.   '.  17000I.  a*id  this  concludes  the  agreement.     However,  for 

:   :my  fatisfjftion,  I  deCre  you  would  give  me  a  line  under  your 

:: '  hand. 
.     liord  Chancellor— Read  the  fecond  anfwer. 

:A     Objefted  by  counfel; 

I  Lord  Chancellor — If  you  rer»d  the  confeflion  of  an  ngree- 
.  inent  out  of  an  anfwer,  yoxr  muft  read  all  tliat  is  relative  to 
.;,.'ithe  agreement. 

[In  the  fecond  anfwer — ^The  deponent  begs  leave  to  refer 
-jttD  his  letter.] 

^.j     ^4r.   Baldwin  complains  to  Mr.  Popham^  is  furpri2cd  to 
jfind  by  Mr.  Etokej*s  letter  that  the  affair  is  not  completed,  and 
: 'that  he  appears  not  apprised  of  the  fcircity  and  value  of  mo- 
Bey  at  this  time;     However  it  fetefy  well,  as  hew  conclud- 
.fag  an  afliirwluch  may  prove  much  more  beneficial :  If  Mr. 

•  Sukis 
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Sfohs  and  you  (hould  after  all  fettle,  as  I  apprehend  certain- 
t  ly  you  wUl^  I  ihall  be  at  the  Crown  and  Anchor. 

[  790  ]        Lord  Chancellor-<^Does  any  thing  appear  m  Mr.  Sid^js 
anfwer  ? 

Letter  importing  Lord  Mansfield'%  agreement  to  accept  of 
1  coocL  and  the  edate  as  fecurity  for  the  remaining  700CL 

Reciting  the  contract  and  that  it  was  not  r^uccd  ioto 
writing. 

And  he  brings  an  aAion  for  non-performance  of  this  very 
agreement. 

Mr.  Eyre  brings  an  atftion  for  non-performance  of  this  a- 
greemeAt.  Inftead  of  i  yodol.  the  eftate  is  fold  now  at  lall 
tor  16500I. 

The  cafe  referred  to  proves  the  feller  was  impofed  upon. 
He  meant  to  favour  the  family  with  whom  he  lived>  and  uc- 
derdood  bimfelf  to  be  treating.  That  gentleman  did  not 
claim  as  a  purchafer,  therefore  no  body  could.  This  is  a  fale 
by  public  auction  j  he  only  wanted  the  money;  if  he  had  the 
money  this  was  enough. 

Argued  on  the  other  fide — that  the  maflcr  of  the  rolls  was 
wrong,  in  decreeing  the  fpecific  performance  of  the  agree- 
nvent. 

The  eftate  is  like  all  others  in  the  Weft  of  England,  con- 
tinually increaflng  in  value,  becaufe  the  rents  in  the  eflate  are 
upon  lives,  and  confiderably  lefs  than  the  real  value ;  while 
tl\e  agreement  is  in  fufpenfe  the  lives  are  wearing  out. 

Seven  years  from  the  treaty  they  come  for  a  fpecific  per- 
formance, on  payment  of  17000I.  for  the  eftate,  which  they 
were  to  have  paid  feven  years  ago.  It  is  an  application  againlt 
an  heir — ^the  difad vantage  would  be  to  the  heir  5000L 

It  has  been  thrown  out  that  we  have  been  fo  foolifh  to  fell 
t\\t  eftate  for  16500I.  the  eftimate  made  fufiiciently  fhetrs, 
that  a  perfon  who  had  an  eftate  in  mortgage  gained  by  felling 
as  early  as  poflible  \  and  the  perfon  who  comes  for  an  equi- 
table relief  does  not  come  very  favourably  when  he  obje£b  a 
fale  imder  value,  to  which  he  has  driven  the  party  againd 
whofe  heir  he  claims. 

It  \s  ftated  there  arc  certain  general  rules  for  perfbraumce 
of  fj^cific  agreements.  If  the  court  were  to  lay  down  gene- 
ral rules,  without  exceptbn  of  circumftances,  for  perform- 
ance of  a  fpecitic  agreement  by  which  a  party  fhould  be  com- 
pelled, it  would  in  truth  compel  to  a  greater  hardihip  than 
thofe  of  common  law.  From  their  generality  and  rigo«2r  the 
court  would  then  be  a  legiflation  fuperior  to  the  comBio&bv, 
und  much  feverer.  Indeed  if  the  court  were  to  lay  down  any 
rules  whatever  in  thjs  matter  then  circumvention  would  be  fr* 

Toured, 
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Toured,  and  the  rules  of  the  court  would  be  made  the  inftfu- 
znent  of  mere  fi*aud. 

There  is  a  great  deal  of  difference  between  an  agreement    [  791  J 
which  will  entitle  to  damages  at  common  law  for  non-perform- 
ance, and  an  agreement  which  will  be  carried  into  execution. 

Where  the  damages  would  be  greater  to  a  party  bj  carry- 
ing an  agreement  into  execution^  than  any  damages  a  jury 
would  give,  then  equity  will  not  decree.  This  I  argue  with 
the  more  confidence,  bccaufe  your  lordlhip  laid  it  down  in 
the  cafe  of  Pope  and  Harris,  and  it  was  affirmed,  and  taken 
on  the  fame  grounds  by  the  Houle  of  Lords. 

As  to  the  remark  that  courts  of  equity  have  made  rules 
that  where  an  agreement  is  admitted,  it  Ihall  be  fame  as  in 
writing  ;  equity  will  always  take  care  not  to  fuj^ricde  any 
objeA  defigned  to  be  fecured  by  an  aft  of  parliament. 

The  end  of  the  ftatute  of  frauds  was,  that  the  truth  of  the 
aiticles  ihould  be  known. 

If  the  anfwer  be  taken  as  an  agreement  in  writ  in  jg,  the 
anfwer  of  a  perfon  of  a  delicate  confcience  will  make  a  great 
difference  to  his  difadvantage,  from  the  anfwer  by  a  perfon 
of  an  hard  and  ftubborn  one,  who  would  fwcar  away  the 
agreement.  This  difference  a  court  of  equity  will  not  be 
anxious  to  introduce. 

The  terms  of  payment  will  not  appear  with  that  prccifion 
and  certainty:  And  wherever  the  time  would  be  very  material 
(as  in  the  cafe  of  performing  an  agreement  to  a  mort^gee)your 
I-ordthip  will  not  decree  againft  one  of  the  moil  important 
terms  of  the  agreement ;  iince  he  cannot  pay  the  mortgage, 
and  muft  pay  a  greater  intcrcft  than  he  (hall  receive  rent. 

Unlefs  tlie  anfwer  could  be  fo  particular  ?s  to  fatisfy  all 
the  objefts  of  the  agreement,  had  it  been  reduced  into  writing, 
equity  will  not  decree.  Bcfides  it  muil  be  feen  tirft,  that  this  is 
an  agreement  proper  ever  to  have  been  put  into  execution. 

Very  early  Mr.  Eyre  propofeJ,  which  alarmed  Mr.  Pop^ 
ham,  who  declared  he  would  not  deal  with  him  or  any 
gentleman  of  his  profcffion  (he  was  an  attorney)  unlefs  the 
money  were  laid  down. 

Mr.  Eyre  prevailed  upon  fome  body  of  the  name  of  Ba/d- 
u/»  to  enter  into  this  treaty.  Mr.  Popham  would  have  been 
ready  to  enter  into  the  treaty,  provided  the  whole  treaty  had 
been  to  be  performed  on  their  part.  The  whole  money  was 
to  be 'paid  at  Lady-day  following.  This  is  the  firlt  treaty  ^ 
it  was  varied  afterwards.  They  mufl  fhew  which  of  the  fpe* 
cific  agreements  remains  to  be  performed. 

Mr.  Popham^  as  having  been  difappointed  of  receiving  the  . 
looool.  being  obliged  to  pay  the  intereft  from  the  time  in 

which 
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w^hich  he  fliould  hare  paid  the  money,  littleftre&istobe 
laid  on  his  bringing  an  action, 

tSuppoiing  the  a^on  (which  was  dropt)  could  have  been 
maintained  for  damages^  does  it  folbwfrom  thence  that  thry^ 
were  entitled  to  the  fpecific  performance  of  an  agrccaicnt,  for 
the  non-performance  of  which  Mr.  Popham  was  to  have  had 
damages  ?  Arc  there  any  cafes  which  fay  a  pcribn  who  has 
beeH  dilatory,  and  expofed  himfelf  to  an  action  by  his  dc!ry, 
Ihall  have  a  right  to  compel  a  (pecific  performance  of  that  i- 
greement  which  was  delayed  by  himfelf. 

Tlic  do£b:ine  is  rather  contrary  to  this  poiitidb  mKnfs 
and  Ccrrtll^  Viner,  title  contract,  pi.  18.*  where  a  jiarty  hss 
trifled,  or  fliown  any  backwardnels  in  performance  of  h-s 
part  a  court  will  not  interpofe^  and  efpecially  if  drctunftau- 
ces  are' altered.  '  '  ' 

Can  there  be  a  greater  alteration  of  cirramftances  than  an 

*       agreement  for  i^oool.  which  would  b-irc  fatisfied  itifr^ntv, 

amd  tlie  fame  1 7000I.  with  the  lofs  of  all  the  intcreft  to  \vhit:\ 

Mr.  Pophmn  by  that  delay  was  made  liable,  on  inability  lo 

pay  off  the  mortgage. 

The  memorandum  on  which  they  fay  this  agreement  wa^ 
entered  into  is  thus  5  propofal  of  1 65 ool.  Aniwcr — H? 
would  not  take  lefs  than  1 7000I.  Had  it  (rood  thcrc^eduljit 
have  been  contended  in  this  court  that  tliis  was  a  complcti  i- 
gn*ement  according  to  the  ftatute  of  frauds  ? 

No  farther  was  proceeded  in  the  agreement  on  onefidctltan 
propofal  of  a  fum,  and  on  the  other  the  fum  laid  dbwil  nndvf 
which  he  would  not  part  with  the  eftate.  Is  this  an  agi-eancnt 
in  writing  ?  If  the  ftatute  of  frauds  were  to  be  thus  coihHveJ 
it  would  be  virtually  revoked.  If  the  hdfty  trarifaftioiB  of 
perfons  in  the  commencement  of  a  treaty  were  to  be  taken 
ai?i  complete  agreement,  the  cafe  would  be  worfc  fidce  tlic 
fratute  than  it  ever  was  before. 

The  alifwer  is  thus — Mr.  Finch  has  communicated  tlte  con- 
tents of  what  you  wrote  with  your  pencil  under  Mr.  ^aU^tm^ 
letter,  that  you  wouldnot  take  lefstltan  i joool.  Av^iliiio^'^ 
"he  confidered  it  as  an  a^al  bargain  for  16500!.  Vet'^iitf 
had  acquainted  feveral  of  his  frtends  upon  the  fDHc3,^f>J- 
withfhmding  your  reftiial  to  takelcfs  than  17000I.  iic'^«Wlj!> 
ready  to  gb^c  that  ftml  which  conchides  tlic  'agredueitL^V*\'[ 
r  ^01  ^  "  ^"^*  for  my  fatisfaftioii,  I  dcfirt^ybtf  i«>ttldjg}/c*^itKir 
I-  *  '5^4  J  "-'line  under  youi-  haila."  '  Was  no^  Ms  tb  «fra[W*Itfl]f?%rl6i- 
jn  the  ftatute?  *    -  "        ''  ***''",  "     '*' 

Mr.  F.  ehe  agent  fot-  Salnvin,  pro^WKs^  'ttgrttniiftt  ftXT 
I7,3(^cL•ar.tI"defifes.  hiiTi"Vo  fi^'l'^ifj^ing,  trfiicb  i^d 
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be  tDore  to  the  fatisfuQion.  pf  Mr.  it^fd'Ufin  than  anj  thing 
he  could  fay. 

And  Mr*  Poptatfif  finding  it  to  be  iiiQAed  on  as  an  abfo- 
lute  agreementi  re&des,  a$  it  wanted  the  moft  important  ar- 
ticle, the  time. 

The  agreeinenCy  iays  Mir.  Baldwin^  Mr«  Myre^  and  his 
agent,  is  concluded  by  the  rules  of  this  court,  as  we  are  ad^ 
vifed;  they  wanted  abler  adviiers.  "  The  day  is  not  a& 
all  material )  if  you  lofe  1 2|Oool.  before  the  agreement 
ihould  be  completed  it  is  not  material  \  it  is  a  complete 
agreement  for  us.  You  will  be  to  go  into,  the  Exche-< 
quer  ;  we  (hall  have  an  opportunity  of  getting  rid  of  the 
eftate  in  parcels,  which,  I  tell  you,  is  a  very  good  bar- 
gain %  and  therefore  we  are  both  tied,  but  we  with  a  loofer 
chMn  J  ?uid  you  will  have  to  run  through  a  court  of 
equity  before  we  are  obliged  to  pay  the  money.  And  if 
you  fell  it  co  any  perfon  elfe  we  will  make  you  hear  of  it  in 
the  court  of  Chancery."  This  is  the  kind  of  language 
fpoken  by  the  conduct  of  thefe  gendemen  who  come  for  a 
fpectfic  per^rmance. 

The  agreement  was  ready  for  Lord  Mansfiild*^  accept- 
ance ;  Lord  Mansfield  accepted ;  Mr.  Popham  was  ready ; 
they  were  not  ready  at  the  firft  day }  nor  on  the  22d 
of  June,  which  laft  day  is  fubfcquent  to  all  the  evidence 
they  read  in  the  cafe. 

They  propofed  the  conveyance  on  the  28th  of  June, 
with  Mr.  Eyr^s  name,  but  not  the  money.  And  then  he 
might  well  fay,  <<  If  I  am  to  be  driven  to  an  agreement 
*<  with  Mr.  Eyre^  with  whom  I  have  declared  I  would  not 
<<  treat,  inftead  of  Mr.  B.  with  whom  I  had  declared  I  would 
«  treat,  I  will  not  go  ferther." 

This  cafe  is  faid  to  be  diftinguiihed  from  the  cafe  of  the 
Duke  of  Buckingham,  The  difpute  there  was  not  whether 
the  Whole  value  had  been  ofibred ;  and  I  refer  your  Lord- 
fhip  to  the  report  of  the  csQe,  where  the  parties  would  not 
go  into  the  queftion  of  the  value. 

An4  the  court  determined  they  would  leave  the  eleftion. 
to  the  vcyidor,  and  he  would  enter  into  an  agreement  with  a 
peHbn  in  whom  he  had  a  confidence,  and  not  another,  with 
whom  he  had  not }  which  is  the  very  detennination  the  heir 
of  the  yend<»r  now  prays  and  expe£b. 

It  cannot  confift  either  with  that  coquoon  fenfi:  to  which,  [  794  ] 

b  an  idle  way,  we  are  accuftomed  to  appeal,  or  with  the 

more  dmimftantiid  aB4  ceitain  rules  of  equity  and  juftice, 

that  an  execvtory  ^^greeineht  with  the  one  ihould  be  tlie 

H  h  h  fame 
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finneas  with  the  odMr.  And  4siaft  is  here  this  fzrthfcr  dif- 
ference between  an  inftant  agreement,  which  he,  die  de- 
fendant, expelled  in  this  cafe,  and  which  was  neceflky  for 
his  circumAances,  and  an  executory  agreement,  which  m 
his  circumftances  was  ruinous. 

They  have  n6t  ftated  any  one   certain  fettled  explicit 
'     agreement,  like  that  which  the  (latute  ever  expeAed  to  fee 
in  writing ;    like  that  which  this  court  will  expert  to  fee 
fome  way,  in  order  to  entitle  to  a  fpecific  ligreement. 

And  if  th^  flatifte  is  to  be  conftrued  liberally  (this  b  the 
only  rule  by  which  parties  ire  to  be  bound,  if  they  art 
to  be  bound,  in  equity)  they  arc  not  to  be  in  a  worfe  oonditson 
than  if  bound  in  law.  What  is  the  agreement  by  wUch 
they  arc  to  fhew  title  to  a  (pedfic  performance  ? 

Mr.  fyr^  had  fald  he  wanted  to  buy  the  eftate  to  fell 
again  to  advantage.  This  in  the  outfet  of  the  affw* :  And 
it  was  a  pretty  firong  objedion,  efpedally  when  he  did  net 
pretend  to  have  more  than  €oooL  to  pay  fijr  it. 
•  Mr.  jp.  to  enquire  whedier  Mr.  ^.^s  pnrehafe  was  cc^n- 
pletedy  and  if  not,  to  know  what  obflruAed  it. 

March  17. 

Application  to  Mr.  B.  when  he  would  complete,  and  to 
fix  a  day,  las  the  cftatr  was  offered  a  thoufand  pounds  cheap- 
er than  it  wouki  have  be«i  to  any  other  perfbn,  on  Account 
of  prompt  payment. 

^  Mr.  ropki^y  ibinking  himfelf  bound  in  honour  to 
•*  dlfeharge  his  debt  to  Lord  Mansfitli^  if  you  do  not  give 
«<  a  perem[Aory  onfw^r^  he  (hall  think  himfitf  at  liberty  to 
«  treat  with  another  purchafor.*' 

Treaty  refpcfting  the  (ale  was  in  fabfbnce  this  :  It  wi? 
offered  at  18000L  at  Michaelmas,  1766.  Offeik-  to  Mr.  B, 
without  any  -other  than  a  verbal  agxcement,  Maxh,  176;, 
for  17000!. 

The  agreement  which  the  court  would  enforce  imii 
fitlly,  exadUy  and  completely  appecrr  :  And  not  oidy  this, 
but  it  muft  be  fuch  as  the  court  will  decree  a  Ipedfic  per- 
[  795  ]  formance,  from  the  rcafonablenefs  amdfurneis  ojp  k,  both 
at  the  time  of  agreeing  and  when  it  is  prafed  lo  he  ec- 
forcodi 

There* ftitrft  be  fell  evidence,  -and  the  court' may  cxcr- 
cife  their  jurifdidtion  as  a  cotift  ^f  pohrcience,  as  in  cafe  of 
^  addftioRal  tettiftdy  beyond  what4he  parties  091  have  2t 
law.  If  fhe  ag«6bnicht  not  compl^ej  ?f  frapd  iaienJcti, 
with  tcS^^  to  purchafors  i  or  Hj^i£Uiiiftsb^<^  or  eftifte  alter- 
ed; or  tht  agreeinent^  though^jiK^  »f  jfirft>  b  fiich  as 

'     •  '  >  i  WOUii 
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WouM  be  xnjurfbus  by  a  Ribfeqiient  event ;  the  court  will'  not 
decfec. 

Ml'.  B(f/dwin  does  not  underftand  it  a  complete  agree- 
mcpt ;  for  after  this  writing  he  writes  and  alks  whether  it's 
fettled? 

He  talks  of  a  more  advantageous  treaty.  The  agree- 
ment dl-ops. 

Mr.  Ptfham  fays  he  would  not  take  lefs  than  1 7O00I.  he 
docs  not  lay  what  he  will  take. 

1  Eaulty  Caps  aprjdged^  :27.  *  On  a  marriage  treaty  the  •  Bawdc« 
lady's  father  agreal  to  give  45ool.portidn,  the  f<?ttlement  to  '^  Am- 
be  made  four  or  five  hundred  pounds  per  annum ;  tly  proper 
heads  ftt  down  bjr  a  clerk.  The  father  fell  fick  and  died  ;  the 
match  completed ;  aod  tlien  the  performance  6f  the  agreement 
was  infilled.  Lord  Chancellor  faid  he  never  knew  an  infti^nce 
in  wWich .  it  had  been  decreed  an  agreement  fliould  bind 
where  nothing  had  been  done  by  the  parties  figning,  or  in 
jAtt  executing,  though  wrote  by  their  orders.  They  were 
only  heads  fet  down,  which  might  have  been  altered  or 
rejcfted. 

Mr.  PopharH*s  agent,  Mr.  Stokes^  has  done  nothing  to  ap- 
prove of  Mr.  Eyre.  Whatever  the  motive,  a  court  of  equi- 
ty will  not  decree  for  Mr.  Eyre  a  fpecific  performance  of  aii 
underhand  agreement^  carried  on  in  the  name  of  anotheV 
perfoii.  ^ 

TMs  court  has '  been  fb  jealous  of  giving  a  fpecific  per- 
formance of  agreement  as  an  additional  remedy  to  what 
they  might  have  had  at  law,  that  they  have  declared  they 
would  not  carry  them  into  exception,  wliere  there  appeared 
to  be  fraud,  trifling,,  or  improper  conduft. 

In  the  cafe  of  the  Duke  of  Buclin^ham  they  were  (lamp- 
ed'and  inrolled,  arid  yet  the  court  would  not  execute  them. 
It  appears  in  this  cafe  there  was  a  tranfa£tion  in  favour  of  a 
party  all  along  with  wh6m  Mr.  Popham  had  declared  h^ 
Would  not  treat.  This  will,  therefore,  take  it  out  of  the 
benefit  of  an  equitable  conftru£Uon  of  the  ftatute  of  frauds  i 
efpecially  where  there  are  fubfequent  circumftances,  which  - 
tender  the  fpecific  performance  extremely  hard  and  unjuft, 
aod  porhaps  impoijmle. 

If  a  party  niakiag  an  agreement  may  be  delayed  for  a  day  ^  yg^  j 
mo^e  than  the  tim?  on  which  he  ipfiftbd  in  tb^  agreement^ 
he  maj  be  delayed  a  yeir,  or  "for  ever.  The  party  on  the 
other  iidc  may  pay  when  he  pleafes,  and  inforce  the  agree- 
ment when  he  pleafes,  in  fpite  of  juftice,  equity,  and  the 
true  underftanding  and  objeft  of  the  contnrfl. 

H  h  h  a  Wherever 
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Wherever  the  time  is  material  to  the  party  it  is  an  cficn- 
tial  part  of  the  agreement^  and  muft  be  obferved.  Tide 
Hayes 

Kaym*  Agreement  to  convey  over  if  the  title  he  ap- 
proved by  defendant  or  defendant's  counfcl  at  a  time.  The 
time  material. 

GM.  1 5.  Covenant  to  make  a  good  eftatc '  on  a  day  cer- 
tain. Dectee  in  the  Exchequer  for  a  fpeciftc  perfbrmaDce 
of  the  agreement,  but  refiifed  in  the  HoUfe  of  Lords,  the 
party  applying  not  having  proved  thstt  he  tendered  a  tide 
at  the  time  ftated,  which  was  material,  with  lefpeft  to 
performance  of  the  agreement. 

It  does  not  appear  he  was  even  on  the  30th  of  June,  evea 
then  ready.  Therefore  he  is  left  to  fuch  remedy,  if  any, 
as  he  may  have  at  common  law :  Having  delayed  Mr. 
Popham^  who  did  not  intend  him  to  be  the  purchafor, 
and  having  not  complied  with  his  agreement  to  pay  the 
money,  which  was  necefiary  for  Mr.  Pcpbanu 

There  was  as  much  occaiion  to  include  Lord  MamsfUlij 
that  he  would  accept  the  money. 

To  confider  it  now  as  it  would  have  fixxxl  independent 
of  the^ftatute  of  frauds. 

Before  the  ftatute  the  court  'would  not  execute  if  not 
Cgned  by  One  party,  or  in  part  executed. 

fiut  i  drawn  up  in  writing,  .figned  and  fealed,  they 
vi^ould.  Marquis  of  Ncrmandy  againft  Duke  cf  Devnj/birf. 
lExecution  of  agreement  by  one  of  die  parties  ihould  Uiid 
both. 

In  this  cafe  there  was  no  time  where  agreement  was 
complete,  nor  was  it  figned  by  either  party. 

The  party  who  applies  for  a  fpecific  remedy  has  not  con- 
duced himfelf  with  that  faimeis  and  candour  which  the 
court  expefts. 

When  Mr.  Popham  difpofed  of  the  eftate  he  was  to  pot 
nothing  in  his  pocket,  but  merely  to  have  money  to  pay 
off  the  mortgage :  Therefore  he  refuted  Mr.  Ejre^  as  not 
a  ready  naoney  bargain. 
C  797  ]  '  After  the  diftance  and  delays  in  Chancery  he  would  be 
to  lofe,  even  if  intereft  were  given  him. 

Sometimes  a  fpecific  performance  has  been  decreed  mak- 
ing a  compcnfation ;  but  how  is  this  to  be  made  ?  There 
U  not  merely  the  lofs  6f  intereft,  the  fale  is  hindered: 
1  he  mortgagee  holds.  There  ia  every  delay  and  every  in- 
fonvciiicnce. 

If 
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If  yoa  did  not  keep  the  propofals  the  court  will  £17  you 
(hall  have  no  advantage. 

The  intereft  the  court  ¥riU  give  him'  after  fcrcn  years  is 
four  per  cent,  againft  five,  which  is  to  pay  the  mortgagee 
on  failur^  of  payment  on  the  day .  incurred  by  the  fault  of 
thofe  who  come  for  a  fpecific  performance. 

Tiiis  cafe  depends  much  more  upon  fsifts  than  any  reafon- 
ang  or  nice  points  of  law. 

If  this, be  to  be  taken  as  an  abfolute  agreement  what  will 
be  the  fate  of  proj^fiuls  from  hencefcnrth  in  the  way  of 
treaty  ?  No  perfon  will  fay  what  he  meant  to  fell  his  eflate 
for,  as  thereby  the  bargain  fhall  be  concluded  at  once. 

Where  the  articles  were  ftamped,  drawn  out/deliberatdy 
examined,  the  court  would  not  fufier  a  perfon  to  come  in 
who  was  not  the  intended  purchafor,  but  left  him  to  his 
remedy  at  law. 

The  cafe  of  the  Duke  of  Buckingham  goes  upon  the  de- 
ceit 5  the  parties  woixld  not  go  to  fettle  the  value.  The 
only  difficulty  was  the  refcinding  of  a  folemn  deliberate  le- 
gal a&,  which  yet  was  refcinded  for  the  fraud ;  juft  fuch  a 
kind  of  fraud  as  in  this  cafe. 

Scoit  and  Langstaffe^  before  Loi-d  Camden^  was  to  refcind 
the  agreement.    Lord  Camden  thought  fit  to  oblige  Lang^' 
^affe  to.  pay  the  cofts.     A  bill  brought  to  give  up  a  leafe  on 
the  liands  of  Langstajf/^  as  obtained  by  fraud. 

Lord  Camden — ^The  principle  in  equity  is  clear :  But  up- 
on the  evidence  of  the  cafe  the  queftion  is  fomewhat  nice. 
&a>U^  an  illiterate  gardener,  having  purchafed  an  houfe  of 
Mr.  p.  next  to  one  in  which  Mr.  P.  intended  Mr.  Garriek 
fliould  fucceed,  and  Mr.  P.  being  unwilling  Mr.  Garriek 
fliould  have  a  difagreeable  neighbour,  it  is  agreed  between 
them,  but  not  made  part  of  the  contraA,  that  Scott  fhould 
not  grant  a  leafe  of  the  houfe  to  any  body  not  agreeable  to 
Mr.  P.  or  Mr.  Garriek  afterwards,  if  he  ihould  lucceed,  to 
prevent  Mr.  Garriek  having  a  difagreeable  neighbour.  Scott  [  yog  1 
was  applied  to  by  one  Langstaffe  for  a  leafe,  but  refufed, 
unlefs  Langstaffdf  who  applied,  had  P/s  confent.  Lang-- 
Jliiffe  faid  he  knew  him  intimately,  and  tliat  there  would 
be  no  objection.  P.  in  b&  difapproved,  and  had  never  coii- 
fvmted  to  his  being  tenant,  and,  fo  far  from  knowing  him 
intimately,  he  had  only  feen  him  at  a  tavern. 

Lord  Camden  lays,  «  Langstaffe^  a  knowing  attorney,  has 
^<  been  miflaken  in  his  ideas  of  fraud :  Becaufe  Scott  did 
*'  not  fay  he  was  bound,  and  he,  Langstaffe^  did  not  fay 
"  he  had  P/s  confent }  that  therefore  there  is  no  fraud. 
^  Scott ^  it  is  true,  did  not  fay  he  was  bound  (he  was  en- 

"  gaged ' 
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"  gaged  in  honour),  9^i  Langsti^c-^  not  hy  he  |udP.'j 
«*  confent ;  but  he  faid  (which  v^as  a  dcceiti  that  he  "kacw 
<<  hun  iatuoa^ljf  when  be  had  ooly  ^ccn  him  oacc  at  a 
*'  tavern. 

/<  $i'otti  ^  grxdencTy  afraid  of  a  fiut  with  Lan^n^y  a 
*«  fuHll:^nti?l  attorneyj  is  very  ui>earj.  He  ddajs  the  iJe 
<«  ti|I  he  ha*  ;^n  ijid^pinity  fronn  Xiarnrk,,  tken  he  jams. 
«*  Th»s  IS  tlie  cafe  of  Philips  and  the  Duk;^  of  Ruckingbam, 
w  JMq  b9d};r  who  h%s  read  that  cafe  gan^cafily  forget  it.  Let 
<«  the  agreeme^it;  be  fet  afide  wkh'^o(ls." 

What  would  have  been  the  fitu^ioa  <if  Mr.  P^phm  if 
no  body  would  have  bid  upon  the  bill  brought  ?  He  xnuiit 
t^vc  paid  intereft  upon  ]7,oooh  and  received  but  4ol«  rents 
for  fevcn  yearS)  till  the  fuit  in  chancery  ihould  be  cx^oL 
He  was  content,  the  ftrongeft  proof  of  the  hardflxip,  to  fit 
down  with  the  lofs  of  feven  hundred  pounds. 

If  no  poiitive  law  had  ever  been  made,  and  the  cafe  had 
ftood  without  it,  a  court  of  equity  would  have  faid  it  is 
impofTible  to  ailift  this  contraft,  obtained  by  deceit  ^gainit 
a  pcrfon  in  difficulty  and  nec^flity^ 

Confidering  it  upon  the  ftatute  of  frauds,  where  5$  the 
agreement  {Igned  by  the  party  ?  Is  it  the  writing  with 
the  pencil  ?  Is  it  a  wrkji\g  not  oiForiria  any  general  fum, 
but  telling  him  Mr.  BaldnAn  wonld  be  at  the  Crown  aad 
Anchor  ?  This  the  CQnfideration  fcr  Mr.  Popbam\  taking 
ijjocol.  ! 

3iU  the  agreement  is  confisfled  in  the  anfwer. 

The  only  eround  of  this  being  a  general  rule  is  in  Equitj 
Chafes  ahridgm, 

Bu,t  it  mufl:  be  an  agrcemeat  fct  forth  in  the  bill,  con- 
.{^&A  and  plainly  appearing  \  and  the  ftatute  not  infii^ed 
upon. 
[  799  ]  What  is  the  canfcflcd  agreement  ?  Not  to  take  17,000!. 
at  any  tim^,  but  a  certain  day..  It  is  not  executed^  nor  can 
now,  nor  a  compcnfation  be  given. 
.  The  unexpe^ed  and  furprizing  event  in  their  favoi;r  may 
favc  the  difmiiTion  of  the  bill  with  coft$,  which  is  all  they 
can  cxpeft. 

IVaUs  and  Ba^alL 

Mr.  B.  could  not  ha^e  been  compelled,  Mr.  i^  i^  a 
fubfcriber  to  this  pencil ;  he  docs  not  call  himfdf  a  wit- 
nefs  to  it :  It  docs  not  appear  by  wliat  authority  he  fub- 
fcribcd,  though  it  may  pretty  clearly  be  gueffed  with  what 
meaning.     Six  days  after  th<?  laft  day,  30tli  of  Jvne^  the 

deeds 
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deeds  arc  delivered  to  be  executed  by  Mr.  Popham^  who  fays 
he  will  have  nothing  to  do  with  it. 

The  contraA  with  the  purchafors  for  16,500!.  was  with 
honour,  tand  the  indemnity  open^  and  with  candour^  to  fecure 
them  at  all  events. 

The  fiibftantial  party  is  confidered  tp  be  Ujre  \  fo  he  was 
all  alon?  in  effedl. 
jSjr^  IS  rejcfted  in  November,  1766. 
The  agreement  offered  to  be  figned  proves  they  thought  it 
not  executed. 

Cafe  where  the  want  of  candour  and  faimefs,  and  \^i 
dealing  with  honeft  methods,  occjtfioned  the  court  to  refufe 
enforcmg  an  agreement. 
^arebone  and  Baraes,  2  Clianccry  Cafes,  121. 
B.  poffefled  and  intereftea  in  lands  for  a  term  of  fixty 
years,  paying  5I.  fer  ahnum^  and  indebted  and  in  danger  of 
an  arrcft,  by  articles  fealed,  afligned  his  eftatc  to  the  plain- 
tiff for  290I.  and  his  tools  and  utenfils  pn  the  premifles, 
then  employed  in  making  brick.  Articles  dated  i6th  of 
March--^Provifo  to  be  void  if  money  not  paid  in  five  days. 
Articles  not  performed^  por  money  tendered;  but  there 
being  no  provilb  iq  tjie  articIesT  for  dlfcharge  of  defendant, 
Barnes f  for  the  rent  in  future,  agreed,  on  advice,  that  Mr. 
Bai-ebone  fhould  purchafe  the  inheritance,  or  procure  a  fuf- 
ficient  perfon  to  take  the  aflignment  from  BarneSf  and  fe- 
cure him,  and  to  that  end  fourteen  days  farther  time. 
Barebone  treated  with  the  reverfioncrs,  but  tliey  would  ha\c 
nothing  to  fay  to  him.  However,  he  entered ;  when  does 
not  appear,  but  it  feemed  within  the  fourteen  days.  On 
-  the  fourteenth  day  Price^  a  hawker  came,  and  brought  [  8oa  J 
290I.  no  writing  was  offered  or  prepared. 

One  went,  treats  fpr  the  eftate,  but  would  not  difcovcr 
the'  name  of  the  intended  purchafor,  biit  carried  on  the  ^ 

treaty  as  for  himfelf }  but  the  articles  were  filled  up  with 
the  name  of  Barebone.  Barms  fells  to  Price  for  290I.  and 
0:1  Barehone^%  bringing  a  bill  to  have  an  alfignment,  it  was 
dlfmiffed. 

Though  equity  will  relieve  on  account  of  fraud,  yet  not 
him  who  is  particeps  criminis ;  ftill  lefs  him  on  whofe  fide 
the  whole  of  the  fraud  lies,  and  again  ft  an  innocent  per- 
fon. 

Lord  Chancellor — Mr.  Amhlerj  your  client  is  in  poflqf- 
fion  of  a  decree  of  the  mafter  of  the  rolls.  I  fhall  always 
pay  great  attention  to  any  folemn  determination  of  hi^; 
and  therefore,  as  I  confefs  myfelf  {haken  by  the  arguments 
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fo  Tcrj  forciblyr  urged  againft  the  decree,  I  would  Kke  to 
have  a  little  time*  to  jrccolleft  the  arguments,  aadlwOl 
give  you  till  Saturday^ 

I  will  throw  out  a  few  hints  how  it  ftrikes  me,  as  a  qncf- 
tion  of  equity,  not  only  important  to  the  parties  in  thb 
cau(e,  but  as  a  precedent:  Though,  probably,  it  woukl 
go  oUf  and  then  be  a  precedent. 

^bis  is  a, bill  brought  for  the  fpecific  performance  of  an 
:•- agrcpmcnt.  Let  us  fir  ft  fee  whether  there  be  any  agree- 
ment in  waiting  within  the  ftatute  of  frauds. 

It  is  a  yrife  and  beneficial  ftatute,  and  I.^dopt  Loard  Aw'- 
i'tngbatrkS  opinion,  that  it  is  fo  wife  and  beneficial  to  the 
public  that  it  defcrved  a  fubfidy,  as  was  the  language  of 
thofe  times, 

I  will  adopt  the  propofition  pf  Ix)rd  HardwUlt^  that  this 
court  can't  repeal  ai>  aft  of  parlianieht. 

Fraud  is  a  caufe  on  which  tliis  court  would  interpoie  to 
fet  afide  a  contraft;  as  in  Scott  -dxALangstaffe^  and  aiany 
others.  I  don't  mean  fraud  that  would  make  the  party 
liable  to  an  indiftment, 

I  wilh  you  would  fee,  notwithftanding  what  Mr.  Bac^ 
has  fo  widely  hid  down,  whether  there  is  any  precedent  of 
the  court  enforcing  execution  of  an  agreement,'  under  cir- 
cumftances  like  this. 

Lard  Middhton  againft  Wllfon  and  others. 

1 74 1.  Lord  Hardivicie  faid  he  thought  the  .court  had 
already  gone  too  far,  in  taking  agreements  out  of  the  fhtute 
[801  1  of  frauds,  and  therefore  he  would  never  go  a  ftep  further, 
unlefs  warranted  by  authorities.  I  wifli,  therefore,  Mr. 
Ambler  would  (hew  me  I  am  warranted  by  authoridcs  in 
confirming  this  decree. 

A  letter  has  been  an  agreement ;  and  any  writing  almofi 
may  be  an  agreement,  upon  circumftances. 

In  the  caie  alluded  tb  by  my  Lord  Hardwicke^  Martjuis  of 

I^ormandy  and  Duke  of  Devonfhire,  I  took  a  note  of  Lord 

-     Hardwick/s  decree,  and  had  an  opportunity  of  locking  into 

Lord  Hard%vicie*s  book,  and  am  glad  to  find  my  note^rte 

with  it  in  moft  circumftances. 

Lord  Hardwicke  makes  Lord  Somers  far,  "  It  is  very  true 
<<  that  the  court  has  frequently  inforced  the  executSon  of  an 
<f  agreement  on  notes  and  letters,  as  in  the  cafe  upon  a  mc- 
<<  morandum,  but  it  is  where  the  agreement  is  fuU  and  com- 
«<  plete,  and  the  time  fixed.  If  not  fully  and  completely  fet 
«<  forth  this  court  will  no  tdecree."     Coks  and  Mafien* 
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Treaty  of  Lord  MuU/Otm  with  Mr.  ITt^.    Agreed  to  gfeiitoe 
give  ten  years  porchafe  forthe  laud.     And  for  the  hou(e —  aee«ionrf 
there  were  rents  upon  five  cow  gates,  doabtfiil  whether  they  nicmfar  |« 
were  five  (hillings  or  one.  3600L  and  there  was  an  oSer  on  cftate  at 
payment  of  4000I,  ^^*" 

It  was  upon  the  letter  they  principally  founded  thendclves ;  J^  j^^yj^ 
the  agreement  appeared,  and  nothing  Teemed  doubtful  hut  on  account 
this  cow  gate.  liOnd  Hardtaithe  decreed  that  fomething  being  ofarcntldt 
left  bdiind  it  is  not  fettled,  and  he  decided  for  a  foecilc  per-  "Jj^jj?! 
formance  for  Mr.  fVi//9n^  againA  the  prior  purchafor.  |y  ^^j^iwr 

I  ought  not,  therefore,  to  go  farther  than  the  authorities  firefluUuip 
will  warrant  me  to  go.  I  think  this  court  is  not  authorifed  orooc 
to  repeaLan  aA  of  parliament  in  this  or  any  other  cafe ;  but 
they  may  relieve  again  fl  fraud,  becaufe  the  ftatute  was  made 
^gainft  it.  As  when  a  father  charges  his  fon  with  loocl. 
for  his  daughter,  the  fon  fays  you  need  not  charge,  I  will  pay  ; 
he  ihaH  liot  avail  himfelf  of  the  ftatute  againil  frauds  to  with- 
hold paiyment.     Mr.  Baldwin  is  not  in  the  circumftances. 

Shew  me  the  ftatute,  (hew  me  the  precife  agreement  which 
he  has  a  right  to  demand.  Mr.  Popham  has  all  along  aAed 
with  the  greateft  honour,  candour,  and  faimefs. 

I  fhonld  be  ready  to  affirm  any  decr^  of  his  honour^s  that 
I  could.  He  has  adled  with  great  ability  in  a  court  of  equity. 
But  if  I  (hould  be  perfuaded  I  am  to  decree  a  fpecific  per- 
fonaance,  there  is  another  point ;  here  is  a  conveyance  to  be 
made,  onpaymentpf  17000I.  The  court  always  edefhjates  [  802  ] 
payments  as  if  it  was  at  the  inftant  ;^nd  this  is  the  reafon  why 
the  cronrt  is  faid  not  always  to  confider  time,  becaufe  they  can 
make  a  compenfation.  It  is  to  be  confldered  what  is  to  be 
made. 

I  fhonld  be  very  forry  to  decree  in  fuch  a  cafe  before  I  had 
thoroughly  confidered,  and  before  every  thing  had  been  ar- 
glied,  as  well  for  the  appellant  as  in  fupport  of  the  decree  \  I 
therefore  give  till  Saturday. 

Earther  adjourned,  onacc6unt,  I  believe,  «of  Mr.  ^i0^//r's 
indUpofition,  till  the  firft  day  after  the  firft  feaL 
5  December,  1774.     At  Lincoln's  Inn. 
idr.  Ambler^  in  fupport  of  the  decree — It  is  argued  thaf 
this  decree  is  wrong,  becaufe  not  warranted  by  precedents. 
Becaafe  Lord  Mansfield  named  as  a  party. 
It  was  very  proper  to  make  Lord  Mansfield zx.  firft  a  party; 
very  improper  afterward  :  Becaufe  it  was  not  known  Lord 
Mansfield  had  made  an  aAual  conveyance,  and  the  bill  muft 
have  been  difmiifed  as  to  him. 
Coming  too  late  for  a  fpecific  performance  is  objeAed. 

Coming 
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Coming  too  foon  is  objeftcd ;  a  very  inconfifteat  o^dSc^ 
But  this  could  not  be  when  a  fpecific  performance  bad  beco 
rcfiifed  ;  and  the  objc<Moa  would  have  been  very  ftraag  i: 
the  fpedffc  performance  had  not  been  demanded  csriy. 

Objcfted,  J:hat  the  matter  of  the  rolls  ought  net  tD  hacs 
decreed  a  fpecific  performance. 

If  It  had  been  right  to  decree  a  fpecific  performance,  yr 
'  that  a  compcnfation  ihould  have  been  decreed  to  Mr.  Pe^H. 
It  is  ftid  tltat  decreeing  a  fpecific  performance  is  diJcrcti- 
onary  in  the  court.  Stating  properly,  I  admit  it,  that  fe  J 
not  a  thing  of  courft.  Difcretlon  in  common  conveHkba 
and  in  a  court  of  jufticc  arc  very  different :  For  if  the  psnj 
makes  a  proper  title,  it  is  no  more  difcretionary.  In  a  co^r 
mon  fenie  the  court  muft  do  it,  which  is  the  legal  fenle  to  h 
whatever  they  fhall  difcern  to  be  Juft. 

Not  within  the  ftatute  of  frauds  is  one  objection. 
[  803  ]       Not  complete,  another. 
Not  fair,  ^a  third* 

It  is  proper  firft  to  confidcr  the  true  ground  of  the  ftit'jti 
of  fi-auds  ;  and  what  was  the  law  before ;  and  how  thb  cafe 
can  be  aflefteif. 

Before  the  ftatute  parol  agreements  were  executed  by  Ais 
court  \  but  to  avoid  fraud  writing  was  required. 

In  conformity  to  the  reafon  for  which  writing  was  rcqufr. 
cd,  equity  has  formed  fevcral  rules. 

The  court  will  decree  performance  of  an  agreement  la 
writing,  though  not  formally  dratvn. 

ift.  The  court  will  decree  agreements  coUefted  from  lev 
ters.     More  and  Hart^  Ch.  Rep.  284. 

ad.  The  court  will  decree  performance  of  an  agrccrotnt 
figned  by  one  only  \  nothing  more  common  than  to  fe  a 
leafe  figned  by  one  only,  and  performance  decreed. 

3d.  The  court  will  decree  if  agreement  not  put  into  wri:- 
ing  at  that  time,  but  agreed  to  be  put  into  writing. 
Leake  and  Morris,  Z  Ch.  R.  I35. 
I  Ver.  lyi.  The  bill  was  to  have  execution  of  a  parol ^ 
greemcnt  for  a  leafe;  the  dtfendant  pleaded  the  ftatute  «rf 
frauds ;  the  plea  was  allowed ;  but  Lord  Keeper  held,  if  tk 
plaintiff  had  laid  in  his  bill  that  it  was  part  of  the  agreement, 
that  it  fliould  be  put  into  writing  it  would  alter  the  cafe, 

Suppofe  parol  agreement  confeffed  in  anfwcr,  the  court 
will  decree  as  if  in  writing. 

The  ftatute  of  frauds  was  intended  to  prevent  a  particular 
inconvenience ;  if  the  agreement  is  confefled,  the  inconvem- 
cnie  can  never  happen  which  the  ftatute  meant  to  prcvrnt. 

Tdc 
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The  mooEifac  he  confeflcs,  the  agreement  is  executed  ac- 

vdtog  (o  the  ftaftuCe. 

Attorncy-Gcneral  Vn,  May  3,  1748 — 9-  for  putting  9A 

jrcemcDt  intp  execution  j  the  ftatute  requires  an  agreement 

jccTited  by  the  party  or  his  3»ent ;  Yet  where  the  agreemem   [  804  ] 

>pcars,  there  is  no  danger  ofperjury,  and  it  is  taken  out  o£ 

le  ftatwlfv     And^  in  fiich  cafe»  I  flH>uld  haTe  no  doubt  to 

xree  agaioft  the  heiTf  though  I  can  find  no  ca^e  as  the  rea* 

n  goes  throughout. 

And  (econdIy»  his  Lordlhip  fayS}  if  the  sigreement  had 

^cn  in  part  executed. 

2  Vtrn.  45;,  Fyhes.  WiUiamr- 

Wanky  and  Saiitirtdge^  Exchequer,  G.  a. 

Plaintiff's  hufband  devifcs  an  annuity  to  his  wife  of  40ol.  a 
fear,  in  cafe  (he  (h Jiild  releafe jointure. 

Ssid  by  all  the  court  except  one,  though  you  (hould  not  be 
compelled  toconfefs  a  protnife,  yet  it  was  neceflary  to  confefs 
things  done  to  carry  the  promiie  into  execution.  And  if  fuch 
a  confeffion  was  required  to  take  it  out  of  the  (latute  of  frauds, 
much  more  (hail  a  voluntary  corxfeiUon  be  efiVAual. 

Attomcy-General  and  Ray^  Lifl^r  and  F$x.  , 

Lord  Ghancottor-^Is  there  any  cafe  in  which  tlxere  has  been 
■  decree  faundedupoo  confeilion  ?  [generally  without  a  part 
pcrformanccj  In  fomc  of  the  cafes  the  Chancellor  has  been 
mentioned  to  have  faid  it>  but  I  never  found  a  decree. 

Mr.  Amkler  continued — My  I^ord,  I  take  it  as  a  principle 
where  there  is  an  agreement  in  writing.; 

Agreement  confcflcd  by  the  anfwer  j 

Agreement  in  part  performed  \ 

'1  hat  in  any  one  of  thefe  three  cafes  the  court  will  decree 
a  fpecifkperfonnancc. 

That  there  is  an  agreement  in  writing  I  muft  refort  to  this 
letter. 

Letter  wliich  Mr.  Papbam  admits  to  contahi  an  offer  of 
16500L  • 

He  wrote  under  with  a  pencil  not  lefs  than  1 7000I. 

This  is  not  merely  enquiring  about  the  price. 

By  the  anfwer  which  fays  it  concludes  the  bargain,  it  was 
lo  taken* 

All  the  letters  to  Lord  MansfieU  \  the  anfwers ;  the  di-  [  805  ] 
re£Hons  for  conveyances  \  all  evklencc  in  writing. 

Is  this  in  part  performed  ? 

In  cafe  of  Lifter y  tenant  began  to  repair. 

GuHer  and  Halpjy  there  mud  be  fome  a£l  clear,  with  a 
view  to  the  performance  o£  the  agreement.  "^ 

What 
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What  is  done  here  ?  Settling  of  the  mode  of  payment  9 
conveyances  profiered^  certainly  with  a  view  to  die  per£9rm* 
ance  of  the  agreement. 

There  is  another  cafe  where  plea  over-rukd,  becanfe  not 
f^d  whether  defendant  had  tendered  a  conveyance^  far  this 
would  have  been  a  part  performance* 

The  purchaier  proceeded  on  his^part;  fold  out  ftock* 

Whether  this  a  certain  and  complete  agreement  is  to  be 
confidered. 

I  will  not  take  lefs  than  17000I.  I  will  give  lyoool.  Many 
other  things  may  be  added,  but  more  is  not  neceflary  to  make 
a  certain  agreement.  The  letter,  conveyance,  draughts— is 
not  all  certain  ?  I  don't  (ee  how  any  of  the  parties  can  make 
a  doubt. 

The  defendant  Mr.  Popbam  afted  upon  it  as  a  bargain. 

It  is  objefted,  performance  not  to  be  compelled,  b^aufc  do 
time  fixed  for  thepaym^t. 

If  the  day  liad  beenneceffary,  then  no  agreement  before  1 
mafter  would  ever  h^^e  been  executed,  and  the  inconvcnimc f 
is  exceeding  in  fixing  a  day.  Difputes  about  intereft  woalil 
arife ;  it  would  b^  (aid  you  have  paiTed  the  day* 

ObjeAed,  this  is  not  the  agreement  originally  made,  tlie 
agreement  was  varied  ;  therefore  the  ^ourt  will  not  decree  a 
performance. 

Suppofe  it  fufiicidit  as  it  ftopd  originally. 

The  'alteration  is  for  the  acconunodation  of  patties,  not 
material  in  its  nature,  and  by  the  confent  of  the  parties  them* 
felves. 

If  the  agreement  had  been  carried  into  execution  by  the 
parties  themfelves  orthe  court,  and  the  1 7000I.  never  had  beec 
paid  to  Mr.  Popham^  it  was  not  neceflary  he  ihould  dcfpofe  <A 
r  3o6  1  ^ »  >^  ^^  ^o  be  paid  to  the  ufe  of  the  fund,  it  might  have 
been  proper  and  fufficient  to  pay  it  to  the  mortgageej  to 
whom  Mr.  fopham  muft  have  paid* 

Obje^ed,  that  it  is  a  conditional  agreeroentj^  and  condi- 
tion not  performed  :  and  therefore  agreement  vc^ 

How  does  this  agree  with  the  objection  that  no  day  fixed  ? 
I  know  of  no  cafe  but  of  a  creditor  accepting  a  lefs  ftun  on 
condition  of  payment  at  a  certain  day  ;  there  the  court  «iii 
not  decree  a  performance  when  the  day  is  pafled. 

No  day  fixed  here  \  but  if  it  had,  what  was  done  by  the 
parties  ? — ^Thc  delay  is  allowed. 

On  account  of  engagement  to  pay  I^rd  Atanjfield,  xjoii^*c 

given.     This  is  not  the  faft,  and  Lord  MansJUI^.dvi  not  ^' 

,  mand^  and  it  is  not  in  evidence.     Mr.  P<^ham  has  fufiereii 
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Tcry  much  by  the  delay,  leaies,  improvement  of  the.efiate. 
ThiSy  if  it  be  tniei  is  smother  queftion. 

Next  the  head  of  defraud  and  deceit.  If  this  could  have 
been  conduced  fraudulently  and  deceitfully  no  doubt  it 
ihould  not  have  availed  the  perfon  guilty  of  fraud.  But  I 
beg  permif&on  to  aik  whether  there  has  been  any  fraud  or 
deceit.  What  is  the  difference  ?  May  not  the  porfon  treat- 
ed with  convey  over  to  the  other  the  next  day  ?  The  cafe 
of  Pbi/ips  and  the  Duke  of  Buckingham  fays  he  may. 

If  a  party  were  to  fay,  I  have  treated  with  you  as  a 
princip^y  I  find  you  are  agent  for  another,  I  therefore 
will  not  execute;  the  court  would  difmifs  the  bill  with 
cofts. 

Lord  Chancellor — ^Mr.  Popbam  had  exprefsly  declared, 
he  would  not  treat  with  them. 

Mr.  Ambler  proceeded — I  come  to  that  part. — ^Where  Is 
the  fraud,  when  Mr.  Pbpham  had  faid  he  would  not  treat 
peribnally  with  Mr.  Eyre^  that  he  {hould  treat  with  him  by 
another  perfon  ? 

The  only  caie  in  which  a  man  can  be  faid  to  a£t  de- 
ceitfully is,  where  the  purchafer  fhall  not  be  bound. 

The  reafon  why  Mr.  P^A^ /w  rcfiifed  to  treat  with  Mr.  Ejre 
was,  becaufe  Mr.  Ejre  had  not  the  money  ready.  The 
money  was  ready^  If  Mr.  Popham  had  not  been  too  hafty, 
had  and  waited  till  the  Tuefday,  he  had  feen  it. 

The  letter  written  by  Mr.  Stokes,  I  think,  is  conclufive 
of  the  aflair. 

<«  When  you  treated  for  17,000!.  ready  money  to  be  [  807  ] 
«  paid  at  Lady-day,  Mr.  Pophaw  had  already  refufed  you 
•*  for  -a  purchafer.  Mr.  Popbam  therefore  will  not  treat 
•*  with  you,  nor  any  of  your  profeQion,  for  the  profefled 
<<  purpbfe  of  felling  out  in  parcels,  beeaufe  he  forefees  an 
"  inconvenience  both  to  him  and  Lord  Mansfield.  How- 
**  ever  if  Mr.  Baldwin  will  pay  the  money  witliin  the 
"  courfe  of  this  week,  with  intereft  at  four  per  cent,  from 
**  Lady-day,  Mr.  Popham  will  be  ready  to  accept  it.^ 

Suppofe  he  haid  waited  to  fee. 

Upon  the  Saturday  preceding  he  gives  the  anfwer ;  if  he 
had  waited  till  the  Tuefday,  he  might  have  made  the  ob- 
jeftion  if  the  money  was  not  i^dy. 

As  to  the  cafes  cited,  I  think,  that  I  ought  not  to  go  into 
them. 

I  know  but  of  one  upon  which  the  gentlemen  have  not 
much  relief,  upon  which^  I  beg  leave  to  rely  as  a  cafe  in 
point  for  Mr.  Ejre. 

Barebone 
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Sereione  and  Bamei.  Tbts  mis  not  the  cafe  cf  s  f':^^ 
ftantial  man,  but  a  man  wortK  nothing,  and  rents  refcrvd 
upon  the  cfhite,  which  the  feller  would  hare  been  liabk  tu 
pay  if  the  other  could  not. 

Mr.  Garrki^s  ca(e«  A  particular  perfon  whokn  the  per- 
ion  treating  with»  would  tiot  turn  out  this  not  m  wriQcg, 
the  purchafer  faid  that  he  had  talked  with  the  perfon  axul 
no  objis^tion.  Here  was  a  din^  fraud,  not  merely  a  treaty 
without  faying  for  whom,  which  neither  Mr.  BaUmn  xmst 
his  agent  were  oUiged  to  do. 

Philips  and  Duke  of  Snckinghmn^  a  caJk  which  docs 
not  apply :  For  neither  one  nor  the  other  of  die  poitiei  al- 
lowed the  contra6b.  But  if  the  perfon  whofe  name  wis 
ufed  had  taken  up  the  cafe,  and  raid  that  he  meant  it  to 
be  purchafed  in  his  name,  and  he  would  have  it  the  court 
would  have  decreed.  If  Mr.  Eyr&  fiiys  Baidwn  treated  fur 
*  him,  this  b  the  very  caie.  The  bill  is  brought  in  the  name 
of  Mr.  Eyre  and  Mr.  BMwtn*,  If  Mr.  Baidm^n  declares 
'  he  will  pay  he  has  a  right  to  infift  for  himfelf* 

Next,  Aippofe  the  decree  of  a  fpecific  performance  whe- 
ther any,  and  what  compenfation  to' Mr.  P9fham>  I  vift 
he  would  liave  faid  what  ki«Kl  of  compenfation. 

A  court  has  never  faid,  the  felio*  fliall  take  the  rents  ami 
profits,  and  interei^  for  his  money. 
[  808  ]        When  a  man  is  let  into  poflef&on,  he  often  pays  the  rent 
from  the  laft  pay  day,  and  the  comt  often  divides. 

It  is  fuggefted  the  eftate  is  greatly  improved ;  KveB  are 
dropt ;  Mr.  Eyrt  will  be  a  gainer ;  Mn  Popbam  ought  to 
have  fomethhig  for  the  lofs  \ — no  evidence  of  any  great  lofs. 
He  pays  intereil  to  his  mortgagee,  this  is  his  own  &uk ;  he 
keeps  the  rents  and  profits  of  his  eftate.  In  what  manner 
or  what  kind  of  compeiifation  fhall  he  have  ? 

He  fells  at  500I.  lofs,  then  how  c»i  he  gain  ?  He  is  ra- 
ther intereftcd  that  Mr.  Eyrt  fhould  be  purchafer. 

Lord  Chancellor — ^This  is  a  bill  brought  by  Ejn  and 
Baldwin  againft  Mr.  Popham^  in  order  to  prevail  on  thU 
court  to  decree  a  fpeciBc  performance  of  the  agreement, 
which  it  19  fiAtd  Mr.  Popbam  has  entered  into  with  the 
plaintiff  Baldtvin,  for  the  fak  of  an  eftate  for  the  fum  of 
J  7,oool. 

The  fifft  qucfHon  in  this  eaufe  will  be,  what  was  that 
agreement  which  is  now  prayed  to  be  fpecitically  porfonn- 
ed.  And  I  was  in  hopes  the  counfd  for  the  {ifauntif 
would  have  ftated  fpecially  what  this  tigtfaement  wtt. 

Next,  fuppoilng  there  was  fuch  an  agpreeffienc  wbcdicr 
it  ought  to  he  p^jrlormcJ  ? 
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As  to  the  fiffti  I  examined  the  axifwer  and  depofitiont» 
and  if  there  was  an  agreement  it  was  on  the  3Cth  of  June, 
tiiat  in  coofideration  oif  i7,oooL  to  be  paid  lo^ooL  to  Lord 
UtiHsfieldi  (and  which  Lord  Mansfield  acce{>ted)  and  7000L 
to  be  left  as  a  fecurity  npon  the  eftate^  the  defendant  fliould 
convey  to  Eyne :  And  they  aver  on  their  part,  (hat  the 
deed  was  tendered  to  Lord  Mansfidd  who  accepted. 

This  is  not  an  aCTeement  in  writing  upon  the  ftatute  of  Eq"»jy '^Sl 

n-     J         i_  ^   ^L  /v-         •  i_   ^i_       'Z^'  ^  not  decree 

frauds ;    but  the  queftion  is,  whether  it  is  an  agreement  ^^^  ^  ^^^ 
which  (0  appears  as  that  the  coort  will  decree  a  perfiDrmance.  paroUgrec- 
It  has  been  faid  that  it  is  a  known  rule  in  this  court  that  ment  ever 
where  an  asreement  appears  confcffed,  the  court  will  de»  i°  .^^t*!*,^ 

r  11  IV  r  ,     not  in  part 

crce  a  performance,  though  no  part  has  been  performed ;  performed, 
iome  (Kc):ums  there  have  been :  But  Mr.  Ambler  confcfles 
that  be  has  found  no  decree. — ^That  where  the  fubftance 
clearly  appears  though  in  parol  without  any  part  performed 
this  court  will  decree  an  agreement  to  be  executed.  I  thio^ 
it  cannot  be  poffible ;  thb  court  cannot  rq)eai  the  ftatute  of 
frauds  nor  any  ftatute.  Tlie  King  has  no  fuch  power  by 
the  con&itntion  entrufted  in  him  ^  and  therefore^  there  can 
be  no  liich  power  in  hb  delegates. 

'^rhe  only  cafe  I  know  tluut  takes  a  contraA  out  of  tlic  [  809  ] 
fiatute  is  of  &aud.     And  the  jurifdiifdon  of  this  court  is 
principally  intended  to  prevent  fraud  and  deceit ;  where  a 
party  has  given  ground  to  another  to  think  he. had  a  title 
imwed,  the  court  will  fecure  it  to  him. 

The  ground  therefore  in  making  or  refixiing  decrees,  has 
been  fraud.  It  can  never  hive  been  laid  down  by  the 
court  tbat  where  the  fobftance  appears,  it  ih^  be  executed, 
it  would  not  Jiave.  been  fo  at  common  law. 

in  reading  of  BraSon^  about  forty  years  ago  I  made  a 
ftleAion;  of  which  the  following  is  a  part. 

De  mcquirertdo  rerum  domm't^  1.  2.  cap.  27. 

Empik  ^ero  et  venditio  fontraiitur  cum  de  frtito  amvenerh 
trtfrr  c^ntrabeates \  dum  tamen  a  vitiditore  arrantm  nomine  ali^ 
-^nid  recfptitmfuerit :  ^iia  quod  arrartem  nomioe  dattrm  efi 
mrgunmt^Mbi  eft  tmptioms.  et  venditioms  eontro^g,  JEiin/crip^ 
tura  irxtervenire  debeat  non  erit  perfeEla  empth  et  venditio  tnfi 
ium  fuerit  pariihus  tradita  //  abfiluta.  Et  cum  arrae  non 
intervenerint  vel  scriptura,  nee  TVi kiyii:  10  fucritfubfequitia^ 
iooB  ^rpoenibentWe  jff  imfnme  recedgre  poffuni  partes  con- 
Irahentes  a  contraBu  fed  ii  prctmmfohitum  fuerit  vel  ejus  pars, 
it  tra£ttf..Ji4ifequtdtaj  perfefbi  eft  einptio  et  venditio ;  nee  po« 
teft  poflea  dliquis  contraljentium  a  contra£hi  reiiliiie>  prJtteKk*' 
pretji  nonfiluti  in  parte  vel  in  t^to,  Jed  agere  pcterit  venditcr^ 

ad 
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This  ^ourt  nevo^  'altb^-the  comth^^Mr'i  botinpard^ 

Jaw  from  its'  ^d^y^Hki'»hot  ifirWa^^  &r  fcud 

a  Klief  flmildf}  t<^  thttf^kUOi  ^nxhs^bi  ^iti^^e,  'cSthcr 
bf 'dUlblvitig  be  'tffl9ri^gHi&  cdhtr^  U  ^teiif(iditc  of 
thb*  ti^  rt^ubk^jri'  ft^  dK^'i:6ttSUM4ib\r%  ^JiMtt''  flu^a  not 
Hke  adlraMtt^  c«P  hi&''»Ni^"><WT>ngl^  AWt^  coihdibn.bw 
iv^M  (hltfv«f  given  tlii  (i^'-ftij^fbd^  M'Vtidi- cbfatraft  th- 
mii^^es  iit'leaft;  '-^yti^'^  ittmKi  bM  b  tifiiif  iftat^  &  Whkh 
be  Wild  hive  bi^n^l  4f' ^(i''^1^^*pi!ii!)Sc«^l^ 
«red.  Coinixidii-k#  in  \Aix^  'vaebiiikts>  tMfitt^a  fnttn- 
imt  cotttrftA'abfdtotiel^vdKf  I  ek^e^^fetl  slgaikift  the  author 
of  the  fraudi  oi^  thdfe'  'Whb  kmyw4i^j  '^«ei^l^ibyted  ^  it : 
But  as  a^alnft  fuch  pcrfons  yalidJ.  AaA  equity  b£  Afis  court 
[  8x0  ]  ba$  peculiar  means  and»Wil<i  for  the'iiitf^ofev>f'»tittitd!rtf, 
ind  to*  gttide  the  court  \h  extdndkig  of  MriiUhbld&i^  it 

Let  u&  fee  bow  fep-  the  oouit  feas  ^tie^yhoii'tiiere  has 
bfccn  ii  contraft  clcdr  th<iafi[h  iiot  kv- \lrrili^;  yet- if  aitc^^ 
W!li<db  the  party  has  refufed  to  eX6^t^»  thM  tf  vdrf  frand 
the  court  have  not  permitted  the  T(sfu61,"^'liext  the  agree- 
ment has  been  ve^y  explidt)  and  the  dlbd^'^^MrtV^fia^  aftd 
upon  ^e  faith  of  it.  •^'     '^  '•"    •' 

Lord  Smen  is  faid^  in  the  note  I  KaVd^MV  ^Jj^AHnri- 
foirJ^/s  note-book,  tohatvq  enpreflM  ti}mft!f^fkt]6.  '  * 

Lord  HardwUke  ftated  tlie  caife  O^^tM'Mdf^i'tf  Nt/r- 
mandy,  and  then  eked  h^rdSdmeri.  «cft4^ie  tbe  eoun  bkft 
^  ^-equently  andjuMf  imerpdfed  i&r  tbt^  '^^atiettof  an 
*^  agrisementi  though  Ihe  ag^eemeht  >^f  ^(eottt^dBfxf  in  a 
<<  letter.  As  m  the  cafe  of  Af.  and  Hart  where  tfie  plain- 
«  tiff' had  married  Upon  the  crtd4c:^f-iti  Bo»  Where  the 
*f  agreement  b  coitfaflM  updn  the  ^t/kndaxit^  mMitj  bot 
«  fuch  anfwer  muft  contain  the  fdtl'allii  Cdklfil^  tfrte- 
^  mem;  forif  any  thing  recMunsunic^tdetf;  ihe'^mi^ 
<<  refefe  as  m  the  bft  of  Cde  sttiAM^/imi  fefefiiH^Lttti 

,    .    ,,     -  ..     M    It.xI        ;.\^^ 

^«i,  ^.  more  than  five  hundred  «ai:«  SSPt.^^viJIti^rf  ^"^^  . 
huiidri^  years  after  the '  timta  dt'SraOS,  }fdt  is'^  W^^  f^^*  ^ 
moft- tlito>dtciarc them,       •     ;......    .*.v^    n*  v  ^tiV 
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Lord  Sotmrs  feeaied  tHcrcfore  to  think  upon  the  cafb^f 
JJ/.  and  Hunty  that  there  miift  be  fometliing  .done.  Th^ 
plaintiff  had  m^ed.upon  tlie  credit  oi.  it.  In  the  cafe  ot 
the  Marquis  of  Normandy^  part,  of  the  money  had. been  paid. 
Is  this  agreement  complete  and  proyed  ?  And  i^,  it  fuch^ 
upon  the  circuniftances,  that  the  courj  will  execute  itr 
.Suppdft  there  had  been  an  agreement  to  pay  the  money, 
and  on  the  Other  to  receive  5  but  the  time  did  not  appeal^ 
(Which  is  always  ihaterial,  but  particularly  in  the  cafe  of  a 
mortgagor,,  where  the  mortgagee  takes  four  per  cent, 
and  was  to  take  five  if  not  paid.)  This  is  fo  material  that^ 
Mr.  Ambler  admits,  if  Mr.  Popham  had  waited  till  Tuefday 
and  not  been  paid,  he  would  have  had  a  right  to  rcfufe.     • 

What  performance  then  ?  If  the  defendant  paid  to  Lor4 
MansjieU^  iQ,oool.  upon  th^  30th  of  Jurte,  he  \^ould  exe- 
cute the  conveyance,  an^  take  the  fecurity  for  the  reft.  No 
money  upon  the  30th  of  June. 

Mr.  Baldwin^  agent  Writes^  that  he  is  furpri^ej  the  treaty  \ 

does  not  go  on }  but  it  is  very  well,  as  Mr..  Baldwin  is  on 
the  eve .  of  a  purchafe  which  may  be  more  advantageous. 
An4.that  Mr.  5/^jf</muft  be  apprized  of  the  fcarcity  and 
value  pf  money-  After  all,  if  Mr.  Stokes  2Liid  he  fhoukl 
:igrecj  he  will  be  at  the  Crown  ahd  Anchor.  No  treaty 
fettled  Xl^xxkj  only  that  it  was  very  well ;  if  they  fhould  coiv- 
rlude,  he  fliould  be  at  the  Crown  and  Anchor,  ftir-  P^^ 
/v7/M.  writes^  he  wont  take  lefs.than  17,000!.  perhaps  then  he 
will  take  1 7,oool.  if  you  will  pay  on  a  day  mention^; 
and  fboje  time  after  Mr.  Baldwin  writes  back  ths^  he  vili  [  8ll  J 
r^ive  i7,oo6l.  «  which  .concludes  the 'bargain.*' •  Wai  this 
tuffKicat  ?  Np  day.  .Was  it  an  agreejnent  complete  ?  ,The 
(liftin&ion  in  the  cafe  of  Gi^lUr  and  tiolf-y  was  in  tlys  vay 
ditFercnt* 

Does  Mr-  F.  the  agcut  for  the  plaintiffs,  confider  it  as  an 
ugreeia^ty  though  he  fays,  it  concludes  tlie  bargain  ?  .  He 
Avaat^  a*  line  for  his  fa^isfaclton*     .  ^ 

An  abftraft  delivered  ;  what  is  this  ?  .Pnly  evidence  of 
a  t;^pa(fr,]i9  contemplation  wliich  zoigjit  come  to-  be  execut- 
ed.     '       '  "   .         '  ,  .  •  . 

(fkc  terms  are  altered  the  13  th  of  May ;  application  to  Lord 
Manrfield.  Lord  Mansfield  approve:^.  Mr.  Stokes  hopes  Mr. 
BaUwnh  moiuy  wHl  be 'ready  in  teii  days  ;  ^agrees  ce' watt. 

•fcTth  of  Jtfne,  Lo^MetrjsfiM^  agent  writes,  his  Lord- 
fTi?p*  Wts  agpol^itdf  Monday  at  five'in  'the  aftcrnoort  to  cx&- 
!  «ite,  25^lr' Siokes  fixed  upon  that  day;  Hx.A^opbam  writes 
:kat  he  hopes  Mr.  BcdMn  will  be  iHm.5tual,  as  he  has  fp 

I  i  i  often 
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often  been  dlfappoiated,  and  that  he  (hall  think  himiclf  at  !i- 
bcrtj,  and  obliged  to  treat  with  another  purehafix^  if  the 
money  be  not  paid  by  Monday  next«  Here  then  Mr.  P^ 
ham  was  bound  to  the  MondayJ 

However  they  are  not  I'eady  on  the  aSth  of  Jtin^  And 
it  is  faid  for  the  plsuntiSs  that  the  deeds  were  neocS^ry  to 
be  tranfcribed,  and  oil  or  about  the  30th  of  Joiie  was  ap* 
~  pointed  for  executing,  the  conveyance^  Appointed ;  hj  whom  ? 
I  fuppofe  hy  thoje  who  thought  it  beft  the  conveyance 
fhould  be  re-ingroiTed'^  and  this  was  fo  material,  that  Mr. 
jimbler  confefles,  if  they  had  not  paid  on  the  ootk  of  June, 
this  would  have  been  fufBciem  to  have  put  it  off. 

Mr,  Stohes  writes — As  Mr-  Popham  agreed  to  defer  tor 
your  accommodation^  if  the  money  be  not  paid  immeiii' 
ately,  Mr.  Popham  wiU  t^dse  fnch  meafures  afr  he  fliall  be 
advifed. 

Mr.  AfMety  though  he  admits  Mr.  Popham  woaUi  have 
been  at  libefty,  if  payment  were  not  macje  on  the  30th  cf 
June,  yet  in  another  place  fays  the  time  of  payment  is  not 
material;  it  was  very  material  when  five  per  cent,  mXtxtSi 
was  to  be  paid  if  the  mortgage  not  difcharged.  It  is  al- 
ways material. 

The  2  ad  of  June  is  tlie  laft  day  that  s^pears.  But  fome- 
thing  afterwards  was  done.  They  went  and  caiifed  the 
conveyance  to  be  re-lngrofled.  Mr.  Ztokts^  the  pcribn  who 
engrofled  for  the  plaintiffs,  has  done  what  I  am  forry  w 
fay  all  the  parties  applying  for  a  fpccific  agreeinent  and 
their  agents  have  done,  endeavoured  to  impofe  on  the 
court.  One  would  underfiand  that  the  cngrofiineitt  wa* 
[8123  offered  with  the  name  of  Eyrt  inftead  olBaUtmn^  It  can- 
not be ;  becaufc  the  very  purpofe  of  the  re-ingroflmeat  wai 
to  change  the  names,  and  put  Eye  inftead  of  Baldwku  It 
is  denied  by  Stohes,  and  not  fwom  by  S. 

He  fays  that,  according  to  the  beft  of  his  rciBembraDce 
and  belief,  the  deeds  were  ready  the  aift  of  Jimc  for  cv- 
cution  by  Mr.  Popljam^  who  wanted  to  go  out  of  town  <!i- 
reftly.  And  the  deeds  were  re-ingroflcd  for  the  purpotc 
of  putting  in  Eyrc^s  name  inftead  of  JJ.  and  there  were  fc- 
vcral  blanks  in  the  faid  re-ingroffments. 

Mr.  Stohet  helped  to  fill  up  the  Uanks  in  the  r»-iiigro£ 
ments  with  the  name  of  the  faid  F.  Eyre,  inftead  rfAitf- 
win.  As  I  read  it  you  would  think  it  was^  hdped  to  £il 
up  the  blanks  with  the  name ;  but  it  is  to  be  resul,  hdpol 
to  fill  up  the  blanks  of  date  and  fiims  in  die  re-ingrof- 
ments  j   which  re-ingroffinints  had  the  name  of  Ejrt  in- 
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«ead  of  &  (that  is)  afterwarcb  inferred*  It  is  not  poflible, 
n  the  fcnfe  in  which  it  was  meant  to  be  taken ;  if  it  had 
hey  fhoidd  have  produced  the  re-ingroflments,  and  fliewa 
hat  Mr.  Stokes  was  capable  of  fwearing  to  deny  his  owa 
iiand. 

It  is  a  mod:  fcandaloits  cttort  to  impoie  upon  the  court, 

Mr.  £vrA  clerk  Avears  in  the  fame  'manner. 

Mr.  Eifrt  fwears  he  ha»  4000I.  in  hi&  banker's  hands,  ex* 
:lufive  01  3000I.  The  proper  manner  woi;dd  have  beent 
f  this  could  have  been  fwom,  to  fay  that  he  had  7000k 
n  the  baak^*»  hands ;  bot  it  does  not  appear  where  the 
)oooL  were.  It  cannot  be  in  his  banker^s  hands,  becaufe 
:he  notes  in  his  own  hands  were  certainly  not  with  his 
^ker.  Aild  he  adds,  and  of  bills  and  notes  in  his  own 
pofleffioii; 

And  this  ii  very  msLterial,  with  regard  to  -^hat  I  (hall 
idd.  I  iaid  they  were  all  in  the  fame  evafive  manner^  The 
igent  for  the  plaiiltiff  fwears  he  had  inibru^tions  from 
the  complainailfs,  of  one  of  them,  to  treat  for  the  pur- 
chafe.  tl6  might  never  have  a  Cngle  inftniftion  from  Bald* 
win,  and  yet  this  be  true. 

Exclufive  of  30Q0L  the  produce  of  (lock  fokl-  out — this 
money  was  IxMTowed,  and  it  was  not  his  own.  And  ye£ 
irho  would  not  have  taken,  from  the  fwearing,  that  it  wa9 
his  own  ? 

But  the  material  thing  is,  the  jath  of  June  was  not  the 
tlay  agreed  upon  between  the  parties ;  the  2  2d  of  June  was 
the  lad  day. 

What  are  the  circomftances,  from  begbming  to  end,  to 
make  a  court  of  equity  compel  an  agreement,  upon  confi* 
ierations  of  equity  not  within  the  ftatute  ? 

What  are  offered  are  thefe.    Part  performed,  becaufe  the  [  813  ] 
ibftraft  was  delivered^  conveyances  drawn,  and  money  bor- 
owed.     This  was  never  the  meaning  -,  it  is  where  the  party 
iocs  fomcthing  as  owner. 

Mr.  Pophamj  vetf  much  indebted,  wants  to  fell  his  ef- 
ate,  in  order  to  leflen  his  debt.  Lord  Mansfield  agrees 
0  take  as 'much  as  this  eflate  will  fell  for,  in  order  to  kflfea 
he  debt.  Ejre  propofed  ;  Stckis  writes.  Eyre  fays  he  has 
»ot  ready  money  fufficient.     This  will  not  anfwcr  Mr.  Po/>- 

I's  purpofe  ; .  he  will  have  nothing  to  do  with  him.    Then 

acb  behind  the  curtain:    He  treats  in  Mr.  Btdd^in% 

There  is  an  evaiion.     This  agent  faid  he  had  or- 

from  the  Complainants,,  oc  one  of  them^  it  might  be 
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irom  Eyre.  And  he  makes  Baldwin  write  a  letter,  b 
this  generous  ?  '      ♦ 

But  it  goes  fiarthcr,  the  agent  for-  the  plamtiff>  writes  2 
lettef. 

He  goes  away  to  Mr.  Popham  (I  can't  help  nfing  an  hard 
expreffion)  in  ortkr  to  draw  hnh  in.  He  carries  the  letter^ 
he  fumiflics  the  pencil;  Popham'  lays'  IwlUHot  takcldi 
than  17000!.  He  then  write?  baek  that  Mr.  BMtvhi  >^-ii 
give  that  price ;  {o  now  the  bargain  is  ct)ndiided.  A  fliort 
jtoncluHon. 

««  But  pray,  Sir,  for  my  fake,  only  wnU  a  fine-"  ^'^ 
circumvention}  no  defigh,  to  enahle  counfel  to  fay  ii's  ic 
writing,  it's  an  agreement  within  the  ftatute« 

Two  days  after  the  agent  goes,  whh  a-  wriung  rc2»iv 
figncd,  and  protlcrs  it.  Mr.  Popham  fays,  "  I  will  (io  fa  • 
tiling  till  I  fee  Mr.  Sishts.^'  Was  this' fair?'  A  oouBrry 
gentleman,  unaciiuaintcd  with  law,  to  get  him  to  fign  bf 
himfelf,  in  the  abl'cnce  of  his  attorney,  a  writiDg  with  d  ' 
/  fpecified  time  of  payment  ?  Is  it  candour  to  cntide  to  a 
relief  in  a  com  t  of-  equity  f  Howe^r,  Mr.  P^plunn  want- 
ed his  ir.oncy  ;  he  fends  his  abib-ad:;  the  time  is  put  oil, 
not  by  Mr.  Pcphcnu  On  the  fdurth  of  March  the  monry 
to  be  paid ;  on  the  25th  of  March  not  paid ;  then  th(j 
enter  into  a  new  bargain.  Now,  therefore,  k  was  all  ia 
treaty  :  And  this  was  that  the  money  Ihouid  be  psKl  ~:^ 
June,  iCjGool.  to  herd  Mamf  eld. 

•  Deed  carried  to  Mr.  Stobt:s^  with  the  nanies,  that  is  as  i- 
ready  expfaincd.  After  this  Mr.  Popkcm  fees  it;  he  k> 
thunderilruck  lo  difcover  he  has  been  treating  all  the  whi:-' 
with  Mr.  E'jre^  in  the  name  of  Baldwn, 

Has  Mr.  Popham  been  guilty  of  any  fraixl  or  clroin-- 
vention  ?  Has  he  not  fuftcred  nioft  materially,  by  pav'i ; 
intereft  at  live  per  cent,  from  the  2cth  of  March?  ^^♦^ 
he  not  forced  to  fell,  with  500I.  lofs  f 
[  8*4  1  The  bill  was  brought  immediately,  bnt  it  was  difmn^^ 
two  or  three  times,  i»nd  made  as  late  as  it  could,  by  the  o.- 
lay  of  the  plaintiffs.  And  this  is  extremely  material,  whoJ 
a  fpccific  agreement  is  infifted  on,  and  the  party  to  be  cci> 
pelled  to  futrer  all  the  while  for  the  delay. 

It  is  incredible  what  Mr.  Popham  muft  fuffer*,  he  mi": 

«   pay  all  the  money  back,  with  intereft.     On  the  part  of  vy- 

purchafors  he  has  engaged  with  them,  and  boqnd  hin^'f^ 

to  pay  back,  and  given  fecurity,  and  he  Uluft.  P?  ^^^  P*' 

cvnt.  from  1767,  to  the  mortgagee. 
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I  am  fony  to  have  faid  fo  much.  The  maftcr,  I  have 
tto  doubt,  thought  himfelf  houad  by  the  rulc^:  Thete 
can  be  no  other  reafon.  I  fee  the  rules  in  another  light. 
And  the  court  has  never  con^pelled  an  agreement  but  ppon 
the  cafe  of  fr^ud^.  to  take  it  out  of  the  ftatute  of  frauds^ 
vhere  no  psMtt  bus  -been  performed ;  Unlcfs  it  has  been  clearty 
proved  ia  irritiiig  fubfequcnt,  cither  by  anf\ver  or  othj^rwi^. 

But  here  the  moft  material  part  has  not  been  proyed, 
which  1$  the  tip^e  5  which  is  neceflary  to  be  prpvcd  wheu- 
cirer  the  pcurol  Dgneement  is  to  be  executed. 

The  next  material  thing,  that  he  had  the  money  ready* 
is  not  proved ;  hut  the  reverfe  is  proved.  There  is  no 
fraud  in  th&definidaat ;  nor  is  it  fuch,  ,an  agreement^  t^l^ing 
this  as  proved,  which  the  court  would  execute. 
.  I  am,  therefore,  of  opii^ion,  tha|;  the  decree  of  the  n^t- 
fcr  ought  to  be  rcveried. 

My  only,  doubt— mdeed  the  only  hefitation  that  I  ha^vq, 
is  upon  the  manner  of  fwearing  to  the  filb'ng  up  the  blanks ; 
the  (wearing  to  the  moneys  and  the  othei:  evafive  circnm- 
fiances^  whether  ]  ought  not  to  reverfe  the  cofts. 
'  The  only  reaibn  that  induces  me  not  to  do  it  is  this,  I 
ibould  be  very  focry  to  add  coft^  which  could  not  after- 
wards be  diftharged^  where  they  have  had  a  decree* 

If  it  had  regularly  come  before  me  I  would  have  dif^ 
miffed  it  with  cofts :  And,  as  I  diflfcr  from  the  maftcr,  I 
wiQi  they,  m^y  apjMsal',  becaufe  I  thiok  there  is  a  judica^irf; 
rhich  can  diiimiis  it  with  cofU> 

fiUldifmiflfd.    . 
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INTER  has  tempeftates,  atque  turbmes  quibus 
refpublica  Boftn  jam  diu  jadatur,  nullum  adeo 
mall  folatium  pradTendus  invenio,  qi^m  ut  vitali 
quodam  genio  conditam  credam :  £t  id  iane,  Hon 
tantum  ob  diutunutatem  adi  jam  imperii,  neque 
vim  et  robur  populi,  neque  infulae  ipfius  molem 
fere  inexpugnabilem  et  hoftibus  inacceflam ;  fed  ob 
alia  majora  j  religionem  nempe,  et  leges ;  et  prin- 
4:ipi9  ejus  a  formamque  veterem. 

Nam  diuturnitas  per  fe  ^nimverQ,  bene  eonftjtu- 
tarn  cpmpagem,  felicem  fqrtein,  aufpicatum  ccelun^ 
affuifle  plerumque  monftrat;  et  venerationem  et 
dignitatem  quandam  pracfert :  Sed  in  humanis  re- 
bus tantum  abeft  futuiam  ihcolumitatem  fpondeat 
ut  imminentem  interitum  verius  inde  ominemur. 
Cernimus  quotidie  faica  ingei^tia  yetuftate  fublapfa ; 
filvarum  immenfas  umbras  arborumque  reginaii^ 
quercum,  auts  vi  aut  humanis  manibus  concidifTe : 
Urbes  fubrutas ;  terram  fubinde  labefadatam :  Flu- 
mina  examerunt  |  mare  ipfuin  ac  fidera  communem 
fortem  patiuntun  Nafci  nova,  Vetera  interire,  mu- 
tari  omnia.  Animantia  autem  omnia  fi  his  con- 
ferantur  immaniffimas  etiam  beftias  et  ponti  monilra, 
imbecilla,  caduca,  iniinitis  cafibus  obnoxia :  Ac 
quamvis  minutis  maxima  interire.  Nos  vero,  mife- 
rum  ac  incertiflimum,  inter  incerta  omnia,  huma- 
Dum  genus  qui  bellis  concertamus,  qui  sterna  mo- 
limur,  ita  vivimus  ut  quod  longiflimum  vitae  nof- 
tra  fpatium'concedatqr,  centefimus  ferme  annus, 
(et  QUQti  hadenus)  alii  voluptatibus,  alii  ambitione, 
plunmi  inertia,  innumeri  feriis  nugis,  at  tamen 
liugis^  conteramus.    Ita  fluxo  corpore  et  labili  in* 
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ter  coeli,  ponti,  terrae  difcordia  elenjenta,  inter  aal- 
mantium  infidias  et  ferociam  aliorum,  vel  quod 
maximum  et  teterrimiJin,  inter  propria  humauitatis 
vitia  conftituti,  et  iftterea  vel  tegute  lapfu,  vd  ver- 
miculi  morfu,  yel  pulvifculp  illapfp  fpiraoicntis  aiu- 
ipac  interclufis  tarn  nullo  njgotipjcpnfefti^  ut  b 
dieculapi  fi  liceat  pe^durafe  prope.inftar  habendum 
fit  sctcrnitatis. 

,  Militun^  igitur  robur  et  ducis  maximi  vis  iBtra 
pauciifimos  anaos,  zie  dicam  pund:o  teniporis^  qao 
recid^^t  90n  ignores  alloquor.  ;  Homines  enim  al- 
loquor :  Neque  ullum  clarius  aut  majus  mutatio 
nem  terreftrium  fragilifque  fpei  pignua  quam  fi  mc- 
mineris  homiuem  te  effe  quo }  vcrbo  omnia  iacerta 
(Tonclufa  effe  videaiUuTf 

Romam  igiuir  coricidiffc.  ita  non  micer  ut  potius 
ftup'eam,  tarn  vaft^m,  et  ad  cxtrema  fubitam  po- 
.tentiae  molem,  ubi  eo  ulque  cxcreviflet  ftare  potu/lTe, 
Perfidos,  Germanise,  GalUarum  res,  non  atloaiium 
eum  habebunt,  neque  iu  t^u,  ixiftabitimtjj^  partim 
fuiffe  nee  ta/ir  fepe  nan  concuilas  nHxio,  fed  fub- 
verfas,  npn  immut^ta  imperia,  fed  f(^bu&'et  rad^ 
cibus  convulfa  alio  ccfliilib  fi  cogitet  hominum  illtid 
robur  fuiffe;  et  plerumque  uniushoipunooli  hu- 
meris  tiifaip.  Urbes  conunercio  .ampiifSmo  quon- 
dam infignes,  Tyrqn,  Sidona,  Athenas^  Cortnthas 
Carthaginem,  mundi  olim  qusedara  iemporia,  vi- 
deo alias  partium  ftudio,  alias  dopua^iuii  avidilate, 
plurimas  maximafque  luxu,  focordia,  deorum  h^ 
minuRique  cqnteuiptu,  ex  mmils  opibua.  ^  magtii- 
tudiiie  orto,  ita  eyanuiiTe  ut  velligiji  ipia  asgre  re- 
quiras,  et  Ikpc  ne  id  quidem-  ■«    •  •  :     .    .    ■ 

iVopugnacula  yero,  arccs  commea^W,'  clafo, 
noa  vis  et  fortitudo  fuiit^  fed  .fort|^^m  taBlucti-et  bo- 
}ii>rum  inftrumenta  :  Kt  adeo  nou.in  omnia  fccun 
vi  f<epc  tutius  futrit  fprcta  ca,  quam .credita*  Alia 
igiiur  quxrcivJa  exttniiv^  inagis  certp,  huniaBis  viri- 
bus  magis  duratura:  QiiHQ  fane.non  alia  ufquam 
viJc:>:  vidccr,  pjcctcr  rcruiu  diviuariam  cultum,  ci 

bcnw 


P    R    ^    F    A    T    I    O.  3 

})ene  conditum,  atque  coriftitutum,  reipublics:  fta- 
turr|. 

De  religione  non  hujus  eft  inftituti  multa  dicere  : 
I'alem  vero  habemus  iis  probatipnibus  fundatam, 
lis  ad  vitam  morefque  preceptis,  exemplis,  auftori- 
rate,  ea  denique  ad  civis  inftruendos  oprimis  arti- 
bus,  ad  rempublicam  confervandam,  ad  generis  hu- 
mani  pacem  et  utilitatem,  ea  pulchritudine  c:i  fpe,  ut 
fatig  pro  dignitatc  explicare  ejus  nimiretn  fit  qui 
condiderit  Dei.  Leges  vero  et  reipublicsc  ftatunl 
ab  eodem  Deo,  per  iapientiatn  rtptimorum  viroi'titn, 
tot  fcculorum  curfu^tpt  exemplis,  tot  dcraum  etiam 
cafibus  indita,  finnata,  defetifa,  au£b,  tanta  hsc 
et  tarn  prseclara,  tani  noftra^  re'publicac  propria, 
mira  quadam  turn  Dei  providential  turn  majorum 
noftrorum  confilio,  virtute,  diligentia,  fide,  dedufta, 
et  nobis  tradita,  fancita,  commiffa  video, 

Vix  aliam  rempublicam  atiumve  imperii  ftatum 
inveneri«,  tani  diuturnre  pulchritudinis,  tarn  non 
imminuti  roboris,  tarn  non  mutatac  forinac,  tani 
ejufdem  ab  antiquoingenii :  Ita  aptc  diftributis'par- 
tibus ;  tam  prseelare  provifis  legibus ;  tantsc  aufto- 
riratis,  dementis:,  acquitatis ;  Ea  juftitia,  ea  in 
publicam  utilitate,  in  privatos  temperantia,  T)pinor, 
nullum,  Ut  conftitutio  base  noftra  non  jam  Anglias., 
led  fibertatis  ;  non  hominura  fed  fapientia:  ilbmen, 
non  kgutn  alicujus  civitatis,  fed  ipfms  juftitije  ex- 
emplar, «t  quaedani  diyinae  pulchritudinis  quafi  re- 
teda  facies  habeatur. 

MittD  multas  paffim  confuetudines  ab  intima 
VetuJtate  ante  confpedas  Ronianas  Aouilas,  pulfam 
que  Ciefarem  nobis  cognitas,  neque  adhuc  xt  tern- 
poris  ai^t  rerum  continue  orbe  exefas  vcl  dsijedtas, 
arque  pbtritas.  Hjuiieditatum  dico ;  dotis  a  marito 
in  ux4)rcm  (quod  contra  Romre  et  Athenis  fatlita- 
tum)  aliaqite  ejus  getieris ;  quorum  conftantiam  tern- 
pu.^,  prudentiam'  ufus  coniprobavit.  Mitto  quod 
lupplieia  ilia  foeda,  equleos,  cruces,  ardentas  la- 
miiias,  et  prodigia  caetera  crudelitatis  ct  ftuhitia: 

iuinan^e 
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iiunnmse  neqtic  leges  noftrjc  agnofcant,  ncqw  an- 
quam  fere  agnoverint :  Si  druidas  forte  excipias, 
^t  Romae  illius  tyiantiidem  a  cervicibus  noftris, 
xcgre,  at  forttffime,  depulfam.  Ejus  inquam  Rora<e 
quae  veterera  fuperbia  pravoque  cultu  fuperavit ;  ei 
utinam  mcliora  dus  affecuta  effet.  Praeterea  pau- 
ciffima,  quae  non  legum,  fed  temporum  monuinen- 
ta  memoria  reruin  noftrarum  detulit.  Statira  enim 
fere  ac  pulluhre  incepiffent  deuata  funt,  vel  per 
domita. 

Quinimo  non  mpdq  nocentes  meminimus  faltem 
^ormnes  effe  cujufcunque  gentis  fuerint ;  etiam  illud 
-majus  nefas  vix  per  l^is  mille  annos  fere  apudnos 
cxtkiflfe  repcrtum-eft^  crimina  per  torxnenta,eliciendi, 
vt  pcen^  judicium  ^n|:e  cedat  et  minore  fupplicio 
aperte  'ik)xius  qu^m  iunocentia  et  fortitude  viri 
pledatur  falfo  crimini  inter  ignes  tortorefque  reni- 
tentis ;  habemus  et  hoc  noftrum,  hoc  vere  noftrum 
judicium  parium  !  judices  ex  ipfius  rei  aflenfu  leftos, 
domiciUo  vicinos,.  conditiojxe  proximos^  ipfps  inter 
ic,  ac  rco,  para.'  .   *  ^        ^   - 

Horum  non  nifi  unanimi  eenfenfu,  de  capite 
civis  Anglicani,  de  exiftimatione  vel  fortuni§  ullum 
€iat  aliquando  judicium.  £t  jam  non  adeo  inter* 
cidit  pulcherrimum  inftitutum,  quin  ad  hoc  quafi 
pracfidium  libertatis  columen  juftitias,  aram  inno- 
centiae  fapientias  que  oraculum,  maxima  fere  quo- 
tidie  deducantur.  Habemus  magfium  concilium  illud 
fenatui  populiquc  Anglicani  \ct\iiizte  ante  omnium 
monumcntorum  fidem  ;  quae  antiquiflima  tamen  tu 
fuftragantur.  Hinc  Areopagum,  hinc  curiam  Ro- 
manam,  inde  Spartanam  Dcmbcratiam  conferesj 
fion  modo  divifas  fuperamus,  etiam  conjmiSas  vin- 
cimus.  Tum  vcro  etiam  iJkid  cogitandum :  Ro- 
mam  nunc  reges,  deinde  confutes,  port  rribuno^, 
diftatorcs,  imperatores  denique  rexiffe,  Tantafub- 
inde  viciflitudo,  ea  calamitas,  ea  moles^-  in  ic  rucn- 
tis  imperii  dorninam  gentium  Romam  foncuiiir, 
afflixit,  foio  demum  a^quavit*     Athcnas.  optinii  cu- 

jufqu;; 
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pulque  nonuAe.  paucos  oj)ibus  fretos  ita  rempubli- 
jcam  habuiSe^  ut  non  magijiratus^  fed  domini  vide- 
rentur  :  Penes  pppuium  ixpe  numero  fpecie  fuiiTe  po- 
jtcftatem,  fuminani  re  vero  apud  plebem  rapaccm^  ere-' 
duhwi^  tndarUfmfavum\  y^l  fui  ipfius  motibus  vel  flatu 
oratorum  jadatam,  tumultuantemque.  Spartae  ve- 
ro virtute3^  fere  omnes  eo  induratas,  ut  in  ^ottia 
perv^snerint ;  et  ne  quid  alieni  cuperetur,  ne  ilia 
quldem  propria  fdiiEs,  quss  natora  xnaxime  voluiflfet : 
fCoi^ugia  et  patrium  nomexu  Ut.potius  diverfa 
fervituiis  genem,  diveria  vitia,  pravasque  rerum  pub- 
licar««0i  fpecies^  <]i|am  ufquam  vera  rdpublica  ^ITe 
ytderetur.  ' 

R0Centi<)fa  et  faodiera^  intu^iti  quam  pauc£e 
meAtem  tiicwrunt  vere  rensn  publicarum  et  iiber- 
^atis  effigies.  Magna  orbis  pars  fub  tyrannide  con* 
U^i  «t  ftperta  fquaiet,  qiiibus  pro  Ubertate  eft  hma 
firvitmj  ctfumrru  fclicitas  debere  ncm  paii  injvrtu^ 
^iufOj  ftufque  esc  conceflb  tanquam  aliitiss^  et  quan- 
tuffl  vis  precario  uii«  Conjundam  rempublicam 
feptem  provinciarum  ex  pluribus  Hifpanienfi  jugo 
pciie  ivk^z  9a}:rum  memoriam  ereptam,  quo  nunc 
redi|£kam  1  Ubi  jura  leges,  Ubertas  prior  I  Vene- 
tum  fi^atum  an  Genuenfem  adeamus  libertatem 
qua^tttrum  Y  Etiam  parvula,  at  nobilcs  iftae  ref- 
publico  (nou  enim  mole  fed  intus  virtutem  verum- 
que  preti^m  metislur)  nefcio  quo  evaferint  Luc- 
isenfis,  et  Marinenfmm  antiquiffimac.  Ultra  Pyre- 
naeos  an  fit  fcandendum,  lacuftre  Lemamis  yifendus, 
fi  forte  deticiae  generis  faumani  et  amor  coeli,  liber- 
tas,  etiam  num  ilUc  habitet  ?  Fruftra  fcrutamur  ex- 
tra :  Nos  fuos  alumnos,  Britanniam  fuam^  ultirms 
que  noftri  imperii  Jims  Libertas  eife  *ooluit  ^cjuffit^ 
fuos, 

£t  mibi  ^uidem  cogitanti  non  fme^divino  ope, 
et  fmgulari  quodam  favore,  maximis  que  majorum 
in  publicum  mentis  fieri  potuiiTe  animo  fedet,  ut 
quam  i^mpublicam  aetas  noftra  vidit,  orbifque  ob- 
lliipoit  viricpe  fere  omnium  gentiwm/apienti^mi  in 

coelum 
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codum  laudibus  et  nuper  et  dim  ^jittAtrisii  ollain 
tarn  diu  habuHTeBius/ .  Regiam  {xKeftatam  pul- 
chre  ornatum^  tarn  kgibus  exfequendis  jf^ovihmi  taim 
imperio  tuendo  armatams  tam  provide,  ^t  fibi'  non 
minus  quam  publico,  ixtilvier' circum/irifftamf  opti- 
xnatum  'au&oritatem,  popu>li  tim^  umvei^  rerpabltc^ 
Moj^>atem^  bsec  adca  v^ltlticceiefti  ardfido  apca  at- 
^ue  librata.  Leges  trero  ipfas  tarn  gva^es^^  tarn  an- 
iiqaas^)  saquas,  omnium  c&nfenfa  fadar  aitqiie  «<?<:impro- 
.  batas  !  }udicia  eo  ufque  faikla  l  «;/,■  }Mfu^  odh, 
amor e J  dolo^  <?rrorf  etiam,  quantum  iti^httmai^  li- 
cote  vidcatnr^  claufa  et  chrcamfepta  s '  Eadem,  in 
Bti:aliinn  omnia,  aperta ;  eadem  quae  habenda  quae- 
que  patiiexjda  cittque  effem;  <h0n  ex  ^Ju^'H^bkrio^  fed 
CK  legibus  definiffe,  qum  tadetn  tM^  ^rnfUb^  h^ne- 
Tif^r  femper,-  Dei  c^ItuinTinipliceni  in  plmlqtie 
purum  optimum  intreamur:  Non  eoadum  ittsxta^ 
nibus  iniUtuds,  atque  fupplido;  i^on  prec^giis 
}a£kitatiim^  non  m  caligine  ac  fdl^dibos-  latfirtttsn, 
|lo^  kgum  auxilio  in  perniciem  homklttm  iittetir 
tem^  fed  legibus  foiciatuip,  i    / 

Religionem  caftam,  moderatam^^gra^camr;  ttber- 
tatis  fautrtcem,  pacis  amantem ;  benevotelftiasj  juT- 
titi»,  bencfarendi  et  re^e impitatidii^md^t^d^i  Hti- 
jus  asvi  ducem  et  fokrn^  \  et  seltetnitatis' pdttas  re- 
ferantem.  Chijecunque  Deo  accepts^-  Kbmimbus 
chara,  publice  honefta  privatkn  U>na,  unwrfis  miHa 
die  cenfeantur,  ea  prope  omnia-  mea  fane  fentCBtia 
(ncque  mea  tantum^  fed  opttmfe  judiciis',  ^  <^^^ 
fenfu  maximo)  leges  videntur  AngKcame  atnare 
atque  conipkai .  Ea  hferedhas '  ndfeSi  -af  'feajoribtts 
noaaugenda  (fatis  enim  magnA  a^Wamt^iicff)fed 
retinenda  atque  ian^4firafe  tr^delida  pidft^rid-^'Ota 
patribus  acc^mus,  deveiiit.  •'      -"     '      .       • 

JLongum  effet;  et  prape  infmirtim  'deqc^  ^  iff- 
genii  vel  fciejatitc,  *ww/  le^^^s  AngHc^nas  ^Fec^rfttc; 
.  et  multi  modam  ilUm  viiriaiJK^^^fApismiarfi've^^'mi- 
rarifatis  nedmn  emtrriire  qu€6fm.    ^Sed-lT'ctujW-Hin* 
quam  jurifconfuiti  doraus,  taiiquam  Scavola^  illius 

civibus 


PR^FATia  7 

ciTibus  unquam  patuiCTct  ubi  aiireiur,  ubitanquam 
aii  deipbkani  *fe4eni  confluereathoimjies,  *^"  fuarum 
^^  rprum  iuosm  qttos  iile  ope  fua  ex  iocertis  cerds 
^'  .:eompotefque  confili  dinuaat,  ut  ne  res  temerc 
^^  tra(2ent  turUiias."  Quami4  in  legibus  noitris  ap« 
t^m»  proprium,  et  verifliiHe  didum  viJeatur*  Quae 
eoim  imqiuttn  le^s  hmaaoa:.  tarn  caflse^  taoi  gravU 
tati3  pleoa^^  taata  audoritate  extiteruat  ac  oUm  nof- 
tro:.  Quae  ta9i  Hites  calumaias,  vim,  doles,  ambi* 
iM/fif,:cs^t^nf^e  reipublicae  peftes  oderint  ac  veta^ 
rint  omnino  necio :  £t  diu  lane  his  omnibus  refli- 
teruoi: »  neque  a<^huc  non  reilftunt* 

£t  oUm  fane  fapient^m  donms>  jurifpfudentiss 
hoffHtia.  atque  fcholasy  nobilium  juvenum  ccetus  fU« 
paJSe  non  f^iira^uio  nobis  fed  rubori  fortaiTe,  cum 
jam  aliquando  defierit,  elle  debeat.  Nempe  ex  ilia 
ubieiTvinio  foate  inftituta  patria,  mores,  difcipliaam^ 
p^c^Q  legibus  coafticutis  et  novas  fi  qua  opus  eflet^ 
ferre,  fi  patria  ad  id  fummum  munus  capeiTeadum 
juiSlTet^  J/Z7i4«/  difcebanu  Sepiores  veneraii, .  magi* 
ilrartu«,  cqtei^  ;  Mbertatem  et  vare  fcire  et  incprrupta 
aniare,  et  fortiter  retinere.  Neque  ufquam  fere  ia 
\^\^xi  noftra  republica  major  modeftia  quam  in  po- 
tql^te^uinma ;  aeque  major  pQtentium  in  humilef 
aixif^r,.iteuuiorum  in  optimally  obfervaoitia  ex  vete^ 
rij?us  infUtutis  et  ex  piibUc(^  bouo  reperietur.  Cor^ 
ru^^r^.  wro  ac  carrumpi  maximis  imperils  femper 
exitioia,  adeo  turn  fseculo  alieiia,  ut  legum-latores 
p|-£Bterirent :  Credo  ne  non  tarn  caviile  quam  mth^ 
nuj^  viderentur.  Fenne  enim  quingenis  a  Gulielmo 
prl^o  anai^  ad  j[:llizabetham  reginam  aeminem  am* 
bd^o^.damuatun^  conperio :  t\  multo  ditficilius  in^ 
Vi€3uiie£)  qui  fumma-  in  republica  munia  fummamquc 
potedatem  dclat^m  velient  accip^re  quam  qui  aequo 
animo  privati  degerent.  Nunc,,  quoniam  pleraqu^ 
obfolevere,  JTalteni  olementa.  quaedam  et  principia 
legum,  ufu  atque  aucloritate  maxima  vere  dida 
ilati4  referred  et  etiam  placltg,  quaedam  et  legis  et 
^e^uitsHis  r^^e/Aw-'  eaque  ut  plurimuin  nsya  j^rtkbare 

(per 
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(pet  fe  tnifH  probaht  hoft  probantiir)  fid  id- 
jufi£lU  tuiB  noftri  faeculi  turn  prrioFym  exetn}^  iU 
luftrare,  etquam  luerint  injudiciis  ag&k^  etqv^ti 
ponderis  frH&u(qu€  iint  experim^ntia  Claris  (qua: 
maxima  teriim  bofiatum  laus)  odeiidere.  Sed  hsec 
(i  vka  loBgior  et  propitiufi  anaOerit  Deus;  Nq&c  tan- 
tiim  ipfa  per  fe  ikeumqiie  e^eda^  fsfekahun  ne^ 
que  magnum  neqiic  forte  per  mtan^  v^faAti  (otiAim 
enim  Rc^ratibiis  n(i>iv  m  ineltia  fed  in  mhiote  ftudid 
podtum  reor)  omne  iifblilem^  ^d  otir^  propofiia 
et  con(ilio  hoc  qtiaTecunqMi  kggrefl^  fim  brevher 
Hceat  aperire*  Vkle€>F  palam  &£hini9^  qtiasquani 
Id  neminem  fere  latere  attentioirem  arbitror  jus  nof- 
trnm  Ron  reeens  natum  fed  iiuccefl^  vetuftaiis,  non 
temere  congeftum  fed  pulcherrime  orc&Ratum,  oca 
caHiditate  quadam  ac  minutula  folertia  ftd  /ummd 
frudtniia  e^nftare  et  ex  f ntimis  naturse  ac  veritatis 
fontibus  hauftum :  denique,  qiicxi  p^et ofqiie  £Dine 
lateat  non  ehartU  ttadittim  aut  ii%  ftatuik  pfascipae 
fitum }  hon  forte,  non  vi  aut  dolofiSum,  fe4  maxi- 
ma ex  parte  ex  jure  naturali  pendere^  ex  finu  riber* 
tath  fluxifle,  jujiiiia  etdyth  adokvijfk :  Pablioe  com- 
probatum,  ingenunm,  fpiritus  verique  ut  ita  (ficam^ 
fanguinis  et  fucci  plenum,  in  fe  compofiium  feres, 
rotimdum.  De  lege  autem  AngBs  €»mmuni  ndn 
jadanter  neque  falfo  diSum  tzm  ejfe  Jimffum  ratUh 
mm  \  quod,  nifl  qui  frimipid  ej w  dblki  funt  ^ile 
confitentur. 

IHud  vero  vereot  ut  fim  piK)batuTiis  quod  Anglus 
Angks,  de  laudibus  legum  AngUa:  €fi3?ur«s,  lado 
fcfmone  (iHoque  forte  barbaries  qua^n  veio  bdo 
propioTi'J  alloquar.  Ejus  vero,  five  confiUi  fiv€  te- 
meritatis  noftrse,  habeo  audores  maximos,  andquos, 
noftros  Gives,  fumma  legum  lumind,  qui  idan  all- 
quando  fecerint :  Quos  citando  metuo  ne  potivs 
arroganter  defendere  quam.ftulte  eepifle  coi^Iium 
arguar.  Deinde,  quod  propius  attinet,  maxima  &i 
ipfa  et  re^ulas^  latio  ofe  plerumque  inventas  k)cu- 
tas,  idque  arbitrer  noR  fine  gravibus  caufis  a  fepj- 
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entHHtiiis  viri<  faditatiiHi«  Primam  Qt  ne  temere 
pralata  fe^i  enUnciata  graviter  dfient  ^C  injixa  mentU 
bus  beererem  :  akerum  ut  quafi  togas  Romanae  in- 
<litis  infignibus  noa  intra  tinguae  noftrs  limites  et 
impet4i9  <^^^  ^suie  anguftfs  teaeremur^  fed  ut  cives 
RoiD^ii  olim^  ubictmque  terrarum  incidUTeiit  civi'* 
iatem  reperirent  et  domi  elfem«  Maxiate  aatem  ut 
perexuii  memonae  pro  dignkate  ipforum  mandaren-* 
tur.  Vetertm  emm  linguam  flbm,  ^e  mm  ita  pro* 
pr]|»  GslHea  eft  dida  jam  diu  faftidiimis,  qua  legum 
mopumeaia  vetuftate  ampiifliina,  ufu  et  an£):ontate 
Jimnm  cominentuf,  et  l^folum  ex  omnibtis  quae  ali- 
quid  GuWui  fapere  videantur  inter  ineptias  et  quia 
qutlias  cenfemu8«  Anglicana  aotem  lingua  nesfe  ta23« 
turn  ab  ufu  qnotidiano  remotiorem  dico  fed  vulgareot 
et  communem  qua  ternis  quatuorve  adhinc  fascuKs 
omnes  iitebanfur^  non  mode  alia  jam  eft  led  prope 
omnium  ubique  gentium  minime  nobis  cognita.  Ro- 
manam  vero  doftiffimi  et  pnidentiilimi  Tiri  praevi- 
debant,  cum  latijftme  periinere  turn  minime  humania 
yicibus  obnoxium^  eaque  fe  breviter^  plane^  graviter^ 
quae  vellent  poffe  eloqui  et  quaii  quibufdam  cancel* 
lis  feptam  fapientiam  (non  invidia  fed  ne,  ufu  obfo- 
lefceret  atque  dilaberetur)  continere*  Neque  tam 
elegantiae  quam  veritatis  ftudiofi  neque  imari  ac 
Jufpici  verba  quam  mentem  intelligi  pluris  aeftiman- 
tc$j  quae  prcpriis  vocabulis  Latinis  de/iittita  eflfent 
non  magis  veriti  funt  fuis  efFerre  quam  difertiffimus 
illae  TuUius  Graeca  Aifurpare  ubi  Romana  fatis  corn- 
moda  deeflent. 

Ea  maxima  five  prindipia  vis  five  aximaia\g\tMt 
quae  lingua  Latina  tradita  funt,  alia  vulgare  nifi 
ilia  priuft  retuiiflem  religio  mihi  fuit ;  meque  praefari 
ledorem  aliter  volui  quam  ac  ipfa  conicripta  funt 
ac  devenere.  Pauca  quaedam  de  meo  addidi  longe 
fateor  auftoritate  inferiora  :  fed  tamen  e  fapientium 
jurifconfultorum  noft^atum  vbifror  du^  iibris 
et  judiciis  firmata« 

Exempla 
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Exempla  ipfa  Anglke  ajBerre  alio  libro  jam  paro } 
modo  fautricem  habeam  fapientium  prudentiam: 
Et  fi.aliquid  juventuti  idem  iter  capeifenti  commodi 
allaturum  liccat  fperare.  Eaqiie  prope  eifdem  verbis 
ac  menioriae  mandata  funt  ab  lis,  graviilimis  plerum- 
que  viris,  qui  in  libros  retulerunt:  tantum^  pro  ratio- 
ns inftituti  hujus^  fuccindiusi 

Totum  hoc  opufcuhim  boni  coflfulas  oro ;  nbn  mei 
caufafed  legumquas  amdre  faltem  fi  minus  ingenio 
ac  fcientiacompleciar;  quae  tecum,  bone  ledor,  hie 
ipfa  colloquentur.  Mihi,  aliquid  attuHHe  prsefidii  vel 
etiam  lucis  vel  denique  ornatis  legibus  noflris  opdmis, 
et  clariffimis  inftar  fummi  muneris  ac  praemii  fuerit : 
Voluifle  et  conatum  effe,  utcunque  res  evcnerit, 
certe  non  parum^ 
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MAXIMS  AND  RULES 

OF  THE 

LAW   OF    ENGLAND, 
PRINCIPLES:  OP  EQUITY^ 

Which  may  be  found  in  the  tnftitutes  and  various 
Reports;  in  Bacon's  Law  Trafts,  and  in  the 
Book  caUed  the  Grounds  of  the  Law,  or  appear 
founded  iii  felf-evideut  DeduQions  of  Reafon, 

OALUS    POPULI    SUpltEMA    LEX    IjSTO. 

2.  DeUM  ESSE  ex  conlenfu  omnium  commanis  orta  1^  ih 

legibus.  Anglic  plUriiA^m  vale^.  . 
$.  ReUgio  Chriftiandt  pdrs  eft  leeris  Angliae  communis.   « 
4-  Populus  AngHcunu^  n?mini  iervire  aut  confuevit  aut  de« 

buit  nifi  Deo  et  legibus. 

5.  Nemo  poteft  aifiqUod  dc  jure  poteft. 

6.  Rex  piWttaunir.dfiiif^s.legis  regni  tenere  in  fcHnio  pec- 
toris fui. 

7.  Prerogativa  e(l  ju&  i^gis  bopum  &  ai^tiquum  in  decus  & 
tutamen  regni  fecuildum  lK>nas  &  antiqUas  populi  libertates  & 
I^gis  Anglicani  juriA  &  «onfuetudines. 

8.  Lex  focit  regem. 

9.  Rex  non  eft  ubi  voluntas  dominatur. 

to.  Ignorantia  legum  neminem  exculat,  omnes  enim px!aefu« 
muntur  eas  nofle  quibus  ioitmes  confenrianc. 

1 1 .  Non  eR  lex.  fed  .fqryitU9.a4ea  ceneri  quibus  non  confen- 
feris.'  ..•.,... 

12.  Lex  cammunis  Anglias,  i^a  regis  prerogativam  adme- 
tita  eft-ft  circumfcripfit  ut  i^e.baereditatem  alicujus  tollat  lae* 
datve.  ^  '  *       "    . 

13.  NttUum  'tem[jut  occurrit  regi:  Rexnumqitam  mocif 
mr. 

14.  Rex  nil  aliud  eft  quam  lex  agens« 

X  5.  Propriam  eft  regis  gratiam  dcli<fti  facere. 

x6.  Non  poteft  rex  gratiam  facere  cum  injuria  alterius. 

17.  Populus  Anglicanus.  non  ttifi  fuis  legibus  quas  ipfr 
elf gerit  tenetut  obtdmperare.  -  ^  ^ 

18.  Mifera  eft  fervttus  ubi  jus  eft  vagum  aut  incognl- 
cum. 

19.  Potefias  regia  eft  facere  juftitiam. 

b  20.  Rex 


MaiKims,.6?<^ 


20.  ttex  nil  poteft  jubore  x^ii  per  cariam  legitime  coofil- 
tutam. 

21 «  Rex  TIO0  poteft  xnsdum  vel  injuriam  facere. 

se.  Regis  Guria  &  Curia  Populi  Anglicaiii  five  Parliameo- 
tum  non  ex  fcripto  fed  ex  communi  lege  funt. 

23.  Rex  nunquam  infira  setaiem  eft. 

Rex  ad  junitiam  faciendam  non  cogimr. 

24.  DorhiAiia  dmnhitn  in  regpa  tetynium  xex  habeadas)  & 
ab  eo  cxjtnei  tiehftnt :  ha  tameti  nzJkUmcUffUe  iit. 

2$.  Tenens  domino  fidem  pweftare  &  debita  fervitia tencmr; 
ft  domiaui  liiyieeih  tenenti  prdmAidnem  &  jura  fua  omma. 

26.  Iffoh;minitt  funtturpia.pr^njoipi  multa  fuppUd^  tpni 
medico  mu^lta  fiinepu 

27.  Qui  pakitnocentibus  innocentibus  minattlh 
^28.  Leic  ftngK*  «rfl  lex  tmfcricordia.-    •       • 

29.  Nemo  poteft  contra  recordum  verificane  per  patriam 

30.  Allegans  contrai^ia  non  eft  audtendus. 

31.  Turpes  tnbuxkKbus  iWenittlT*.'     '  v' 
•   32.  Res  jtrtficaftfei  pro  verhate  kcipitu^. 

33.  Difcretio  eft  per  legem  dlfcH'iCC'i^'i^id  fit  jdhwi. 

34.  Qtiifqae  pra^firniittir  oprime  tit  faa  caufa  cticert. 

35.  Certare«  opbrtet  in  judiciUi«d*dUCatar.- 

36.  Nullum  damntim  fine  remedio. 

37 .  Aj5!io  non  facit  renm  ntfi  meAii  fe  rea. 

■  36.  Vigilsinttnon  dormietiti  jufi<fubreniime;j:- . 
.  i[9.  A&.(5lio  tua  noroen  imponit  ooeri  tuo. 

40.  Nerno  r^th  fuam  sMiittat  inW  tx  &Ao  ant  deli^o  f:i> 
autn«*gle<5hi.         ^        ' 

41.  Intereft  rcipublicae  n*$  judicata*  non  mfoiaidi. 

42.  Judicis  eft  jus  dicere  non  dare. 
^2'  Ratio  eft  animalegis.'' 

44.  QjiiTiafret'inHterahteret  ittcottice* 

45.  Qui  peccat  in TyTlaba  peccabit  ift  tota  cact(k% 

46.  Perjurii  pceha  divina  exitium;  hamana  dedecvs. 

47.  Jfiidiflum  duodecim  proborum  &  legalium  hominnfl' 
Veritatis  diftuni  eflTe  per  corhriiifliertif  Anglise  logem  cenfemT. 

4».  Ad  queftronem  fa<Si  lidh  'refi^n<5?nt  jsroccs  fcd  jura- 
tores. 

•  Ad  qucflionem  legis-hoipi-ipefpotodent  jasratotes  fed  ju- 
dices. 

49.  Boni  judicis  eft  am j^liarejfiftitiam. 

50.  Seaijii  debet  pofentiajrfftitiiitn  taon  pigcedkie. 
5r.  Juaida  fonttanquamjwris  dirfla. 

"52.  •Mefi<jpeft  conditio  pofiidi^nti*. 

53.  NemofacSumafealienumteiiWarfcife. 
'  54-  Qpi^uisruafecftafdre.&preritimtur&  debet 

55.  Nihil  calliditate  stultius. 

56.  Periculofum  eft- quod  hon^wabniin  virotwaicampnJ^- 
turexemplis.  '  ^ 

57.  Juificandnm 


5  8 .  Qiii  prior  Tn  leniporeporior  in  ji>r.e.v  , , , 
Vicinus  fa<3a  vicini  'praBfiATJiVt^j;'(cire.,  • 
59.  Odio  &  amore  jud^  eareat.  .........       .   •    -, 

66/XJbi«a^em  eft  f^^o  idem  el|'jiij^^  \  ,,,,,\       j 
(St.  l>ex  unb*ore'omneralloquTmr.    "  .    '    .  , 

62._Cefi5inte,r?tfioiie^  legis,cciJat  i^  -  j    j- / 

63.  t)i-'non  afpparenclt^iis  &  noti  exiftentibus  eadem  eft  cano. 

64.  NuLLI  VENpEM^JjS  }f  VhU  .VXQ^BfHV$  AW  tlF^E- 
REMUS  JuSTITIA^V:fcj..|^t<?i;WM.,/    ...  '-    ., 

65.  I^  eix'tufiffima  caiflis.       ..,  .-^  »::',;:•      ,»..:       1    .  .: 

66.  Qiiod  lege  mum  eit  amplx(i$Je!pf  *i;v(^  npoi  pocefl.. ,  ,  , 

67.  pe  minimU  npipi/curat  lex.       , ,  ^  .  ;^  . 
tS8.'  Acl  ea^qbae  n-'equenthis  acciduiu  jura  a!daptantur«. .     i.  --. 
69.  Confenius  tolU^.eiToi^m.     .^^  ,  j.^^,         . .  ,        ;/ 
jro.  Imereft^reipuWica  uCfit  R^^^  .'.        .1  .    - 
7T  .*  Muitituiio^injiejTifo'xim  perdidlt  curiatfl. .  '    . 
72.  Accipere  quia  lit  jumtiam.fHc'igs  iipii ^ft  tlun  f ccipne 

quamextotquere,    ^.^^.1,      ..!./,;•  ,^     ..!>...• 
>3.  tJonfehfus TacTtrJs.  ..,,J"   r/    ',  j    ^  ;,j 

74.  Culpa  eft  immjfcere  fejei  afi'^'/noh  peninentL ^    1  * , 
7$.  Pendente  lite  nihil,  ihnovetux*  ;•    ♦    .  .'''*' 

76.  Idem  eft  nihil  dicere  ac  jbftLnicie^iier  diccije. 

77.  Ignonintla  Judi'cTs  calimiitas  in^oceiitis,  .    .    .-;     ^  , 

78.  Quando_|lkj9^id^  ,prohibe^^j  j)i;filr|S)f?Wr'  &  .omne  per 
quoddcwenituiraa  ijludL...^;.  .  ,.  .  „,  *..'. .  ,,  •  ..      /  V 

79.  yuanio'aliqni3*cui'cdnceQitur;' conceditur  «  idfit^ 
quod  pcrvenitur ad iUud.  .  ;.     ■,  ..,,r  .^.       ,  .  > 

TO.  Sub  clypeo  legis  nemo  aec;fjju\i];',    ,  .^ 

81.  Suacuique4ofp^i^Sra^eflo^.  ^  *,,          :.    ,:. 

8i.  Judicis  oftcTum'e'ft  qpiis  3iei  In  die  fuo  perficecr* ,,. . 

83.  Farerarjf^9i9us^guf  j\^d^^^       v^K^'  •  <'*:.: 

84.  Qiu  rion riejgS^  la^^^^                  ....:„.:.  ..     (,;     :. 

85.  Lex.'d^Tatores1(e0                               ^  -I    ,     . 
86..Eftart6;'quce^pmJu  qi^cpnjra 

juftitiiWi  hiaximemvift.' 

87.  Nefariuni.eft  per,  fonnydas]cjp«  laqueos  mn«5l|?re  woo* 
ceTitibas: 

88.  ^  Juftitia  de:bet.e^  lih^a  qyianitul.inifaki^  venaU-  jui^tia  1 
plena,  quia  nQh^bet  cl^u^icarfc  i  ^ir;4 'qnia  dilatio  m  qua- 
dam  hegatio.'  *'  '-  '     1    •  "-        '  J  -^ 

89.  Fraus  legibusintinflima..  .1.     .,        „.  , 

90.  Dolus  ciTCftiwnonmirgatHr,,  ,    ^ ,  . ,         .  ^, .  ,  -  , 

91.  Dende  &  otncio  judicis  non  recipitur  qudetuai  lea  0^ 
fcientia  five  error^fit  juris  fiye»fafli„.  . .     ,                   /\  - 

91.  Non accipi debent  verba pfa^lumqus compecuat  in  ve- 
rum.  ^    •  .  .... 

93.  Nil  cuJquagfn  expedlt  quod  per  leges  non  licet. 

94.  ^uodlibet  in  lege  eod<^m  modo  diflolvicur  quo  ligattun 
eft.    '"'■ 

b  2  95.  NU 


.\ 


Maxims,  tfr*  *  • 

9$»  Nil  utile  aut  horteftuih  aopd  le^bus  contrarium.   _ 

96.  Exmalis^bribusbortiftWgesotiuiitUr,  ' 

97.  Improbi  ruihbres  diflSpati  funtb. 

98.  Lex  injufta  hori  elilex. 

99.  Quicquid  per  fe  rosdam  eft  id  leees  omnibiis  veunt. 
\o6,  Ubi  oamna  dantur  villus  vlAoh  in  expenfis  coiidem- 

nari  debet.  v      '      » 

loi .  Lex  eft  fknAio  jiifta  jabem  hdnefta'&  prohibens  con- 
tt^ria. 

tojt/  Actus  I>ETWESitNt  tACtr  injj^IliAm. 

IC3.  Actus  legu  nea^iki  faciT  iKjukiAU. 

1 04. '  Praeftat  cautela  quam  medela. 

105.'  I^ereat  uritis  ni  pereant  ornne^. 

106.  Rerum  ordo  canfiinditur  ft  unictiique  jurifdiAb  Hon 
confervattii'.  '    •  .  .  . 

107.  Othhia  preefunmntur  legl&us  fa<5la. 

108.  Stabituf  pra?raniptl6ht  doniec  pfobetut  in  contraHom. 

1 09.  Sempe;'  pro"  legttimacione  praefumituf. 
-"  i  10.  Caihbet  iiv  she  foircredendam. 

III.  Plus  valet  oculatus  teftis  unus  quam  auriti  decern. 
I  ]  a.  Damnum  (ine  injuria  efte  poteit. 
113.  Pai-  in  parem  imp^rium  ttdn  habet. 

Neceflitas  vincit  legfS^- 
ii4.  Lexneminemco^it.adnnpbflibllia/ 
1 1 5.  Turpe  impoffijbil^i    '  '  \ !        . 

•  ii6.  TrkutSi  doW-ftJmiin'debent  paftocin^ri. 

117.  Lex  cer^ta  efto  poena certa  & criminiidonea  i  legibu? 
p^^aifimta.    '     /     .-;::>.. 

118.  Omnis  nova  conftlnitip  &tu)fis  ti^hiporibus  f^tmdxn 
imponere  debet ;   non  pr^tentU,      *^    f     '      '     . 

1 19.  Career  nonjTuppUcii  can(a  i^dc^ftodiaf  conftitucos. 

120.  P«jena  non  debet  antci re  criinen.   '      .  , 

121.  Omnis  indemnatus  prb  fnn^io  legibus  liabetur. 

122.  Dormiunt  aliouando  ]e|es;  kun^iuimmortufUur. 

123.  Lex  noncohfilia  nuda  iedac^s  apertos  refpicit." 

•  ii4.'  ^1  anfmb  peccandi  dliquid  fe^     videtur  peccafleab 
initio,        /  ,    .  ,    '     V_ 

"  12^.  In  favbteintiti  libertatis  &  inklocentise  omnia  prx- 
fumunti^r,  ,     . 

'  1 26. .  Pejus  eft  jucBcio  quam  pef  vim  injufte  Facere. 

•  ii7.  Receditrfr  a  placitft  yxt\s  pdcius"  quam  deli<5la  remi- 
neant  impunita.  ,.     . 

128.  Omnia  honefte  &  ordine  fiant. 

1 29,  Melius  eft  u(  decern  noxii  evadaiir  quam  ut  unos  in- 
liocens  piereat.       "  .  ^' 

1 50.  Nulla  unquam  de  mprte  hominis  oincflatio  longa  efl. 
'  I  ^ ! .  Judicium  redditur  iti  ittvitos.  •  • 

132.  In  civilibus  voluntas  pro  fa<5to  reputabitur. 

'  33    In  crJminalibus  voluntas  pro  fafloiuon  reputabirar. 
*•-".,  •  '      -    •     •  "  1^^,  Interefl 


Maxims,  tic.  ^ 

134;  Inievefi  mpiildicae  m  jodtcia  dfibits  executioni  man* 
dentur. 

1 35.  ExecQtio  eft  execntio  leg^  ftcondum  |iidiciiun. 

136.  Malitia  fupplec  setatem. 

?  37'  Qp  fuspickmem  peccati  inditch  pccoit. 

138.  Furiofus  fblo  furore  punitur. 

1 39.  Poena  ad  paucos  metus  ad  oiQnes  perveniat.  ^ 

140.  :Probationes  debem  efle  evidences.  perTpicuse  '&  fiiciles 
inteiligi. 

141.  Repellimr  a  (acramento  infianis. 

Qui  non  luit  in  crumena  luat  in  corpora. 

142.  Nemo  eflfttpra  lepas. 

143.  Fraftra  legi«  auxilium  implorat  qui  leges  ip&s  fubr 
▼enere  tonatur. 

X  44.  Impius  &  crudelis  judicandus  qui  libertati  non  favct, 

I4S'  Aa^liae  jura  in  onmi  cafu. libertati  danc  favorem. 

X46.  Mitius  tmpjsvanti  melius  paretur. 

147*  Juri  non  en  confonum  ut  aliquis  accefloriusconyinca- 
sur  aiyeqinin  i^iquis  de.  f^Ao  fu^rit  attii:\(5tu9. 

1 48.  Rex  non  poteft  fubditum  renitentem  onerare.  impon- 
tio^iibas. 

149-  Quod  rex  contra  leges  jubet  pro  InjufTu  reputabitur. 

1 50;  Inter  arma  fiient  leges. 

In  republica  maxime  itint  confervanda  jura  li^lli. 

15^  I\AQrtuus  eft  qu^tvi  leges  non  agnofcant; 

X5l.tXnnibus  infra  regnum  morantibas  legis  remedium 
patet. 

i5j[.  ^xterus  non  I^ibet  tehrasj  habet  res  fuas  &  yin^n  & 
libehatem. 

154.  Par  in  parem  imperium  non  habet. 

15^.  NeminL  in  alium  plus  licet  quam,  conceiTam  eft  legir 
bus. 

J  56.  ProteAto  trahit  febjecitioxiem  &  fiibjoAto  proteAio- 
nern. 

1^7.  LlGEAVTIA  NATtfltAlJ^IS^NTaA  WULLOS  tOXO- 
KUM   LIMITES    COERCCTUR.  \ 

1 58.  Vim  vi  repellere.  licet  mo<i^  cun\  moderamine  incul- 
patse  tutelae. 

I  59l  Qiiid  fit  jus  &  in  quo.  coi^fiftat  injuria  legis  eft  defi-: 
nirc, 

160.  Samma  caritas  eft  facere  juftttiam  fingulis  &  omnibus 
omni  tempore. 

X  61 .  (Jtti  infcienter  laefit  fcienter  emendat. 

\6z.  Imereft  reipHblicse  ut  bonis  bene  (It  ^  mide  malis  & 
fuunicui<!^e. 

463.  Q»n  facit  per  alrum  fecit  per  fe* 

164.  Ubi  ex  jure  pofitivo  altcujus  gentis  res  conceditiKr  vel 
prohibetur  leges  Anglise  jus  ejus  gentis  in  judicio  refpiciunt 
uui  aflio  accreyit. 

165.  QuTJd 


ris  pofitivi  ratione  Talebit. 

1 66.  ^odali  loBMio.iioii  nibiie  taadkL  ^onpcroii^ii-pQiefl 
convalefcere.  •  n*     :        T 

1 67.  Rerum:fii»i|m  .^failibet  eft  xnodcvatoq  &.  aoMierr 

168.  Qiii  non  prohibetqnod  fjproUbera  psk^B,  coofentte  tI- 
denir.  '      '     ; .      :i ,.  v 

t^.  Qj^od  (tav^etftdum^cA  in.  alias  agifirAMtdtli  contra 
fr/aidatorem  valet, 
'170.  Qiilnon  obftat  c«inpoffit/iKmE.sidetiic.        « 

171.  Qiii  koayetao^uHiaebonDir^Ml&t.jy^ict.     ;> 

172.  Omnes  in  defenlionem  m^sabiios.vka  bomfqaeom* 
nilKts  ciyies  tfnentur.  *      '       '    ^  '    \ 

173.  Neminem    oportet   lecibus   Esax.  tAMM^i^ 

EBM. 

^-        .'^  r  '        .    . 

Maxims  of  reat  Pl«o|>§rty. 

174.  Heereditates  re<3a  l*i:nea'dpbei;it  defcendere  fiST^Binaf 
cendunt. .  " 

175.  Ppfleffio  fratris  de  ftedo  fin^pUci  facit .  forqirem  cfle 
haeredeni.        ,        '       ' 

1 7  6.  I^berum  tenementum  non  poteft /«iiArr.      • '     ' 

Qf .  pexfoiiLal  Property,  and  Prpjpqrty  in  gjaieral. 

177.  A^io  petfiyi^.inorita^  CAiin  peHf^ 

178.  Qui  aleenas  res  negUgenter  perdit,  aut  vi  vel  ifoio  niaio 
aufert,  fuas  amittito*  '  '.    .       ,  ,.        j      - 

•  *   179.  Aer,  kix,  aqwuipoiflyfln^t  fci^^n^lji  px:Qpn^omwl»5 
communia. 

181.  Ex  maleficio  non  oritur  contra<?tus. 

1 82.  Nemo  proptrietat^nx  r«if  fik^-  cju^orat  iavito  4opip^» 

183.  Intereft  reipublicae  ut  nee  quis  re  liia  malie  xit«^tur« 

184.  £ujus  eA. dare  ejus  eft  defponeie.  .-/    '    • 

185.  Ex  nudo  pac^lo  non  oritur  a<5lio. 

i  86.  Ex  maiemiooion  oritur  comrades, 

187.  Dona  clandeilina  funt  feniper  fufpiclofa, 

i€8«  Trsditi^ofl  pQ^Q&tii^atur./  •     ., 

1 89.  ^on  valet  pa(5)um  de  re  mea  non  alienanda*  ,     , 

190.  Omnis  contra<fliis  turpitudini^  legibus  invifus. 
X  9 1 .  Quod  jfievi:  npn*  det^u  ic  tad^um  valet. 

192.  Pa(5^a  vel  ex  natura;  Si  fanguinis  vi  vel  ex  mutiw 
frudu  vel  ex  au(5loritate  &  pra^/jnoptione  legts  obligj^C** 

193.  Pa<$b  fccifmica  vel  utnoTqiieiig^nt  vd  neutrum. 

194.  In  cefiitutlonesiaQ^  non  itv  pocnam  liaeres  fucce;dit. 
^95.  Poena  ex  delidlo  defuncfti  hiaeres  teneri  non  dcbcr. 

.^9$'  Qui  fenflt  commodum  fentire debet  &  onus. 

197.  Nenw 


Maxixfts^  &fip. 

197.  Nemo  judex  efle  deb^i^ pogria  caufa. 

198.  Poeoa  vd  remedium  ex  u^cremento  quod  prius  erat 
ttontoUit« 

Of  Religioc,.  ..  v 

199.  Dies  Dominicus  non  eft  Dies  juridic^^.  T  ^ 
100.  Qjii  ierviunt  Chrifto.  fapum  Wes  pro  Chriib. 

aoi .  Nemo  militans  Deo  implicet  le  negotiis  feculaxibus^ 
ac2.  (^  dat  pauperibusD^  dat. 

903.    SUMMA  EATIQ   EST   QJ(7A  QUM    RELIG)0KE  FACIT. 

^04.  Ecckfiae  eccbfiae  decimas  foIvei»  aoif  debtc- 

Of  Morals. 

205.  Qmne  crimen  ebrleta^  &  inceudit  ft'd/^tegit, 

ao6.  pmxiis  lafcivia  Icgibus  yetit^  ... 

207.  Alea  &  ganeo  res  turpiflimae.  ) 

zoS.  Res  ftulta  eft  nequitiee  modus,  ,.    , 

209.  Principiis  obfiftendum. 

210.  Qtii  bopis  viris  pauperibus  dat  legibus  opitulanir  i  ^li 
malis  &  mertibus  fe^tem  malorum  fbvet  <S(  logom,  oppso- 
brinm. 

211.  QgA  ioertibusdat  induftrios  nudac. 

212.  Veritas  a  quocunque  d'lcitur  aDeo  eft. 

215.  Bxtrema  potius  pati  quam  turpia  iacere. 
214.  Servile  eft  expilationis  crimen. 

214.*  Sola  iNnq^ENTiA  libeka* 

Of  Huftands. 

21$.  QmniaUxori^  durante  conjugio  Mariti  fuut. 

216.  Uxoret  Mariius  unum  in  lege.  ^ 
2x7.  'Maritus  in  deU(flo  uxoris  cenetur. 

218. -C>n{enrus  nonconcubitus.facit  matri^iQpium. 
2x9.  Uxor  fubpoteftate  viri.  .       ' 

220.  Charta  ejus  quae  fub  poteftate  virl  fit  in  fege  null^ 

Of  Parents, 

'  '  '    .    '        ..• .' 

221.  Pater  eft  quem><mptiae  demonftranv 

222.  PareijiiCuitt  eft  Uberosalere  etiam  9ptbos„ 

Cfeildren* 

223.  Nothus  nulHus  eft  filius. 

224.  Liberi  paremibtts  .qii-  aequeajit  yi<ftum  tolerare  opitu- 
lantor. 

'     *t.  .  SwvaMT^ 


8  MaxmUidff, 

Servants.     • 

22$.  Non  6mtii9L  domino  in  (ervos  licita. 

226.  Dominus  vel  cau&n  fervi  v«l  Bcrfopam  inculpato  de- 
lendet  j  etiam  ubi  alii  notrliceftt.  -   *  ^ 

227.  AAus  fervi  in  iisquiljifs  opera  ejus  conunujiitcr  adki- 
biia  eft  a<fta$  doj^iini  habenir.  .    *   '  '  ', 

228.  In  civilibus  hiinifteriiim^exculft  in  crirainaMbus  non 
item. 

229.  Injuria  fervi  dominum  pertingit. 

Of  the  fnterpretatibn  of'  Statutes,  * 

230.  Contemporanea  expofitio  bft  optima. 

231.  Malcdira  expoiitio  quae  textum  corrumpit. 

232.  Lex  beneficikHs  rei  'confiAiile  i^mediuni  prtefet. 
*33-  Cb^aecunque  intra  fationem  legis  inveniUiitur  intra  ip- 

(am  legem  ede  judicantur. 

234.  Confirmatio  eft  poflelEonis  jure  defe^Jlivfe  per  eos  quo- 
rum jus  e(^  ratihabitio. 

235.  Generate  didlum  genccaliter  eft  intelligehdum. 

236.  Abfoluta  fententia  expofitor^  non  indiget. 
-237.  Optima  interpres  legum  confuetudo. 

238.  Ubi  iex  eft  fpecialis  et  r^iio  ejus  generalis  gcneraliter 
eft  accipienda. 

239.  Leees  pofteritires  priores  abrogant. 

240.  Relervatio  ut  et  proteftatio  non  facit  jus  fed  tuetur. 

Of  Deeds. 

241 .  Verba  fortius  accipiui^tur  contta  proferentem. 

242.  Ubi  duo  pugnantia  in  charta  concumint  piius  ratum 
efto. 

243.  Benigne  faciendse  funt  Interpretationes  cHartarum  ut 
res  magis  valeat  quam  pereat. 

244.  Nimia^certitudo  certitu^inem  ipfamdeftniit. 
24 5-  HulHus  charta  legibus  poteft  derogaw. 

246.  Verba  legis  non  ex  vulgari  fenfu  ^ed  ex  legis  fenfu,  ««■ 
que  laxam  et  precariam  fed  certam  et  legibus  praefijnitam  in- 
terpretationem  requirun^ 

247.  Lex  noftra  neminem  abfcntem  damnat. 

*48.  Ambiguttas  verborum  latens  verificarione  fafli  ^^' 
litur. 

3^49.  Ambtguitas  verborum  patens  nulla  verificatione  exciu- 
dituF. 

Of  Wills. 

250.  Teftamentti  propter  inopiam  confilii  ad  menton  tm-  • 
tQKii  interpretanda  etfi  verba  folemnia  defint. 

2JI.  5» 


"Maxims,  &r.  g 

2$i.  Si  duo  in  teftaiiiento  .|m£nftiitui  repertentnr  ultimam 
eft  ratum. 

25^.  T^ilamenmm  nifi  pofi  nif^nem  teftatiyis  vin^'jign  hah 
bet, 

^S3-  V^}  fufiuleris  revocatipoom  rpDatum  eft  tefiainea« 

Rules  common  to  Wills  and  Deeds. 

254.  WbH  sener^il^  ?eft|iogiinmr  ad  habiliiiatem  rei  vel 
perfonse. 

255.  Verba  lAffiB  i4  nipxune  op^antur  ut  inefle  videarar. 

256.  Incencio  legitime  cognita  ct  legibus  cqnfentanea  maxi^ 
xtit  habenda.  '     " 

257/  Donatio  quxlibet  ex  vi  leris  fbititur  effe<5hiin. 
2  $8.  Hondat  qui  poptraie^  ^t. 

Rules  concerning   public    Rights   concurring 
with  private, 

259.  Neceffitas  publica  major  eft  quam  privata. 

260.  Q^ando  jus  legium  et  fubditi  concumint  jus  reglutxi 
prapfertur. 

Other  general  Maxims  and  Rules* 

261.  Res  inter  alios  a<51a  alteri  nocere  non  debet.* 

262.  D)gnus  mercede  operarius. 

263.  Periculofum  eft  res  novas  et  inulitatas  inducere. 

264.  Plus  peccat  aucftor  quam  per  quern  agitur. 

265^  Pofleffip  contra  omnes  valet  praeter  eumViiVjus  fit 
pofleUionis. 

266.  Prohibetur  he  quis  faciat  in  fuo  quod  nocere  poflet 
alteri. 

267.  Panis  egentium  yiia  pauperum  et  qui  defraudat  eos  vir 
fanguinis. 

268.  Nunquam  recurritur  ad  extraordinarium  ubi  ^alet  or- 
dinarium. 

269.  Lex  fpeiSat  naturae  ordinem. 

270.  Quod  iremedio  deftituitur  ipfa  re  valet  (i  culpa  a^- 
fn. 

27 1 .  Debitum  fequitur  perfonam. 
272.  Qui  prior  in  tempore  potior  injure. 
'273.  Cujus  eft  folum  ejus  eft  ufque  ad  coelum. 

274.  Iniantes  de  damno  praeftare  tenentur ;  de  poena  non 
}tcm. 

275.  Non  minor  eft  proditio  legis  quam  regcm  velle  per- 

276.  Majus 


277.  Certum  eft  quod  ccFCom  reddi  poteft. 
a^i.  AcbaffiNiiim  oon  duett  fed- ftqui tor  (ttotapriiiii^^^ 
^79*  Qusdam  in  majus  malum  ntandom  pemiittec  lex 
quae  tasaeto  affqaaqiMsn  proabe. 
a8o.  Multa  non  yctat  lex  auae  tamen  tacite  4aixuiat. 
a8x.  Multa  non  legibus  bumanisi  fed  fcHo  diYiao  parti* 


aSz*  Omnia  Dbo  ^ofa,  hominibus  itf/Xut,  reipublicae  ^o«^ 
privatM/it/hi'  et  fmm§4k  pptAavkt  leges :  Brpny  mibus  caiqoc 
imponunt. 

iSj.  Qp^o  nliis  fit  quain  flen^febet  vkbeftoredam  ilhid 
fteri  qa6d  &cieii  jom  fiiu. 

2^84.  Qpod  femel  placuit  in  eleAionibos  ampUus  difpLiccre 
nonLpotelfl 

285.  Ubi  faAum  nullum  ibi  fiyvda  nuUa. 

286.  Terra  tranfii  cum  onere. 
9S7.  Memo  foreftam  kabec  nifi  rex. 

28  d.  Prefcripuo  non  datip*  in  bona  felonum  atfi  per  xccor- 
dum. 

289.  Non  irnpedit  claufula  dero^toria  quo  mii^us  abeadem 
pptenate  res  cUQolvantur  a  quibus  conftituuntur. 

290.  Perfona  conjuinfla  aequiparatur  inte^effi^  propria. 

291.  UIm  duo  jura  concumiiu  in  eadem  perfona  idem  eft 
ac  fi  edet  in  divams. 

29a.  In  jure  non  ircmota  caufa  led  pTx»ima  {pecftatur. 

293.  PotiUiS  eft  privatum.  inco;nmodum  quam  publioua 
malum. 

294.  Quilibet  rennnckire  poteft  juri  pro  fe  incroduc5to, 

295.  Solus  Deus  haeredes  tacit  non  homo. 
29^-  Mpdu^  et  conventiavincunt  legem. 

Ppdies  Corporate. 

297.  Collegium  feu  corpus  corporatum  nifi  r^iis  cooiHtu* 
tionibus  non  poteft  exiftere. 

298.  Rex  nil  dat  nifi  per  recordum. 

299.  Corpus  corporamm  non  habet  hasredes  neque  execu- 
tores  neque  mori  poteft. 

300.  Si  quid,  univerfttati  debetur  ftngulis  non  debeoir,  De- 
que quod  debet  univerfitas  fmguli  debent. 

301.  Sodales  legem  quam  volent,  dum  ne  quid  expui^^i*^ 
lege  corrumpant  fibi  ferupto. 

302.  Corpus  corpora tupi  ex  uno  poteft  confiflere, 

303.  Corpus  corporatura;  neque  in  lite  fifti  neque  utlajiart,  • 
neque  bona  forisfecere,  neque  atdn<5hini  pati,  attornamm  U- 
cere,  neque,  excomniunicari  poteft. 

304.  Rex  non  poteft  conjun^Um  lenere  cum  alio. 

30J.  Rex 


306..  H^x  lege  cadere  non  poteft. 

Infants. 

^-     •    '  /.  .  .    i.      .     ' 

^°^*..W^¥^  ^^  <l^i  pT;<(pter  d«fe<5lum  setatis  pro  fk  farl  ne- 
queat.  *'       "        '  '  -  ^    .; ' 

308.  Contra(%is  hifantis  invalidus  fi  in  damnuxn  £11  {pec* 
tef.       .  .  .  *  . 

Of  the  Church. 

309.  Ecclefia  Temper  in  regis  eft  tutela.  * 

310.  Qmaltm  fervium  ab  alrari  vivant, 

311.  Nemo  pdteff  epifcopo  mandare  prater  regem. 

31a.-  Ubi  remedium  in  foro  i*<K;ulari  ejus  rei  jurifdicf^io  cu- 
riis  ie^ciikuit^y^i^t^tuizi  d^tuF,  nifi  fervato  jure  cccl^fiae  ipfis 
verbis. 

313,  Mejiorem  condiripn^ip  eccWfiae  fu«  facere  pofefirprae- 
lams  deteriorem  nequaquam. 

Other  general  and  particular  IVfaxims. 

3T4.  Ubi  noo  eft  lex  ibi  ODn  ell  tranfgiefito. 

315.  Jura  fanguinis  nuUo  jure  civili  dirimi  poflunt. 

31^.  Uxor  in  mariti  potefkce  cum  fit  non  obnoxia  eft  in 
caufis  reams  minoribus ;  aliter  in  xnajoribus  proditione  et  h^ 
mici^o;       .^ 

317.  Jurata  debet  efle  omni  exceptione  major. 

3t%  Mandaca  licita.  ftriiflam  interpretatioyr^rni,  r<tcipiunt  $ 
fed  illicita  l^ram  et  exten(ivam. 

319.  Pamm  proficit  fcire  quid  «fieffi  debei.(i;  noo  cogHpfcas 
quo  modo  nt  faciendnm.  v  .      .,  - 

320.  J^i  omne  dicic  snhil  excludk. 
32(.  Excepcioprobatittgulam. 

322:  Nemo  contTQ  fa<9iifndum  vemite  potoft* 

323.  Derivativa  poteftas  eft  ejufdem  jurifdi<5lionier  cuoi  pd^ 
midva;       '       .  :      - 

324.  Qu6d  fieri  'vetamr  ex  dire^o,  vetamr  etidOL  at^  <3br 
Uquo.,  ■  "     '      .  •  '  j^  ; 

32S^ In  iKfKbt«  jurisfemper fufa(ifiit aeq^itas* 
326.  Gaufa  publica  vicarium  non  reciptt. 
3.27.  Refpondeat  fuperior. 
328;*Ciaveat  emptor ;  ravaat  venditor. 
329.  Non  eft  deleganda  reipublicae  cnia  perfenfiB  noa  idor 
jj«e, 

330*  E» 


IZ  '    Maxims,  C^c 

330.  Bx  diummicate  t«fnp6m  ompui  pfaefiunantnrfdkmter 

331*  Jus  accteibendi  inter  mercatores  lo:.um  nonliabec. 

332.  j!is  accrefcendi  pratfexxur  ofieribus . 

333.  DiGNITATKS    RBX  DAT»  VIRTUS    COVSSXVAT,   DC- 

LICTA- AUFJfl^mfT. 

334.  Dignitas  fupponit  offiqum  et  coram  et  non  eA  ptrti- 
^lis, 

Cuftom. 

335-  Gonluetudo  eft  bonus  rattonabtUs  eertut  et  emmms 
*  loci  alicujus  ufo^  cui  memcHia  hominis  non  currat  in  contra* 

num. 

336.  (Sonfuetudo  toqus  Angllae  dl  lex  totius  Apgtixcom- 
xnunis. 

337.  Confuetudo  non  praejudfcat  yeritari. 

338.  Confuetudo  alicujus  1<y:;  lex  eft  ejus  loci;  legi  cotn- 
rauni  fpecie  diverfa^  fed  non  in  gen^e  contraria. 

339.  Confuetudo  maneriomm  domini  yoluntatem  ^S^^* 

340.  Confuetudo  neque  injuria  orin  neqne  tolii  poten. 

341.  COKSUETUDO  P0P9U  AnC^ICANI  ET  COMMCNIS 
LEX  LtBERTAS. 

342.  Liberras  eft  cum  quifque  quod  velit  iaciat  modo  fe- 
cundum  leges,  bonas,  ^ommum  canjenfu.  btasj  eeri^  fr4^^i 
afertas. 

343.  NolumUs  leges  Angltas  mutari  quae  bucsiique  wGuc£ 
funt  atque  approbatas. 

344.  Majus  eft  delidhim  feipfum  interficere  quam  aliom. 
34$.  Ltfcieftas  nollo  pretio  penfabilis. 

34^.  Minima  poena  corpondis  eft  major  quaTis  pppa  peca- 
niaria. 
'    34*^.  Volentinon  fit  injuria. 

348.  Plrata  communis  omnium  hoftis. 

349.  Verba  homicidium  non  excufant. 

350.  Verba  temere  prolaraparum*  curat  lex. 

351.  Getieralis  gratia  pioditionem  et  hoH(iicidium  noa  «- 
clpit  poena. 

352.  Lex  orbis,  infanis>  et  pauperibus*  pro  tutorc.  ;tfqw 
patente  eft.  :  . 

353.  Hanredttas  ex  dimidio  fanguine  non  datnr. 

354.  Cuftoa  corporis  cujufque  infkntis  eft  is  efto  adqurto 
haereditas  nequeat  pervenire. 

355.  In  prsefentia  majoris  ceftat  poteflas  minoris. 

356.  Omne  jus  et  omnis  a<ftio  injuriarum  tcmporrCnio 
et  circumfcripta  funt, 

357.  Radix    et    veetex    impeeii    ik   obepieiiticji 

con's  EKSU. 

358.  Qtioiics 


3S8.  Qnoties  aliqaid  dubitan^r  velmale  eft,  ad  priocipid'rc'' 
mrrendum. 

359*  Qui  beneficium  legis  extra  ordinem  quaerit  puras  ma- 
nus  zSerto,  .      ' 

360.  ^i  tdteram  incufat  ne  in  eodem  bitem  genbre  SM|ue 
fit  inculkndas. 

361.  Nema  tcnetur  feipTum  iacctrfarjf. 

Of  Equity. 

362.  .£quitas  ex  lege  generaliter  lata  aliquid  excipit. 

363.  iEqaitas  fequitur  legem.    , .  .    . .       >  : 

364.  Praus  aequitati  prasjudicat.  . 

365.  Qaod  fieri  debuit  pro  fa<fto  cenfctur.  , 

366.  Praefenti  periculofaQqurr^ndum  neqtta  oriri  pofiit  in- 
juria. ..-':'  *..... 

367.  Qaod  confcientia  vuU  nbi  lex  deficit  aequitas  cogit. 

368.  .£qultas  niinquam  contravenit  legi. 

369.  .£quitas  non  medetur  defeAu  eorui|i quae jurepofitiva  ' 
requifita  alinm. 

370.  GuFpiEkYel  poena  ex  «q\iitate  non  intendituf. 

371.  Qui  eequitatem  petit  ssquitatem  faciat. 

374.  iSquttas  uxoribus,  liberis,  creditoribus  maxime  fa- 
vet.  ^' 

373.  .£qaitas  rem  ipiam  intuetur  de  forma  et  circumflan- 
tiis  minns  anxia. 

374.' .^aitas  vuh  fpoliatos,  vel  deceptos*  vel  lapfos  ante 
omnia  reftimi. 

375.  .^quitat  non  vaga  atque  incerta  eft  fed  tenninos  ha- 
bet  atque  limites  prxfinitos. 

376.  iEqaitas  non  vult  res-  novas  arqne  inufitatas  indu- 
cere.  •     '        •  '       •      '     .    . 

377.  Ubi  lex  communis  et-atqmtas  m  eadem  re  verfahtur 
aeqaitaf  alia  via  agit  <ed  non  aliter  fehrit. 

378.  iEquitas  eft  quafi  squaljtas. 

379.  .£qinta$'non  facit  jns  fed  juri  auxiliamr. 

'  380. 'iB(]uitas  vult  omnibus  modis  ad   veritatem   perve- 
nwe,      '        :.  .   J  _   /  .  . 

38 1.  Suppreflio  fa(5ti  tollit  sequitatem. 

38a.lAqaitas  iupervaeuafoditv 

383.  iGquitas  nil  ftatuit  nifi  in  partes. 

384.  iEquitas  igiiorantise  opitulatUr  bfcitantix  non  itefi. 
38$.  iBquitas  in  paribus  (^U(i$  pariajdi^  defiderat. 

386.  ./Bqaitas.rei  i)ppigno4rat8rmempriontbus  favet. 

387.  .^quitas  non  linet  eum  qui  jus  vcrum  tenuit  extrfrntM 
jttsnerfejtii.  '^•.     •  ni 

388.  iEquitas  non  finit  ut  eandem  rem  duplici  via  fimul 
qois  perfiquatur.' 

389.  Omnia 


taA 


;o 


j6^.  t)mfiia  praefurounhir  in  odium  ipoiiatons. 

3po.  .£qiiit2S  in  eiim  cpii  yuk  famfnojure  agere  fanmtmi 
jus  mcendit. 

J92  r  jfBquUas  non  (aj^pLct^Aaxjus^  in  maaa.  oittn^if^e  pof* 
fum.  *    Y  .   ^ 

392.  i¥)quitasnon  tenetur  ^^t«i&  .Qbi-nai;^  <^  nodus  dig- 
nns  vindice. 

^^^.  .^quitas  jurifdiAiop<;2;  ,jion  oonfiindit. 

394.  Nil  imquius  quafn-  s^ulnitem  nimis  intendertf. 

395.  MeLIUI    B3T    JUS     Qf^IClENS     QVKU    JtJS    IKCtt- 

396.  DlClH    qtJAM    FALLtltnK    EST*  Ttfrt  tf^. 

397.  iOquitas  nemioem  plV^  cmm  ttitjftria  ait^iii. 

598.  T^lacitorum  alia  dila^^ta  alia  pcremptom. . 
;99.Jn.capita]ibus  quid^qnomodo,   qi|aiido,;,ufa|p,  a  7^< 
>um,  cum  cifcumf^antiis  follenibus,  debet  exf^aK, 

400.  In  capicalibusfu^dt  genezalis  xfiaUtia  p)^lii^<3<^ 
tis  gradus.'  '  .*•..•  .    ^. .,•:•:':.•  i:  •  • 

401.  Piacitum  nemo  ca(iabit  ntii  m6linsdanci<K  t  ' 

402.  Qiii  ordine  ulterioraadmittit  praecedentia  afEnnat.  ' 
40 J.  tidagatus  non  gote({!|]ifici care.  ^  -  «-   .  -; . 

404.  Duplex  placitum  non  ainittirui*.         ,.;•    n  ^ 

405,  TJl^i  lex  cogi^  a^qi^^  ofhejArf^^cfiXii^rOidcetk  <^ 
quod  cauia  fit  jufta  atque  iegirima.  ,\,ii  . 

40$.  Crcuitus  m.lege.o^ofgi^...      .  ,.   .^. ,;  :/.:i;;p, 

407.  Qui  non  vult  incelligi  debet  n^lifk.-  »..»*  .  ,;    ^ 

4joS.  Qui  cauia  dccedit  QSiu/a  jcadit.  ,    ucJ 

46*9.  (Tui  tempus  praetennitiit  caufam  perdit. 
.  4i<x  PTacitum  mexidaxxioiireilplacituj^      >''r  .^ 
\*ii\'X]t  ne  quid  nimi^  cav^ndum,;  ^t^t^.ng  /QHid  deficieni 
A//o  cavendum. .  fr   - 

412.  Su|>erfliia  obflapt;  diefe<5Uvap^iinu»t^ .:.. 
.  413.  Placitum  dd>ft  ^g^  yermn^^&ffieiens^  certlftn,  fim- 
plex,  et  ]?rrw  congruens,  et  prsecedentibus  confiahs  et  oiHr 
ncm  Tpecftans.  >>*,...    ^    .»        .:.'.    .'•*.'. 

414.  Placitum  affirmativum  One  nftgativ^  ^imA  jv^n  fr* 
cit. ,  .  /.-.,.  f    .  ::   .     -.:■* 

4 1  ^.  Hacita  negat|y;a  ia<i  ^xitum  |ioi»tfi)^<ilat. 

4io."Pfacitadeb«it,aBt^,c«nCludere./  .  y, 


417.  PIacitaex.dire^;€ge^ebem  et-tiik  fee  kAAitoffa 
fufippncre.  .-'     .  •         ...  ,., 

41 S.  Habendum  in  cliaxta  vel  auget  vel  refiiinipt  Ad  bob 
novum  inducit.  -  -  '^  -•         T 

419.  Cfaufula  generalis  de  refiduo  non  ea  tontpkAimr 
qu«  non  ejnfdem  fint  generis  cum  iis  quae  fpeciatim  di<Sa  iu- 
erant. 

"       Of 


Maxims,  (it.  i^ 

,  ,  bf' A^loiis  of  SlahUer  on.  the.Cafe^    •: 

4ia  kMMQfn^o^  boa  fade  .verba  ptr  fe  a(3i»m  obnoixhi  fiiJher 
loon  tffent.  •  .     .     . . 

4»i.  TUbi  daerfdii^SfOpqEummt. mitiori  fiandunt*     . 
42a.  ^pw^  impoffibiUa  pum;41ipaaU4f  i»Ott  iacium  ciJain* 

niam.  -  .  ,.     .^  .  ;  -      -  . ..      ^   .      . 

423.  Debet  ef?e  vel  all^ood  fpccialc  damnuija  rnnergeiw-vel 
falrem  allquod  gravamen  quQud  nocefe  ppfjQt  4t  yicjel^tuf  ,pro* 
babiliter  nociturank.  .  ""t  ..  .,,..: 

'  •   Ofo  inherilaaces  ^nd  incorporeal  Rigiits* 

4a4r  Mbn  ^f^^xhaeatedifld^nKi  hiereditas'aiia  tTtn^Rramr. 
425.  Pttffcnpvio  eft  nittlu&^qui  iequitur  perftamoni,'  ex  ufi^ei 
lempMV'fiibAauntuii  C8^»r.«x  noAariteac  iefis. 
4x6.  Modus  debet  efle  certus  rationabilis  et  peranci^iis. 
irfi  tVtokte  de  n<ln:d«ciixxBfidD  tian  valets       ::  . 

Oth«f-Mastms  of  civrl  and  criaiinal  Jufticc, 

;;;.-^   ;;    Order  Ifia  Policy.^    ;' 

428.  Crimen' omnia  ex  le  nata  Viriat. 

4a.9.^lflUCivilibus  proxima  et  diredla  praeilare  quis  teiieftir } 
iij  crimrnaTOus  eriarp  ionfyu^ntia, 

430.  Nemo  bis  punitur  pro  eodem  delicto.  "    ^ 

-  43I>  .N^njoi.bis  m  p^ri^ulurrvvcniet  pro  ^odem  dcU<5^o. 

43a.  Crimen  ex  poft  faft)  n6n  diluitur. 

453;:  IX^.P^it^lillits  raii)Qr;-cft.  poena,  co^itatiohis  mainlfetl^ 
quanl  conatiis  ex  a^'direflo;  ct  mihoir  coriatus  qiiam  pa- 
jra^  %9ippps :,  Ut.fit  pNoegitentix  locus.  Sed  in  ptodition^ 
in  terrorem  aliter  fiatiit^m  crf..^    ,.  *        .    /  '. 

4J4-  >Ckuc5;3itus  le^ibus  invifi.  ^ 

435.  Particcps  crimiiriis'  hon  eft  audiendus. 

436.  In  pari  del i<So. potior, eft  cf>nditio  defcndetifls., 

4ip/.  NpWprocexwnpL  vel  in  jurplta  poni  vel  rerf<^firKallus  ma# 
heri I  efle  debet  propter  dignitatem.  * 

438.  Beneficium  clertcale  omnibus  patet  ubi  pOfcna  cApitdlxi 
ilatuto  inducitur  m(i  ex  ^xpFelHrtollatur.    ' 

439.  Nemo  qui  don  tn  clericus  beneiiciilm  dericale  habe^It 
bis.  '..,....',,' 

440.  Miftvis  quern  agnofcuni  leges  in  ^^ciifadoftem  c^iminU 
eft  talis  qui  padere  poffit  in  conftantem  virum. 

44t.  Fama  eft  conftans  virorum  bonofurfi  de  re  allqna 
opinio.  ^  ' 

442.  Ubi  lex  eft  ipecialis  ct  ratio  ejus  generalis  generalirer 
eft  acctpienda. 

443.  Ceflante 


1 6  Maxims,  (^d 

44  j.  Ceflfante  ctura  ceflat  e£fe<5his. 

444.  Unufquifque  paci  et  juftitiae  publican  teneoir  faccurrvrr. 

445.  Q]l7AMVfS     Att^UID    EX    SE    KON    SIT    MALVK  TA- 
MEN    SI    MALI    SIT    SJCEMPLI   KOK    EST    TACIENDVM. 

446.  JuRistairsutTi  eipeiiA  est  itojkonAiituic  qjrfD- 

DAM    NON    MERCEWAKIVM. 

447-  Q3^i  extrti  caufam  divagatur  c^xinmiaiKhs  pQnit^r- 

448.  Communiter  nnum  dfficium  ^ft  exco&tid  ahenus. 

449.  Spolianis  debet  ante  otnliia  reftlmi, 

450.  SUmmnm  jus  fumma  injuria. 
45t;  Apices  juris  non  ftint  jura. 

452.  Parfcientia  pares  contrahentes  facte. 

453.  Rex  non  poteft  inTJmm  civem  regno  depellere. 

454.  Nemo    inoifEvs    ^tisLievM  scvkus  imfositcj^ 

POTEST    KECUSAKE. 

45$.  Ubi  fubftimi  vicariiis  poteft  non  eft  cogenduiqais  ad 
fobftituendmn  fed  ii  fubftimere  vdit  inventac  idonemn. 

456.  FoBminit  ec  in&nabat  per  Ticarium  mulda  oiuneribus 
licet  fungii 

457.  Minifleria  reciprant  vicariiim  fed  non  item  plrraque 
judiciaria. 

458.  A<5His  judiciarius  ^oram  iion  judke  irritns  habcmrj 
de  mmiferiali  autem  a  quocunmie  provenit,  ratum  efto. 

459.  Quaecunque  lex  vuU  fieri  non  "tult  fruftra  fieri- 

460.  Adionum  genera  maxime  funt  ferVanda, 

461.  Infinitum  in  jure  reprohatur: 

462.  Exccflus  in  re  qualibet  jure  reprbtatur  conuhuni. 

463.  Quiquid  contra  bonos  mores  tacit  jure  communi  vc- 
titum. 

464.  TJbi  verat  quid  lex  neque  pcsj^sam  ftatuit  poena  in  dif- 
Cretione  j  11  die  is  eft. 

46«).  Nil  tarn  proprium  imperii  ac  Iib4rtatis  quam  Icgibus 
vivere. 

466.  f^ulla  poena  capitis  nulla  quae  tomihem  temte  tyit 
deftniat  efle  poteft  nift  legibus  prainhita. 

467.  Non  crimen  per  (e  neqiie  privatum  damfium  fed  publi- 
cum malum  leges  fpec5!arit. 

468.  Venia  non  poteft  ahtfe  venire  delicftum. 

469.  Excambium  non  poteft  efle  rerum  diverfa  qualitatis  \ 
neque  excambium  inter  tres.  partes  datur. 

470.  Satisfadio  non  fit  de  minori. 

471.  Venia  privatim  laefi  non  fufticit  legibus. 

472.  Non  eft  dives  rex  ubi  fubditi  pauperesi 

473.  Fiat  justitia  rttat  cjelum. 

474.  Verba  intelligenda  fecundum  fubjeflam  matcriein. 
475-  Qjiae  in  paries  dividi  nequeum  (olida  a  fingulispt*' 

flantur. 

476.  Utile  per  inutile  non  vitiatur. 

477.  Remoto  impedimento  emergit  a<5Uo. 

478,  A  As 


Maxims^  &V.  xy 

478.  A<5fafts  kgicimi  non  t^tpium  rooduni. 

479.  Admiralitos  jarifdiifUoneia  non  habet  fuper  u$  qusb 
commani  lege  dirinummr. 

4to.  Carta  ccdefinftica  locum  aah  habec  fuper  lis  quae  juris 
iunt  communis. 

481.  .ffiquum  et  bomim  eft  lex  legiun. 

4to.  Allegarriioa  debuic  quod  probacum  non  xdevat 

485.  CoikKieiKia  le^  minquam  coftcmvemt.* 

484.  Ira  hominis  non  implec  juftitiam  Dei. 

485.  Ephemeris  annua  pars  legis  Anglicana?. 

486.  Uaiverfus  carminus  in  lege  dies  unus.  « 

487.  In  lege  omnia  fern  per  in  pfaefenti  ftare  cenfenntr. 

488.  Benedida  tft  expotacio  quando  tes  redimitur  a  deftruc- 
tione. 

489.  Beneficium  non  datur  nifi  officii  caufa. 

490.  B^nigne  faciendae  func  interpn^tattones  ut  res  magis 
iraleat  quam  p^reat»  et  ut  voletur  repugnantia  et  fupervacua. 

491.  Bonum  neceflarium  esura  terminof  necefiitatis  non  eft 
bonufcn. 

492.  Cefia  regnare  ft  non  vis  jndicare. 

Of  Chancery. 

493.  Curia  Cancellaria  non  nift  parlidmento  fubdita. 

494.  Curia  Cancellaria  conrradHbus  in  plenum  redigendis. 
favet. 

49$.  .£quitas  nomine  p<»n«  conflitutit  remedium  ex  aequo 
et  bono  prasftat. 

496.  i^uiras  Curis  Cancellarifle  quafi  fiHa  confcientiae  ob- 
tempemt  iecuxidani  regulas  curiae. 

497.  .£quitas  pars  legis  Angliae. 

498.  .£quitas  erroribus  medetur. 

499.  .£quitas  calibtis  medetur. 

500.  .^uitas  drfecflus  fupplct. 

901.  .£quita3  nunquam  lit!  anciUamr  ubi  remedium  poteft 
dare. 

,502...^uitas  vult  donum  quod  alteri  obfit  ex  caufa  aque 
favorabili  efle  ac  id  quod  aufert. 

$03.  MqmXiU  opitularur  ubi  penfationi  damnt  locus  eft. 

5^4.  In  maxima  poreniia  minima  licentia. 

505.  Quilibet  ex  virtute  fua  non  imbecillitate  adverfarii 
debet  vincere. 

506.  Ex  nuda  fubmifflone  non  oHtnr  adio. 

Other  General  Maxims. 

507.  Elemofyna*  ad  mentem  donatoris  praecipue  fervandae. 
$08.  Qerici  non  ponaniur  in  ofiicio  feculari.  ' 
509.  Communis  error  facit  jus. 

c  510.  Conditio 


iS  Maxims,  &c^ 

510.  Conditio  ex  parte  extin<5la  ex  toto  extihguitttr: 

5fi.  Conditio  ad  libemm  tenentum  auferendum  non  nifi 
ex  fa<5lo  placitari  debet. 

5  ti.  Conditiones  pfaecedehtes  ihic5le  interpretandse  fed  non 
ica  de  fubfequentibus. 

513.  Confciencia  legalis  ex  lege  fiindatur. 

514*  Conlenfus  eft  voluntas  pTutiiim  ad  quos  les  pertinet 
fimul  jundla,  et  in  crimlnalibus  (ilentium  praefemis  coidenfum 
pra^fumit ;  in  civilibus  nonRu^taain  v^l  ab^eiitK  ^  vki  ejus 
intereft  etiam  isnoraiid». 

515.  Confentire  matrimoAio  ifon  poflunt  infra  annos  oa- 
bile^. 

5x6.  Conftrudtio  ad  principia  refertur  rei. 

517.  ConftrucfHo  ad  cauiam  refertur. 

5 1 8.  Gonftru(5Uo  eft  fecundum  fequalitatem  rationis. 
519:  Conftni<5Ho  eft  fecundum  sequitatem. 

520.  Confuetudo  femel  reprobata  non  poteft  induct. 
5^1.  IncertiAn  ex  incerto  pendens  lege  i«probatur. 
$22.  Contra<5lus  ad  mentem  partium  verbis  notatam  intellS- 
gendus. 

523.  Corpus  humanum  non  reciptt  aKftimationem. 

524.  Cui  licet  quod  majus  nod  debet  quod  minus  eft  soa 
licere. 

525.  Quod  dttbitas  ne  fecetris^ 
52$*,  Ucscenfus  tolUt  intrationem. 

526.  Defignatio  unius  eft  excluiio  alterius. 

527.  ,£xpreflum  fecit  ceflare  taciturn. 

528.  Patefa<ftio  rei  trahit  ad  fe  remedium. 

529.  Deftciente  uno  non  poteft  efte  haeres. 

530.  Difpenfatio  eft  mali  prohibiti  provida  relaxatio  utfli- 
tate  communi  penfata. 

$31.  Diftinguenda  funt  tempora. 

532.  Dolofus  verfatur  in  univerfalibus. 

533.  Dona  clandeftina  funt  femper  fufpiciofa. 

534.  Donatio  Principis  intelllgitur  fine  praejudicio  tertti. 

535.  Equitas  naturam  rei  non  mutat. 

536.  .£qutta7  liberationi  &  feizinae  favet. 

537.  Expreflio  illonim  quae  tacire  infunt  nihil  operatur. 

538.  Feodum  (implex  ex  feodo  fonplici  pendere  non  poteft. 

539.  Scire  proprie  eft  rem  ratione  «  per  caufam  cognoicere. 

540.  Ficftio  cedet  veritati. 

541.  Filiatio  non  poteft  probari. 

542.  Flumina  &  portus  publica  funt. 

543.  Parcenarii  fortunam  factum  judicem. 

544.  Fraus  eft  celare  fraudem. 

545.  Fruftra  expe(5)atur  cujus  eftecSus  nullus  fequitur. 

546.  Libertatis  eft  fui  quemque  juris  dimittendl  ac  retinendi 
eHe  dominum. 

547  ♦  Hseres  eft  eadem  perfona  cum  anteccflore. 

548.  Dostio 


Maxims,  tSc. 


548.  Dooado  ex  cbaxta  nan  fit  ci  qmi  noa  eft  pars  chartsB 
niii  per  remanere. 

549.  Hanedi  Eivemr. 

550.  Qui  non  peccavit  poenam  non  feret. 

$51.  Qui  teibmeiid  ex  parte  benefidomvult  nniveilbafleii- 
tire  tenecur. 

S5a.  Ignorantia  juris  fui  non  praejudicac  juri. 

553.  .'^onuatia  faAi  excufia. 

5^4..  Simplicitas  eft  legibos  arnica  ;  Yis  &  firans  invififfimai 
nimia  fubtilitas  fnfpecAa. 

555.  Incerta  pro  nullis  habenm. 

556.  fncidentia  tei  tacite  (etpiuntiir. 

557.  Incivile  eft  nifi  tota iententia  perfpe<5la  de  aliqua  parte 
judicare. 

558.  In  teftamentis  ratio  tacita  non  debet  confiderari. 

559.  Durum  ^  pc^  divinationem  a  verbis  recedere. 

560.  Judicum  el(  iis  qu«  pro  religione  fiKnant  favere  etfi 
verba  dennt. 

561.  Judices  recenrer  &  fubtiliter  excogitatis  minime  fa- 
vent  contra  communem  legem. 

$62.  Jura  ecclefiaftica  wnt  limitata. 

563.  Jura  naturae  funt  immutabilia. 

564.  Sumroa  charitas  eft  facere  juftitiam  fingulis  &  omni 
tempore  quando  eR  neoefle. 

565.  luftitia  liberalitati  prior. 

566.  Jus  accrefcendi  inter  mercatores  locum  non  habet. 
$67.  Rex  eft  mifta  perfona. 

568.  Fundi  non  debent  inalienabiles  eile. 

569.  Lex  neminem  cogit  oftendere  quod  nefcire  praefumitur. 

570.  Pcrpetuitatibus  lex  obfiftit. 

571.  Lex  minori  per  jus  quam  majori  per  injuiiam  potius 
favet. 

572.  Fracf^ionem  diei  non  red  pit  lex. 

573.  Lex  contra  id  quod  prsefumit  probationem  non  re- 
cipit. 

574.  Lex  vult  potius  malum  quam  inconveniens. 

575.  Linea  re<5ta  fern  per  prafertur  tranfverfas.. 

576.  Malum  quo  communius  eo  pejus. 

577.  Error  placitandi  a&quitatem  non  toUit. 

578.  Moneta  eft  juftum  medium  &  menfura  rerum  com« 
nmtabilium.    . 

579.  Multa  tranfeunt  cum  univerCtate  quas  per  fe  non  tran- 
f«unc. 

580.  Negacio  deftruit  negationem. 

581.  Negatio  non  potefl  probari. 
581.  Nemo  eft  haeres  viventis. 

583.  Diftriciio  non  poteft  efle  nifi  pro  certis  fervitiis. 

584.  Non  valet  impedimentum  quod  de  jure  non  fortitur 
cficflum, 

c  a  585.Pa<5la 


$8$.  Padia  privata  publico  jutf  deregare  aoa  p(iflSiiit« 

586.  Pendente  lite  nihil  innovetur. 
]  587.  Perfonalia  transfetri  in  alium  nequeunt. 

588.  Pofleffio  tenniniiin  tenentis,  foaeIRo  reverfionarii  efi 
kabenda. 

589.  Propinquior  excludit  propinqaum  j  &  propiaqaw  re- 
motum ;  &  rccnoras  Tflinodorcm. 

590.  Qiiae  incontinent!  vel  C€flfto  fiant  inefie  videittur. 

591.  Qui^noii'valercittiiagtilajuni^  jmrant. 

592.  Quicquid  folvitur  folvitur  fecundum  raodum  fcltcmis 
&  fecundum  modum  rectpientis  fecipitHT. 

593.  Quod  lacite  inctfUigltur  deefle  Hon  videtui*. 

594.  Simplioitas  legit>us  arnica. 

59$.  Statura  tta  interpretaxtda  ut  innoxils  ne  obfiat. 

596.  Nullum  (imil«eft  idem. 

597.  Ttaditio  loqtfi  facit  chaitam. 

598.  Verba  cunentis  monet^  lempfis  folmloDisdeCgnaiK- 
$99.  Verba  relata  hoc  maxime  operantur  ut  inelle  tidcawr. 

600.  Veredi^fhim  in  lege  vquitati  objicitur. 

601 .  Ubi  concumint  commune  jus  «  jus  icriptom  commu- 
t\  juri  ftandum. 

602.  Cum  confitente  mitius  eft  agendum. 

603.  Gui  plus  licet  quam  par  eft  plus  vult  quam  licet. 

604.  Gravius  eft  aeternam  quam  temporalem  laedete  mi- 
jeftatem. 

605.  Satius  eft  perere  fontes  quam  fe(%iri  rivulet. 

606.  Uno  abfurdo  dato  infinita  fequontur. 

607.  Non  morbus  plenimque  fed  curatio  negle^  intefficir 

608.  ^ftimatio  pr«teriti  delido  ex  poft  fado  nunquam 
crefcit. 

609.  Licct^  difpofitio  dc  interefle  futuro  fit  hiutilis  tamen 
poteft  fieri  declaratio  praecedens  quae  fortiatur  effe<5him  iflf«^ 
▼cniente  novo  adu. 

610.  A<5bis  incseptus  cujus  perfeflio  pendet  ex  Tolnn«^ 
panium  revocari  poteft  5  fin  ex  yoluntate  tertiae  perfoiia  vd 
ex  contingcnti  revocari  non  poteft. 

611.  Glaufula  vel  difpoficio  inutilis  per  prfielumptionero  rt- 
motam  vel  caufam  ex  poft  fado  non  falcimr. 

612.  Non  videmr  confenfiim  retinuifle  fi  quis  ex  pr«fcripw 
minantis  aliouid  immutavit. 

613.  Nimia  fiibtilitas  in  lege  reprobatyr. 

614.  Veritas  eft  juftitiae  mater. 

615.  Rex  est   pater  patriae. 

616.  Male  res  fe  habet  cum  quod  virmtc  effici  dcbeat  :i 
tentatur  pecunia. 

.  •    617.  Nulla  res  vehementius  rempublicam  continetquamW^* 
618.  Summi  cujufque  bonitas  commune  perfiigiuni  0"*^^ 
bus. 


Maxims^  (Sc   '  '  ^i 

^«^.  Ne  Ucitatcirett  v^ditor  apponai. 

6ao.  Ne  in  craflmim  ^nod  pom  bodie« 

691.  Qood  civile  jiia  Ron  tdem  condiiiio  yjnimn;  quod 
autem  gentium  idena  ciytla  cfie  djcbct. 

6^a.  AAiQ  cafu$  apiid  adflraMs  ea  eA  qui  at  inter  bono$ 
bene  agier  oponeat  &  fine  fraudatione. 

6t»3;  Fraa»  adMrtagic  ndo  dtliblfit  perjunum. 

624.  Qui  ftatuat  aliquid  parte  tnaudhii  altera  aequimi  licet 
Ibtuerit  kaud  ^ttu$  duet. 

626.  Benefkhim  neu'datsr  nifi  officii  Gufil. 
627^  Coaditio  portim  extincfla  in  qtmubas  extingaitur. 
62s.   Atandata  Wgis  ad  Uteram  cafu  ^iquo  impoffibiHa 
proximc  ad  memem  legis  exrequenda. 

629.  Conditio  neminem  juvapit  nifi  qui  par?  fuerit  aut  prir 
vus. 

630.  Conditio  liberuni  tenementum  caflans  non  per  nuds| 
ver(^  fine  cbartd  valebit. 

63 1 » 'Qon4itiones  praecedentes  ad  normam  legis  fevere  exi- 
gendae ;  aliter  de  fubfequentibus  ubi  sequitati  licet  damnum    ' 
rei  infe(5lae  penfari. 

632.  Confcientia  legis  ex  lege  pendet. 

633.  In  a<5lis  publicis  collegii  five  G>tporis  alicujus  corpo- 
rati  confenfus  m  voluntas  multorum  ad  quos  re$  pertinet  fi-* 
mul  jundla. 

634.  f^dem  mens  uniufcujufque  prsefumitur  quae  efl  juris, 
quasqiie  efle  debeat ;  praefertim  in  dubiis. 

635.  Vita  reipublic*  pax  ?t  animus  libebtas  et 
corpus   i,eges. 

636.  ^quitas  veritati8  fi;.la,  bonitatis  et  jus- 

TlTIi^    SOROR. 

637.  In  brevi  aut  charts  generalia  praecedui^t  fpecialia  fequ* 
untur. 

638.  Qui  ab  alio  derivatum  jus  habet  pon  alia  lege  obtine- 
bit  ac  is  unde  derivatum  eft. 

639.  Qui  ex  parte  tefiamenti  aliquid  donatuin  aqcipit  uni- 
verfo  teftamento  flabit. 

640.  Ad  eledlionem  non  cogitur  qui  ftatim  morti;o  teftatore 
eligere  non  potuit. 

641.  Lex  haereditates  liberas*  efle  vult  non  in  perpetuum 
aftridas. 

642.  Incidentia  nolunt  feparari. 

6^3.,Qjii  Ubenter,  &  faepe,  &  paryula  de  re  juramen'to  fe 
pbftri'n^t;  per^urio  proximus  eft. 

644.  Conditiones  quaelibet  odiofae  j  maxime  autem  contra 
patrimonium  &  commercium.  ' 

(545.  Malum  qjjo  communius  eo  pejus. 

646.  Ojiod 


Z%  Maxims,  (^c. 

646.  Quod  nullo  intemo  vitio  laforat  at  dbje6io  impedi- 
snento  cdfat  remoto  impedimento  per  fe  emergit. 

647.  Ubt  di^erfo  jure  in  eandemirem  venire  .quit  potuif  to 
jure  venifle  praefumitur  quod  fortius  ac  melius  fit. 

64S.  Si  moiiefy  per  matrimqnium  nobilis,  nupTerit  igao- 
bili  definit  eile  nobilis. 

649.  Terminus  et  feodum  non  poflimt  conftaie  fimul  in  una 
eademque  perfona  eodehi  jure. 

650.  Pretextu  legis  injufta  agens  dnplo  poniendns. 

6$!.  OpTIME  COVSTtrUTA  RBSPIfBLICA  <^Jft  IX  T&A 
BUS  GBNEHIBaS  B.EGA|*I  OPTIMO  ET  POPULAEI  COVFUSt 
MODICB  NEC  PUyiBlTDO  IBEITET  ANIMUM  IMMAVEMAC- 
VE&UM    NEC    OMNIA    P  R  ATERMITTBNDO    LICENTIA  CIV(S 

tETERIOBES    REDDAT.* 

*  Ex  Ciceronis  FragmentD* 
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PRINCIPAL   MATTERS 

Pontained  in  this  Volume. 

Abatement. 

WHERE    a  woman  is  fued  as  femme  fole,   and  be- 
twee;n  the  ori^n^l  procefs   and  ^ppeacance.  marries, 
adtion  Ihall  not  abate.  27.  v.  Femmf, 

Abridgmeni. 

t^n  abridgment,  where  the  aA  of  underftanding  is  exercifed 
in  reducing  the  fubAance  of  a  work  into  a  fmaller  compafs, 
by  retrenching  fuperfluities  of  language  and  circumftances, 
is  a  new  work,  ufeful  and  meritorious ;  and  no  violation 
of  the  author's  property.  775. 

AOim. 
CSvIl— Chiuader  of  th^  defendant  cannot  be  gone  intainit;* 

AAion. 


A  Table  of  the  Prineipal  Matters. 

Adlion  local,  v.  752. 

CriQuoaWriMi  QQHit  will  aoc  ckitf^  a  mn  M  afift  »  >( 

againf)  himfelf.  321. 
For  money  had  and  received  a  liberal  a(5lion  waiving  tort  and 

trefpafs,  and  coming  for  what  was  really  received.  3310. 
On  the  caie — ^Plaintiff  mijft  always  recover  upon  the  juftice 

of  his  cafe.  536. 

^iminiftrator. 

EngagenMit,  of  inteflbare  to  p^v  out  of  a  grpwing  fan4»  is  4 
lien  Hjpoa  the  admiaiArator  cMrgi^ble  cm  that  ifund.  69. 

Admininration  bond,  the  biihop  or  archbifhop  has  no  private 
or  perfonal  confent  or  diffent,  concerning.  What  he  docs, 
he  does  officially,  SLnd  eM  Mii»  juj^it^  muft  grant  or  reftife 
it  according  to  the  cifcumftances ;  and  the  legal  a<ft  of  his 
official  is  his  own  a<ft  as  to  this  purpoCe  though  without 
his  knowledge,  or  even  againft  his  private  inclination  v. 
622  to  (J*8.         .      •     ' 

Riii^s  concerning  ^admfmftrators'  and  adkniipHratioja.  62S 
to  631. 

A.  mnketh  that  B,  is  indebted  ip  a  certain  fiim  named  in  the 
affidavit;  then  the /uror'  (i?ned  held  a  good  affidavit  tpJbdfi 
to  bail,  as  the  plaintiff  iwearing  would  be  i^di^Ubleof 
perjury  if  it  were  not  true.  85. 

Defamatory  is  not  to  be  pjiciured.  333, 

Payment  to  an  agenn  or  fervant  ufbaliy  acciiffomed  to  receive 
for  the  principal,  is  paymentto'thcprihcipa! ;  orherwlfe  ro 
a  fervant  not  accuftomed  to  receive  for 'the  principal;  or 
where  the  payment  is  upon  a  tp^i^^l  account,  not  to  be 
prefamed  within  the  nature  of  the  agent  or  fefvant's  aut}K>* 
xity^  ui)lels  ^xpfcdG&l}^  Q^en  by  tI^jRP«a9^   594»- 

^11  rules  to  amend  are  upon  payment  ^f  pofts.  15$. 

HetJs'hei* appa^nr'^^fto  i^he  iin»vw  hie  anceftor  aiiifrbe 

he^j 
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lieir  ;  he  is  heir  prefumptive>  who  at  prefent  would  be.  heir 
if  his  Mceflar  werje  to  die,  i>uc  vvKo  might:  be  oufled  by 
ihe  intervention  of  a  nearer  title.  273! 

/if peal., 

iftTlieve  a.  pnwer  of  appeal  given  to  the  quarter  feffions,  and 
rhar  ta  bt  iioat»  no.  other  mode  of  trial  can  be  ad^iitted  { 
but  on  rfefufai  to  admit  the  appeal,  or  wa&t  of  xhie  p^bli- 
cationy  tfa^  court  wi^  relieve.  164. 

/ippearance. 

Appearance  PerfonaL 

Td  difpenfe  with  perfopal  appearance  is  difcretionary  in  the 
court ;  and  they  will  not  do  it,  but  upon  fuch  terms  as  that 
ju^oefkaUbeianTwered.  v.  p.  2S.  v.  Difcretion.  59. 

Will  not  be  required  to  gratify  a  profecutor,  or  toferve  other 
purpolpai  ihm  1^^  pi  ;iecePky  joftice.  59- 

4ppr^^tSi,. 

k-feemstQkbefrh«r  opinion,  of  tjbe  court,  that  apppentices  could 
not  be  bound  out  to  a  m^vftev  refidcnt  out  of  the  pari&, 
tha*  he  Wad' an  houfe  an^  l^nd  within  the  pariih  belonging 
to  the  c^diwui(itQ«  ib  Wi^iikg  om  the  apprmtice.  79,  So. 

*   ;  Ayhitiaiion,  '     .     , 


»i\ 


CoRs  of'aiijjTtfjitiqn  to  abid^  the  event,  mean, fuch  cofts  as, 
according  to  the  event,  would  have  been  loft  or  gained  up- 
on a  Verdi6l."  391.  '     .    ,  ,  .,    .  . 

AUvayn  fo  drawn,  unlefs  ipecial  diredlions  to  contrary,  ihid, 

Aneft] 

Though  a,  bailiflT  gets  in  under  a  f?iife  pretence,  yet  he  who 
reiitti  hiiii4oe3  it  at  his  peril.  6.i. 

Held,  thfti^  xvWe  a  lojdgpr  uihabi^s  an  houfe  h^yix^  one  outer 
door  for  tho.  owner  and.lodger^,.  aod  offic^  with  due  war- 
rant io  execiite  civil  procefs  for  debt  agpixjft  the  Ipdgei, 
JiaviAg^  legally,  entereji  at- the.putcr  door* '^n»y,  after  due 

,  .  xio^ioe 
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tjotice  and  reruial  to  admit  him,  lawfully  har^fk  open  the 
door  of  the  lodger^s  apartment  toarceft  him.  v.  374  to  383. 

If  a  bailif  has  made  a  legal  arreft  and  the  prifoner  efcapes,! 
*  he  may  Juftify  breaking  open  the  door  ot  the  hoofe  apoa. 
frefli  puFluit  to  retake  him.  v..  38a,  390. 

Ir  feemed  to  be  held  that  on  circuniftances  arreft  might  be 
good  to  detain  the  perfoi^  in  cuftody,  though  <he  party  ar- 
refting  might  be  punilhable  of  trefpafs  or  cooampc.  433. 
fyi  fu.  hic.  V.  Bmfiff, 

Arrtnv  Broad. 

A  penalty  for  haring  naval  ftores  in  cfiftody  markiql  with,  I 
may  be  mitigated  at  difcrction  of  the  judges,  v.  27.  v.  Stc^ 
ittUs  concerjang  lutoal  fiTfts, 

Affign. 

A  word  of  very  large  extent,  and  applying  to  thofe  who  come 
in  under  the  title  of  another,  whether  they  are  in  by  ad  <^ 
law  or  fimply  by  voluntary  8\<ft  of  the  party,  v.  319. 

AJfumpJk, 

Will  not  lie  agaipfl  a  peHon  who  receives  as  a  coUedbr  in 
legal  office,  and  has  paid  over.  534. 

Plea  of  nm  t^umffit  infrmftM  amias.  Evidence  that  within  the 
fix  years  the  defendant  met  a  man  in  a  fair,  and  faid  he 
went  to  the  fair  to  avoid  the  plaintiff  to  whom  he  was  in- 
debted.   This  takes  it  out  of  t|ie  ftatut^  of  limitations.  S6. 

So  if  B.  is  indebted  to  A.  and  J.  coines  to  him  within  the 
iix  years  and  fays  you  an^  indebted  to  me  in  fuch  a  fiim : 
And  B.  fays  no  j  biit  we  will  fettle  the  account.  87. 

May  he  brought  where  there  is  a  tort,  which  is  a  proper 

ground  for  trover  or  trefp^s.  208. 

jfSion  of  AffumpJU. 

7.  W.  being  a  clerk  to  the  plaintiff,  a  brewev^  «*  and  recei^ 
**  ing  money  from  the  plalntifPs  cuftomcrs,  to  the  ufr  of 
"  the  plaintiff,  and  aUb  negotiable  notes  in  the  ordinarv 
**  courfe  of  the  plaintiff's  trade,  foirthe  ufe  of  the  plainiifti 
^*  pid  ieyeijal'fums  afcertained  in  the  verdicft,  and  amoaxit- 
**  ing  iTi  the  whole  to  459!.  4s.  fA.  to  the  defendant  apon 
•»  chances  W  the  c^oming  up  of  tickets  In  the  ftate  lottery 
**  of  the  year  1772,  contrary  to  the  afl  of  parliament  of 

••  the 
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"  the  faid  year.  The  plaintiff  had  given  a  releafe  to  hia 
**  cferk,  «ind  to  the  fareties  of  the  clerk,  for  the  faid  money* 
"  BO  part  of  which  came  to  the  plaintiff's  ufe,  and  not  re- 
**  turned  upon  demand.  Verdicfl  for  the  plaintiff,  fubje<ft 
**  to  the  opinion  of  the  court  upon  this  foregoing  cafe." 

The  queftion  fubmitted  to  the  court  was,  whether  the  plain- 
tiff had  a  right  to  recover  in  this  ac5^ion. 

Second,  whether  the  witnefs  was  admiflible  ? 

The  court  determined  in  the  afiirraativ^  of  both.  v.  J  56  to 
579.  V.  Fraud. 

Attachment, 

Never  abfolnte  in  the   firft    inftance  where  a  caufe  may  be 

fhewn.  v.  1 59,  304,  305. 
Not  to  be  moved  againft  the  ftieriff  for  not  bringing  in  the 

body,  until  you  have  excepted  to  the  hail.^  ibid. 
Is  not  in  the  nature  of  an  original.  273. 
Rule  to  be  ferved  upon  the  Uieriff  in  order  to  entitle  to  an 

attachment,  not  upon  his  fervant  at  his  private  houfe^  but 

by  perfonal  fervice  at  the  office.  302. 
Hpid  to  be  of  pouarfi^  fo|:  pofi-p^rformanc^  of  afi  aw^rd,    451. 

Attorney. 

The  court  will  not  permit  an  attorney  to  dedare  that  his 
client  told  him  before  a<5^ion  brought  he  would  waive  his 
action,  thereby  defeating  the  client  of  his  remedy.  27. 

Not  to  be  held  to  bail  in  civil  cafes,   for  he  is  always  in  curia. 

Shall  not  be  proceeded  againft  by  way  of  attachment,  where 
he  ii'ppears  to  haVe  a(5led  for  the  b^ft,  though  erroneoufly. 
r88,  189. 

ScHice  on  his/  agent  is  fervJt^  to  himfelf  when  he  is  out  of 
the  way.  247. 

Attorney  it  feems,  being  fwbfn  of  a  particular  court,  may  be 
under  the  controul  of  the  court  in  matters  not  dire(5lly  in 
his  bufinefs  as  attorney,  becaufe  he  gains  credit  as  an  offi- 
cer of  the  cottrt ;  and  therefore  the  cdurt  may  call  on  him 
as  fuch,  to  rectify  mifconducRs  Which  he  may  have  com- 
initted  aiding  ufKkr  that  credit,  though  he  edled  not  as  at- 
torney. 17  <,  272. 

Cannot  difcharge  the  debtor;  and  give  a 'receipt  acknowledging 
fatisfa^ion^  and  then  oome  upo)[)  hii^  cHefft  iAfifting  he  ha^ 
received  only  a  part,  nor  fet  iip  thi3  as  a  defence.  320. 

Ought  to  (cee)>  books  to  prov«  4he  fum$  v^hieh  he  comes  for« 
Allowance  of  his  bill.     329.  - 

^  k6\ion 


A  Table  of  the  Principal  Matters. 

AAion  fu)t  to  be  brought  upon  an  attoriaey's  bill  until  a  aiomh 

after  delivered.  341. 
Altornies  nam^s  to  be  entered  in  a  book,  and  their  place  of 

a^KKle,  or  fnch  other  place  where  he  may  b»  Cerved  wich 

notice ;  and  fervice  at  the  place  where  he  was  lafi  nnfred 
.  ihall  be  good  ietvice ;  fuch  other  place  was  meant  is  cafc 

attornles  had  not  a  fettled  refidence  in  town.  357. 
Attorney  (hall  nor  be  called  to  anfwer  matters  of  tiie  affidavit, 

.where  the  charge  iippojrts a  mifiak^  i9Pt.a  criiae.  618. 

Where  an  award  may  have  been  rlgh|:  fhe  ^un  w|ll  not  i^t 

read  it  orh^envUe.  35. 
SubmiiCon  to  an  award,  its  ftrength.  426. 
Caniv>t  be  afife<fied  after  the  time  limited  by  the  ftatiue.  437. 
Mif^ake  ihotild  be  plaiA  and  grofs^  in  onsifix  to  iet  afide  an 

award.    554.  ^ 

Bail 

lC>tlce.tTiat  A.  R.  stniC.  or  two  of  them  win  juffify  bad.  26. 
It  is  ufual  to  require  four  bail  in  felony ;  but  it  appears  to  be 

in  the  difcretion  of  the  cotirt  to  take,  fewer  if  they  think 

them  fuflficient.  v.  50. 
Cannot  jufiify  upon  effe^  abroad  om  of  reach  of  the  procefs 

of  the  court.  34.  147. 
Pariih  of  their  refidence  is  too  wide  a  defignation  in  notice 

of  bail.  yz.  194. 
Irregular  notice  does  not  make  bail  bad ;  but  entitles  to  &r- 

tlicr  d^y  to  juftify.  ibidem. 
Not  pr«lent  at  the  fitting  of  the  eoiKt»  muft  wait  aatil  the 

rifmg.  85. 
If  property  of  (he  bail  be  fuflScientlj!  proved  to  the  extent  ia 

which  tliey  are  to  juftify,  the  value  of  the  faeu(e  rented  by. 

bail  is  isamaterial  1  for  the  only  purpofe  of  knowing  wht- 
.  ther  they  have  an  bouie  is  to  fee  that  they  have  a  &ed  le* 

fidence.  14;^. 
Ko  IbcriflTs  qShxt  or'pcrfon  eoncemed  in  the  esNcatiooof 

proceiis  fliall  he  bailt  153. 
DeTcrihed  a.  hatter,,  difcovcred  to  he  fervant  to  a  hatter»  aad 

living  in  a  feparate  houfe  ;  the  court  rejected  ht«n.  187. 
Bail  fiHDames  iomil'tedfr  time  give^t»)u(Ufy.  187. 
Not  knowing  in  hfxn  naany  .a^ioos^  or  fer  what  fiunshe  is 

baiI-«^o  be  rej«Kfted.  194. 
In  the  name  ^  onp  of  the  plaintiib  only>  whetvthey  are  joint 

plaintiffs— bad.  237. 
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In   error  cannot  furrender  the  principal ;  but  muft  pay  the 

money  if  judgment  is  affirm^,  v.  2^8. 
Notice  of  three  (generally)  to  juftify  is  good;  provitled  they 

c^n  all  juflify.  v.  252. 
£xceprion  co  bail  'ftiling  himfelf  **  gentleman,"  it  appearing 

Ke  had  a  commtflion  in  the  Birmingham  way.    The  excep- 
tion held  bad.  281. 
It  is  not  a  ground  to  rejecft  bail  that  he  has  not  been  aflefled 

to  the  poor's  rate ;  for  it  is  only  evidence  of  liis  being  an 

lioule-keeper.  3*8. 
M'otice  in  Hattofhjlreet^  Middtefex,  held  fufiicient.  418. 
Jiiftification  when  out  of  time.  458. 

Bail  goes  no  farther  than  fecurity  in  the  original  a<Sion.    545. 
A  man  brought  up  as  an  accomplice  of  felony,  the  principal 

not  taken,  may  be  bailed.  554. 
Motion  to  difcharge  bail  on  a  commilCon  of  lunacy  ifTued 

againft  the  principal  not  eood.  617. 
Held  that  when  the  plaintiff  knows  the  defendant  is  difcharge 

ed  by  certificate,  he  ought  to  know  the  bail  are  difcharged 

of  courfe,  unlefs  firft  fixed  by  judgment  on  fcire  facias. 
V.  Superfedeas. 


Hdd  that  he  need  not  be  prefent  at  the  fpot  where  the  afreil 
is  made,  nor  adhially  within  fight,  nor  tlie  exa<51  diflance 
material,  provided  that  he  came  with  purpofe  to  arreft,  and 

.  chat  the  arreil  is  made  under  his  authority  and  dlredion. 
5*7- 

Bills  of  Exchange. 

For  jrules  concerning  them  vide  536  to  542. 

Bank. 

Secret  trufl  agalnfl  him  who  has  open  legal  title  will  not  af- 

fea  the  bank.   66. 
Liable  to  a<5l!on  if  they  difparage  title. libid. 

Bankrupt. 

1.  Commiffioners  have  a  right  to  enquire  whether  one  who 
comes  in  to'prove  a  debt  under  a  commiffion  means  to  pro- 
ceed at  law.  52. 

a.  A,  has  an  eftate  to  bis  wife  for  life ;  remainder  to  himfelf 
for  life ;  remainder  to  his  iflue  by  the  wife ;  remainder  to 
himfelf  in  fee :  With  power  of  revocation  in  himfelf.  The 
^vife  dies  without  leaving  any  iffiie  of  the  marriage.    A. 

commits 
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cmnmits  an  dA  of  bankraptcy^  the  aflignees  have  the  eT- 
tace  :  And  fo  it  feems  they  would  have  had  if  the  bank- 
niptc^  had  been  committea  and  commiffion  ifliiedin.the 
life  of  the  wife ;  ibr  the  adl  of  bankruptcy  woald  have  been 
a  revocation.  71.  And  if  it  was  a  power  dependent  oa  a. 
contingency  the  affignees  to<^  the  contingency.  71. 

3.  Held  that  infpecflion  of  the  proceedings  uiall  not  be  grant- 
ed before  the  trial  to  a  bankrupt  who  means  to  litigate  » 
but  at  the  trial  the  clerk  of  the  commiffion  (hall  attend. 

But  creditor  (hall  have  infped^ion.  80. 

4.  Agreement  to  keep  execution  fecret,  and  that  the  perfbn 
againft  whom  it  is  executed  ihall  rerain  the  goods  is  not  an 
a^  of  bankmptcy,  where  the  execution  itfelf  is  adverie^ 
but  is  void  againn  the  creditors.  I2i»  laa. 

An  adl  of  bankruptcy  is  a  crime  by  pofitive  law,  and  nnift 
not  be  extended  by  conflru(5lion  to  a  miichief  aga^nft  which 
provifion  was  not  made. 

5.  Whether  an  innkeeper  fending  out  wine  deals  as  a  chapm»i 
within  the  fiatute  is  proper  to  be  left  to  the  jury  upon  the 
quantity.  118. 

6.  Farmer  not  a  trader  withiii  the  (tatutes  of  bankrupts.  323. 
Wherever  a  man  is  a  trader  within  any  of  the  ftatutes  of 

bankrupt  it  is  adionable  to  fay  he  is  not  worth  a  groat, 
ibidem. 

7.  The  ftatutes  of  bankruptcy*  perhaps,  do  more  mifchief 
than  good  ;  but  whilft  they  continue  couns  of  juftice  muft 
decide  according  to  them.  341. 

8.  Bankrupt  may  not  give  money  to  a  creditor  to  obtain  a  cer- 
tificate ;  but  if  he  has  given  it  the  law  will  enable  him  to 
oblige  the  creditor  to  refund.  345.  v.  ContraA 

9.  The  parties  who  have  proceeded  as  in  cafe  of  a  bankruptcy 
are  concluded  from  faying,  to  the  prejudice  of  others, 
that  there  was  no  bankruptcy,  but  it  was  a  matter  coxccrt- 
ed  between  them.  427. 

10.  Certificate  pending  fuit  operates  in  nature  of  releafe.  437. 
11.^.  being  a  creditor  of  F.  and  Co.  gives  farther  credit  for 

7000I.  which  he  borrowed  for  thefuppon  of  the  (hop,  and 
which  was  to  be  replaced  in  fix  days,  being  lent  during  the 
holidays. 

Before  the  time  fixed,  and  without  demand,  F.  fits  up  all 
night,  and  writes  the  following  letter  to  J,  the  creditor. 

**  Mr.  F.  conceiving  that  the  money  lodged  with  1^  was  a 
"  fum  about  which,  perhaps,  even  fome  pains  had  wen  taken 
**  to  place  it  there,  and  that  difputes  might  arife,  giv« 
•*  that  preference  to  Mr.  (/#)  which  he  thinks  undoubtedly 
"  his  due." 

Two  notes  inclofed— one  for  $,$091.  the  other  1,700!. 

He  gives  this  letter  to  his  (Fs)  clerk,  to  carry  to  A,  the  credi- 
tor, and  ar  four  in  the  fame  morning  abfconds.    The  fame 
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day  the  commiffion  iflued.  The  letter  was  not  delivered 
till  two  days  after»  and  which  befides  was  a  day  before  the 
day  of  payment. 

T2.  beiermined,  that  if  by  deed  this  preference,  though 
honeft  and  meritorious  if  it  had  been  in  his  power,  would, 
under  the  circumli^ces  of  this  cafe,  have  been  itfelf  an  'slA 
of  bankruptcy  in  A.  ad,  that  it  was  void,  as  againft  the 
other  creditors,  being  a  countermandable  a(Hion  till  deli* 
very  at  leaft,  and  before  delivery  countermanded  by  the 
96k  of  bankruptcy. 

13.  That  had  it  been  in  the  regular  courfe  of  payment ;  had 
legal  diligence  and  folicitation  been  u(ed  by  the  creditor 
to  obtain  it  ^  had  the  notes  been  fent  to  ward  off  an  exe- 
cution iflued  againft  the  debtor,  without  fraud  or  collufion  ; 
it  would  have  been  good. 

14  But  here  it  was  bad  >  and  would  have  been,  even  if  the 
a<ft  had  been  complete  before  the  bankruptcy ;  being  done 
in  immediate  contemplation  of  an  adl  ot  bankruptcy  to  be 
comirtitted  by  the  dofiv,  and  done  with  a  de(ign  to  deprive 
the  other  creditors  of  that  benefit  of  an  equal  diftribution 
of  all  the  bankrupt's  effe<fts,  to  which  the  law  entitled  them. 

25*  That  it  was  not  neceflary  to  make  it  void  that  it  fhould 
be  an  alignment  of  the  whole :  That  an  aflignment  of  the 
whole  muft,  indeed,  either  be  under  a  fraudulent  truft,  or 
ftop  all  trade,  and  produce  an  immediate  -bankruptcy  ;  but 
an  aflignment  of  part  might  be  void  as  againft  creditors, 
though  it  were  iiot,  upon  the  circumftances,  as '  an  a(ft  of 
bankruptcy. 

^6.  That  farther  it  was  bad  and  void,  it  not  appearing  on 
what  confideration,  or  for  what  debts  the  notes  were  paid  ; 
and  becaufe  ji,  the  creditor  was  not  bound  to  have  accepted 
them  as  payment;  and  becaufe  the  exprefs  declared  pur* 
pofe  was  void. 

^7-  To  which  it  was  added,  that  the  fum  of  the  loan  and 
of  the  notes  differed,  one  amounting  to  7000I.  the  other 
to  7200I.  and  that,  upon  calculation,  it  could  not  be  for 
interefi.  472  to  490. 

Bar. 

Diflerence  between  bar  aiid  prefumption  againft  a  title,  v.  50$ 

to  8.  589.  V 
Twenty  years  quiet  and  peaceabk  pofleflion  ihall  be  a  bar  to 

informations  in  the  cafe  of  corporation  eIe(5lions.  553. 


Bmratry. 
What  it  is«   ?.  lofurance. 


t99h 
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Bo(Jc. 

Vide  Alffidgmcnr. 

Bond. 

Debt  is  the  fubflaace,  penalty  the  form  of  recovery.  36f . 

But  the  court,  in  the  cafe  of  a  pennl  fnm,  provided  Qpon  Mr 
Wilfoti^  excellent  charity,  held  otherwife  upon  the  particu- 
lar reafons  of  that  cafe  that  both  the  original  fum  and  pe- 
nalty were  fubftance.  5  5  S>  5  S^- 

Brihe. 

If  I  lay  a  perfon  five  gvineas  he  wSl  not  vote  for  the,  tliis  i3 

a  bribe.  552. 
He  who  employs  an  agent  for  the  purpofc  of  bribbg  cannot 

recover  the  tnoney  given  to  the  agent  for  that  purpc^e.  v. 

Illegal  Cohtra<a. 
A  perlon  Who  has  taken  the  oath  againft  bribery  may  be  wit- 

nefs  of  the  bribe  given. 
It  feems  alfo  the  bribor  may  recover  againft  the  bribee ;  for 

in  doing  this  he  fubverts  the  illegal  Contra<ft,  which  the  law 

will  permit  him  to  do,  though  not  to  maintain  it.  v.  Uegai 

Contra(5l. 

Bridgts, 

Vide  ftatutes  concerning  repair  of. 

When  it  does  not  appear  who  fhould  repair  it  is  upon  fk^ '"" 
habitants  of  the  county  for  ^00  feet  beyond  ih*  bridge-" 
and  the  ftatate  giving  juriWiiftion  to  the  jufticft  in  their 
feifionfi  does  not  take  away  the  common  law  jurif(ii<^on 
of  the  court  of  B.  R.  in  this  cafe.  259. 

Cafes. 

Settling  of  cafes,  the  order  and  dlfpatch  to  be  obfevd  in»^ 

82,  83. 
As  a  cafe  is  fettled  before  a  jury  fo  It  ftiuft  flatid.  Sj. 
Putting  off  by  confcnt  not  to  be  allowed  without  goed  c^w*-  ^J* 


Dcubted  or  denied  to  be  law. 
Tomkyns  f  nd  Bermi  denied.   345. 


CtiUtrer" 
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Witt  not  be  gnumed,  dbectallf  where  the  city  of  Imdm  k 
eoQcaned^  wkhoiit  foU  caafe.  6s. 

Circmty. 
Odious  in  the  law.  v.  %zj^  389. 

Childrtm. 

Gnndcliildren  take  by  impUcatiott,  at  rhildmi.  r.  Kn  t,  Bmy 
Hn,  p.  19,  ao. 

Sopports  morality.  ^^5. 

Is  dU  baft  bulwark  of  eimyinaa's  liberty  and  pioperty.  v.tlie 

cafe  of  General  Warrants,  and  p.  yji, 
h  the  aTylnn^  of  the  good  and  juft  i  bat  not  of  wipng-doers, 

to  proteA  their  wrongs .  jj^z. 

Upon  penal  ftatutes  the  court  will  admit  cautiottfly»  to  avoid 
€t>Uufion.  jya,  395, 400. 

C9n/equeHtial  Damages. 

Vide  Infurance. 

Con/olidatwn  cf  Cau/cs. 

Where  there  is  an  agreement  that  feveral  caufes  flhall  abide 
the  event  of  one,  fuch  event  is  to  be  underftood  as:  ihall  4t> 
juflke  tA  tlie  iaU  fati^(%on  of  the  court*  147.  151,  tSA. 

Con/piracy. 

In  an  indi(?lment  for  a  confpiracy  it  is  not  neccflary  to  prove 
an  su51ual  confpiracy  or  exprefs  malice ;  but  conlpiracy  and 
malice  are  to  be  inferred  from  the  circumftaooes  of  the  faA, 
according  to  the  law  upon  it. 

d  Ontmpt. 
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Contempt. 

Where  there  arefaulrs  on  both  fides,  and  the  officer  executing 
proce(s  harWnaved  unjtti^iBably  as  well  as-th^  parties  who 
refifted  him,  the  court  generally  will  not  grant  extraordi* 
nary  procefs  of  contempt.  36. 

Contra^. 

If  A,  has  a  flave  in  Virgmia^  or  any  country  where  flavery  is 
eflabliflied  by  law,  and  enters  into  a  contraA  with  B,  (both 

A.  and  B,  then  being  in  England)  that  he  will  fell  him  this 
flaT«>  the;  court  here,  will  give  B,  hit  Temcdy  on  'a<5tio9 
upon  breach  of  this  contTa<51.  17. 

But  where  the  perfon  of  the  (lave  himfelf  is  the  objecft  of  the 
a<5)ion,  that  perfon,  if  he  be  in  Englandy  is  under  the  pro- 
teiSion  of  our  laws  here,  and  t^iQ  rtiafter  fhall  not  ufe  him 
as  his  flave,  nor  recover  him  by"a<5lion  as  his  flave.  v.  Ntg/y 
V.  5.  19.  .  '  '  " 

Where  a  perfon  comes  to  demand  upon  an  illegal  contra<5l  to 
hare  the  performance  of  ir,  helnall  not  be  aflifted;    but 

•  iwhere  he  comes  in  fubverflon  of  the  contra<5l,  the  law  wifl 
relieve  him,  though  partkefs  xrimfi^.  v.  34^. 

Vvit  AJfumffit 

Cqnftruilion  of  IVords  in  a  JVilL 

*?  Eflates  for  the  pnrchafe' whereof  I  have  already  contraiSed 
and  agreed  :"  Held  that  purchafed  eftates  would  pafs  under 
this  devife  as  well  as  eftates  in  contratJI.  v.  tViU,  p.  113. 

B,  R,  contra'  in  the  G>mmon  Pleas,  and  v.  p.  349  to  351. 
Where  words  of  locality  are  ufetl  eflate  is  reftiained  from 

fignifying  the  entire  intereft  of  the  owner,  which  it  mi^t 
orherwife  impart  to  a  life  intereR  given  by  hitn  out  of  t^ 
thing  fo  defcribed  by  its  local  fimation.  v.  224. 

Devife  of  an  houfQ  to  (even  perfons»  equally  to  be  divided 
amongft  them,^  pafled  cin^eftate  of  lAheritance,  becaale 
otherwiie  the  devifees  could  take*  no  fuch  benefit  as  itemed 
intended  for  them.  223. 

The  bel^^^le  in  the  conftrufiion  of  wills  is  to  find  the  geae- 
tsA  inxfiht ;  and  then,  as  much  as  grammar  and  langopge 
will  permit,  to  interpret  particular  expreffions  accordmgiy. 
V.  270. 

Vide  Will. 

Ccnfideration. 

What  is  fimply  a  goo^,  conflderatioi^  % 
What  valuable; 
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What  fraudulent  or  voluntary,  v.  216  to  aiJ.^ 

Goods  fold  to  C.  in  confideration  that  A.  promifed  B,  the  venr 

dor,  that,  if  C.  the  vendee,  did  not  payj  he  A.  would. 
Determined  that  the  vendor  could  not  come  upon  A,  for  pay* 

ment  till  they  had  ufed  diligence  to  h'aye  the  debt  from  the 

perfon  firft  liable.  769,  770. 
But  the  court  would  not  fay  whether  on  this  cafbi  they  could 

have  com^  againft  A^  th^.  770. 
Where  before  ctefivery  A,  fays  to  J?.    "  you  may  deliver  the 
.**  goods  to  C.  I  will  be  your  paymaiter,"  A.  is  the  orlgi*. 

nal debtor;  but  there  is  a  nicety  where  he  fays,  *Mfbe 

«•  ^p»  not  pay  I  will."  770. ' 

Cof^dties. 

Held  that  the  neGants  of  a  leet  are  apt  axcufed  from  ierving 
as  conftables  to  the  hundred.  440. 

Gontmgencj. 

Double  contingency,  or  contingency  with  a  double  afpe^ft, . 
what.  174. 

QmviSiofu 

Muft  agree  with  the  affidavit  that  fupports  it.  184. 
Does  not  hinde^r  ^ev^dience  till  a  man  be  attainted  by  judgn 
ment.  376. 

CopyholiL 

The  tenant  by  admittance  is  only. according  to  the  quality  of 
his  eftate ;  And  the  lord,'  through  iiis  fleward»  only  an 
inftrument  to  poQvey.  399. 

Cuflom  of  copyhold,  y.  398. 

Tl^e  cr^urt  will  not  intend  any  thing  to  make  an  eleAion  voi^ 
after  an  acqntefcence  of  many  years.  44. 

That  the  mayor  of  common  right  has  no  cafiing  vote,  but 
muft  maintain  his  claim  to  it  by  charter  or  ufage.  31 5. 

^i  a  chaner  to  a  corporation  woras  in  reftraint  of  trade  are 
very  unfavourable,  and  where  they  are  doubtful  the  court 
will  take  them  in  that  fenfe  which  makes  lead  againft  the 
liberty  of  commerce  :    Even  where  they  are  clear  the  court 

d  z  will 


4  Table  pi.tt\^  Princjp*]  M^t|ers. 

\\\\\  prefume  f  renunciation  of  fuch  privileges,  ty-^eze  there 
is  no^  evidence  olTufage  tq  fuppdrt  tKepi.  33^  339. 

After  a  dlftahce  of  time  the  court  will  not  try  rights  of  per- 

fons  eleAed  when '  t*hc  evidence  is  probably  loft,  an4  '^^ 

<jueftIon  turns  on  a  point  of  facfl,  an4  i>y  annuUiiig  the 

'  ele(!lions  the  corporation,  conGfilns  of  a  definite  number, 

might  he  extin^..  519,    Qtherwife  wjiere  4  quei^on  of  law, 

*  and  the  burgefles  indefinite.  519. 

^leld  that  an  inf^^  J^ight  be  chofcn»  but  coi^ld  not  be  ad- 
mitted tiU  of  age.  ibijjeni. 

^y  prefcription  pre^ui?a^cs"4  charter.  5j8. 

'  Co/is. 

In  eje<5bnent  where  judgment  agalnft  defendant  by  de&alt  no 
tx>fts ;  becaufe  the  defendant  is  nominal :  But  you  may 
bring  an  acflion  ;iir  c5oiifequenc«  of  judgment  to  lecover 
mefne  profits  and  cofts.  451. 

Cofts  partake  of  the  nature  of  the  original  debt.  617. 

Cofts  out  of  pocket  the  largefl  cofts.'  ibidem. 

Cofts  in  full  where  party  \\' ill  not  admit  fa<S  not  tending  to 
the  merits  hut  form  oody  and  creates  great  ejtpeoce.  24^ 

Couttls  V.  Pleading. 

Plaintiff  counts  that  defendant,  being  (heriff  of  M.  fuffcred 
the  plaintiflPs  debtor  to  efcape^j^fr  fW  "he  loft  his  debt 

ad»  That  defendant,  being  fheriffi  ui  fwpra^  might  have  ar- 
refted  the  plaintiiTs  debtor,  and  did  not.  ' 

Judgment  for  the  plaintiff'  in  C.  B.  Error  for  repugnancy  of 
tht  counts.    Judgment  affirxtied.  69,  70.  v.  Ma^im. 

Courts. 

Every  court  ought  to  maintain  its  own  jurifdi<flion,  and  mu- 
tually each  others,  v.  160. 

CovenoHi. 

Leflce  corenants  to  leave  fufticient  compoft  on  the  foil  of  the 
landlord  at  the  end  of  the  term,  he,  the  \^ec^  havingtk 
yard,  bam,  and  a  room  to  lodge  in,  and  drefs  diet.  This 
is  a  mutual  covenant,  and  not  a  condition.  57. 

Plaintiff"  covenants  to  be  the  defendant's  -hired  fervant  for  a 
year  and  a  quarter,  and  that  he,  the  plaintifi^  would  pay  at 
the  expiration  of  the  term  aool.and  that  at  the  end  of  ih* 
term  he,  the  defendant,  would  furrender  his  trade  andbofi- 

nefs 
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ne(st(>7.|>  theplairitiff^s  nrfphriw,  ot  fuclv  ffttrfon  fls  the 
plaintiff  ih^uld. appoint;  axu)  tfaeteapoii  famch  affigned, 
••  fhaJLh^  tlid  not  furrender,  &Qr.'' . 

Seven  difierem  CQuist^  pleaded  to  tHi»  by  the  defeh4aht',  of 
which  fiye  went  en  pais  to  a  jury,  and  two  were  in  demurrer 

.  at  law.    .......  .  ^.       - 

The  principal,  in  deznurref  was,  that  plaintiff  did  not  find 
:  fumctent  feoif itv  for  the  payment  of  the  fum  ftipulaited. 

The  Ending;  the  Security  is  a  condition  precedent,  to  be  iSrft 
performed  before  the  plaintiff  was  intided  to  the  furTen- 
der.  198.  ^ 

Independent  covenants  cannot  be  fet  off  againit  one  iinother. 
.  ibid. 

Reciprocal  covenants  arf  where  one  is  to  do  fuch  9k  aA^'the 
oth^r  doing  fuch  an  one,  and  both  are  fimultaai^Us.  Tkere 
each  is  to  be  ready  to  do  his  part  before  he  cin  come  againft 
the  other,  .ibid. 

Wh^re  covenants  are  ill  arranged  the  court  will  marflial  tftem 
according  to  the  intent  and  nature  of  the  contra<ft*.  ibid. 

And  whether  condition  is  precedent  or  not  is  to  be  learned 
from  the  nature  of  the  tranfa(5lion  anfl  meaning  of  the  par- 
ties, ibid. 

Covenant  to  fecure  poffeflion  is  generally  to  be  underRood 
stgainfl  ^ffturbance  by  lawful  title:  For  the  cov^ntee 
Iftfiy  have  trefpafs  for  unlawful  diflarbarice,  and  the  Jaw 
will  not  intend  that  another  covenaiifs  to  do  for  him'  what 
lie  can  do  and  ought  to  do  for  himfelf  460,  461. 

Coverture. 

Advantage  not  allowed  upon. motion  qf  .eyldence  offered  to 
p^ve  that  the  defendant  was  a  married  woman,  in  order 
to  obtain  a  difcharge  from  arrefi  1  but  if  (he  had  any  thins 
of  this  kind,  whereof  ih^  might  avail  herfelf,  (he  wasrleft 
to  plead  it.  228,  395,  396. 

Creditor. 
His  intereff  in  adminiflnition  bond.  v.  622  to  628* 

Cuj^om. 

There  is  a  diflin<5lion  where^the  cullom  is  pleaded  as  a  de« 
faice  to  the  aiRion,  and  where  as  a  ground  of  the  a<5iion. 
138. 

When  a  feme  covert,  by  the  cuftom  of  London,  faasaatho* 
rity  to  trade  as  a  feme  fole,  and  enters  lip  judgment  as  a 
feme  fole,  it  does  not  appear  that  this  extends  (o  impower 
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•her  to  contraA  a  debt  by  bonld  withoat  her  hufband,  ant 
the  debt  ought  .to  appear  to  have  been  in  the  courfe  of  her 
bufinefsy  as  a  Ible  trader,  and  not  otherwife,  and  (he  can- 
not) give  a  warrant  of  attorney  to  em^  up  judgment  opcm 
her  debt»  as  ible  trader,  in  a  court  df  tommbn  law,  with- 
out her  hufband's  name  being  joined*  nor  can  fite  foe  or  be 
fued  in  a  court  of  common  law  without  her  hulband ;  for 
tho'  whert  the  right  is  efiabliihed*  by  cuftom  of  aforeigp 
court  tne  court  l^re  will  give  judgment  accoiding  to  that 
rights  yet  thb  form  of  recovery  muft  be  according  to  the 
courfe  of  proceedings  in  the  court  in  which  yoii  fue  for 

.  judgment.      .4  . 

And  indeed  it  did  not  appear  that,  even  by  the  cuftom  in  the 
•city,  in  the  cafe  be&re  the  court;  fhh  coul9  have  fued  dr 
teen  fued  in  the  city  courts  without  ufing  the  name  of 

her  hu(band  ior.form,  though  for  his  fecurity  he  was  not 

to  be  charged  with  her  debt,  contracAed  in  her  fejparate 

,  trade. 

Of  merchants^  vide  Merdiants. 

fji/hm-Houfe. 

Held  frfj/Kr  term,  ijG.  3.  that  ctiftom-houie  officer  had  not 
a  right  to  a  fecond  gauging  of  a  veflel  be&re  he  granted  a 
pernAit.  v.  204  to  205. 

Damages^ 

Excessive.     See  VerJia. 
^ool.  for  breach  of  promife  of  marriage  given. 
Damages'  to  be  efiimated  according  to  the  rank  and  ability  of 

the  o£&nder,  the  nature  of  the  offence,  and  the  circim- 

fiances  aggravating  olr  extenuating,  ibid. 
Where  damages  are  given  not  beyond  the  dedamtion,  nor  for 

matters  not  within  the  acfUon,    the  jury  are  the  proper 

judges,  and  the  court  Ayill  not  incline  to  tinfetde  them; 

unlefs  the  matter  aditiits  of  a  certain  eftimation,  and  the 

jury  havfe  violently  and  extravagantly  exceeded  it:    Bat 
*   where  the  caufe  is  an  injury  to  perfonor  reputation  there  i$ 

no  certain  meafure  of  damages,  and  the  jury  ought  to  dc* 

cide.  773,  774. 

Dclh 

Vide  Ihfolvent  MX, 
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lyiclaratm. 

To  whom  to  be  delivered,  v.  Delivery. 

Before  appearance  declaration  de  bene  efle.  333. 

^Declaration  againft  a  corporation  for  not  repairing  banks  of  a 
navigable  river,  as  from  time  immemorial  they  had  been, 
lifed  and  ought,  whereby  the  courfe  of  the  river  became, 
obftrufled,  and  the  plaintiff  was  obliged  to  cany  his  com 
about:  2d  count  charging  as  above,  and  that  thereby  he 
had  not  fufficient  ufe  of  the  naytgation,  pn>ut  cBn/uevit  (y 
debuit.  Judgment  for  plaintiff  affirmed  on  error,  v.  556 
.    10558. 

V.  Evideiace. 

Dee*. 

On  yaluable  confideration  Ihall  be  conthrued  li,berally  %  efp^- 
cially  where  on  a  marriage  fettlcmcnt,  and  in  favour  6f 

.    iff^e.  33-  . 

Held  that  the  court  would  rej^<ft  words  or  fupply  words  to 
give  effe<ft  to  fuch  a  deed,  according  to  the  intent  apparent 
from  the  words  and  nature  of  the  coni^eyance.  33,  34. 

Di&rence  between  a  will  and  a  deed  is,  that  technical  w;ords 
are  required  in  a  deed,  which  are  difpenfed  in  a  will  %  but 
in  both  the  intent  muft  be  equally  preferved.  34. 

Deed  of  covenant  in  confideration  of  mslrriage ;  eflate  for  life 
to  the  hufband  and  wife ;  covenant  to  reqew  leafes  for  the 
'  benefit  of  the  iflue.  In  which  leafes  the>  name  of  the  wife 
is  always  to  be  one  daring  her  life;  and  in.  cafe  either  of 
the  r^tf^  fue  vies  ((he  hufband  and  wife  being  two  of  the 
firfi)  became  iick  or  iiifirm  the  Kufband  to  renew  fuch  leafe 
or  leafes. 

Determihed  (hat  on  th^  death  of  the  hufband  the  executor 
ihouldren^w,  and  fo  toties  quotut  Awcin^  the  life  of  tne 

V   wife,  the  fupvivor.  86. 

Delivery  of  deed.  v.  Delivery. 

You  caniiot  go  into  evidence  >that  a  deed  abfolute  upon  the 
face  of  it  was  in  truth  conditional.  457  to  460. 

But  there  may  be  fuch  fraud  as  will  vitiate  Ityoi  imtio,  luid 
this  it  feems  virould  be  good  evidence  on  a  plea  oi  wn  kjt 
faSum,  ibid^ 

But  if  there  is  an  agreement  fubfequent  to  th^  deed,  or  at 
leafl  not  containedin  it,  though  you  cannot  aver  it  againft 
the  deed,  the  court  will  let  you  in  to  have  juftice  fbme 
other  way.  ibid,  v.  Confhrudlion,  Confidentfxon,  Haben- 
Qum,  &c. 
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Of  declaration  ihould  be  to  th^  attorney,  and  not  to  the  pany 

hunfelf,  where  there  it  an  attorney.  33!. 
DeliTery  of  a  deed  may  be  by  words  or  aifhial  tradition  of  it. 

140.  y.  Feme.  3. 
Where  goods  countermanded  by  acR  of  foanlgruptcy  hdhec  de- 

Uveiy.  y.  Bai^cmptcy.  12.  And  v.  p.  484,  4B7. 

Deviation. 

There  is  no  certain  Utur  to  be  drawn  what  Ihall  be  deviadon  1 
but  it  depends  upon  the  circumftances.  421  to  423. 

Dcvt/c. 

Bad  in  ongitial  can  never  afterward  be  tnade  good.   t6t. 

Vide  liCtters,  Taxes^  ParHament.  '■ 

Kotice  of  ejedment  muft  be  ftir  and  honefi;  and  fairly  aiSd 
honeAly  mterpretcd  to  the  tenant  in  pofleflion ;  orhencife 
it  will  ferve  only  to  inform  the  perfon  who  ufes  it  deceit- 
iiilly  thai  nothing  b  fe  fiUy  as  conning.  J3. 


Riwrotdcry^ 
penalty.  200  to  201  < 


Made  u^  ihto  irveafiiig  apparel,  and  fei«»d'  oh  Ilmdinf^  heM 
not  within  the  ftamte  x)t  22.  G.  2.  i(b  as  to  be  liable  to  the 


!Entry. 

Held  to  be  n^ceflafy  onljr  to  fave  a  tine.  360  to  30*. 
Difiinfiion  between  execution  upoA  mefne  procefi  aAdfiiuI 
judgment.  548. 

E^ty. 
Vide  SpeciHc  Performance. 
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Suit  agsdsft  a  woftian  by  tKe  aame  of  CUriffu^  She  pint  in 
ball  in  that  name  ;  ihe  ifhall  not  plead,  in  abatement  of  the 
aAion,  that  her  name  is  xtck  Odriffa  but  fClarM^  EliwAe&, 
S2.  V.  Abatement^  Bankrof)!:,  Ftaud.  Feme.  3. 

EvUence. 

The  beR  mtlk  always  be  bad  of  wlsch  the  t:a&  wrH  admi». 
V.  3*^-  363. 

Copy  from  the  minate-book  of  the  Houfe  of  Lords  ^ood  evi- 
dence. 3^^,  4aS,  429. 

Where  a  deed  is  loft  or  deftroyed  without  the  frand  of  the 
party  who  delires  to  prove  title  under  it»  evidence  fhall  be 
admitted  of  its  contents  in  the  beft  manner  that  k  can,  tliat 
there  may  ht  no  failure  of  juftice:  But  firft  you  niuft 
prove  fucn  a  deed  oncf  exifted,  and  is  loft ;  and  yon  mmft 
prove  contents,  not  identically  indeed,  but  as  well  and 
truly  as  yoi^  can.  50^. 

Mttft  agree  with  the  declaratioii»  in  order  to  entitle  to  a  ver- 
didl.  5*3,  5H.    . 

All  evidence  is  to  be  weighed  according  to  what  is  nrodniced 
on  one  fide  balanced  againft  what  is  produced  onttte  other* 
528.     And  to  the  fubjcA  to  which  it  applies.  5S9. 

The  jury  are  to  find  tfle  evidence,  not  the  court.  573. 

Prefuniption  is  a  gtound  of  evidence^  and  therefore  it  is  fat 
.  the.jut?|%  but  not  the  court,  ibid. 

Efcar^naiions. 

Wha«  %  tonvi^Koki  is  rtrtMnA  by  <erthrmi  thfe  iuBtces  ike 
not  ordered  to  tetttm  exnmtnMtons }  nor  is  it  dbn^  but  in 
the  cale  of  a  coroner^s  incmeft,  whete  the  conrt,  as  fipfesne 
coroner  of  the  kingdom  ooes  it.   348. 

Exchange. 

Eftates  paflmg  in  exchange  maft  be  reciprocally  of  equal 

quality,  v.  416.  .   • 

CSannot  be  between  more  than  two  parties,  ibid. 
BOboC    t.  BiUj  of  Bxchiuige. 

Extcutvf. 
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Executor. 

Payment  of  intereft  evidehcb  of  afiets  againft  an  ezecntof; 
but  not  conduHve  evidence.  68,  69. 

Will  before  probate  fufficient  title  to  the  goods ;  probate  only 
neceflary  to  enable  him  to  tne  for  debts.  8 1 . 

Feme  pouefled  of  chattels  in  outer  droits  as  executrix,  the 
hufband  (hall -not  tak^  tK^m  b]r  gift  of  law  though  he  fur- 
tive her.  83. 

Execution: 

Never  to  be  taken  out  bdt  for  ^ihat  is  acflually  and  hvnAfde 

due.  280. 
Of  goods  hafty  and^nreafonabl^  difallov^-ed.  52. 
Leyied  by  attorney  after  debt  fatisfied.    Goods  ordered  t6  be 

teflorcd  with  cofls.  84. 

Expoartation: 

The  exportation  price  of  barley  held  to  be  determined  by  the 
price  at  the  pon  of  exporting.  $54. 

Fchny. 

Taking  out  letters  of,  admlniHration  to  feamen  opofi  &^f<^ 
o^th.  32  X. 

Fume* 

1.  Me^  plead  without  her  hufband  wher^  the  hufband  rs 
tranfponed  :  For  tranfportation  is  a  temporary  death.  J4*' 

1,  Warrant  of  attorney  t©  confefs  a  judgment  given  by  a  ftm* 
fole  ;  (he  aften\'ards  married :  The  court  gave  leave  to  enter 
up  the  judgment  in  the  name  of  the  hufband  and  wife.  329* 

3.  May  amrm  a  deed  which  was  void;  being  made  during 
her  coverture,  and  make  it  good  when  (he  becomes  fole  by 
re-delivery  I  or  by  words  or  a<fls  of  afErmance»  without 
adhial  delivery,  v.  763  to  766. 

Feme  fole  marrying  between  original  procels  and  appearance. 
V.  Abatement. 

Vide  Coverture^  Marriage,  Revocation. 

Fine. 
Fine  levied  by  tenant  for  years  is  no  bar  to  the  freehold.  SiA* 

Una  I 
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Find  Jurifdiaicn. 

Where  a  fentence  \z  made  final  by  afl  of  parliament,  or 
otherwire^  it  is  to  be  underftood  with  thereferve  if  it  be  not 
palpably  unjuft  or  ille^  upon  the  &ce  of  it.  189. 

Where  a  fentence  has  bSil  p^fled  not  unjuft  or  illegal  but  ^ 
improper,   by  a  court  having  final  jurifdiiflion,   another 
court,  though  fuperjor,  may  not  fet  it  afide  :    But  it  will 
influence  the  difcretion  of  the  court  when  their  afiiilance  is 
alked  towards  the  execution  of  it.  190. 

Foreign  Judgment 

You  can*t  bring  an  adlion  upon  a  foreign  judgment  as  judge- 
ment t  but  you  may  acftion  of  debt»  and  give  the  judgment 
in  evidence.     148. 

Foreign  Laivs. 

Where  a  contradl  is  made  abroad,  grounded  oh  foreign  law, 
the  court  here  will  receive  evidence  of  that  foreign  law,  antt 
give  judgment  accordingly,  on  an  a(5Uon  brought  here  iii 
due  form  upon  the  contraA,  154. 

Fraud. 

if  a  charge  is  fimple,  and  the  denial  coupled  with  circum- 
flances,  it  is  a  great  prefumption  of  fraud.     15;. 

The  very  tide  and  ground  of  the  ftatute  of  fraud's  has  been 
the  reafon  of  many  exceptions  from  the  letter.  331. 

Every  conftrudHon  of  the  flatute  of  frauds  which  wouM  be 
good  in  equity  will  be  good  in  law.  331. 

The  note  of  an  agent  Avill  be  the  note  of  the  party,  1&  as  to 
take  it  out  of  the  flatut^ :  Though  the  agent  has  not  an 
exprefs  authority  to  (ign,  bu^  a  general  authority.  332. 

A  falie  or  coUufiVe  ^(5lion  ihall  conclude  againft  the  parties  to 
the  fraud ;   but  j^ll  the  world  beiides  is  permitted  to  contro-  ^ 
vert  it.  427. 

Fraud,  in  the  legal  fenfe,.is  aiiy  adt  unwarranted  by  law  pre- 
judicial to  third  perfons.  470.  v.  Bankruptcy. 

Vide  more  under  Infurance,  CSonfequential  Damages^  Malice 
implied. 

Ruleb  concerning  fraud  of  t^vo  kinds ;  one  to  proteA  good 
and  innocent  people,  at  leaft  comparatively  innocent  to 
thofe  who  have  aec^ived  them,  by  refcindmg  fraudulent 
afiTCcnicnts* 

/  The 
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TEe  other  to  prevent  perlbns  dealing  upon  equal  terms  frora 
£dling  into  agreements  prohibited,  by  preclndlng  them 
from  taking  relief  againft  fuch  conmkfts.  7^8. 

Where  the  of&nce  is  f>arit  gradut  the  defendant  has  the  bet- 

^    terMe. 

Whoeter  enters  into  ah  fllegal  contr^<S  dbfe  it  fdhjefl  to  all 
rights  knowji  or  unknowti  at  the  iiihe^  ^hich  ate  aga'mft 
thecontradl.  759'.  v.  Ownet*. 

"Where  a  woman  has  pdflM  sts  ar  married  wofnian;  sind  grven 
herfetf  om  as  fuch,  ^nd  been  accordingly  reputed,  alid  has 
goods  in  the  houfe  of  th^  tn'ah  ^ith  whom  fhe  exhibits, 
-  ind  is  ofteniibly  hisr  wife,  jfifti  the  goods  oftenfifaly  Kf,  nei- 
ther he  nor  (he  {hall  fay»  upon  the  goods  being  taken  in 
execution  by  a  creditor  for  a  juft  debt,  that  ihe  is  not  his 
wife,  and  the  ^>ods'not  his.  7 8 2' to  784. 

Secret  transfer  <^  moYeable  gobds  ahirays  a  badge  of  iraud. 
7*4.     . 

Gams  Aa. 

Keeping  a  greyhound,  without  ufihg  him  for  the  purpofe  of 

defiroying  the  game,  not  within  die  a(5V.    1 79. 
Ck>ing  out  with  a  qualified  perfon  not  within  the  a<fl.  ibid. 

t.  An  evil  too  big  for  pofitrve  law.  1 51. 

Well  when  both  patties  lofe  by  it.  ibid,  and  155. 

2.  Securities  on  a  gaming  confideration  coming  into  the  haflcls 
of  a  third  perfon  innocent,,  without  privity,  for  a  to^  jHc 
debt,  are  yer  void.  755- 

3.  Infurances  on  the  chances  of  tickets  coming  up^  prohibit- 
ed, V.  776.' 


Vide  Warrants. 


Oeneral  Warrants, 


Gratntnar^ 


Tfie  proper  dnd  legal  conflmcftion  of  what  is  commanly 
called  the  preterit  teiife.  440. 


Grandchildren. 
Vido  diildreh. 


/&fc«i»' 
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LinaiU,  enlarge,  afeenams,    and  fixes  the  n^eaiung  of  4|ift 
'  prefDifles;  but  cannot  contradiA  tl^m. '  xgi,  192. 

'Heir. 

Cannot  be  of  the  ^plf  t^od-  396  to. 508. 
ForTnerly  tliis  was  otberwifc^  and  UiA  A^it  by  the  half  b)o9d 
itilglfit  inherit  of  IpinO?  by  d^fccnt  ftofli  the  ft^r,  thoi^gh 
xiotby  purchat.  3.96."  v/Pr^Qg?a|Siv)i». 
TKe  heir  fhall  AQt  be.difinh^nted  ^ut  W  nef^ilfaaj  ip^jp^cfi* 
'  non'.     Vide  Will  et  pajjim^  and  v.  ImpTicati^x^ 

HoUi^g  W0;. 

If  ao  adHon.  bfi  brought  on  t)^  ^Cute.  &.r  doubte  vpf^  tor  t^jw^ 
years  holding  ove'r»  the  jury  may  find  for'fo  much  99* 
upon  the  evidence,  the  tenant  appears  to  have  overheld 
beyond  the  term,  provided  they  fipd  not  beyond  what  as 
laid  in  the  declaration.  276. 

H(n(fe. 

Every  man^s  houfe  is  l^is  caftle.   v.  the  cafe  of  General  W^- 

tarit.  •  '  ■      ^ 

This  rnaxim  con^ned  to  thofe  w,hQ(e  domicile  it  is ;  fpr  it  is 
not  the  fancj^uary  of  a  ft?^nger. 

ontpr  dooct 
^ars^te  ^psirt- 
'  ments  of  lodgers.   382.  ' 

The  maxim  nqt  to  tie  extended  by  any  latitudj:  of  cosibilJC- 
'*  tion  againfi  arrefts  upon  legal  proce(s.  382^ 


not  the  fan<J^uary  of  a  ft?^nger. 
Held  th^t  the  privilege  of  the,  door  belongs  to  the  ontpi 
and  not;  td  the  other  doors,  though  o\  the  fepars^te 


Hou/es. 
Difordcrly,  the  fource  of  evil,  public  and  private.  2355, 

Imfimtm.    (Neceffary.) 

E|xplain^4  tQ  he,  a  certain  and  undoilbted  implication ;   bgt 

not  fuch  as  left  it  ftriifUy  impoffible  to  be  othervvile.  444- 
Implication  of  malice,    v.  Malice  implied. 

InMUmeM. 
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IndUlmeni. 

Setting  forth  that  on  fuch  a  day  plaintiff  was  a  jaftice  of 
peace,  and  that  .the  defendant  at  «  iWfliom  holdea  at  B,  be 
the  count Y  A,  then  and  thm  iai^  fuch  wortU»  badfiff  waat 
of  certainty  of  rime.  129. 

That  two  may  be  included  ii|  indi(9ment  fi>r^aii  afiault 
againft  two.  v.  171. 

Where  in  an  indi<5hnf  nt  by  the  accidental  omiffion  of  a  let* 
ter  a  feolible  word  is  made  infenfible.  though  in  the  ?ery 
gift  of  the  charge  if  the  jury  may  be  clear  of  the  mean- 
'  ing,  held  that  it  fliall  not  vitiate  the  indi(5fanent ;  oiber- 
ivife  when  one  word  which'  has  a  meaning,  though  im* 
proper  and'nonfenfical  ix^  th^  place  is  fubftituted  for  ana* 
ther.  785, 786.  '         ^ 

JnjunSicn. 

Does  not  determine  the  title  or  merits ;  but  is  to  flay  preTent 
wafle  or  mifchief /fff^nf;  lite,  14^. 

Jn/olvem  An. 

A.  owes  money  to  B,  and  C.  is  difcharged  under  the  infelTent 
acft ;  and  gives  a  note  to  D.  truftee  kt  the  benefit  of  S.  tliis 
is  no  extingiiifliment  of  the  old  debt  aiyl  creation  of  a  new; 
but  an  additional  fecurity  for  the-  old :  And  the  perfon  of 
the  debtor  remains  free  ^n^er  the  benefit  of  the  acl.  ▼.  ^7- 

Court  never  grants  the  infotv^ts  lefs  than  the  fiill  allowaxKX, 
which  is  in  their  difcrct\o|x  by  the  itatute.  348. 

Where  a  perfon  has  a  beneficial  poft  though  not  ftri(Sly  af 
fignable,  he  ihould.do  his  beff  to  fSfppff  of  it  before  he 
claims  the  benefit  of  the  infolvent  aj^.  348. 

Serjeant  of  the  militia  does  not  feem  to  b^  a  place  within  tlic 
infolvent  a<5l.  349.  .  ^  . ' .      .     1 

Time  pf  payment  on  Monday,  is  put  by  way  9f  indance  in 
the  a<5i ;  another  day  will  do^  provided  it  be  weekly.  349.- 

Debt  due  before  difcharge,  but  to  be  paid  after  he  is  difcharg- 
ed by  the  aA  v.. 433,  434. 

It  feems  the  place  of  waiter  to  the  commiffioners  of  the  cuf* 
toms,  is  not  within  the  a<*^.  436.  fed  qtuere: 

Held  that  attachment  for  non-payment  of  cofts  in  a  criminal 
fuit  on  $  IV.  M.  c,  II.  was  difcharged  by  the  infolvent 
debtors  a<5t.  650, 
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Informatim. 

Coon  will  not  grant  iiifonnatioh  upon  doubtful  eyidence.    65* 
Party  applying  for  an.  information  againft  another,   ihould 

conu;  {JurehaAds.    75.  v.  Maxims,  v.  148. 
71)e  court  will  hot  aifiil  a  cotnplainant  in  ah  eittrao^rdinary 

way,  where  he  has'beeh  obliged  to  do  that  juftice  he.ought 
-    <d^  tovcr  done  himfelfi  thot^gh  irregularly  obliged*  Qiid  has 

been  the  caufe  of  the  a<fl  complained,  and  it  does  not  ap* 

pear  to  have  been  done  maU  animo.  147. 
Not  proper  to  be  granted  in  xl\e  cafe  of  a  very  poor  perfbn. 

155- 

Not  proper  to  try  a  civil  right  1  unlefs  the  parties  ftand  out 
againh  a  trial  at  law.'  184.      '     ' 

Court  will  not  gnint  an  information  when  the  maner  charg- 
ed, if  proved,  will  amount  .ro  a  felony  which  ought  to  be 
tried  in  the  courfe  of  common-law;  253. 

He  w^o  applies  ibr  aa  in&rpiat)on  muft  not  have  kin  behind. 
273. 

Upon  a  motion  for  zi{  infovmation,  the  original  papers  fhould 
not  be  annexed  to  the  affidavit ;  but  a  copy. 

Court  will  not  grant  it  where  information  is  oi&red  undet 
falfe  or  ambiguous  colours  5  where  the  ivords  fairly  admit 
a&votirable  interpretation;  where  the  complainer  comet 
late ;  where  he  comes  ecmally  chargeable ;  where  the  party 
charged  is  fo  poor  that  he  would  be  overborne  by  the  ex- 
pence  ;  where  th^  matter  itfelf  is  not  of  importance,  for  pub- 
lic example  in  an  extraordinary  manner.  Vide  the  places 
cited  above,  and  p.  393,  394. 

Will  be  granted  agarnft  papers  publiihed  to  prejudice  a  caufe. 
465.* 

Infwrance. 

Where  a  perfon  infures  and  afterward  the  vefTel  is  loft,  and 
he  writes  after  the  lofs  to  increafe  the  infurance,  and  thb 
letter  \%  dated  on  a  night  where  no  poft  goes  out  from  the 
place,  and  the  next  day  in  the  public  papers  of  the  place, 
ihe  lofs  appears,  and  the  perfon  applying  to  increaie  the 
infurance,  does  not  withdraw  the  letter  nor  give  notice  of 
the  lofs,  this  is  fo  fufpicious,  that  in  a  cafe  with  thefe  cir- 
cumftances  where  there  had  been  a  verdicft  for  the  defen- 
dant, who  obtained  the  increafed  infurance,  the  court  grant- 
ed a  new  trial.  212,  213. 

Tn  November  1722,  A.  chartered  the  fhip  Thomas  and  Matthew^ 
.  and  agreed  to  freight  her  for  Seville,  and  back  again. 

The  plaintiffs  and  many  others  fhipped  a  cargo  on  board  and 
innired  the  fame,  with  provifions  againft  lofs  by  f^orms 
and  perils  of  the  fea,  &c.  and  againft  barratry.      In  the 

policy 
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policy  k  is  declared,  that  itihoil  not  be  void  l^  rcafon  of 
any  flaw  in  the  veflel  unknown  to  the  aflltred. 

The  fliip  iaiicd  in.  D^embcr  tJJZy  and  went  toGuemfey, 
where  the  captain  took  .in  a  quantity  of  brandy,  which  he 
eaeant  to  run  by  wj^y  of  dafldeftine  trade  ;  the  night  fol- 
k»vix^  they  fpri^ng  a-leak,  which  drove  theoi  into  Dart- 
moo-th^  from  whence  tiicy  went  to  i  ■■  ■  ■»  ■  in  Cornwall, 
wherQ  the  brandy  w-a&  £aized  bj  the  aMthority  of  the  cufiooi- 
houfir. 

By  the  bad  weather,  ic.  the  fkip  was  nsndercd  unfit  (or  the 
voyag.e>  which  had  bwn  partly  profecuted  after  potting 
i»to  Cornwall - 

The  parties  came  to  au  agreement  that  the  infurance  (hould 
cominue^  and  prote<ft  their  good*  in  their  return  to  Lou- 
don. 

The  goods  were  fpoiU  wh^empoa  this  a(5Uo».  was  brought 

Three  counts  were  laid. 

Firft  of  damage  tQ  ^e  fliip  by  fbnixs,  &q.  whereby  tie 
g^rlods  were  fpoilt. 

id>  Of  rhe  fhip  fpringing  a»leak  in  her  voyage  from  Dartm0cttIi# 
whereby,  &c, 

5d-  THtJt  by  the  fiaud  and  barratry  of  the  maftcr  the  good* 
,  were  fpoilt.       *  » 

The  underwritef »  contend^  that  thi»  wa*  only  a  fimple  de- 
viation of  the  captain,  not  fraudulent  as  againft  the  owntrs, 
and  was  neither  merely  accidental  nor  barratry,  being  no 
fnwid.  againft  the  ONvncr*.  . 

The  infured  infifled  that  it  wns  either  accidental  lofi,  and 
trhe»  they  were  entitled  to  recover  under  the  general  tetms 
pf  the  infurance  againft  ftonns*  &c.  or  elfe  it  was  barratry. 

It  came  out  upon  the  trial,  and  was  found  by  the  jury  un- 
der the  dire(51ion  of  the  judge^  that  the  voyage  dT  tlie 
captain  to  take  in  the  brandy  was  with  the  privity  of 
Pf'lJles  the  owner  of  the  hulk,  but  without  the  privity  of 
Dijf^ivln  who  chartered  the  veflel. 

Aud  they  found  a  verdi(5l  for  the  plaint iffi. 

On  a  morion  for  a  new  trial,  the  court  was  of  opiaiofl  th^i 
the  verdidl  was  right. 

Wliar  was  charged  on  the  captain  and  found,  it  was  agreci 
could  not  hgve  been  barratry  as  under  the  infurance.  If  it 
had  b?en  with  the  privity  of  the  owner,  for  he  fhould  not 
have  recovered  againft  his  own  order  or  confent ;  bat  that 
here  IVilUs  was  not  the  owner;  but  Darwin  who  freighted 
under  the  charter  parry  was  the  owner,  /rt?  ijld 'cice. 

That  barratry,  in  the  general  fenfe  of  commercial  natioas 
and  in  our  books  as  far  as  it  had  been  touched,  feemed  to 

,    mean  fomerhing  fraudulent  or  criminal,  whereby  the  in- 
terefts  of  perfons  concerned  in  the  voyage  or  in  the  ft*P 
were  preil!dic^d  i 
■      *  But 
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But  that  it  was  tiot  neceflfary^it  (hould  be  a  fraudulent  or  cri- 
minal ac5i  imcnded  agrainR  theperfons  whbftfffered  ;  it  was 
en«>ugh  if  it  w  as  a  fhatid  and  a  crime,  and  they  fuflained 
damjrge,  though  the  datnagfe  not  intended  againf!  them  ; 

Aflfd  feffHer  (though  Mr.  Jtiftice  H^ilfts  feemed  to  doubt,  but 
agfeetl  The  fubnaYKrlai  tnerits  v^ere  anfweped  aWd  oujvht  tiot 
to  be  difturbed)  rhecoutt  u-bs  clearly  of  opinion  that  the 
fu^rvenient  d^.mages  need  not  refult  dire(5^1y  and  immed^;- 
atcly  from  the  crimititil  0^,  but  that'  all  damages  after- 
wr^r'i^  happening,  which  might  by  any  poflibiliry  others' 
tvlle  not  have  happened,  (hall  ^elare  back  to  the  original 
fraud,  and  be  ifftputedas  its  confequenccs.  v.  631  10648. 

IrrevctiXnc^. 

Opprobrious  words,  fpoken  by  party,  counfel  or  witnefs^  irre- 
\elant  to  the  caufe,  will  be  puni fried.  56. 

Irrejuhriiy. 

May  be  waived  if  you  continue  the  pi^ocefs  on  the  other  fide, 
as  if  it  had  not  been  committed.  236. 

On  a  common  appearance,  proceeding  to  plead  admits  regu- 
larity of  the  appearance.  237. 

You  fhould  complain  of  rt  on  the  firft  opporttmity.  323,  333. 

Wliere  there  had  been  an  irregularity,  and  the  party  who  fuf- 
fered  by  it  came  late  and  without  merits  complaining  of 
furpri«e,  the  court  difmifTed  the  application,  telling  them 
that  they  came  out  of  feafon,  to  inform  the  court  they 
were  furprized  into  doing  jufticc.  333. 

Where  a  bill  is  filed  againft  one  as  attorney  of  B.  R.  who  is 
attorney  of  C.  B,  this  feems  error,  and  not  irregularity.  653. 

Judge. 

Words  fpoken  by  a  juftice  of  peace  to  a  gi^nd  jury  very  im- 
proper, not  fubjecl  to  an  indi<51ment  becaufe  fpoken  in  the 
Execution  of  his  office ;  but  if  he  had  been  a  county  juf- 
tice, they  might  have  a  ground  to  apply  to  the  great  feal 
to  remove  him  from  his  office.  56. 

Words  fpoken  by  a  judge  in  the  execution  of  his  office  arc 
not  a<51ionabie.  56. 

Judgment. 

Where  there  are  two  defendants  convi(3ed  under  the  fame 
indi(5biient  for  the  fame  offence,  the  court  will  not  psoceed 

e  to 


i: 
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to  judgment  agatnft  one  fepai^tely,  iinlels  the  otber  caoM 

appear  by  my  raafonable  intendment.  44. 
Suffering  judgment  by  default,  admits  the  faA  and  the  brnr 

to  be  agaiim  yon  t  and  you  cannot  ofier  affidavits  in  denial 
,  or  juftificaciGai,  but  yotf  may  to  extenuate  and  mitigate.  82. 
Judgment  in  iteiand  npon  a  Jbill  of  exceptions  s  held  that  ic 

ought  not  to  have  been  given  1  but  wmn  given  the  coan 

would  not  reverie  it.  34.  » 

udgment  foreign,  v.  Foreign  judgment, 
udgment  of  B.  R.  and  execution  thirreon  (et  afide,  the  plaint 

in,  the  writ  being  lai^  **  before  our  juftioes  at  Weftminfter," 

whereat  it  ougl^  to  have  been  **  before  ourfeives  at  Weft- 

*•  minftef  or  wherefoeyer,  &c.**  p.  184. 
Of  corporal  punifhment  not  to  he  pronounced  againft  a  per* 

£>n  in  his  abfence.  400. 
.    Judg^ient  relates  to  the  firft  day  of  term.  v.  654. 

yudjment  Interlocutory, 

A  regular  judgment  not  to  be  called  a  (happing  judgmcr.! 
where  there  is  no- fraud.  I4S- 

Juryman  put  upon  the  pahnel  above  «:ighty  years  of  age,  di^- 
chargea  by  the  court,  aij,  214. 

Jujiices  of  Peace. 

The  court  will  rtqt  fiifier  them  to  be  haraflfed  xirAit  color- 
able pretences.  j8  to  4a. 
But  where  any  thing  doubtful  appeara  in  their  condnft,  tho 

the  court  in  ti  doubtful  matter  will  intend  favourably  fe 

magiftrates  in  the  truft  of  public  juftice,  they  will  not  pun* 

iih  the  complainant  with  coffs.  v.  4i. 
Not jprotedled  by  law  in  a<Ss  done  under  pretence  or  iolour  « 

office.  243. 
A  juftice  may  commit  oxi  complaint,  but  in  ftri<3  fbnn  tw 

complaint  ihould  be  in  writing.  143. 
He  may  commit  on  his  view  without  complaint,  if  kck^ 

reafon  to  apprehend  the  peace  will  be  broken,  thougH  ^ 

aiflually  broken.  243. 
All  officers  adling  under  a  jufticc's  warratnt,   within  theju- 

rifdi(5lion  of  the  juftice,   are  within  the  proteflion  of  "* 

ftatute  24  G.  2.  V.  2 $2. 
They  muft  fhew  a  juft  and  reafonablc  caufc   for  refuw^© 

licences.  315. 

^  ^  May 
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May  plead  the  general  iOue  to  a(5)ions  brought  againft  them, 

aud  give  the  fpecial  matter  in  evidence  ;  and  if  verdidl  is 

for  them  they  ihall  have  double  coRs.  373. 
A  man  who  a^s   as  attorney   fhould  not  a6t  as  juftice  of 

peace  ;  but  this  extends  not  to  charter  mftices.  620. 
For  more  concerning  the  jurifdiflion  of  juitices  v.  Bridges.  Con- 

vi(5lion,  &c. 

i 

Latitat. 
Perfonal  fervice  neceflary  in  the  firft  procefs  in  latitat.  253. 

.  Larcin^. 

tf  iafrer  goods  are  fold,  and  eameft  or  the  whole  fum  paid,  a 
perfon  takes  out  part,  though  before  a<5tual  delivery  to  the 
*  buyer,  or  ko  any  to  cohvey  to  him,  this  is  grand  or  petty 
larciny,  according  to  the  value  taken  our,  tho*  the  goods 
may  be  remaining  in  the  warehoufe  of  the  feller :  For, 
after  the  fale  is  conipleted  by  eameft  paid,  the  pofleffion  of 
the  feller  is  the  poffeflion  of  the  buyer.  601,  602.  v.  Tro- 
ver and  Specific  Performance. 

Lea/e. 

From  the  firft  of  June  for  three  years  begins  on  the  fecond 
and  ends  on  the  firft.  276. 

Lejjfee. 

If  leflee  hold  over  aftfer  notice  from  the  landlord  that  in  cafe 
of  holding  over  beyond  the  day  in  the  notice  he  (hall  pay 
an  incrcaied  rent,  the  holding  over  is  an  aflent  to  the  new 
rent,  and  the  landlord  fhall  recover  it  in  an  aiflion  for  ufe 
and  occupation.  1 54. 

Vidc^olding  over,  v.  Rent. 

Legacy. 

Double. 

Where  a  lefs  furti  is  given  by  will,  and  afterward  a  greater 
by  codicil,  or  in  general  a  lefs  fum  by  one  inftrument  and 
a  greater  by  a  fubfequent,  as  where  there  are  two  codicils, 
and  different  fums  given  in  both  to  the  fame  perfon,  the 
prefumption  is  in  favour  of  the  devifee  as  to  both  :  And 
if  the  heir  would  take  either  funx  from  the  devifee  he  muft 
e  z  prove 
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I 

btove  an  ademption  of  it ;  and  ib  it  ieems  if  a  greater  (unl 
be  given  firfl  and  afterwards  a  lefler.  Otherwife  where  in 
the  fame  inftrament,  or  equal  fums  in  difierenc  inihuroeDts; 
for  then  the  proof  lies  on  the  devifee  that  both  were  be* 
queathed.  13010133. 

Letters. 

where  there  is  a  poft-town  that  town  conftitiites  the  limits 
of  delivery ;  and  the  mafter  of  the  office  there  is  bound  to 
deliver  letters  to  all  perfons  within  that  town.  And  he 
cannot  charge  any  thing  beyond  what  is  provided  by  the 
a<51  of  parliament.  753  to  755. 

Vide  Parliament. 

Libel. 

Where  being  in  cuftody  is  not  an  excufe.  778  and  780. 
That  publifher  is  ignorant  of  the  contents  goes  for  nothing. 

544.     It  may  indeed  on  circumftances  be  a  mitigation,  but 

it  cannot  jufiify  to  the  adlion.  762,  763. 
The  impotence  of  the  libel,  both  in  the  writing  itfelf  and  in 

the  ftrength  of  the  characSers  it  attacks,  is  no  excufe  for 

it.  778. 
A  libel  on  King  tVilliam  and  Queen  Mary^  efpecially  as  inftni- 

ments  of  the  revolution,  is  punifhable  now.  778. 
If  the  meaning  is  clear  to  the  jury,   mifdating  of  feiSs  or 

omiffion  of  letters  in  \V^ord3  will  not  make  it  lefs  a  libel.  77S. 

v.  780. 

Liberty. 

For  violation  of  liberty  no  price  is  a  compenfation  j  whe- 
ther it  be  by  confining  a  perfon,  or  beating,  wounding, 
or  otherwife  ill  treating  him,  in  his  body  or  reputation, 
which  he  has  a  right  to  enjoy  freely,  or  by  opprefling  him 
and  depriving  him  of  his  juft  rights,  in  any  kind.  v.  7741 
and  V.  Damages,  Libel,  General  Warrants,  Maxims,  &c. 

The  laws  of  this  country  will  not  endure  the  violation  of  li- 
berty in  the  perfon  of  a  firanger,  no,  nor  of  a  (lave  refident 
here ;  for  they  know  not  flavery,  nor  fuffer  it  to  breathe  in 
the  air  of  England,  v.  Negro,  and  the  exception  of  viDen- 
age,  now  obfolete. 

Limitation  of  Time. 

A  year  obferved  to  be  the  common  limitation  iif  penal  ftamrc^ 
where  a  moiety  goes  to  the  informer  and  a  moiety  to  the 
poor.  330. 

Vide  Statutes  of  -Limitation, 

Lktr0y 
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Library  Property. 
Vide  Abridgment. 

Madhoufes. 

|*rivate,  not  authorized  hry  law  (note,  this  was  before  the  late 
a<5l).  The  keepers  of  them  excufed  by  a<5ls  of  necefiicy 
under  the  judgment  of  proper  perfons  in  a  proper  manner. 
73—75-  79- 

Madftm. 

Any  man  may  commit  a  perfon  who,  under  the  vifitation  of 
God»  is  a  lunatic  furioufly  mad,  to  prevent  mifchief.  243. 

But  the  removal  of  a  lunatic  is  under  a  fpecial  power  given, 
to  two  jnftices.    ibid. 

Malice, 

Implied.  What  it  is,  and  its  confequences.  v.  64$.  and  v. 
Ipfuraiica. 

Majority. 

The  majority  at  common  law  is  not  of  the  whole  body,  but 
of  thofe  prefent.  3»66. 

Mandwtms, 

Will  not  be  granted  to  do  that  which  is  likely  to  be  done  with^ 

put  it  by  confent.   148. 
The  court  refufed  to  grant  a  mandamus  to  admit  a  deputy 

parifh-clerk.  434, 
Mandamus  will  go  to  reftore  a  perfon  removed  from  a  free^ 

hold  before  it  was  competent  to  remove  him.  551. 

Marriage, 

]^ond  with  penalty  engaging  not  to  marry  any  but  the  obligee 
void,  becaufe  againft  policy  and  realon;.the  obligee  not 

engaging 
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engaging  to  marry  him.  V.  the  cafe  of  Lmg  v.  Dennis,  in 
Sir  James  Burrow's  Reports,  publifhed  fincc  the  page  was 
printed  which  is  referred  to  in  the  note  above,  ana  particu- 
larly fee  2055  to  2057.  And  vide  alfo  the  cafe  of  ic^'^ 
and  Peers.  2225  to  2234,  which  feems  the  very  cafe  meant. 
Vide  feme, 

Jllafler. 

Mafter  may  juftify  in  aflanlt  that  he  inferpofed  in  defence  of 
his  fervant,  whom  the  plaintiff  was  beating ;  for  the  duties 
gf  the  relation  are  reciprocal,  21  $,  216. 

Majler  and  Fellows. 
Difputes  concerning  tle(5lipn  to  be  tried  in  the  King's  coi^rt. 


V.  25.  , 


Maxims. 

No  man  fhall  be  a  judge  in  his  own  caufe.  63. 

Etreme  niceties  very  proper  in  furtherance,  very  bad  in  hin- 
derancf;  of  jufiice.  70.  v.  Table  of  Maxims. 

'«$?'  P^Cf^  ^  Jylioha  peccahit'  in  toto  caufa  is  not  to  be  taken 
.  generally,  and  it  is  lefs  to  be  admitted  in  civil  caufes  than 
in  criminal  charges,  and  lefs  in  civil  upon  thedefenfive  fide, 
which  is  favourable,  than  upon  the  adverfe,  in  which 
greater  nicety  fhould  be  ufed.   146. 

1.  Apices  juris  non  funt  jura. 

2.  Summum  jus  fumma  injuria,  v.  327,  328. 

3.  LiBERTAS     NOK     RECIPIT     JfiS  T  IM  AT  10  N  EM. 

4.  Ceffanie  caufi  eejfat  caufatum,  401. 

5.  liemo  lucrabitw  de  injuri  fui  proprid.  v.  645.   • 

6.  AUegans  turpitudinem  fu^m  nm  ^  audiendus  to  be  taken  in 
a  rel^rained  fenfe.  v.  342.  757,758. 

Vide  paffim,  and  v.  The  Tabl^  of  I\laxims. 

Merchants. 

Cuf^om  of,*  part'  of  the  general  law  of  nations.  639.  v.  Infu 
ranee. 

Morality. 

Whatever  offends  againfl  the  order  and  good  morale  of  for 
ciety  is  an  offence  againft  the  law  of  ^ng/and,  and  puniih- 
^ble  at  CQmmon  law.'  385. 
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^jeAment  by  mortgagee  not  confidered  af  adverfe  agauil}  the 
tenant.  364,  36$. 

Motion. 

^nrhat  tegularly  is  to  be  had  on  plea  ought  not  to  be  taken 

upon  motion.  65. 
V^hat  is  hard  and  unfavourable,  in  a  view  to  confcience  and 

enquiry,  the  court  will  not  not  {ufl&r  to  be  taken  upon  mo/: 

tion,    V.  Gaming,  2.  and  y.  Coverture. 

Naval  Stores. 
Vide  ftatutes  concerning,  and  v.  Broad  Arrow. 

Nfgro. 

pannot  be  fent  out  of  the  kingdom  of  Ep^lanJ  againft  hi( 
W'ilL  19.  -  ^ 

New  Trial. 

Will  not  be  granted  in  every  cafe  where  the  verdiiS  is  again(| 

evidence.  146.  391,  457,  529. 
To  grant  a  new  trial  fuppofes  at  leaft  that  the  vcrdicfl  was 

againft  evidence,  or  the  evidence  improper  to  have  been 

laid  before  the  jury.  1 58. 
Upoh  a  new  difcovery  n^y^.  too  late  to  move,  if  you  apply 

in  regular  time  after  the  difcovery.     x6o. 
]^nfufBciency  of  counts  ground  for  arreft  of  judgment ;  not  of 

new  trial.  371. 
Ought  not  to  be  granted  where  the  charge  is  of  a  criminal 

nature,  and  the  defendant  has  been  once  acquitted.  391. 
The  court  will  not  grant  ^  new  trial  where  the  jury  have 

found  againft  the  form,  though  they  have  been  wrong  in 

fo  doing,  if  they  have  found  according  to  the  merits  and 

fubftantial  juftice*  521. 

Nott'ReJidence. 
S^queftration  of  the  benefice  no  excufe.  602,  603.  v.  Statutes. 

Notice. 
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Notice.    '^ 

Kaxne  of  plaintiff's^  ajttm:ney  not  in&rted  in  notic^  of  a  \mc 

of  latitat  vitiates  the  notice.   58. 
A  motion  for  judgment,  as  in  cafe  of  a  nonfuit,  upon  the  i^ 

G.  2.  c.  17.  held  to  be  notice  \yiihin  the  ftatute.  265. 
If  no  body  can  be.  found  on  whom  to  ferve  iwtice  of  ejefl- 

ment  you  may  ftick  it  up  at  the  door.  266  and  272. 
Of  ejc(5mient,  :held.gpod  at  the  houfe,  though  the  premifles 

lay  in  another  county.  301. 
Keia  that  where  there  were  joint  owners  notice  ought  to^be 

ferved  upon  both;    at  leaft  where  they  lived  in  feparaic 

houfes.  30  £. 
Of  declaration  in  ejecfbnent  not  to  be  delivered  to  farant  of 

infane,  but  to  committee.  4Pf , 

Nu/ance, 

A  man  (hall  not  have  a  private  a^ion  for  a  copnmon  or  pulh 
lie  nufance.  556.* 

•    Gr^r  0/ Nifi  Prius. 

Explanatory  words  not  to  be  added  to  the  order  when  it  is 
made  a' rule  of  court;  but  if ,  neceflory  they  muft  be 
made  a  feparate  ^jule.  151. 

Order  of  ^Jhns- 

Application  to  remove  by  artiomri.  within  what  time.  544. 

Original'  (Writ.) 

5uit  by,  wfierc  bad.-  52, 

»  Oujler.     (Afhial.) 

Held  that  it  rti'ay  be  prefumed.  768,    v.  Tenants  in  commop 

Outlawry. 

When  you  come  to  reverfe  you  muft  have  the  record  in 

court.  V.  348. 
Vide  370. 
Pcrfonal  appearance  not  neceflary  to  reyerfe,  except  in  treafon 

and  felony.  372,  520,  521. 

"^  Error 
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Error  in  fadl  the  attorney-general  may  be  permitted  to  allow, 
though  the  error  alledged  he  not  true  j  otherwife  error  ii^ 
law.  V.  521. 

Owner. 

Wherever  the  lawful  property  may  be  identified  and  traced 
out  the  owner  (hall  come  ^d  recover,  when  the  thing  has 
been  unlawfully  converted  and  changed  :  For  though  the 
pofleffioivhiis  been  changed  the  property  is  not.  Nor  will 
feizure  into  the  hands  of  the  crown,  in  fiich  cafe,  be  a  bar, 
v.  759.  Trover.  2,  3. 

Parent. 

If  the  father  appears  improper  to  have  the  cuftody  of  the 
child,  and  the  child  be  of  too  tender  years  to  choofe  for  it-, 
fclf,  the  power  of  the  court  of  B,  R.  is  difcretionary  in  aflign- 
ing  the  cuftody  of  the  child.  749. 

The  power  of  the  parent  is  fubordinate  to  the  power  and  au- 
thority of  the  ftate,  in  education  of  the  child,  as  in  other 
^•efpedts.  749. 

PariJh'Clerk. 

|t  feems  appointment  of  parlfli-clerk  needs  not  to  be  in  writ- 
ing- 434- 

Parliament, 

Motion  to  ftay  proceedings  till  the  event  of  a  petition  touch- 
ing the  caufe  depending  in  parliament  refufed.  436. 

Powers  derogatory  to  private  property,  though  by  ac5l  of  par- 
liament by  one's  own  reprefentatives,  to  be  very  ftri<5^1y 
conftrued,  and  not  extended.  442. 

INo  man  can  demand  a  duty  without  an  a<3  of  parliament. 
754.  V.  Letters,  v.  Taxes. 

Partnerjhip. 
^very  partner  is  liable  jointly  and  feverally.  82. 

Patent. 

It  does  not  feem  to  hold  tme  that  a  patent  cannot  be  granted 
for  a  new  invention  fuperadded  to  an  old  one.  39$., 

Pauper. 
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Pauper. 

Convicflion  of  return  of  pauper  Oiould  appear  to  have  been  b^ 
confeffion,  oath,  or  view  of  the  junice  hirafelf ;  and  \x 
ihould  appear  that  he  retamed  without  certificate.   S4. 

]^rivilege  of  peerage  will  be  noticed  without  pleading.  49. 

Penci  ASlion. 
Vide  Tythes.  v.  Statute^. 

Peremptory, 

A  petemptory  is  always  underflood  ib  as  to  be  without  prcjuT. 
dice  to  juftice.  262,  263. 

Perjury. 

Mull  not  only  be  a  &lfe  fvy^ring  upon  oath,  and  in  a  court 
having  authority  to  adminifler  an  oath,  and  in  a  matter 
which  is  material  to  the  f:A4fe,  but  it  muft  be  a  wiUul  and 
deliberate  falfe  fwearing :  For  jf  a  man  in  the  Jimry  of 
evidence,  or  from  defe<5l  of  memory,  fwears  falfe,  by  error 
or  furprize,  this  is  not  perjury  ;  for  t^iere  muft  be  the  mind 
of  fwearing  falfe  to  make  it  perjury ;  and  then  it  will  k 
perjury,  even  if  a  man  fwears  to  a  tru^  fe<fl,  if  it  can  be. 
proved  that  he  believed  it  to  be  falfe. 

Vide  773.  it  aLhi. 

Pew, 

In  prefcribing  for  a  pew  it  is  not  neceflary  to  alledgr  that  he 
and  his  anceftors  have  always  been  accuftoraed  to  repair; 
for  it  is  only  evidence  :  And  perhaps  the  pew  never  want- 
ed repair.  423. 

Plaint. 

Defendant  ought  to  remove  with  caufe ;  plaintiff  may  witk- 
out.  520. 
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Pleading. 

Acftion  againfi  a  tenant  for  breach  of  cove|[iant  in  not  repair'* 
ing  the  demifed  premifTes.  Plea  that  the  landlord  dia  not 
amgn  him  materials— bad  ;  (or  he  fhould  have  {hewn  that 
he  aiked  :  And  fo  plea  that  there  were  none  proper  to 
which  he  had  a  right ;  for  this  is  putting  the  ifiue  not  up* 
on  the  fafl  but  upon  the  law.  43. 

Plea  of  ritfu  per  defcent^  how  giyen  by  the  flatute.  v.  264. 

Plea. 

It  feems  to  be  the  practice  that  delay  to  demand  a  plea  does 
not  hinder  your  (Igning  judgment  tn^  inftant  after  you  have 
demoded  it,  333. 

pBjfefm. 

Long,  the  effects  of  it.    315. 

Pofleflion  is  very  favourable  as  a  rule  of  certainty  and  an  evi* 
dence  of  rights  and  for  quieting  difputes.  33^. 

PoJfMities. 
ASignable  under  circumftances.    v.  43. 

Pofthumous. 

Held  that  the  flatute  of  IV.  aids  only  in  cafe  of  remainders* 
398. 

PoJl'Office. 
Vide  Letters,  and  v.  Statutes. 

Powers. 

Expreffion  of  what  the  law  implies  though  not  exprefled,  in 
the  deed  under  which  the  powers  are  derived,  or  by  which 
they  are  refervedj  Ihall  not  prejudice '  the  execution  of 
powers.  319. 

'  Preatnbk* 

Vide  Statutes,  ConftroAion  of 

'  Brtrogativi. 
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Prerpgative. 

fThe  rulo  that  the  half  blood  fltail  iiot  infacrit  doesrxiotaffid 
-  the  fnoDeffion  to  the  crown.  39& 
Will  never  prejudice  juftice,  or  die  rights  of  the  fiibjeA.  90. 

PrefcriptioUi 

Cannot  be  where  the  creation  of  the  thing  in  which  it  is 
claimed  is  within  time  of  memory.    76,  77. 

PrefwnptioiL 

Held  that  putting  in  the  name  of  a  nephew  in  a  leafc  renew- 
able for  lives  carried  prima  facie  a  prefumption  only  that 
his  name  f^ood  as  tniftee  ;  but  that  this  might  be  repelled 
by  parol  evidence,  ihewing  that  he  was  intended  to  take 
for  his  own  benefit.  230  to  23:^. 

Prefumption  from  non-payment  of  intereft  upon  a  bond  is 
within  no  fhitufie.  of  limitations ;  but  will  depend  upon  cir- 
cumf^ances  and  evidence.    390. 

Of  right  of  foil  in  an  highway  through  a  manor  held  to  be 
in  favour  of  the  lord.  35^.  Rut  it  is  not  conclufive. 
Where  there  are  owners  of  each  fide,  and  no  body  can  fpeak 
to  the  antiquity  of  the  road,  or  th^  property,  the  prefump- 
tion changes,  and  is  in  favour  or  the  owners  on  each 
fide.    358  to  360. 

Prefumption  that  he  who  has  ieparate  fiftery  is  owner  of  the 
foil.  364. 

On  a  writ  of  right  that  may  be  a  prafutDptipn  which  is  not  a 
bar. 

Prefumption  of  fatisfacflion  by  difcontinuance  on  elegit.  6;i. 

Every  thing  (not  contrary  to  the  known  fadi)  is  to  be  pre- 
fumed  againft  a  perfon  who  will  not  Ihew  his  title.   523- 

Vide  Evidence. 

Prifrm. 

The  court  of  B.  R.  has  power  over  all  the  prifons  in  the  king- 
dom ;  and  they  are  all  of  them  the  prifons  of  the  coun. 
436. 


Pfivilegr. 
Of  a  member  of  parliament,  v.  1 56. 


pf 
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Of  a  party  or  witnefs  attending  procefs  in  going,  continuing^ 
aT>d  returning ;  and  this  prote(5\ion  afforded  a  lady,  brought 
up  by  habeas  corpus,  agaiim 'her  huibaitd.  v.  434,  435. 

Prohiluiion. 

Where  the  foundation  and  principal  fubje<5t  of  the  fuit  is  an 
eccleliaftical  matter,  and  the  temporal  ^ight  only  an  inci- 
dent, the  eocleiiaAical  court  fhall  proceed  as  long  as  they 
will  try  the  matter  as  the  common  law  would  have  done 
in  fuch  cafe,  in  refpedl  of  .that  which  is  temporal  (for  there 
is  no  defect  of  original  jurifdi(5lion) ;  but  ir  they  refufe.to 
try  it  as  the  commoti  law  would  have  it  tried  a  prohibition 
IhaU  ifTue. 

Prcperty, 
Vide  Owner. 

ke-Entry. 
Shall  only  operate  as  a  fecurity  for  the  rent.  319. 

Relatiofi. 

Vide*  Judgment. 

RenuHfider. 

Crofs-remainders  may  be  between  more  than  two  where  the 
intent  is  plain.  112. 

Between  two  the  prefumption  is  in  favour  of  crofs  remainders; 
between  more  than  two  prefumption  is  againft  them  :  But 
either  may  be  repelted  by  evidence  of  intent. 

Reporters. 

The  concurreht  teftimony  of  reporters,  be  they  good  or  bad, 
is  of  great  weight.  420. 

Republicaiion. 

A  codicil  ivitli  three  witnefles;  and  thefe  words,  **  1  defire 
"  this  may  be  taken  as  part  of  my  will,"  amounts  td  a 
republication  of  the  will,  606,  609, 

A.  has 
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/.  has  lands  in  A.  A.  and  C.  which  he  devifes ;  aficrwarfi 
^e  parchaies  lands  in  D,  and  makes  a  republication  of  his 
will.  This  can  have  ho  efe<*t  on  the  after  purchafed  landj 
in  D.  where  he  had  none  at  the  making  of  the  will.  609. 
V.  Revocation.  6. 

A,  makes  hfc  will,  with  a  general  refiduary  claule ;  and  after- 
wards is  admitted  in  fee  to  a  copyhold  eftate,  which  he 
fiirrenders  to  fuch  ufcs  as  he  (hould  by  his  laft  will  and 
teftament  dire<5!,  &c. 

After  thef  furrender  he  makes  a  codicil,  attefted  by  three  wir- 
nefles,  and  having  thereby  given  ah  annuity  and  his  houfe 
and  furniture  at  //.  to  Mrs.  C.  Z>.  he  goes  on,  "  And  do  ratify 
»•*  and  confirm  all  the  devifeS  and  bc^Uefts  which  I  have 
**  made  in  my  laft  will  and  teftament,  except  what  I  hare 
**  hereby  altered :  And  I  do  dire<5^  that  it'may  be  annrx- 
"  ed  and  taken  as  a  codicil  to  my  will." 

He  had  no  copyholds  at  the  time  ftf  making  the  will. 

H^ld  a  republication  by  the  ftatute,  the  codicil  being  fub- 
fcribed  by  three  witnefles.  752. 

Reputdtirm. 
Vide  Damages,  LibeL 

Rejlitutiofu 
Vide  Trover,  a. 

Return* 

Of  two  nihits  and  judgment  thereupon  is  not  good  without 

teal  notice,  where  it  is  to  chargp  an  executor  with  aflcts. 

30s  to  313. 
The  court  not  fo  ftriift  upon  the  returns  of  inferior  courts  as 

formerly.  431. 
Diftin(5lion  between  returns  of  mefne  procefs  and  returns  in 

execution.  332,  333. 

Reverfiott. 

Powers  given  under  a  fettlement  to  make  leafes  of  pitfcnt 
and  not  of  future  interefl,  and  fo  as  the  fame  go  with  and 
be  incident  to  the  remainder  and  reveriion.  Refervaiion, 
with  a  view  to  the  execution  of  thefe  powers,  held  goo4 
being  made  to  the  tenant  in  pofleffion  of  the  fircehold,  hii 
heirs  and  affigns :,  For  that,  both  by  reafon  and  aarh^- 
ties,  heirs  and  affigns  meant  thofe  to  whom  the  remaia- 
der  and  reverfion  fhould  go  under  the  fettlement.  319. 
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Revocation. 

t.  As  to  make  a  will  thn^  muft  he  animus  teftanJi^  a  mind 
and  intention  to  make,  fo  to  revoke  a  will  there  muft  be 
wtimus  rtfvocamS,  a  mind  and  intention  to  revoke.  And 
though  (ince  the  ftamte  ^  wilt  can  neither  be  made  nor  re- 
voked without  performance  of  the  requifites  prefcrifaed  by 
the  ftatilte,  yet  all  the  forms  of  making  or  of  revojiing 
mufi  be  accompanied  by  a  found  and  free  mmd  (fo  far  free 
as  to  be  under  no  compulfion,  terror  or  deception,  as  to 
the  adi  done,  in  doing  of  it) :  And  there  mult  be  an  in- 
tention in  the  teftator,  in  making  or  revoking  his  will,  to 
make  or  revoke  $  which  muft  in  both  inftances  accompany 
and  direcfl  the  form  to  make  either  a  good  will  or  a  good 
revocation.  470,  4^1. 

2.  A  revoking  will  revoked  fets  up  the  former,  as  a  repealing 
fiatilte  repealed.  57$,  5^6. 

3.  ^.  devifes  eflates  in  ftrid^  fettlement  j  he  afterwards  makes 
a  new  contra<5^,  and  then  by  his  codicil  paflfes  the  eftates 
purchafed  under  that  contract  to  the  fame  ufes. 

After  this  he  unites  the  equitable  eftate  which  he  had  before 
by  truflees  to  his  ufe  to  the  legal  eftate,  by  making  an  ab- 
folute  purchafe  to  himfelf  in  fee.  This  is  not  fuch  a  change 
of  eftate  as  will  operate  a  revocation.  609  to  617. 

4.  Conltruiftive  revocations  againft  the  intent  ought  not  to  be 
indulged :  And  fome  decifions  of  that  fort,  mifhnderflood, 
of  oVefftrained,  have  brought  a  fcandal  upon  the  law.  614. 
V.  alfo  igi  and  297. 

5.  A.  declares  his  will  void  unlefs  he  return  from  Ireland  i 
held  that  it  was  not  revived  by  his  return,  but  required  a 
pofitive  republication  to  fet  it  up. 

So  when  a  feme  fole  makes  her  will  and  marries,  the  a<S  of 
marriage  merges  her  will,  and  it  does  not  revive  by  the 
death  of  her  hufband  without  republication.  667. 

Of  revocations  on  change  of  eftate  by  a<ft  of  law.  399. 

Marriage,  with  birth  of  a  child,  held  a  revocation,  v.  p.  171. 
v.  the  cafe  of  Chriftopher  v.  Ckriftopher^  mentioned  in  4  Bur, 
2171,  and  asain  2182,  to  have  been  determined  by  Lord 
Chief  Baron  rarfcr,  Mr.  Baron  Smytfie^  and  Mr.  Baron  Adams ^ 
dkjfnaiinti  Mr.  Baron  Perron ;  and  afterwards  to  have  had 
the  concurrence  of  Sir  Eardley  IVilmot  and  Lord  Chief  Juftice 
De  Grey^  that  marriage  and  a  child  is  a  revocation  of  lands, 
which  is  ftronger  than  of  perfonalty.  Of  perfonalty  there 
are  feveral  cales,  as  Lugg  and  Lugg^  Overbwy  and  Overhury, 
and  Eyre  t.  Eyre^  that  marriage  and  iffiie  are  a  revocation : 
For  which  V.  4  5j/r.  2169 
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->  (iVo/f,  The  cafe  of  Glaziir  v.  Glazier^  when  I  fent  the  note  tcJ 
^      the  prefs,  mentioned  575,  15716,  ahd  in  this  table,  was  not 
**     then  pubiilhed  by  Sir  James  Burrwi\  I  believe.     But  it  is  in 
bis  fourtli  volume.  2512  to  2515] 

River. 

A  navigable  river  is  the  king's  highway  for  the  u(e  of  himfelf 
and  his  fubjeifls.  556. 

Rules  of  Praflice. 

It  fecms  four  days  to  put  in  bail  mratt  exdufive  of  the  re^ 

turn  day  :     And  if  the  lall  day  is  a  Sunday  then  the  whole 

of  Monday.   190. 
If  time  of  exception  againfl  ball  is  out,   tind  you  have'  not 

jufiified,  y6u  cannot  juftify  after  the  timb  allowed;  but 

you  may  avail  youffelf  to  ftop  an  attachment  againfl  the 

Sheriff  v.  224. 
New  trial  to  be  moved  withtrt  four  days.  23d. 
A  perfon  who  rc^fufes  to  admit  evidence  whicli  is  only  foriftally 

neceflary  to  be  fhewn  incurs  cdfls.  v.  248. 
When  a  rule  is  made  abfilute  you  can't  answer  it,  but  muft 

move  to  have  it  difcharged  if  you  want  to  be  clear  6f  itJ 

eifed,  and  have  fufficient  grounds.  26  J. 
There  muft  be  exceptions  from  the  Irteral  mieaniitg  of  every 

rule,  where  the  letter  would  work  ah  injnftice,  or  contra- 
'     d\6\  the  fpirit  of  the  rule :     And  therefore  the  conn  re- 

fufed  to  difcharge  'out  of  cuftody,  for  want  of  ptoceecKiij 

againft  a  priioner  within  two  terms,   where  there  was  a 
'    miftake  by  two  being  of*  the  fame  fumame.  274. 
Time  of  trial  will  be  enlarged  where  a  witnefs  cannot  be 

cortie  at,   and  rhe  other  party,    thougK  the  witnefs  was 

abroad  before  the  a(flion  commenced,  and  not  returned  fincc, 

rcfufes  to  admit  the-eflecfi  of  \\h  evident:e. 
Not   to  have  a  non-precedendo    for  want  of  tratjfcribing ;  till 

yo'o  have  firft  a  certificate  there  is  no  tranfcript.   «9. 
No  fpecial  arguments  to  be  entered  tlie  iaft  paper  day  of  the 

terno.   370. 
When  you  move  for  a  rule  to  ftew  caufe  the  day  befcnt  ib« 

laft  cA"  the  term  the  rule  n\uft  be  drawn  fpecially  for  the 

laft  day.   436. 
Rules  designed  to  pfevent  fraud  Ihall  never  be  applied  to  the 

l^irpofe  of  efre<5ung  it.  62^. 
When  the  fhcriff  is  ruled  to  bring  in  the  body  he  has  faur 

days  exclufive.  631. 
Vide  alfo  653.  and  v.  Amendment,  Notice,  Declaration,  K«» 

Jud^^nenr,  Sheriff,  New  Trial,  Superfedeas,  &c. 

ScanJalw* 
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ScanMum  Magnatum. 

A  p^f  may  lay  his  a<5lion  fof  this  offence  againft  him  where 
he  pleafes :  Buton  juft  ground  of  fufpicion  that  there  cannot 
be  a  fair  trial  Ihe  venue  ihall  be  changed :  otherwile  not. 
V.  aio^axi. 

f 

Servant. 

'Shoemaker  employs  a  man  to  make  up  ihoes  (or  him,  and 
retains  him  oy  the  piece,  and  -this  petfon  being  hired  by 
another,  and  leaving  his  former  fervice,  the  work  unfiniih- 
ed,  an  aAion  will  lie  (though  not  on  the  ftatute  of  Eliat.) 
for  (educing  him  from  that  his  former  fervice.  493  to  49  s- 

Settlement. 

Marriage,  v.  Deed,  Confideration.  .    ' 

Parifli  hiring  from  ftatute  fair  to  ftamte  fair  feems  a  good 
hiring  by  the  year  to  gain  a  fettlement^  54. 

Sheriff. 

Anfwerable  lor  the  a(5is  of  his  deputy.  8t. 

Return  rmn  9ft  tmnntui  with  the  name  of  IherifTs  of  the  laft  year 
is  a  &lfe  return  by  the  iheriffs  of  the  prefent,  83.  v.  Re- 
turn. 

Indemnity  given  for  a  year  to  fecure  the  (hcriff  againft  the 
ajfls  ot  his  bailiff.  Afterwards  the  perfon  undertaking 
gives  notice,  difliking  the  perfon  employed,  that  if  the 
warrants  are  delivered  to  that  perfon  he  will  not  abide  by 
his  indemnity,  this  notice  left  at  the  oftice  of  the  under 
clerk  to  the  under  iheriff.  Held  that  the  IherifT  was  not 
bound  :  And  that  the  perfon  who  had  given  this  indemnity 
could  not  difcharge  htmfelf,  unlefs  by  the  confent  of  thoie 
in  who(e  behalf  it  was.  given.  ai$  to  2a8. 

Not  entitled  to  poundage  if  judgment  irregular.  253. 

His  remm  not  traverfable  ;  but  you  may  have  a<5tion  for  falft 
return.  371. 

Not  entitled  to  poundage  till  the  goods  are  fold.  333. 

Slander. 

A  woolcomber  not  ftated  to  be  a  labomer  muft  be  intended  ta 
buy  wool,  and  to  be  a  trader.  322. 

f  Dedatation,. 
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Declaration,  whereas  he  is  a  woolcx>niber,  and  a  perfon  had 
agreed  with  him  for  a  certain  quantity  of  wool,  the  de- 
fendant well  knowing,  &c.  aiyl  intending,  &c.  fpoke  of 
him  (laying  a  colloquiiun)  **  he,  inuendo  the  plaintiflj  is 
**  not  worth  a  penny,  and  he  will  run  away."  The  court 
fcemed  to  think  the  declaration  fufficient,  and  the  words 
a(5lionable,  and  would  not  take  away  from  the  plaTntiff  the 
benefit  of  the  verdidl  in  his  favour.  322,  323. 

Slavery. 

Cannot  be  fuj^^orted  by  moral  or  politick  reafons;  and  in 
this  country  can  be  no  further  irfaintafned  than  pofitrre  law 
will  fupport  it.     Somirfei'^  cafe  p.  19. 

The  only  (pedes  of  (lavery  which  can  now  exifl  in  England 
is,  if  a  man  will  confefs  himfelf  a  villain  in  grofs  in  a  court 
of  record,  v.  p.  12  and  19.  v.  Vrllenage. 

A  flave  in  another  country  is  not  a  flave  in  England;  and  the 
judges  will  not  from  analogy  to  any  (pecie  of  (lavery  that 
ever  did  exift  in  England,,  conflrue  him  to  be  a  Save  in  a 
certain  qualified  degree;  for  this  country  knows  of  no 
(lavery  in  any  degree  not  exprefsly  limited  and  prcfcribed 
by  the  pofitive  law  of  England,  p.  17  to  19.  v.  Contract. 

Specificatimu 

Vide  Patent. 

Specific  Performance. 

Equity  will  not  decree  upon  a  bare  agreement  by  parol,  nrtt 
in  part  performed  though  it  appear  ever  fo  clearly.  808. 
unlefs  upon  the  ground  of  fraud.  814. 

Part  performance  is  not  the  tendering  of  conveyances,  but  it 
muft  be  fome  adl  done  as*  in  a(?iual  execution  of  the  cja- 
tradl;  not  towards  the  execution.  813. 

(Letter)  I  will  give  16500I.  Aultver — ^I  will  not  take  Icfs 
than  17000I.  Ahfwer  returned,  1  will  give  17000L  This 
is  not  an  agreement  executed  in  writing  within  the  ftatutc 
of  frauds,   v.  786  to  814. 

The  time  of  payment  Is  very  material^  and  where  tlie  time 
has  been  over  paflfed,  equity  will  n'>t  afiift  the  perHw  wh') 
has  overpalled  it  in  his  demand  of  a  fpecific  performance. 
813.'  • 

^Vhe^e  circumflances  are  greatly  altered  fi nee  an  agreement, 
equity  will  rather  leave  the  party  injured  by  non-perform- 
ance to  his  damages  «t  law,  than  decree  a  fpecific  per- 
ibrmance. 

If 
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If  you  read  the  confeQion  of  an  agrttemesr  by  anfwefr,  you 
mufl  read  all  relatiye  to  the  agreement.'  789. 

"Where  an  agreement  appears  in  notes  or  letters,  or  by  coiv  ] 

iefiion  in  defend^At's  anfwer,  the  court  frequently  enforces  \ 

the  fpecific  perfunpance  5  but  rhrn  it  muft  appear  fully  an4  | 

completely,  fettled  ih  all  points.  801.  . 

"Where  .a  perfonhas  declared  he  will  mt  iHl  to  fuch  an  one  , 

bat  Cor  r^ady  money,  and  another  dandefiinely  attempts 
to  puTcbafe  for  the  perfon  fo  refufed,  and  the  money  is  not 
ready ;  fuch  tranfaction  is  fraudulent,  and  the  court  will 
not  inforce  ^he  performance  of  an  agreement  fo  obtained. 
V.  786  to  814. 

Payment  of  eameft  or  delivery  of  pofleflion  of  part,  comes 
under  the  idea  of  part  performance,  v.  809  and  v.  Trover. 

Stamps, 

Vide  p.  i<$. 

Want  of  namps  does  not  avoid  a  deed  ;  but  only  hinders  its 
being  given  in  evidence  until  (lamped.  341.  v.  Statutes  con- 
cerning bills  of  exchange. 

Statutes. 
General  Rules  of  GonfiruAion. 

1 .  Statutes  on  the  fame  fubjecft  are  to  be  conftrued  toge- 
ther.  371. 

a.  The  conftruAion  of  private  afls  of  parliament  is  to  be 
governed  by  the  principles  of  common- law,  applied  to  the 
fubjc(5l  in  a  manner  analogous  to  the  niles  of  interpretation 
in  a  private  deed  or  conveyance,  v.  416. 

3,  Prelum piion  of  a  general  meaning  not  exprefled,  nor  na- 
'  tu rally  implied,  is  very  unfavourable  and  not  to  be  received, 

at  leaft  upon  a  penal  ftatuce.  534. 

4.  In  favour  of  the  liberty  of  the  fubjeift  ovght  to  be  liberally 
conftrued.  650. 

Though  the  preamble  be  generally  a  key  to  the  ftatute,  yet 
it  does  not  always  open  all  the  parts  of  it,  but  foraetimes 
the  legiflature  having  a  particular  mifchief  in  view  to  pre- 
vent, which  was  the  firft  and  immediate  obje<5l  of  the  fta- 
tute recites  that  in  the  preamble,  and  then  goes  on  in  tlie 
body  of  tlie  8(51,  to  provide  remedy  for  general  milchiefi 
of  the  fame  nature,  but  of  different  fpecies  not  exprefled 
in  the  preamble,  nor  perhaps  then  \n  contemplation.  783. 

Concerning  bail  and  bail-bond.  v.  4  &  5  Ann.  p.  395. 

Bills  of  exchange,  v.  5  &  6  W.  &  M.  9.  21.  f.  $.  9&  10  W. 
3.  c.  X  7.    3  &  4  Ann.  c.  9.  f  4, 

'^  z  Concerning 
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Concerning  huildutg,    i  a  G.  3.  v.  330. 

Concerning  charchwardens.     v.  3  Car.  i.  c.  3.  f.  a«     at  J.  i- 

c.  7.  f.  5.    V.  p.  209. 
Concerning  cofts.    v.  23  G.  a.  c.  33.  f.  19. 
Cofts  on  attachment,     v.  5  W.  &  M.  c.  1 1 .  f.  3. 
Againft  fraudulent  conveyances,     zy  Eliz. 
Concerning  diftr^Ies.   v.  51  H.  3.  ft.  4.    52  H.  3.  ft.  1.  c.  15. 

9E.a.  ft.  I.  c.9.  52H.  3.  C.4.  3E.  I.e.  16.  I  &2P.  &M. 
.    c.  12.    $2H.3.c.22.    3E.1.C23.     28E.I.C.  12. 
lyCar.  a.  c.  7.  f.4.    2W.&M.C.  5.    8Ann.  c.  14, 
1 1  G.  2.  c.  19.     ao  G.  2.  c.  43.  f.  23.     27  G.  2.  c.  20  &  c,  43- 

f.  23.  V.  p.  201  to  203. 
Of  Exemption  from  fervitig  on  juries,  v.  13  E.  1.  c.  3?^.  52 

Concernmg  eftates  /iir  auter  we.    t.  29 Car.  2.  c.  3.    v.  p.  237. 
Concerning  exportation  of  corn.    v.  51  H.  3.   ft.  6.     34  E.  3. 

c.  20.    I  &  2  P.  &  M.  c.  j.    17  R.  2.  c.  7.     4H.  6.  c.  5. 
Vide alfo  20  H.  6.  c.  6.    23  H.  6.  c.  5.    5  &  6  E.  6.  c.  14.   i  EHr. 

c.ii.f.ii.     5  Eliz.  c.  5.      I  J.  I.e.  25.  f.  a6.     3  Car.   I. 

c.  4.  f.  24,     laCar.  2.  c.  4.  f.  11.    ijCar.  a.  c.  7.    I  W.  3. 

c.  12.     10  G.  3.  c.  39.     V.  p.  530  CO  536. 
Concerning  theExcife  andcuttoms.  v.  i2Car.  a.  c.  23.  1.G.3, 

ft.  I.  c.  I.      15.  Car.  2.  c.  II.  f.  17.      22  &  23Gar.  2.  c.  5. 

f.  9.     15  Car.  2.  c.  II.  f.  2.  10.  16.  17.  19.  21.     16  &  17 

Car.  2.  c.  4. 
Additional  excifes  expired,    v.  22  &  23  Cat.  2.  c.  $.    aoCar,  2. 

c.  2.     I  W.  &M.  c.  24.    2  W.  &  M.  ft.  2.  c.  3.  &  c.  10. 

3W.&M.C.  I.     5W.&M.C.7.    7&8W.3.C.30. 
Vide  For  other  matters.   22  &  23  Car,  2.  c.  5.  f.  8  &  14.  i  W. 

&M.  ft.  I.e.  24.    2W.&M.  c.  3.    4W.&M.C.  8.    sW, 

&>!.  c.  20.     4A.  c.  6.     iG.  I.e.  12.     7&8W.  3.  c.  30. 

8&9W.3.  c.  19.     18G.2.C.  26.  f.  8.     loG.  3.  c.  44. 
For  further  matters,     v.  12  &  13  W.  3.  c.  12.      6  G.  1.  c.  4. 

10  A.  c.  19.  r  122.  c.  26.  f.  75.    6G.  I.e.  27.  f.  7.     II  G.  I. 

c.  30.  f.  2.  10.  32.     12  G.  I.  c.  28.     I  G.  2.  c.  16.  f.  4- 

loG.  2.  c.  17.     19G.  2,  c.  34.     iiG.  3.  c.  51.     20  G.  2. 
.  c.  52.  •  32G.  2.  c.  17.     33G.  2.  c.9.f.  16.     iG.  3.  c.  7.f.  r, 

5G.3.C.43.     8G.3.C.32.     10G.3.C.32.     12G.3.C.4. 
Againft  embroidery  imported  from  abroad,     v.  3  E.  4.  c.  4. 

4E.4.C.1.     22E.  4.  c.  3.     I  R.  3.  c.  10.     5EU2.C.7.    15 

01  i4Gir.  2.  c.  13.     22G.  2.  c.  36.  V.  p.  199. 
Againft  fraud  21  J.  c.  19,  f.  11 .     29  Car.  2.  c.  3.     13  Eliz.  c.  5. 
.    10.  20. 

Vide  30  G.  2.  c.  4.  v.  p.  27 1 .  of  the  abufe  made  of  this  ftamte 
.  againft  gaming,  v.  12  R.  2.  c.  6.  11  H.  4.  c.  4.  17  E.  4- 
c.  3.  33  HL  8.  c.  9.  2  &  3  P.  &  M.  c.  9.  f.  16.  Car.  2.  c.  7. 
9  A.  c.  14.  a  G.  2.  c.  28.  f.  9.  12  G.  2.  c.  28.  13  G.  2. 
c.  19.  f.  3.  18  G.  2.  c.  34.  25  G.  a.  c.  36.  30  G,  2.  c.  24- 
f.  4. 

Conceding 
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Concrening  juftices.    7  J.  i.    a4  G.  a.  c.  44. 

'Vide  $  G.  a.  c.  18.  f.  1.  that  they  ihali  not  be  attomies* 

Concerning  infolvent  debtors,  v.  3^  G.  2.  and  v.  5  6^  3.  9G,  3« 

<s  26,    -uG.  3,     .  ^  -  .    ,  - 

Of  limitation. 
%i  Ja.  c.  16.  T.  Afliunpfit* 
Concerning  mortgages,   v,  7.O.  2.  c.  20. 
Naval  ftores.     9G.  i.  c.  8.  f.  3  &  4. 
Non-refideiice.   ^i  H.  9,  c.  .13. 
Coiiceming  overfeers.    v.  43  Eli?;     24  G,  2.  cj,.44.  .  ?7  G.  a, 

c.  20. 
Concerning  poor  and  parilhes.    1 3  &  14  Car.  2. 
Coj^ceming  pawnbrokers,  v.  13  E.x.  ft.  5.  i  J.  i.  c.  21.    21  J. 

c.  i7..f.  3.     I  a  A.  ft.  2.  c.  ;.6.  f.  2.    6&7  W.  5.  c.  17.  T.  7, 

8  &  9  W.  3.  c.  20.  f.  60.     6  G.  1.  c.  18.  ir.  aj.  &  f.  a4.  27, 

28.    7  G.  2.  c.  8.  f.  9.  '  24  G.  2.  c.  40.  ^f.  12.    30  6,  2. 

24.     3a  G.  2.  c.  24.  f.  2. 
For  the  prefervation  of  animak.  v.  37  H.  8.  c.  6.   9G.  i .  c.  22. 
■   31  G.  2.  c.  4a.  V.  p.  204. 
Concerning  pleading,     v.'j  J.  |.  c.  5.     ai  J.  x^  c,  12.    v.  p. 

236- 
CoAcemlng  the  poft-ofEce.  izC^.  a.  c.  35.   9  A.  c.  10.  3 G.  i. 

c.  f:    4G.  a.  c.  33. 

Statutes  Penal. 

Vide  a3  G.  2.  againft  feducing  artificers,  p.  394. 
Concerning  repair  of  bridges,     v.  22  H.  8.  c.  5.    v.  Juftices. 

V.  p.  aJS. 
Concerning  rogues  incorrigible,  v.  la  A.     13  G...I.  c.  23.  f.  8* 

V.  p.  342.  . 

Concerning  (ervants.     $  Eliz.  c.  4. 
Set  off  2  G.  2.  c.  ;r2.  f  i  3.     J  G.  ^.  c.  30.  f  28,     . . 
Concerning  tythes.    v.  j8E.  3.  ft.  3.  c.  7.  45  E.  3.  c.  3.  i  R.  2. 

c.  13.    5H.  4.  c.  XI.    7H.4.  c.  6.    27H.  8.  c.20:    32 H, 8. 

c.  7.     27  H.  8.  c.  ax.     37  H.  8.  c.  12.     a  &  3  E.  6.  c.  1%. 

f.  X2.     31  H.  8.  c.  i3..r  I.'    22  &  ^3  Car.  2.  c.  15.     3  Wl 

&M.  c.  3.     II  &  12  W.  3.  c.  16.     I  G.  X.  ft.  2.  c.  x6.  f.  2. 

7&8W.  3.  c.  6.    4  A.  c.  27. 
Trial  14G.  2.  c.  17. 

For  felony  where  the  party  efcapes  into  aitother  county  and 
'  the  goods  ^re  found,     v.  24  G.  2.  c.  55.     X3G.  3.  c^  31,.  f.4. 

V.  alfo  2&3E.  6.  c.  24.  ^ 

Concerning  unifbrriiity.    13  &  14  Car.  2.  c.  4I 

■ ,         r         :  '  ;         ■ 

Summary  Proceedings* 

Muft  proceed  upon  mutual  benefit  dnd  equity.  329. 

Surulajf. 
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'     *•'  Siimtay:    • 

Appears  not  a  good  day  for  appointment  of  of lifters,  v.  6i8 
to  6ao. 

Wri^  of  error  is  not  a  fuperfedeqfs  to  e,xeci;:ion,  unlcfi  bail  be 
*  •  put  ih  witfah  fotir'dayS.    75^-  ^ 

Wi!l  no(  jcarry'tRfttes  of  a^/Uffefeii^  ^aii^ne  fr/>mt^o%  ex- 
\  prcflccl  m  tlic^premines.    jv  ^98,  39^. 

•  '*'  '".*''' 

On  a  fpccjal  verd^L^  ;  a(5Uon  for  tnonfiy  had  and  rcc<4v«d 

The  jury  find  tHt  ittand  or  Grenada  in  the  poifeflion  «f  the 
FTenc{i»  andUcQnquered  by /he  Britiihjarnas  m;iy6iZ;  Th/^ 
find  it  fun  encf^rednpon  articles  of  cagitul^hon^cMi  time  jih 
of  February  in  the  fa  id  year. 

And  that  by  thofe  articles  they  .^re  recognized  as  Bririft  fob- 
jecf^s  and  to  be  governed,  by  their.then  prefem  laws,  until  his 
JVlajefty's  pleafure  (hoqld  be  farther  jcnpwn  j  they  af^  ^cW^y 
their^propetry  and  tji'e  la'thS  privilege*  as  in  the  other  le^ 
ward  rflan(fe.  "  Ana  to  wliat  r^ates  to  taxes  add  impofls, 
they  are  referred  to^  the  6th  article,  which  giyeS  them  st 

■    above   "hifertftchficd    t*he'  fame  privileges  with  the  leffwsrd 

.  iflands.  And  the  natiyes  may.  fell  their, lands,j  pt-ovided  it 
be  to  Briiifh  fubjeds,  and  retire.   '      ^ 

They  find  the  irfaty  of  pcacc.'.of'  th<e  io!h  of  Fefaruary  ilf}* 
^  cedlngj  Canada:  bf  Acadia;  and  the  iflands  amopgfi  \\hl^h 
"  CJreiiada^  to  the  King  and  twvn  of  Great  Britain. 

A  Ad  thiy  rffid  a  proclamation  of  tlie  ICing,  of  Great  Brira'n 

\  ^e  7th  of '(>6loDer  '  i76j,*^promiting*a  Vgiflative  aflerobly 
'as  fvjon'  iC^  tl\e  ftate  and  circimift^ncesof  th^  new  govern- 
ments (amongft  which  Grenada  is  included)  \Vottld  admit  1 

.   and  that  in  the  mean-while  perfons  inhabiting,  or  refin- 
ing to  the  |aid  colonies  ynay  confide,  in  the  royal  pro*^^" 
'  tion,'  for  thfe  fchjoyment  of  the  "benefit  of  the  Engliin  laws» 
for  the  adminiftration  of  wl^ich .  courts  of  judica^ture  arfl 
ordered  to  be  Creeled.  •  --  .  • 

They  find  alfo  a  proclamation  of  the  26th  of  March  i7"4' 

directing  a  furvey  of  the  ifbn<i^  land  a  divifion  into  pa- 

rilhes  and  diftri<fls  ;    with  other  provifions  for  the  knlc- 

ment  ai)4. beneficial  cul|uri^  ifas^cjiC       \  , 

^   '  And 


A  Table- of  the  Principal  Nfattcrs; 

And  farther  th^  find  Letters  Patent,  of  die  9th  of  April 
1764,  appointing  Ro^jcrt  Melville,  Efq^  to  be  a  governor 
of  Grenada,  tjie  Grenadines,  Dominica,  Tobago  and  St. 
Vincent's ;  and  diredling  him  to  govern  accaraing  to  his 
infirudions  received  and  to  be  received,  and  according  to 
fuch  reafonable  laws  as  (ball  be  made,  by  the  advice  ^nd 
copfejit  of  the  council  and  ademblY  of  the  iflands  under 
his  government ;  and  empowering  him  with  the  advice  and 
co.nient  of  council,  and  as  foon  as  circum  Aances  ihall  admit, 
and  when»  and  as  often  as  need  {hall  reouire  to  fummon 
and  call  general  aflembllps  of  the  faid  iflands,  Jointly  or 
feverally,  to  be  chofen  by  the  authority  of  the  freeholdeff| 
refpecHively ;  and  to  the.  governor  and  council,  with  the 
adyjce  and  confent  of  the  aflembly,  to  make  Ipws  for  th^ 
xrelfare,  peac^  and  .good  government  of  the  faid  iflands^  ' 
jointly  or  feverally,  as  near  as  may  be  according  to  {he 
laws  of  England. 
And  they  find  that  Governor  Melville  arrived  in  the  ifland  on 

the  14th  of  December  1764. 
And  that  an  aflembly  of  the  laid  ifland  was  held  in  the  latter 

.   .end  of  the  year  1,765. 

But  they  fanher  find  that  his  Majefiy  by  his  letters  patent  of 
the  2oth  of  July  1 764,  ordered  and  appointed  an  impoft 
or  cvftom  of  four  and  an  half  in  ipecie  for  every  hundred 
weight  of  all  dend  coruraodities  of  the  produce  of  the  faid 
iflgnd  of  Gren^d^,  that  fliould  be  fhippedofffrom  the  fame, 
in  lieu  of  all  cuftoms  and  ^mpofls  uppn  goods  exported 
pndjra ported  under  the  authority  of  the  French  King.i  re» 
citing  that  fuch  impoft  is  paid  by  Barbadoes  and  the  other 
leeward  iflands,  and  commanding  the  governor  and  officer} 
of  the  cuftoms  frovT^  lime  to  tim*^  tor  the  tirpe, being  to 
_co(le<5l  and  rpQ^lve.xhc  fame  under  fuch  penalties  apd  for- 
feitures ;  and  in  fucK  maiiner  asi  in  the  above  mentioned 
leeward  iflands,  and  appointing  the  continuance  of  the 
poll-tax  levied  under  the  French  King. 

And  the  jury  find  the  faid  impofts  of  four  and  a  half  per  cent, 
as  above  mentioned  was  and  is  paid  in  the  ifland  of  Bar- 
badoes, ahd^  the  ieeword  Carribee  iflarndsj  by  virrue  of  aifls 
of  aflembly  of  rhe  faid  iflands  fet  forth  in  the  v«rdi<5i.  . 

/^nd  they  iind  tke  eltafa^iflnnent  of  a  cuflom-houfe  and  ollicerft 

roin  the  ifland  of  Grenada. 

JkjBjA  they  Tarrher  find  that  the  plaintiff  k  tt  natural  bom  fub- 

'.  jcdi  of  the  King  of  fi»earBrTrain*>  and  thaf  on  the  3d  of 
March  1 763,  he  purchafcd  a  plantation  in  the  faid  ittmd, 
in  purfuance  of  the  articles  of  capitulation  and  treaty  of 
peace. 

And  they  alfo  find  that  certain  fugars  of  the  plaintiff  of  the 

growth  of  the  faid  ifland  fubfequent  to  .the  ggant,  and  r*- 

'•''''■'*  '    " '  glftcririg 
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giftering  of  tht  letters  patent  of  the  aoth  of  July  aboie 
mentioned,  Were  ihipped  off  from  thence ;  and  that  the 
defendant,  beine  then  and  there  a  colleflor  of  the  faid  duty 
for  the  ufe  of  his  Majefty,  received  the  fame;  and  that 
the  faine  is  the  money  mentioped  to  be  had  and  m:eivcd 
to  the  plaintiffs  ufe  for  vhich  th^  a<5lion1s  brought;  and 
I  that  the  defendant  hath  not  paid  over  the  fan-.e  to  the  ufe 
of  his  Majefly,  but  on  notice  of  the  a(51ron  intended  to  be 
brought  hath  with  the  confent  of  his  Majefty's  attome)- 
general  kept  the  farne  in  his  hands,  for  the  purpoie  of  tt)- 
ing  the  queftion  arifing  upon  fa(5ls. 

And  whether  the  faid  impi>ft  were  lawfully  impoled  or  nor, 
the  jurors  are  ignorant  and  pray  the  advice  of  the  coart. 

And  if  upon  the  whole'  matter  f:^und  it  Ihall  appear  to.  the 
court,  that  the  impoft  or  cuftom  aforefaid  was  not  lawftilly 

•  impofed ;  then  they  fay  the  defendant  did  undertak<»  and 
promife,  as  the  defendant  has  in  his  plea  ailedged  i  and  alfcfs 
the  plain»'iff*s  damages  at  5I.  and  cnffs  at  40s. 

But  if  the  court  be  of  opinion  the  impoff  was  lawfii!,  tf»<?n 
they  find  the  defendant  did  not  undertake  in  a  fnanner  2nd 

„  form  as  by  the  plaintiff  in  hi$  plea  ailedged.  v.  th^  ca/e  ai»d 
arguments  from  65$  to  738. 

Determined  by  the  court, 

I  ft.  That  the  King  by  his  prerogative  might,  before  the  pro- 
clamation of , the  7th  of  Ocftobe^  1763,  have  laid  the  im- 
pod  in  que^^T^n  upon  Grenada  as  a  conquered  counrrv,— 
without  confcnt  of  the  parliament  of  England,  or  ^A  odhe 

'  people  of  Grenada,  iii  thei^  aflembly  or  otherwife,— by  his 
prerogative. 

Hut  2d.  that  after  the  faid  prodaraarion,  and  before  the  pa- 
tetJt  of  the  toth  of  July  1764,  for  laying  'on  the  fmpo/'t 
'  the  King  had  precluded  himfelf  from  fo  doing ;  and  thcie* 
fore  that  the  faid  impoft  wfiS  void.    73?  to  748.. 

I ..  In  common,  though  feveral,'arr  but  as  one  perfon  or  1^) 

in  law.    401.         ; 
z.  The  pofleflion  of  the  one  in  the  ^fteflioii  of  the  orhefi 

and  will  prevent  a  bar  being  incurred  under  the  ftamte  of 
.    limitations ;  but  not  fo  where  the  pofieffion  of  one  has 

been  adverfe  to  the  title  by  cenancy.    768,  769.  y.  Afl»a^ 
,    onften 

Teftament.   , 
Diftiniflion  between  will  and  teftament.    v.  Will. 
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7W/. 

Toll  for  corn  malr  fhall  be  confidered  as  com ;    becaufe  afl» 

of  parliament  have  fo  confidered  it,  othenvifc  the  fpccifi-^- 

cation  makes  it  a  new  thing  ;  and  therefore  flour  was  not 

liable.    72.  • 
Of  a  lighthoufe  not  rateable,  becaufe  the  toll  is  not  locally 

relar^  to  the  parifli.    78. 
For  toll  traverfe  a  confideration  muft  be  laid.    464. 
Where  a  confidtration  is  laid  yot  muft  prove  it  as  laid  ;  even 

in*  cafes  ^vhere.it  was  unneceflary  to  have  laid  any.  464. 
Confideration  of  being  bound  to  repair  good,  without  alledg- 

ing  a<5^uaf  reparation.    46$.  * 

After  verdi<51  confideration  \y  111  be  prefumed,  dither  the  faxnr 

as  laid,  or  a  good  one,    465.         ' 

Trial. 

Slight  caufes  of  delay  will  not  be  allowed  after  notice  given 
of  trial.    58. 

Where  the  evidence  is  pofitive,  and  greatly  preponderates  on 
one  .fide,  the  court  will  not  incline  to  grant  a  new  trial  in 
the  firft  inftance^  but  you  may  indid  the  witnefs  of  per- 
jury.  87,88. 

Trial  at  bar  will  not  be  gvanfed  where  the  party  applying  tp- 
&fes  to  ccnftnt  to  the  ulual  ^erms  of  mutual  juftice  and 
convenience.    ^$9*    « 

Granted^  and  will  be  granted  out  of  an  iflUable  term  upon 
proper  OGcafion.    I  $9* 


1  rover, 

%,  Suppofes  a  lawful  coming  by  xht  goods  demanded^  and 
an  unlawful  converfion.    89. 

Detention  againft  lawful  demand  prefumes  converfion.  ibid. 

2.  Trover  is  good  to  recover  where  a  felon  has  ftolen  goods, 
and  changed  them  into  notes,  If  the  note  clearly  appears 
to  be  the  producft  of  the  fpecific  goods  1  and  the  owner  of 
the  goods,  who  has  proiecured  to  convi^on,  and  has  omit- 
ted to  pray  reftitution,  fhall  recover  them  in  trover,  though 
feized  into  the  hands  of  the  King»  by  an  adion  againft 
the  fheriff.    89*  90. 

J.  i^.  buys  plate  of  B.  the  defendant,  and  gives  him  9  draft ; 
for  which  i#.. gives  receipt  as  for  ca(h.  A.  pawns  the  plate 
to  C.  the  plaintifiT,  who  was  a  pawtibroker  ,  fhewing  him 
the  receipt  as  evidence  of  his  title,  on  which  C.  took  the 
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goods  in  pawn.  The  draft  mmed  otit  afterward  to  be  a 
bad  one;  for  A.  had  no  money  with  the  banker.  ^.  was 
tried  on  the  ftarute  for  procuripg  under  falfe  pretences  on 
an  vndid^nient  preferred  by  the  defendant  B.  ;  Jie  was  «>n- 
vi(5ted,  C.  the  plaintiff  producing  the  goods.  ^.  the  de- 
,  fendam,  upon  this  tof^k  and  detained  them  i  A.  brought 
his  a(flioii  of  trover  thereupon— And  held,  "  that  he  fliould 
"  recover;  for  that  the  pnoperty  was  »ot  c^^itged  as 
**  againft  the  right  o\vner>  either  at  common-Javv^  or  by 
"  the  (latufie  o^  Jame$  refpediing  pawnbrcjters."  187. 

4.  A.  tl^e  ;plai|itifF  agrees  to  exchange  the  Folly»  bis  ov^n 
veCely  with  the  Roker,  the  plaintifis,  and  to  give  PiStot^- 
five  guineas  to  boot ;  and,  it  the  Folly  was  loft  in  the  voyage 
file  ^\'^^  then  upon,  thirty  guineas:  ^fides  thi&  plaintiff 
paid  a  ^ipea  ear|ieft. 

Defendant  wrote  to  excufe  hinifelf^  that  he.  co^ld  not  make 
the  exchange  becaufc  he  had  fold  the  jfcflel ;  plaintiff  ten- 
ders twenty-four  guineas,  dedu<5^ing  one  for  cameft ;  de- 
fendant rehifes.  Afterwareb  m  another  voyage  the  Folly 
is  loft,  and  plaintiff  brinss  the  a<5lion  for  the  value.    Held 

.  tJ>e  a(flton  well  lay  for  the  delivery  \yvi  hoinplete  by  pay- 
merit  of  the  eameft,  and  the  defendant's  detention  of  die 
vef&i  sftenp^rri  was':toitions.  ^19  to  air;    ^ 

5.  Pica  r^  ^^'neral  releafe  fufiicient  in  bar  of  tiJover-    525. 
6;  A.  af%ns  to  B.  ftnd  C  J5.  •  Mis  to  1>.  who  gives  a  pnxnif- 

fory  note  payable  in  fourteen  days ;  after  f  his~I^.  afligns 
to  R.  all  his  goods.  The  note  never  havtne  been  paid,  B. 
xrffifes  >to  deliver.  The  poileffion  6f  the  teller,  after  the 
agreement  and  note,  is  the  pofleffion  of.  the  bwyei*,  and 
.  irover  wiliw^ii  lie.  for  the  'gc^ddSy-eTpeoially  at'iB.  beitig 
defired  by  D.  to  take  back  the  goqds^  faid»«ki  will  not,  \ 
"  will  have  payment,*'  which  afHnned  the  fale.  345,  j2^ 
V.  Larciny.  t 

Truftee. 

Cannot  vary  the  mode  of  fale  p^efcribcd.,  66»  67.  nor  the  fc* 
curity  prefpribe^.  4931,4^3. 

Bf  odud  &t  «{>  (ince  the''i3fh  of'ff/te.  binds  not  the  fiicceflor. 

.•  66v''  < IT'-  '-"  >'.',     .       •    •    •  .  ■ 

Temporary 'Comfofttionrecfuires^  ni*tioe  to  ^etc^rminc.  66. 

Endowment  of  tyrhes  without  ufage  feils.  ibid. 

Cteitti  of  «ftore£  tytties -fhari  thcre'at^  rytheabUe  ^oods.  iW. 

Mt<p|le«ft&r  of  er  rnMus  5t  feems  produces  a^detree  lit,  kitid  but 
'  witbduft  pfettdfce.  ibid.":  *     '        '    ''      ' 

.-.  .:  ..;    J  •/ .r'.;    ...    ..  «:     ..."  '       .   -^  Aflwn 

4*'-  •'  .i 
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A<5KaQ  for  d-iolhe  dmnsgr^  for  tytbcs,  afei  as  a  icetliod  of 
tiying  the  righr,  Azd,  ^2Z  cxx£ieroi.  as  a  peaai  aCtioo.  zyM^ 
to  234.* 

field  ^  ,fiv  iPTocabie  bcCire  Cgnuif,  rhar  aa  atMn»y«  «&o 
had  wr^iom  hoc  iribled  to  £f  n  ic,  Ihoold  aoi  W  bafale  ts» 
a<5Uon  for  noo^peffcrnninnr    193. 

U nil- ^ fit  J. 

The  cooft  win  have  a^!  6y^  to  irs  dlf  ipHne,  whjprr  it  takes 
cngaieoiMP  uf  a  ciufe  frorfo  if,  as  out  olia  jjrifSiclion   42. 
Vide  iVIafier  acd  Feil'Xfs 

Good  to  esglaui  doufaciiu  words  ia  a  charter.    77. 

■»*   » ^♦^  •. 

Cnmptffef$<Mi  ii|>n«ii*  i^n  frf ifTo»f«  connraf*  fccM-  ^ood  from  the 
the  time  of  payintmt,  to  uke  the  caufe  oi  ac'uon  out  of  the 
ftarute'rf  limifatl  rfis.     51.    ' 

Where  the  object  of  a  conrra<^  Is  borr->w  ing  and  lending  ct 
money  at  more  rhun  th*  iqral  iu'e'-eft,  no  fliift,  colour  or 
contrivance,  %vill  t^ke  the  agreement  out  of  the  fiatute; 
but  if  cfae  fttbftanu:  U£  a  Ctl^  or  other  iair  traafadion,  ac4 
the  party  baying  jr.ay  pay  whenever  h^  pleafej  at  a  fair 
price,  and  has  credit  given  him  in  the  courfe  of  trade,  hot 
if  he  does  noc  pay  h  iiliia  the  tlme^  then  he  is  to  pay  an 
advanced  fum  ot  (o  much  per  cent,  this  will  not  be  ufury 
hcf^y^f^  jt  i%  contix^eaf,  and  in  thenaiAMre  of  a  penalty. lor 
the;  delay,  and  a  coaipeaiati<»n  for  the  n(q^c.  $95  to  600. 

Vagdiond. 
Who  he  Is,  how  to  be  puiufted,  and  by  whom.    ¥.  85. 

•   .  Variance. 

BstiKcen  judgment  and  writ  if  errr/r^  the  adcfition  in  the  writ 
being  '*  Lfquire,"  and  in  the  judgment  **  Gemleman.*'  v. 

Vtmu. 
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Fenue. 

Tliat  not  in  tranfitory  only  but  m  loca!  a£i\<ms  the  crmtt  will 
change  the  venue,  if  there  be  an  urgent  call  of  juftice,  not 
otherwife  to  be  an(\vered.     Per  Lord  Mansfield.    50. 

After  yowr  plea  pleaded,  yoo  are  9ot  to  move  to  change  it. 
521. 

The  plaim iff  has  his  ele<5iiaii  in  tranfitory  aAiont ;  the  de-^ 
feiioant  cannot  dhmnge  to  a  county  where  the  caule  did  not 
arife,  except  upon  fpecial  circuxnnances.    395^ 

Change  not  to  be  fo  ^nted  as  eo  operate  unneccflary  delay. 

Verdia. 

A  verdlifl  fliall  be  fet  afide  for  exceflire  damage^  where  tb 

jury  have  gone  out  of  the  cafe.  v.  ^8,  aij. 
Difitrence  of  opinion  amongft  the  jury,  and  tliey  agree  tlio 

majortty  (hall  decide^— vei5i<S  good.    71. 
Where  the  yenficS  it  miflaken  in  bar,  form  or  merr  drcum- 

ftance  by  the  mifpHfion  of  the  clerk  it  ieenis  this  m«y  be 

amended  ;  otherwife  where  it  is  A  vaHance  of  fnbftance,  as 

to  the  point  of  law  or  form  eflential  to  m^infiii»^n^  die 

cafe.    147- 
It  feems  where  a  fpecial  ca(e  has  been  referred,  a  new  trial 
.  has  been  grsootoi  without  previouOy  letting  sifide  the  vet- 

di(ft.   451- 
Court  muft  judge  upon  finfls  found.  573.   t.  Evidence. 

VHknage^ 

The  laft  confeflion  of  villenage  335  years,  from  this  prefent 
year  1776.    v.  p.  19.    v.  Slavery,  v.  Harriisjufimm^  1. 1. 
•tit.  3. 

Wager. 

Equal  wager  bctvreen  parties  to  a  caUfe  touching  its  evenf, 
with  a  view  to  mutusd  indemnification  in  fome  degree 
againft  the  lofs,  held  not  a  contempt  of  the  court  in  which 
the  caufe  was  depending  j  not  immoral;  not  illegaJ.  jSj 
to  388. 

Wartumx. 

To  break  open  houfes  under  a  eeneral  warrant  for  appiehend- 
ing  the  authors,  printers  and  publifhers,  of  a  feditious  li- 

'  ,bel,  without  xtames  of  the  o&nders,  is  illegal.  \.l¥iUtifi 
cafe.  17  to  20. 

Warrant  under  due  authority  excufts  the  officer,  236,  other- 
wife  where  the  perfon.vvho  iflUed  the  warrant  lu4iK>att- 
'  thority  over  the  mattdr. 
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General  warranty  that  an  horfe  is  (bund,  is  without  cxoep- 
tioa  of  ignorance  of  the  feller  at  the  time  of  laie.    146. 

JVheai. 

tf"  ^  man,  who  pra<Rices  keeping  of  barley  fer  the  purpofe  of 
difttlling  contrary  to  the  prohibition  of  the  ftatute,  mixes 
wheat  with  it,  he  is  liable  to  have  both  feiaed  ;  (and  was  be- 
fore  the  ftatiite  had  made  exprefs  provifion)  and  fettiag  up  a 
xaili  for  colour  will  not  exempt  him.  179  to  182. 

mil 

^WXW  operates  by  our  law  as  an  appointment  of  ufes,  accord- 
ing to  which  the  teftator  means  the  lands  fliould  go  after  his 
death,  and  therefore  muft  be  of  lands  in  jpofleffion  at  the 
making  of  the  will,  unkfs  he  exprefsly  (ays»  (or  whereof 
I  {hall  be  hereafter  feized)  and  it  is  not  like  a  fubftimtion 
of  an  executor  by  cefiament  of  perfonal,  or  of  univerfal 
Keir,  as  to  realty  as  by  the  Roman  civil  law  ;  and  there- 
fore a  new  will  does  not  with  us  neceflarily  import  a  re- 
vocation of  the  old.    V.  574. 

Where  a  fee  pafles  without  expieis  words  of  limitation.  95, 
969  ipo. 

Intention  to  be  found  out  from  the  whole  of  the  will.  97. 

A  devife  over  ihall  uke  effe(5l  where  a  contingency,  fuppofed, 
precedent  has  never  happened.    97. 

x.  T.  M,  feized  of  lands  in  diverfe  counties  holden  in  com* 
mon  fee,  and  of  certain  cuftomary  lands  in  i723»  makes  a 
fettlement  in  confideration  of  marriage  to  himfelf  for  life, 
remainder  to  tniftees  for  the  ufual  purpofes,  remainder  to 
his  heirs  male  by  his  wife,  reverfion  to  Limfelf  in  fee,  with 
provitioa  for  railing  portions  for  yotmger  children. 

After  the  marriage  he  purchafes  divetfe  other  lands  freehold 
and  copyhold,  and  in  172$  mortgages  a  part  of  his  free- 
hold, and  in  1731,  having  four  children,  two  of  each  fex, 
makes  his  will,  gives  his  jewels  to  his  wife  for  life,  remain- 
der to  his  fen  fV.  and  if  he  die  without  iflue,  remainder  to 
his  fon  £.  abfolutely  %  like  limitation  of  the  fiimiture  of 
his  capital  manfion-noufi>— his  perfonalty  to  be  applied  in 
payment  of  debts  and  legacies. 

Dire(ns  his  fon  to  furrender  the  cuftomary  eftates  in  borough 
Englifh  to  his  brother ;  gives  to  his  youngeD,  Edvuwrd^  the 
eflates  in  gavel-kind  in]  tail-male;  remainder  to  the  eldeil 
fon  in  tail-male ;  remainder  to  fuch  fon  as  fhall  be  bom  to  the 
tefiator  after  his  deceafe :  like  limitation  of  his  freehold  ef- 
catts  in  M,  andG;    only  the  elder  preferred  before  the 

younger ; 
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younger ;  and  if  k  ihalt  fo.  kapptftt  that  his  faid  fons  F. 
and  E,  and  any  after-boni  f  >n  ihall  did  without  ifllie-male 
o{  rheir  bodies*  then  and  in  fuch  cafe,  and  foV  want  of 
fuch  iffiie  of  his  fons  then  living,,  and  of  any  (on  or  fons 
lawfully  begotten  and  hereafter  to  be  born,  the  reft  and  re- 
fidue  not  brfore  difpofed  to  Ki«  brother  T  M.  for  life,  re- 
-  mainder  to  tniftees  (for  the  ufilal  purpoles),  remainder  to 

?\  M.  the  younger  lor  life,  iiemainder  to  the  heir»-male  of 
is  body  j  remainder  to  C.  the  iecond  fon  of  his  bcotber^ 
with  remainders  as  beibre  g  remainder  to  his  own  n^hc 
heirs  in  fee. . 

And  he  appoints  his  wife  executrix  and  guardian  of  the  chil* 
drcn  together  with  her  and  his  own  brother. 

Power  to  his  eldeft  and  alfo  to  his  youngeft  fon  to  makeleafet 
for  payment  of  portions,  and  raifing  jointures,  when  tbey 
come  into  poflefuon  refpeiftively  ;  and  (b,  in  like  manner,  to 
his  broths,  &c.  and  his  netrs-male,  as  they  flioukl  refpciflire- 
ly  come  into  potfleffion. 

Words-  relating  to  the  afterborn  ifluc  went  interlined,  and 
not  noticed  in  the  atteiiation. 

Ko  afrer-born  iifue  came  imo  being ;  nor  any  ifiue  but  tfaofe 
at  the  tkn^  of  making  the  will. 

Held,  that  the  devifc  over  to  h«  brother  was  good,  either  as 
an  immediate  devife  of  the  reverfion  under  the  (ectlcmcnr, 
after  iadUire  of  iflue  of  the  marriage  ; 

Or  elfe  as  a  remainder  after  efta tes- tail,  by  implication  to 
after-iwrn  fons  of  another  marriage. 

Or  3dly,  as  a  devife  upon  a  double  contingency  ;  namdj,  if 
my  fons  by  the  now  marriage  die  wifhout  iffbe,  andii  my 
ions  by  this  or  any  other  marriage  die  without  iflue,  tiien 
ovier  to  my  brother,  and  the  latter  contingency  having  ne- 
\ier  happened,  that  the  devife  wer  ihould  be  good.  v.  from 
i6o  to  178. 

The  boft  mle  in  the  conftrudtion  of  wills,  v.  ConftruiSion. 

2.  J,  L.  makes  his  will  in  1748,  bemg  feifed  of  chambers  in 
Lincoln's  Inn,  and  a  confiderabte  fuin  of  money  arifin^ 
from  lands  which  were  fold  under  an  adt  of  parliament,  and 
were  to  have  been  re-^efled  in  land,  but  were  not,  and  hc\tas 
tenant  in  tail,  reverfion  to  himfolf,  in  fee  under  the  iWc^ 
ment  in  the  intended  lands  ;  atid  he  devifes  to  his  deary 
beloved  friend  Mrs.  F,  H.  all  his  real  and  perfonal  e^air, 
whacfoever  and  whei^iocver,  fttbje<<l  only  to  t^vo  or  three 
fmall  pecuniary  legacies,  one  of  which  is  to  his  niece  and 
heir  at  law.— Afterwards  in  1756  the  jury  find  that  hs 
made  anorher  will  in  writmg,  duly  executed,  and  atwfled 
by  three  fubfcribing  witnefTes,  and  that  the  difpofiri^n  ^^ 
the  faid  will  of  1 7  56  w«s  different  from  the  w  ill  of  174^' 
butt  iai\\'hat'rt»fnecSs  thev^know  not;  and  what  i^  bcconif 
.  /  -  .      .  •  of 
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of  It  they  know  not:  and  they  further  fay^  that  they  db 
n<ft  find  the  tefiator  caaceiied^  or  the  defendant ;  the  gene- 
ral devife  deftroyed  it. 

The  Lord  Chief  Juftice  De  Grey,  Mr.  Juftice  GouU,  and  Mr. 
J  udice  Naretf  held  this  a  revocation  ;  and  that  the  iirft  wiM 
^vas  barred  by  the  fecond ;  that  the  heir  not  daiming  under 
either  will  was  not  bound  to  (hew  it,  but  the  devifce  muft 
fiiew  the  fecond  was  not  againd  her,  and  that  the  will  be- 
ing fubfcribed  by  three  witnefles  muft  be  taken  to  have 
been  of  real  eftate,  and  therefore  to  be  a  revocation  of  the 
former  real  devife  ;  and  the  difference  foimd  tnuft  be'taken 
to  be  a  general  difference,  or  at  leaft  woaW  put  the  devifee 
to  her  titfe,  which  if  fhe  did  not  prove  in  what  extent  it 
fubfifted,  would  be  bad  for  the  whole  for  the  uncertainty  5 
for  that  the  heir  having  a  clear,  certain,  abfelute  title,  it 
muft  be  ^feated  by  a  certainty,  and  the  will  which  defeats 
it  muft  appear  to  he  the  laft  will  of  the  teftator. 

On  the  other  hand,  Mr.  juftice  Blachfiafu  and  all  the  judges 
of  the  court  of  King's  Bench  were  of  opinioan. 

That  the  finding  muft  be  taken  as  it  is^  bemg  as  fall  as  th^ 
jury  could  make  it  up«^n  the  evidence. 

That,  by  the  cafe  of  Hitch'ms  and  Baffa,  another  will  does  not 
neoeflarily  revoke  the  former  j  it  may  coxlfift  with  it.  That 
a  diflference  does  not  import  a  revocation  ;  for  it  may  be  as 
to  fome  particular  not  aflfe(5ting  the  general  fcope  of  the 
win  ^aor  the  titte  of  the  general  devife ;  that  when  the  de- 
vifee (hews  a  title  by  devife,  that  title  is  a  clear  certain 
tirle^  no  lefs  than  of  the  heir  by  defi:eBt;'and,muft  fland, 
as  his  did  before,  till  certainty  be  fliewn  againft  it ; 

That  the  ftatute  of  firauds  meant  to  guard  againft  all  conftruc- 
tive  dcvifes,  not  refukmg  from  the  neoeflary  atfl  of  law» 
or  the  declared  folemn  intent  of  the  party  duly  expreffed 
and  attefted  accortiing  to  the  fhimte  ;  and  that  therefore  re- 
vocations, which  were  firiiflly  interpreted  even  at  common 
law,  and  not  extended  i)y  iatirede  of  conftni<5Hon  to  defeat 
cm  eftablilhed  will,  were  not  now  to  be  implied  and  col* 
le(f)ed  by  conjeAure,  fince  the  ftatute.  v.  2^2  to  300,  and 
5  $8  to  $76.  And  the  Houfe  of  Lords  affirmed  the  judg- 
ment of  B.  R.  ibid. 

3.  Limitation  to  all  and  every  my  daughter  and  daughters, 
'  and  the  heirs  of  her  and  their  bodies,  and  on  failure  of  d)l 

and  every  the  daughters  aforefaid,  and  all  and  every  their 
iifoe,  limitation  ovcr^— held,  they  took  crofs  remainders, 
44310450. 

4.  *^  bi  cafe  my  perfonal  eftate,  which  I  have  before  devifed  t^ 
''  my  wife,  fhall  not  be  fufHcient,  I  devife  my  lands  ia  A. 
**  for  pa3rment  of  debts :  and,  if  not  fufficient,  the  reverfion 
**  of  my  wife's  jointure  to  be  liable  j  all  the  reft  and  refi- 
J*  due  of  my  real  and  perfonal  eftate  I  give  to  my  wife  ;" 
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The  perfonalty  was  fiifGcient  for  payment  of  debts. 
Held,  that  either  the  wife  took  the  real  eftate  as  not  deriied  (rom 
her  at  all,  being  only  deviled  on  a  contingency  which  never 
happened  of  the  perfonalty  being  infufHcienc  for-  payment 
of  debts ; 
Or  id,  that  there  was  a  refulring  truft  for  her  benefit  in  fo 
much'  of  the  real,  as  ihould  he  furplus  after  payment  of 
debts  not  fatisfied  by  the  perfonal.     And  that  this  in  the 
event  being  the  whole,  fhe  Was  intided  to  the  whole.  452 
to  455. 
5.  "  Whereas  my  wife  is  now  pregt^ant,  if  flie  bring  forth  a 
•*  fon,  I  defire  he  may  have  my  eftate  when  be  comes  t6 
**  zi  years,   paying  {certain   annuities    exprefled    in  the 
'*  will) :  but  if  Ihe  has  a  daughter,  a  moiety  to  my  wife  ;.  the 
•*  other  moiety  to  my  two  other  daughters,    fliare  and 
**  fhare  alike ;    if  either  of  them  die  before  twenty-one, 
**  then  furvivor(hip  to  the  daughter;  but  if  both  die  before 
**  twenty-one,  then  the  whole  to  my*  wife." 
Ko  fon  was  bom,  nor  any  daughter  :    the  daughters  in  being 

died  without  iflue  under  age. 
Held,  that  the  wife  Ihould  take  the  whole,  as  if  the  contin- 
gency of  a  fon  or  daughter  being  bom  and  dying  as  ex- 
preiled  above,   had  happened,  the  intent  being,    that  on 
want  of  iflTue  the  wife  mould  take,  whether  on  failure  of 
fuch  as  were  exprefled,  after  they  fhould  have  come  into 
being,  or  on  their  never  exifting.   455—457. 
6w  j4.  makes  his  will  in  1759,  and  at  the  (anie  time  executed 
.    and  publiihed  an  exac5l  duplicate ;  the  teftator  was  a  labour- 
ing man,  and  faid  he  did  tt  to  make  his  wife  eafy  who  was 
near  her  death,  but  that  it  was  not  a  will  to  his  liking. 
The  duplicate  was  left  with  his  daughter. 
He  afterwards  fends  for  his  attorney,  tears  oW  the  (eals,  and 
orders  the  witnelles  names  to  be  cut  out ;  which  was  done 
in  hts  prefence.     He  made  a  new  will  the  fame  xlay,  with 
exprefs  claufe  of  revocation,    and  gave  it  the  attorney  to 
keep,  faying  he  would  pot  have  the  heir  find  it. 
Afterwards,  being  in  his  fenfes,  he  fent  for  his  (econd  will, 
and  ordered  the  attorney  to  come  and  make  a  new  one : 
the  will  is  fent;  but  before  the  attorney  came,  the  teftator 
was  out  of  his  fenfes,  and  died  the  fame  day  without  mak- 
ing any  other  will. 
The  fecond  will  was  found  cancelled  after  his  death,  together 
with  the  firfl  cancelled,    both  in  one  paper:    the  duplicate 
of  the  iirft  was  found  uncancelled  in  one  of  his  drawers 
after  his  death,  but  uncertain  when  or  how  it  came  there ; 
Held,  that  the  cancellation  of  the  firft  will  in  his  own  poflef- 
lion  was  a  full  and  efie<5lual  revocation  both  of  it  and  of 
the  duplicate  ;    both  being  but  one  will,  and  the  duplicate 
out  of  his  poilelfijn :    and  farrht;r,  that  the  re\  ocatton  of 
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the  fecond  will  did  not  in  this  cafe  fct  up  the  firft,  the  firft 
not  being  fimply  revolted,  bttt  deftroyed  by  the  cdnceWarfiolu. 
465to47f. 

7.  jfAn  1732  being  feifed  of  diverfe  pmnnanev  Bveholdi^nd 
copyhold,  and  intitled  t«  other  copyhold  as  mortgagee, 
makes  his  will,  and  devifes  all  his  freehold  and  copyhold^ 
&c.  to  his  wife;  s(fter\4rards  he  purchafet  the  copyhold 
vrhich  he  had  as  mortgagee,  and  in  173$  (urrenders  to  ufes 
declared  and  to  be  declared  by  his  laft  will  and  teflament 
in  writing.  And  in  February  1736,  he  flrikes  out  of  his 
will  a  legacy  to  the  poor  ot  //— — ,  and  enters  a  memo- 
Tandum,  attefied  by  two  witnefles,  that  it  was  ftruck  out 
by  his  order  and  in  his  prefence,  he  having  paid  it  in  his 
life*time  i, 

Held,  that  by  the  fiirrender  the  copyhold  purchafed  after  the 
will  made,  well  pafled,  aS'  amongn  the  ufes  whi(^h  the  tef- 
tator  in  his  will  had  faid  were  declared. 

That  as  to  the  fecond. point,  it  was  unneceflary  to  coniider 
whether  republication  or  not ;  nor  equally  clear ;' 'bur' thafc 
it  feemed  the  flriking  out  of  the  legacy  was  a  republication 
of  the  will  as  to  the  reft  not  altered.  604  to  608.. 

Vide  Devife,  Double  Legacy,  Crofs  Remainder,  Revocation, 
Republication,  Reflduary  Claufe,  Sweeping  Qaufe,  Codi- 
c^l,  Conftru(5tion,  Executor,  &c. 

JVitne/s. 

Who  may  be  a  wimefs.    v.  183. 

A  man  may  be  received  as  a  witnefs  who  proves  his  own 
turpitude :  it  goes  not  to  his  admiflibility  but  his  credit. 

757— 758- 

Affidavit  to  put  off  trial  for  abfence  of  material  ■■  ■  That 
^.  is  a  material  witnefs  in  the  caufe,  and  is  major  of  a 
regiment,  which  regiment  is  beyond  fea  at  fuch  a  place, 
held  bad*— though  perhaps  it  might  have  done,  if  there  had 
appeared  to  have  been  merits.  187  to  188. 

Affidavit  to  put  off  trial  for  want  of  a  material  ■■  muft 

be  full  to  the  caufe,  ana  fhevv  that  you  have  fuch  a  witnefs 
who  is  material  to  the  caufe,  and  that  there  are  reafonable 
hopes  of  producing  him,  if  the  trial  be  put  off.  v.  653.  tt 
sdlhii  and  you  ihould  be  ready  to  admit  neceflary  fadis  that 
only  are  ot  form  to  be  proved  by  witnefles..  769. 

Words. 

Moft  of  the  difputes  in  the  world  rather  about  words  than 
things.    176. 

g  Affidavit 
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Affidavit  that  they  the  deponents  nor  any  of  them  nerty 
received^-held  a  good  and  fufEcient  denial;  and  that  If 
falfey  and  they  had  received,  the  words  were  full  enough 
to  fubje<5i  to  an  indidhnent  of  perjury.  275. 

General  words  after  fpecial  auiaUy  refer  to  things  ejv^dtm 
gimriSf  of  the  (ame  nature  with  the  antecedent.   324  and 

Writs,  double,  not  allowed  by  the  court.    248. 

Of  enquiry-— 4n  a  cafe  to  determine  what  was  due  (mm  a 
mafter  to  his  clerk ;  fuggefiion,  that  the  jury  at  Guild- 
hall were  low  and  indig<snt  and  not  proper  judges,  and 
therefore  prayer,  that  it  might  be  executed  in  London— 
difcharged.   65. 

Of  error— where  faulty,  whether  to  amend,  or  fue  out  a  newr 
one.   272. 

Ought  not  to  be  difturbed  on  motion.   653,  654. 

Sued  out  before  judgment,   v.  Judgment. 
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